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Noonan  v.  Luther  127  N.  Y,  Supp.  1134 

Judgment  rerereed.   99  N.  E.  178.  206  M.  Y.  105. 

Cakes  Mfg.  Co.  t.  New  Tork  125  N.  Y.  SuM>.  1030 

Judgment  affirmed.  99  N.  B.  HO.  206  N.  Y.  22L 
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Peck.  In  M  135  N.  T.  Snpp.  1131 

Order  marMd.  N  N.  D.       KM  N.  T.  Kb 

People  T.  Knapp  132  N.  Y.  Supp.  747 

Order  afflmvd.  M  N.  B.  841,  206  N.  T.  S73. 
Feoptfr     Bheffldd  Farm«-Slaw8on-Decker  Co....*  133  N.  T.  Supp.  1138 

Judsmsnt  affirmed.  S9  N.  B.  181,  206  N.  Y.  79. 

People  ex  rel.  Burke  v.  Fox  134  N.  T.  Supp.  642 

Order  affirmed.  W  N.  B.  147,  206  N.  T.  4M. 

People  ex  rel.  Hotcbkiss  t.  Smttb  137  N.  T.  Snpp.  387 

Order  modlfled.  99  N.  B.  668,  £06  N.  T.  2SL 

People  ex  reL  Hnt>ert  t.  Kaiser...  135  N.  T.  Snpp.  274 

Order  affirmed.   99  N.  B.  195.  206  N.  T.  46. 
People  ex  reL  New  York  Cent  &  p.  R.  B.  Co.  v.  Priest.  .133  N.  X.  Snpp^  1087 

order  affirmed.  99  N.  B.  U7,  206  N.  T.  274. 


People  ex  rel.  New  Tork  Cent  &  H.  R.  B.  Co.  y.  Wood- 


bnry   188  N.  Y.  Supp.  1139 

Order  affirmed.  99  N.  B.  HE,  20S  N.  7.  304. 

People  ex  reL  Staples  t.  Sohmer  134  N.  Y.  Soi^  543 

Older  affirmed.  96  H.  B.  166,  206  N.  Y.  89. 

People  ex  reL  Woodruff  r.  Brltt  137  X.  Y.  Supp.  S83 

Order  modlfled.  N  N.  B.  its.  206  N.  Y.  246. 

Public  Service  Coiiimls8ion»  Second  Dlst,  v.  Westchester 

St  B.  Co,   185  N.  Y.  Supp.  1188 

Order  affirmed.  99  N.  B.  686,  206  N.  Y.  209. 

Byon  T.  WUIcox  135  N.  Y.  Supp.  1140 

Jadgmeat  ifflrmed.  99  N.  B.  HI.  806  H.  Y.  110. 

St  LonU  &  S.  I*.  B.  Ca  T.  Guaranty  Trust  Ca  of 

New  York   129  N.  T.  Suppw  421 

JudgmtBt  affirmed.  00  N.  B.  182,  206  N.  Y.  609. 

Seeman  t.  Lerine  125  N.  Y.  Supp.  184 

Order  rerorsed.  99  N.  B.  IBS,  206  K.  Y.  E14. 
Title  Guarantee  &  Trust  Co.  v.  City  of  New  York  126  N.  Y.  Supp.  1148 

Judsmeat  affirmed.  99  N.  B.  160,  205  N.  Y.  m. 

Turner,  In  re  134  N.  Y.  Supp.  1148 

Order  reversed.  99  N.  E.  187,  200  N.  Y.  98. 

Ward  T.  International  R.  Co.  125  N.  Y.  Supp.  1149 

Jadgment  rflveraed.  99  N.  B.  268,  206  N.  Y.  8L  • 

Welnhelmer  v.  Ross  125  N.  Y.  Snppk  1140 

Judgment  reversed.   99  M.  B.  146,  206  N.  Y.  618. 

Wynn  t.  Provident  Life  &  Trust  Co.  of  Phlladelphta. 

Pa  126  N.  Y.  Smip.  1161 


■tnOwaimt  rcveraed.  99  N.  B.  800,  206  N.  Y.  Memoranda,  77. 
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(Supreme  Court,  Special  Term,  New  York  Coanty.    August  20,  1912.) 

L  Attacumbnt  (8  28*) — ABsrncB  or  RnaiDEnT  Defbndakt— riaLUBE  to  File 
Debi  onation — Proof. 

To  authorize  attachment  on  the  ground  of  defendant,  an  adult  resident 
of  the  state,  having  been  continuooaly  without  it  for  more  than  six 
months  next  before  the  order  of  publication  of  the  summons  against  talm, 
and  not  having  made  a  designation,  still  in  force,  of  a  person  on  whom 
to  serve  a  summons  in  his  behalf,  as  prescribed  in  Code  CIt.  Ptoc.  {  430, 
as  amended  September  1.  189d  (Laws  1899,  c.  624),  the  records  In  the 
office  of  the  clerk  of  the  county,  where  such  designation  must  be  filed, 
must  be  searched  not  merely  for  such  six  months,  but  from  September  1. 
1899,  as  a  designation  might  at  any  time  after  then  have  been  filed  and 
be  stiU  in  force.  Such  section  provides  it  shall  remain  in  force  during 
the  period  specified  in  It,  If  any,  or,  if  no  p^iod  be  specified,  then  for 
three  years. 

[Ed.  Note— For  other  cases,  see  Attachment,  Cent  Dig.  H  74-78;  Dec. 
Dig.  S  28.*] 

2.  Attaohicbnt  (f  111*)— AsaENOK  or  Residxrt  DuiEifpAiiT— Failubk  to 
File  Designation — Afudavit. 

The  affidavit  for  attachment,  on  the  ground  of  absence  from  the  state 
for  more  than  six  months  of  the  resident  defendant,  without  having  made 
a  designation,  still  In  force,  of  a  person  on  whom  to  serve  a  summons  in 
his  behalf,  as  prescribed  In  Code  Clv.  Proc.  S  430,  as  amended  September 
1,  1S99  (Laws  1899,  c.  S24),  Is  Insufficient,  where  merely  alleging  defend- 
ant has  not  made  a  designation,  as  appears  by  the  clerk's  certificate,  as 
it  must  be  considered  to  be  limited  to  the  six-months  period  covered  by 
tlie  clerk's  certificate  of  search  of  his  records,  or  else  to  be  on  Informa- 
tion and  belief. 

[Ed.  Note.— 'For  other  cases,  see  Attachment,  Cent  Dig.  H  292-302; 
Dec.  Dig.  I  111.*] 

Action  by  one  Lichenstein  against  Julius  R.  Lorge  and  others.  De- 
fendants move  to  vacate  an  attachment  Motion  granted. 

Henry  W.  Stowell,  of  New  York  City,  for  plaintiff. 
Otterbourg,  Steindler  &  Houston,  of  New  York  City,  for  defend- 
ants.  

*Vor  oUier  caaei  aee  urn*  toplo  *  I  mjiiBSB  la  Dm.  ft  Am.  DlffL  ISO?  te  dat%  *  lUpIr  Xadaonv 
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BRADY,  J.  This  is  a  motion  to  vacate  an  attachment  and  is  based 
upon  the  warrant  and  the  papers  upon  which  it  was  granted.  The 
attachment  was  issued  upon  the  ground  that  the  defendants,  being 
adults  and  residents  of  the  county  and  state  of  New  York,  were  con- 
tinuously without  the  state,  but  within  the  United  States,  for  more 
than  six  months  next  before  the  granting  of  the  order  of  publication  of 
tfie  summons  against  them,  and  had  not  made  a  designation  of  a  per- 
son upon  whom  to  serve  a  summons  on  their  behalf,  as  prescribedi  in 
section  430  of  the  Code  of  Civil  Procedture.  [1,  2]  The  only  question 
arising  for  determination  on  the  motion  is  whether  the  proof  of  ab- 
sence from  the  state  and>  of  the  failure  to  make  such  designation  sub- 
mitted upon  the  application  for  the  attachment  is  sufficient.  The 
proof  of  failure  to  file  a  designation  consisted  of  an  allegation  in  the 
affidavit  of  Arthur  S.  Friend,  one  of  the  plaintiffs,  in  tihe  following 
language : 

"That  the  defendants  are  adalts,  and  have  been  contlnuonsl?  absent  from 
the  state  of  New  York  for  more  than  six  months  next  before  the  granting  of 
the  order  of  publication  of  the  summons  against  them  on  the  25th  day  of 
July,  1912,  and  said  defmdants  and  neither  of  them  have  made  a  designation 
of  a  person  npon  whom  to  serve  a  summons  against  blm  or  them,  as  appears, 
by  the  certificate  of  the  clerk  of  the  county  of  New  York,  herewith  submitted." 

The  certificate  of  the  clerk  of  the  county  referred  to  was  made  v^toa 
a  requisition  signed  by  the  attorneys  now  acting  for  plaintiffs  and 
which  reads  as  follows : 

'*The  clerk  of  the  city  and  county  of  New  York  will  please  search  for  the 
designation  by  Julius  B.  Lorge,  Joseph  W.  Lorge,  and  J.  B.  Lorge  &  Co.,  of 
any  person  upon  whom  service  of  a  summons  can  be  made  on  behalf  of  Bald 
Julius  R.  Lorge  and  Joseph  W.  Lorge,  filed  pursuant  to  the  teevoB  of  section 
430  of  the  Code  of  Civil  Procedure,  from  January  1,  1912,  to  date  of  return, 
and  certify  the  result  to  Wise  &  Licbenstein,  attorneys,  etc.,  and  said  certtfl- 
cate  reads  as  follows:  'Nothing  found  for  period  mentioned.' 

"Dated  July  18,  1912,  9  A.  M. 

"[Signed]  Wm.  F.  SfilUBlder,  Clerk.** 

I  am  of  the  opinion  that  the  proof  furnished  was  not  sufficient.  S^ 
tion  430  aforesaid,  as  amehded  September  1,  1899  (Laws  1899,  c. 
524),  provides  that  a  resident  of  the  state,  of  full  age,  may  execute 
under  his  hand  and  acknowledge  in  the  manner  required  by  law  to 
entitle  a  deed  to  be  recorded  a  written  designation  of  another  resident 
of  the  state  as  a  person  upon  whom  to  serve  a  summons  during  the 
absence  from  the  state  of  New  York  of  the  person  making  the  desig- 
nation, and  may  file  the  .same  with  the  written  consent  of  the  person 
so  designated,  executed  and  acknowledg;ed  in  the  same  manner,  in  the 
office  of  the  clerk  of  the  county  where  the  person  making  the  designa- 
tion resides,  and  that  the  designation  remains  in  force  during  the 
period  specified  therein,  if  any,  and,  if  no  period  is  specified!,  it  remains 
in  force  for  three  years.  It  needs  no  argument  to  show  that  under 
this  section  a  designation  might  have  been  filed  by  the  defendants  at 
any  time  after  September  1,  1899,  which  might  have  specified  therein  a 
period  of  such  length  as  to  keep  it  in  force  for  many  years  yet  to 
come  after  the  date  of  .the  affidavit,  or  that  a  designation  might  have 
been  filed  by  them  at  any  time  after  July  25,  1909,  which  specified 
no  periodi  hut  which,  by  virtue  of  the  section,  would  remain  in  force. 
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for  three  years  after  the  date  of  filing,  and  thus  have  been  in  force 
at  the  time  said  affidavit  was  made. 

It  is,  then,  apparent  that  it  could  not  be  made  to  appear  that  no 
desigTiation  was  on  file  which  was  in  force  at  the  time  the  attachment 
was  granted,  unless  allegation  was  made  sufficient  to  enable  the  court 
to  determine  that  search  was  made  from  the  earlier  date  above  re- 
ferred to,  namely,  September  1,  1899,  down  to  the  time  of  the  making 
of  the  affidavit.  The  clerk's  certificate  covers  only  the  period  from 
January  1,  1912,  and  the  affidavit  simply  alleges  that  the  defendants 
and  neither  of  them  have  made  a  designation,  as  appears  by  the  clerk's 
certificate;  in  other  words,  the  affiant  limits  his  allegations  to  the 
proof  contained  in  the  certificate,  which  covers  only  a  period  of  a 
little  over  six  months.  I  do  not  think  that  the  allegations  of  the  affiant 
can  be  construed  as  positive,  regardless  of  the  reference  to  the  clerk's 
certificate,  or  that  it  referred  or  was  intended  to  refer  to  any  period 
other  or  longer  than  that  embraced  in  the  requisition  and  certificate. 
Even  if  the  reference  to  the  certificate  be  eliminated,  the  averment, 
then,  although  apparently  positive,  must  be  treated  as  made  upon 
information  and  belief,  as  the  basis  of  affiant's  knowledge  could  only 
be  an  examination  of  the  proper  records  in  the  office  of  the  county 
clerk,  and  if  such  search  were  actually  made  by  him  I  think  he  should 
have  so  stated,  giving  the  period  covered. 

The  fact  of  absence  from  the  state,  as  well  as  that  of  failure  to  file  a 
proper  des^ation,  is  jurisdictional,  and  if  either  is  not  properly  al- 
leged the  process  is  void,  and  the  defect  is  not  merely  an  irregularity. 
I  am  of  the  opinion,  too,  that  the  allegations  as  to  absence  from  the 
state  do  not  conform  to  law. 
Motion  to  vacate  attachment  is  granted,  with  costs. 


(77  Ulae.  46&.) 

GRIFFIN  V.  GRIFFIN  et  al. 
(Snpreme  Gonrt,  Special  Term,  Westchester  County.   June  Term,  1012^ 

1,  Tbiai.  (J  109*) — WAivra  ow  Objbotions— What  Conbthuteb. 

In  an  action  to  set  aside  an  agreement,  where  plaintiff's  attorney 
stated  that  there  was  no  claim  of  consideration  in  the  case,  that  ques- 
tion cannot  be  later  raised  In  the  trial  In  the  brief  of  counsel,  taa^ng 
once  been  waived- 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  ZMg.  fS  270,  807,  S88»  886 ; 
Dec  Dig.  i  109.*] 

%  Trusts  (S  13*) — Considkbation— What  GoNSirruTES. 

Plaintiff  and  defendant,  who  were  husband  and  wife,  and  were  llvlns 
separately  under  articles  of  separation,  agreed  that  these  articles  should 
be  destroyed  and  that  they  should  resume  their  marital  relations,  and 
at  the  same  time  entered  Into  another  agreement  providing  that  plain- 
tiff should  place  in  the  hands  of  a  trustee  money  for  the  purchase  of  a 
house  satisfactory  to  his  wife.  Held,  that  the  wife's  renunciation  of 
her  rights  under  the  separaUon  agreement  was  a  snffldrat  consldera- 

^Vor  oUMf  cMM  Ma  sunt  topio  *  i  inntUB  In  Deo.  ft  Am.  Digs.  1H7  to  data^  *  Rap'r  rndaxss 
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tion  to  support  the  trust  agreemoit;  a  consideration  bdng  any  act  of 
plaintiff  from  whtcb  the  defendant  or  a  stranger  derives  the  benefit  or 
advantage,  or  any  labor,  InconToilence,  or  detriment  sustained  by  the 
plaintiff,  however  small  it  may  be,  if  such  act  is  performed  or  Incon- 
venience suffered  with  the  consent  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  i  11;  Dee.  Dte. 
I  13.*] 

Action  by  Delos  Griffin  against  Mary  K.  Griffin  and  another.  Judg- 
ment for  defendants. 

See,  also,  134  N.  Y.  Supp.  1133. 

George  C  Andrews,  of  Tarrytown,  for  plaintiff. 
Hugh  A.  Thornton,  for  defendants. 

MORSCHAUSER,  J.  The  plaintiff  and  the  defendant  Mary  K. 
Griffin  are  husband  and  wife.  Plaintiff  is  well  advanced  in  years, 
with  a  grown  daughter,  while  the  defendant  is  past  middle  life,  with 
three  children  by  a  former  marriage.  They  were  separated  and  living 
apart  under  articles  of  agreement,  but  on  June  22,  1909,  it  was  agreed 
by  them  that  these  articles  of  separation  should  be  destroyed  and  that 
tli^  should  resume  their  marital  relations.  Thereupon  an  agreement 
was  executed  between  the  plaintiff  and  defendants  Mary  K.  Griffin  and 
Charles  D.  Millard  as  trustee.  This  agreement  in  brief  provides  that 
the  plaintiff  should  place  in  the  hands  of  said  trustee  securities  to 
the  amount  of  $8,000,  in  trust  with  which  to  purchase  a  house  satis- 
factory to  Mrs.  Griffin,  and,  if  the  said  $8,000  was  not  all  expended 
for  the  house,  the  balance  to  be  returned  to  the  plaintiff.  The  con- 
sideration mentioned  in  the  agreement  was  $1  and  other  valuable  con- 
sideration. The  consideration,  aside  from  the  $1,  appears  from  the 
testimony  to  be  the  destroying  of  the  articles  of  separation  and  the 
resuming  of  their  marital  relations ;  that  is,  to  re-establish  the  home 
and  continue  the  marital  relations. 

The  plaintiff  brings  this  action,  claiming  that  the  defendant  Mary 
K.  Griffin  failed  to  carry  out  this  agreement,  and  neglected  and  refused 
to  buy  the  home  where  she  and  the  plaintiff  could  reside  together, 
and  refused  to  live  with  the  plaintiff,  and  repudiated  the  promises  and 
trust  agreement,  and  asking  that  the  agreement  be  declared  void  and 
of  no  effect,  and  thata  the  securities  in  the  hands  of  the  said  trustee 
be  returned  and  that  he  account.  Both  the  defendants  answered. 
When  the  issues  were  brought  on  for  trial,  it  was  understood  that  the 
only  issue  to  be  determined  was  whether  the  defendant  Mary  K.  Grif- 
fin refused  to  carry  out  the  contract  as  entered  into  by  her  and  pur- 
chase premises  for  the  $8,000.  I  believe  from  the  proof  that  she  did 
all  that  could  be  required  of  her  under  the  circumstances  to  carry  out 
this  agreement.  Before  she  was  able  to  complete  purchase,  the  plain- 
tiff left  her  and  commenced  this  action. 

[1,2]  The  question  of  consideration  was  not  raised  on  the  trial, 
and  when  that  question  was  raised  an  objection  was  made  by  the 
learned  counsel  for  the  plaintiff  that  there  was  no  claim  about  con- 

Var  oUiw  CUM      same  topic  ft  i  kumbu  in  Deo.  ft  Am.  Dlgi.  1907  to  data,  ft  Rq't  XndezeM 
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sideration  in  this  case.  (Page  59  of  testimony.)  The  learned  counsel 
for  the  plaintiff,  however,  in  his  brief  raises  the  question  of  considera- 
tion of  the  contract,  claiming  that  the  resuming  of  the  marital  relationa 
was  no  consideration.  It  would  seem  that  in  some  cases  it  has  been 
held  that  notes  and  other  instruments  given  to  the  wife  to  resume  or 
continue  the  marital  relations  could  not  be  enforced,  because  it  was 
held  not  to  be  a  consideration ;  but  in  this  case,  aside  from  resuming 
the  marital  relations,  there  was  the  destroying  of  the  articles  of  sepa- 
ration. This  agreement  was  as  effectual,  so  far  as  it  appears,  as  if  a 
judgment  of  separation  had  been  rendered  between  them. 

Adams  v.  Adams,  91  N.  Y.  383,  43  Am.  Rep.  675,  was  a  case  where 
the  plaintiff,  the  wife,  commenced  an  action  for  divorce  against  her 
husband,  and,  having  examined  a  witness  conditionally,  who  testified 
as  to  the  acts  of  adultery,  in  consideration  of  the  husband  executing 
and  delivering  to  her  father,  for  her  benefit,  a  note  of  $1,000,  agreed 
to  and  did  discontinue  the  action  without  costs.  It  was  held  that  the 
note  was  given  for  a  good  consideration  and  that  the  transaction  could 
not  be  regarded  as  against  public  policy.  Said  Mr.  Justice  Rapallo,  at 
page  384  of  91  N.  Y.  (43  Am.  Rep.  675): 

"In  consideration  of  the  giving  of  tbis  note,  she  discontinued  this  action 
and  famished  to  the  defendant  a  stipulatiou,  signed  by  herself  and  her 
attorneys,  by  which  they  stipulated  that  It  be  discontlnned,  without  costs. 
Sbe  also  condoned  the  adultery  charged,  and  returned  to  lire  with  the 
defendant.  By  this  arrangem^t  the  defoidant  not  only  got  rid  of  the 
pending  action,  and  the  payment  of  costs  and  counsel  ten  tibereln,  and  of 
temporary  alimony,  but  the  condonation  the  plalntUT  precluded  herself 
from  bringing  a  new  action,  founded  upon  the  adultery  of  wbicli  she  bad 
0ren  proof.  These  were  substantial  b^efits  to  the  defendant,  abundantly 
safflcient  to  support  the  note  which  he  gave  to  her  father  for  her  use.  We 
are  unable  to  perceive  on  what  ground  tbe  arrangement  can  be  regarded 
as  against  public  policy.  It  tended  to  restore  peace  and  harmony  between 
hnstnnd  and  wife,  and  renew  their  conjugal  relations.  Agreements  to  sep- 
arate hare  been  regarded  as  against  public  policy ;  but  It  would  be  strangely 
inconsistent  If  the  same  policy  should  condemn  agreements  to  restore  uarltiU 
rdatioDs,  after  a  temporary  separatton  had  taken  place.  While  the  law 
favors  the  settlement  of  controversies  between  all  other  persons,  It  would  be 
a  cartons  poUey  which  sbonld  forbid  husband  and  wife  to  compromise  their 
differences,  or  preclude  either  from  forgiving  a  wrong  committed  by  the 
other." 

If  Mrs.  Griffin  gave  up  or  surrendered  nothing,  then  there  could  be 
no  consideration  tor  the  contract;  but  she  did.  She  was  not  doing 
what  she  was  legally  bound  to  do.  for  she  was  living  separate  from 
the  defendant  under  articles  of  separation.  She  surrendered  this 
agreement. 

The  case  of  Merrill  v.  Peasler,  146  Mass.  460-464,  16  N.  E.  271,  4 
Am.  St.  Rep.  334,  was  a  case  where  the  husband  was  guilty  of  extreme 
cruelty  and  the  wife  was  about  to  institute  proceedings  for  divorce, 
when  he  gave  her  a  note  to  return  to  live  with  him  as  his  wife.  She 
lived  with  him  until  his  death.  The  consideration  was  held  to  be  ille^l 
by  a  divided  court.  Mr.  Justice  Holmes  writing  the  dissenting  opm- 
ion,  concurred  in  by  Justices  Allen  and  Knowlton,  is  in  accord  with 
the  rule  laid  down  in  the  Adams  Case,  supra.  Mr.  Justice  Holmes,  at 
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page  464  of  146  Mass.,  page  275  of  16  N.  £.  (4  Am.  St.  Rep.  334), 


"We  must  ^ke  it  tbat  the  wife  bad  a  rigbt  to  refuse  to  return  to  co- 
habitation, and  it  seems  to  follow  that,  apart  from  illegality,  tlie  return 
itself  was  sufficient  couslderatton  for  the  nota  *  *  *  At  ail  events,  the 
giving  up  or  refraining  from  proceedings  for  a  divorce  and  alimony,  which 
the  wife  Is  entitled  to  maintain,  is  both  a  sufficient  and  a  legal  considera- 
tioa.  WUson  v.  Wilson,  1  H.  L.  Oas.  638,  574  ;  a.  c..  14  Sim.  405,  B  H.  t. 
^  Cas.  40;  Hart  v.  Hart,  18  Cb.  D.  670,  685;  Sterling  v.  Sterling,  12  Oa.  201, 
'  204.  So  that  I  understand  the  precise  reason  on  which  the  decision  of  the 
majority  goes  to  be  tliat  coupling  the  wife's  return  to  cotutblCatlon  wlQi 
the  legal  consideration  of  giving  up  ber  divorce  suit  made  tbe  contract  Il- 
legal. I  find  DO  decision  or  dictum  In  favor  of  th^  proposition.  On  the 
other  hand,  the  Court  of  Errors  and  Appeals  of  New  York  has  unanimously 
sustained  the  validity  of  a  note  given  by  a  husband  to  a  trustee  for  his 
wife  upon  substantially  the  same  consideration  as  in  tbe  case  at  bar,  and 
has  declared  Itself  unable  to  see  anything  against  public  policy  tn  the  trans- 
action. It  seems  probable  that  tbe  Supreme  Court  of  Pennsylvania  would 
decide  is  the  same  way,  and  It  is  hardly  open  to  doubt  Chat  the  same  view 
would  be  taken  in  England.  Adams  v.  Adams,  91  T.  381,  43  Am.  Rep. 
075 ;  Burkliolder's  Appeal,  105  Pa.  St  31,  37 ;  Newsome  r.  Newsome,  L.  B. 
2  P.  &  D.  306;  Jodr^l  T.  Jodrell,  9  Beav.  45,  06,  59,  and  cases  supra; 
Symoas  Burton  Monro,  Acta  Cancellarie,  266.  It  seeios  to  me  tbat  rea- 
son as  well  as  authority  Is  opposed  to  the  decision.  The  actual  return  to 
cohabitation  was  perfectly  lawful,  whatever  the  motive  whicli  Induced  It. 
I  cannot  think  that  it  is  unlawful  to  make  a  lawful  act,  which  the  wife 
may  do  or  not  do  as  she  chooses,  tbe  consideration  of  a  promise,  merely 
I)ecau6e,  by  reaction,  tbe  making  of  the  promise  tends  to  mingle  a  worldly 
motive  with  whatever  other  motives  the  wife  may  have  for  renewing  cohabi- 
tation. No  one  doubts  tbat  marriage  Is  a  sufficient  consideration  for  a 
promise  to  pay  money.  Pub.  Bta.  c.  78,  {  1,  cL  3.  I  do  not  quite  understand 
why  It  stunld  be  more  illegal  to  make  such  a  promise  tot  tbe  resumptloii 
tiuun  tot  the  assnmptton  of  conjugal  relations." 

Kramer  v.  Kramer,  181  N.  Y.  477,  74  N.  E.  474,  was  a  case  in  which 
a  brother  gave  the  husband  a  note  for  $12,000,  so  that  he  could  deliver 
it  to  his  wife,  in  order  to  secure  peace  between  them,  and  it  was  held 
that  it  was  given  without  consideration.  The  parties  were  living  to- 
gether, and  the  note  was  given  simply  for  the  purpose  of  obtaining 
domestic  peace.  She  did  not  give  up  anything,  or  relinquish  any  right, 
and  she  did  only  what  she  vras  bound  to  do,  to  live  in  peace  with  her 
husband. 

I  do  not  believe  I  was  called  upon  to  decide  the  question  of  consider- 
ation raised  by  the  learned  counsel  in  his  brief,  because  of  the  state- 
ment made  at  the  beginning  of  the  trial ;  but  in  view  of  the  fact  that 
the  learned  counsel  for  the  plaintiff  referred  at  length  to  the  question 
of  consideration  in  his  brief,  I  deemed  it  proper  to  ocamine  the  au- 
thorities cited  by  him  and  other  cases  not  dted.  No  agreement  can 
be  enforced,  or  claim  or  note  collected,  founded  upon  the  alleged  con- 
sideration of  the  continuance  of  the  marital  relations  while  the  parties 
are  living  together,  for  each  is  bound  to  do  this  by  their  marriage  con- 
tract, and  the  law  requires  each  of  them  to  observe  and  perform  that 
contract  and  obligation;  but  after  they  have  been  legally  separated, 
or  either  one  or  the  other  gives  up  something,  relinquishes  a  right,  or 
surrenders  something  of  value,  then  the  relinquishing  of  such  right  or 
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giving  up  any  valuable  thing  is  a  sufficient  consideration  in  a  contract, 
and  includes  the  return  and  resuming  of  the  marital  relations  after 
having  been  so  separated.  A  consideration  has  been  well  defined  as 
consisting  of — 

"any  act  of  the  plaintiff  from  which  the  defendant  or  a  stranger  derlvea 
a  bai^t  or  advantas^  or  any  labor,  detriment,  or  Inconvenlenoe  sustained 
the  plaintiff,  however  small  the  detriment  or  inconvenlaace  may  be,  U 
sach  act  Ib  performed  or  InconTenlence  snffwed  the  plaintiff  with  the 
consent,  express  or  Implied,  of  the  defendant."  6  Lawscm's  Btgbts  ud 
Remedies.  S  2244,  p.  37^  and  cases  cited. 

The  defendants  are  entitled  to  judgment,  with  costs.  Settle  findings 
on  notice. 


<n  man,  Bcpu  4m) 

In  n  THIRTEENTH  ATA  IN  THE  BOROUGH  07  QUEENS,  OITZ  OF 

NEW  TORK. 

(Supreme  Court,  Special  Term,  Kings  Oonnty.  August  7,  18120 

HuiuoipAL  GoRpoBATioNs  ({  886*)  —  Htustb  —  **IiiTBHDxn  RBaxnuTioN" — 
Chahox  or  Gbadb — Dauaoes. 

The  "Intended  regulation"  of  a  street,  for  which  Greater  New  York 
Charter  (Lews  1901,  c.  466)  H  990,  authorize  commissioners  of  esti- 
mate in  a  street  opoilng  proceeding  to  make  awards  of  damages,  Is  one 
to  be  made  In  connection  with  the  opening,  and  does  not  apply  to  a 
change  of  grade  wholly  independent  of  the  street  opening  proceedings, 
whether  or  not  the  actual  grading  is  completed  before  commencement  of 
such  proceedli^ 

[Ed.  Note. — For  other  cases,  see  Uauiclpal  Corporations,  Cent  Dig. 
H  925-028;  De&  Dig.  |  885.*] 

Application  by  the  City  of  New  York  to  acquire  title  to  land  and 
premises  required  for  the  opening  and  extending  of  Thirteenth  Av- 
enue (although  not  named  by  proper  authority)  from  Jackson  Av- 
enue to  Flushing  Avenue,  in  the  First  Ward,  Borough  of  Queens. 
Heard  on  motion  to  confirm  the  report  of  Commissioners  of  Intimate 
and  Assessment.  Report  confirmed. 

John  R.  McMullen,  for  the  motion. 

Archibald  R.  Watson,  Corp.  Counsel  (Millard  F.  Kuh,  Walter  C 
Shq>pard,  and  Joel  J.  Squier,  of  counsel),  for  City  of  New  York. 
Hugo  Hirsh  (Thomas  W.  Henry,  of  counsel),  tor  an  objector. 
Harold  C.  Knoeppel,  for  obj»:tors. 

BENEDICT,  J.   In  Matter  of  Prospect  Street,  135  N.  Y.  Supp. 

1034,  1036,  I  held  that  commissioners  of  estimate  in  a  street  opening 
proceeding  could  not  make  an  award  for  damages  resulting  from  a 
change  of  grade,  made  prior  to  their  appointment.  The  present  case 
differs  from  the  case  cited,  in  that  the  physical  work  of  changing  the 
grade  of  the  street  in  question  had  not,  as  is  claimed  by  the  objector 
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and  as  I  shall  assume,  been  completed  when  the  commissioners  were 
appointed.  But  it  had  been  initiated  by  the  local  board  of  improve- 
ments and  approved  and  authorized  by  the  board  of  estimate,  and  the 
contract  for  tiie  work  had  been  let,  long  before  the  appointment  of 
the  commissioners.  I  do  not  think  that  the  fact,  if  it  be  the  fact,  that 
the  work  was  not  actually  completed  at  the  time  of  the  appointment  of 
the  commissioners,  brings  this  case  within  the  provisions  of  the 
charter  (Laws  1901,  c.  466)  authorizing  the  commissioners  to  make 
an  award  for  damages  resulting  from  an  "intended  regulation"  of  the 
street  (sections  979,  980).  Section  979  provides  in  part  that  the  com- 
missioners may  order : 

"A  profile  or  plan  *  •  *  aliowlnff  the  Intended  legnlation  of  the  street 
or  part  of  a  street,  with  regard  to  the  opening  of  which  they  have  been  ap- 
pointed, as  to  the  elevation  or  depression  thereof,  after  the  some  «AaII  ^« 
opened,  extended,  enlarged,  straightened,  altered  or  otherwise  improved,  as 
the  case  may  be,  and  also  profiles  or  plans  «  •  •  showing  the  Intended 
relation  of  the  adjacent  street  or  streets,  as  to  the  elevation  or  depression 
thereof,  after  nicA  ifflprovemenf." 

Section  980,  as  in  force  at  the  time  of  the  appointment  of  the  com- 
missioners in  this  proceeding,  provided,  among  other  things,  as  fol- 
lows: 

"If  the  said  commissioners  of  estimate  and  assessment  shall  judge  that 
any  Intended  regulation  will  Injure  any  building  or  buildings  not  required 
to  be  taken  for  the  purpose  of  opening,  extending,  enlarging,  straightening, 
altering,  or  improving  such  street  or  part  of  a  street,  they  shall  proceed  to 
make,  together  with  ttie  other  estimate  and  assessments  required  by  law  to 
be  made  by  them,  a  just  and  equltaUe  estimate  and  assessment  of  the  loss 
and  damage  which  will  accrue,  and  In  consegoeiMe  of  such  Intended  r^u- 
latlon,  to  the  respective  owners,  lessees,  partleb  and  persons,  respectively, 
^titled  unto  or  interested  In  the  said  building  or  buildings  so  to  be  injured 
by  the  said  Intended  relation ;  and  the  sums  or  estimates  of  compensation 
and  recoD:^>ense  for  such  loss  and  damage  shall  be  included  by  the  said  com- 
missioners In  their  report  and  Included  In  the  assessment  for  benefit" 

No  substantial  change,  so  far  as  the  question  now  under  considera- 
tion is  concerned,  has  been  made  by  subsequent  amendments. 

The  "intended  regulation"  contemplated  by  these  sections  is  ob- 
viously a  regulation  to  be  made  in  connection  with  the  opening  of  the 
street;  and  they  do  not  apply  to  a  change  of  grade  wlUch  is  wholly 
independent  of  the  street  Gpetaag  proceediiu^s,  as  is  the  case  here, 
whether  the  actual  work  of  grading  is  completed  at  the  time  of  the 
commencement  of  the  street  opening  proceedings  or  not. 

The  authorities  cited  on  behalf  of  the  objector  serve  to  confirm  this 
conclusion.  In  Matter  of  Mayor,  Perry  Avenue,  118  App.  Div,  874, 
878,  103  N.  Y.  Supp.  1069,  1072,  First  Department,  the  profile  map 
was,  it  is  true,  filed  prior  to  the  appointment  of  the  commissioners; 
but  it  is  apparent  that  the  regulation  was  not  intended  to  be  made 
until  after  the  acquirement  of  the  land  condemned,  for  the  Appellate 
Division  said: 

"It  Is  said  that  Perry  avenue  was  actually  worked  and  used  as  a  street, 
at  its  natural  grade,  for  some  time  before  proceedings  for  its  acquisition 
by  the  city  were  initiated ;  but  the  profile  map  filed  In  1895  shows  that  It  is 
proposed,  after  ooffulsitjon,  to  raise  Its  grade  abont  10  feet" 
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And  in  Matter  of  Mayor,  White  Plains  Road,  106  App.  Div.  133, 

136,  94  N.  Y.  Supp.  110,  112,  Second  Department,  the  court  said: 

"It  la  dear  that  tbe  proposed  change  of  grade  is  an  Inddoit  to  the  widen- 
ing of  the  street  (or  which  this  proceedii^  was  instituted." 

The  objection  interposed  on  behalf  of  the  owner  of  damage  parcel 
No.  92-A  is  therefore  overruled. 

With  respect  to  the  claim  of  the  owners  of  damage  parcel  No.  171 
for  damages  for  the  closing  of  Fourteenth  avenue,  1  understand  from 
the  briefs  that  the  Corporation  G)unsel  and  the  counsel  for  the  claim- 
ants have  agreed  that  this  claim  shall  be  presented  to  the  same  com- 
missioners; but  whether  as  part  of  this  proceeding,  or  as  an  inde- 
pendent proceeding,  they  do  not  seem  to  have  wholly  agreed.  That 
matter  can  be  determined  on  the  settlement  of  the  order. 

Subject  to  proper  provisions  for  the  presentation  of  this  claim,  the 
report  of  the  commissioners  will  be  confirmed.  Settle  order  on  notice. 


OSl  App.  DlT.  941.) 


(Snprone  Oonrt,  Appellate  Dtvlalon,  First  DopartmeDt   June  28,  1912.) 

L  MUBlCIPAl  CORFOBAnOHB  (|  860*)— OOHTBAOT  FOB  PUBUO  WOEK— COM- 
BTBITCnOH. 

Under  a  contract  with  a  city  for  excavation  work,  setting  forth  an 
engineer's  estimate  of  tbe  amount  to  be  excavated,  and  providing  that 
no  payments  should  be  allowed  for  any  work  in  excess  of  such  amonilt 
phiB  6  per  cent ;  .that  the  estimate  was  approximate  only  and  formed 
DO  part  of  the  contract;  that  bidders  must  Judge  for  themselves  as  to 
tbe  amomit  of  tbe  work;  that  such  ^tlmate  was  not  to  be  used  for 
measurement  or  payment;  bat  that  all  material  was  to  be  measured  In 
accordance  with  data,  part  of  which  was  not  obtainable  until  tbe  com- 
pletion of  the  work;  and  that  additional  work  migbt  be  done  under 
written  order  from  the  dty  fdr  a  price  not  to  exceed  5  per  cent  of  the 
contract  price  or  total  cost  of  the  work  and  materials— tbe  6  per  cent 
clause  refored  to  additional  or  extra  work  that  might  be  done  under 
the  contract,  to  be  computed  upon  the  cost  by  actual  measurement  and 
not  upon  the  estimated  cost. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Gent  Dig. 
H  882,  892^ ;  Dec.  Dig.  {  360.*] 

2.  HUNICIFAL    COBPOBATIONS    (S    288*) — UONTBACTS — VaIJDITY — APPBOPBIA- 

noN. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  {  1641,  which  provides 
that  no  expense  can  be  incurred  in  excess  of  a  previous  appropriation, 
does  not  apply  to  an  excavation  contract  at  a  fixed  rate  per  yard  for 
work,  tbe  exact  cost  of  which  Is  not  ascertainable  until  measurement 
after  completion  of  the  work;  such  contracts  being  provided  for  In  sec- 
tion 149,  which  requires-  them  to  be  Indorsed  by  the  comptroller  with  a 
certificate  that  there  is  a  balance  of  appropriation  sufficient  to  pay  the 
"estimated  eqienses  of  executing  such  contract  as  certified  by  the  officer 
making  the  8am&" 

[Ed.  Note.— For  other  cues,  see  Municipal  Corporations,  Gent  Dig.  H 
788-781 ;  Dec  Dig,  j  28S.*]  

'Wm  oOwr  eaaes  Me  uiu  topia  *  I  mrmn  In  Dm.  *  Am.  Dif*.  1907  to  data,  *  Rep'r  Indnm 
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S.  MunoaAL  CoBPouknon  (|  S{ffi*>— GonruoT  »n  Pcrsnjo  Won— Gon- 
Bisuonon  —  Excavation  Gohivaci:  —  Auouitt  or  Wobk —  "Accdbaxb 

Cboss- Sections" — "CoBEEepoNDimo  Theobbtioal  Skctions" — "Ttpioai- 

CSOSS-  SBCTIONS*  ' — ' '  WOBK." 

A  contract  for  the  excavation  of  a  bulkhead,  the  Inner  line  of  which 
'  was  about  9  feet  Inshore  from  an  established  bulkhead  line,  and  the  base 
of  which  was  to  be  15  feet  below  mean  low-water  mark  with  allowance 
to  the  contractor  for  whatever  he  might  excavate  within  an  extra  foot  In 
each  direction,  s[>eclfied  that  no  payment  should  be  made  for  excavation 
b^ond  those  limits,  "except  where  known  loose  rock  is  shown  in  the 
cross-sections  above  the  top  grade  of  the  indicated  rock,  at  a  line  toi 
feet  westorly  of  and  parall^  to  the  bulkhead  line,  allowance  wlU  be 
made  and  paid  Cor  to  a  positive  line  which  is  forty-flve  degrees  to  the 
horizontal,"  and  specified,  as  to  "typical  sections,"  that  they  were  given 
as  a  guide  only  and  to  show  approximately  what  the  contractor  might 
expect  to  encounter  in  tbe  prosecution  of  the  "work,"  and  represented 
tbe  "typical  sections**  as  Information  upon  (1)  "the  existing  rock  bottom 
which  was  the  top  of  the  loose  rock;  (2)  tbe  corresponding  theoretical 
sections  to  be  obtained,  meaning  the  so-called  nine-foot  and  flftera-foot 
lines;  and  (3)  the  corresponding  limiting  lines  to  wblch  payment  will 
be  made  when  it  Is  impossible  to  produce  tbe  theoretical  sections;  and 
that  all  material  was  to  he  measured  by  comparison  of  'accurate  cross- 
sectlons.'"  Tbe  points  at  which  tbe  45-degrees  Hoes  should  commence 
could  not  be  ascertained  before  the  work  commenced.  Held,  tbat  the 
"corresponding  theoretical  sections"  meant  the  10-foot  and  le-foot  Hues; 
that  the  "typical"  cross-sections  could  not  be  regarded  as  the  "accurate 
cross-sections" ;  that  "work"  had  a  double  meaning,  and,  for  the  porpose 
of  fixing  the  b^innlng  points  of  the  4&^egree  lines,  did  not  begin  until 
the  blasting  began,  when  tbe  Junctions  between  the  loose  rock  and  the 
ledge  rock  became  "known/'  so  u  to  be  "indicated"  iqwn  tbe  cross-sec- 
tions made  by  the  dty  after  the  work  was  completed ;  and  that  work 
to  such  juncdona  was  necessitated  and  contemplated  by  the  contract 

[Ed.  Note.— For  otlier  cases,  see  Municipal  GoEporatlona,  Omt  Dig. 
I  888;  Dec.  Dig.  |  862.* 

For  other  deflnltions,  see  Words  and  Phrases,  vol.  8,  pp.  7517-7019; 
vol.  8,  p.  7837.] 

4.  Mu:(icipal  Gobpobations  (8  358*) — Public  luPBovEMsnTs — Gsbtifioatv 

OF  Engineer — MiSTAKa  of  Law. 

The  certificate  of  a  dt?  engineer  as  to  the  amount  of  excavation  work 
done  under  a  contract  Is  disputable  for  mistake  at  law. 

[Ed.  Note. — For  other  cases,  see  Municipal  Gorporations,  Gent  Dig. 
I  800;  Dec.  Dig.  {  858.*] 

5.  MuNiciPAi,  Gobpobations  (S  374*) — Public  Impbotembnts — Oebtificat* 

OF  Enoineeb — Existence  of  Recobds. 

In  a  contractor's  action  to  recover  for  excavation  for  a  bulkhead  line, 
to  be  measured  by  certificate  of  the  city  raigtneer,  the  exlstHtce  of  rec- 
ords of  the  ^glneer's  department  containing  a  set  of  cross-sections  made 
up  on  the  basis  of  soundings  before  completion  of  tbe  work,  erroneous  In 
certain  details,  never  approved  by  the  ragineer,  and  not  delivered  with 
tbe  certificate,  is  sufficient  to  give  tbe  court  Jurisdiction  to  consider  the 
case,  although  work  contemplated  by  the  contract  could  not  be  computed 
until  after  blasting  had  begun  and  tbe  beginning  points  of  45-degree 
lines  were  fixed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Gorporations,  Cent  Die. 
S§  905,  910 ;  Dec.  Dig.  |  374.*] 

it.  Evidence  (J  594*) — Aduissiohb — Suppbessino  Testocont. 

'Where  all  tbe  evidence  as  to  disputed  measurements  In  a  contractor's 
action  to  recover  for  excavation  work  was  produced  by  the  plaintiff,  and 
the  only  matter  of  evidence  arising  at  all  upon  other  testimony  was  as 

*For  other  easw  Me  mum  toplo  ft  S  mjimn  In  Deo.  ft  Am.  Dlgi.  1907  to  date,  ft  Rw'r  ladeKe* 
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to  tbe  date  when  blasting  work  had  began,  the  action  ot  defendant  In 
patting  OD  tbe  stand  a  witness  wbo  had  watched  the  work  and  bad  taken 
and  preserved  records  of  the  dates,  eta,  without  offering  such  record 
evidence,  was  to  admit  that  the  plaintiff's  evidence  as  to  that  date  was 
correct 

[Ed.  Note.— For  other  cases,  see  Evidmce,  Ceat  Dig.  1 24S1;  Dec.  Dig. 
{  5Jt4.«] 

7.  Trial  (S  141*)— Taking  Case  fbou  Jvst — Weight  of  Evidsnct. 

Where  the  plaintiff's  evidence  was  uncontradicted,  except  upon  a  mat- 
ter as  to  which  defendant's  failure  to  produce  record  evidence  In  its 
possession  amounted  to  an  admisdon.  It  was  proper  to  direct  a  verdict 
for  the  plaintiff.  , 

[Ed.  Not&r-FoT  other  cases,  see  Trial,  Gent  Dig.  i  836;  Dec.  Dig. 
I  141.*] 

&  Ml'NICIPAI.  COKTOMATIORe  (|  874*) — CONTRAOT— TnCt 

A  contractor  who  estabUshes  his  ri^t  to  reoova  under  the  contract 
Is  entitled  to  interest  on  the  claim. 

[Ed.  Note. — For  other  caara,  see  Municipal  Oorporatlons,  Gent  Dig.  H 
906,  910;  Dec.  Dig.  {  874.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  R.  G.  Packard  Company  against  the  City  of  New 
York.  Judgment  for  plaintiff,  and  from  the  judgment  and  an  order 
denying  its  motion  for  a  new  trial,  defendant  appeals.  Judgment 
and  order  affirmed. 

The  following  is  the  opinion  of  Whitney,  J.,  referred  to  by  the  court : 

Upon  the  question  submitted  to  tbe  jury  It  found  for  defendant  Hence 
the  exceptions  to  the  charge,  whose  dlBcussion  takes  up  bo  large  a  part  of 
defendant's  brief,  are  not  material  now.  Tbe  exceptions  to  be  considered 
on  this  motion  are  those  taken  to  ruUngs  upon  motions  to  direct  a  verdict. 
Defendant's  flrat  and  moat  confident  contwtion  Is  that  it  Is  entitled  to  a 
reduction  of  the  verdict  to  $2307.6a  'i^  action  la  brought  upon  a  contrad: 
for  excavation  under  water  along  the  Bast  River  front,  for  purposes  of  a 
new  bulkhead.  The  price  Is  tO.35  per  cubic  yard.  The  amount  actually  emUI 
before  suit  is  $92,882.90.  Tbe  estimated  expense  at  the  time  of  making  the 
contract  was  $90,657.60. 

[1]  Defendant  claims  that  the  latter  sum,  plus  6  per  cent  thereof,  is  the 
extreme  limit  of  plaintlfTs  possible  recovery.  Its  counsel  saya:  "In  oxd&t  to 
niake  the  contract  definite  and  certain,  certain  clauses  were  Inserted  as  fol- 
low; 'Art  2.  The  engineer's  estimate  of  the  quantities  of  material  to  be 
excavated  and  removed  Is  as  follows:  Total  of  all  material  9,696  cubic  yards, 
neat  measurement'  Tliis  clause  is  followed  by  what  is  commonly  known  as 
the  G  per  cent  dause,  which  reads  as  follovn:  *No  payment  shall  be  allowed 
for  any  work  In  excess  of  tbe  amount  set  forth,  plus  five  (5)  per  cent, 
thereof.' " 

If  the  specifications  read  as  here  stated,  defendant's  position  would  be  Im- 
pregnable; but  the  clause  last  quoted  does  not  Immediately  follow  tbe  other. 
There  Is  a  long  paragraph  between  headed  "Note."  This  states  that  the 
9,606  cubic  yards  estimate  "Is  approximate  only,  and  forms  no  part  of  this 
contract";  that  bidders  must  "Judge  for  themselves  of  tbe  amount  and  oth- 
er circumstances  affecting  the  cost  of  the  work" ;  that  taid  e9timatea  aitwutU 
U  mot  to  be  «Md  /or  nteacuFemenf  or  payment;  that,  on  tbe  contrary,  all 
material  Is  to  be  measured  in  accordance  with  certain  data,  part  of  whi<ai 
will  not  be  obtainable  until  after  completion  of  tb«  work.  In  paragraph 
F  of  the  contract  to  which  the  speclflcations  are  attached  there  Is  provision 
made  for  "additional  work"  that  may  be  "done  or  furnished  under  a  written 
order  from  the  coomilBBioner"  for  a  price  that  "shall  not  exceed  five  (5)  per 

•For  oUisr  cum  ms  wilM  togla  *  I  xckbbb  in  Deo.  ft  Am.  Digs.  1907  to  daM,  ft  Rq'r  IndtxM 
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cent,  ot  the  contract  price  or  total  cost  of  the  work  and  materials."  I  think 
that  the  B  per  cent  clause  In  the  specifications  refers  to  the  "additional 
work"  that  might  be  done  under  the  contract,  and  that  the  "total  cost  of  the 
work  and  materials"  upon  which  the  5  per  cent  is  to  be  computed  is  ttie  cost 
by  actual  measurement,  not,  as  defenduit  now  contmds,  a  proviaionally  esti- 
mated cost,  which  "Is  not  to  be  used  for  measurement  or  poymCTt"  The  6 
per  cent  clause  relates  to  extra  work.  Plaintiff  claims  nothing  for  extra 
work. 

[2]  Defendant  contends  that  this  construction  makes  the  contract  Illegal 
because  by  the  last  clause  of  section  1541  of  the  Greater  New  Tork  Charter 
(Laws  1901,  c  406)  no  expense  can  be  Incurred  in  excess  of  a  previous  ap- 
proprlation;  but  this  clause  does  not  apply  to  contracts  at  a  fixed  rate  per 
yard  for  work  whose  exact  expense  Is  n^:essarily  as  yet  indeterminable. 
Such  contracts  are  provided  for  in  section  1^.  which  reQulres  them  to  be 
Indorsed  by  the  comptroller  with  a  c^litlcate  that  there  is  a  balance  of  ap- 
propriation "sufficient  to  pay  the  estimated  expenses  of  executing  Bu<di  con- 
tract, as  certified  by  the  officer  making  the  same."  The  cases  relied  upon  by 
defendant  relate  to  claims  for  extra  worlc,  and  their  resemblance  to  the 
present  case  is  superficial  only,  llfatter  of  Morris  &  Cumings  Dredging  Co., 
116  App.  DlT.  2B7»  101  N.  T.  Supp.  726;  Donlon  Con.  Co.  t.  City.  64  Misc. 
Rep.  471,  119  N.  T.  Supp.  617;  Dady  r.  City,  65  Misc.  Bep.  882,  121  N.  T. 
Supp.  860. 

[3]  Passing  now  to  the  main  question  in  the  case,  It  is  first  necessary  to 
consider  the  true  construction  of  the  specifications  (which  were  drawn  by 
an  assistant  engineer  in  tlie  Dock  Departmrat)  as  to  the  amount  to  be  ex- 
cavated. The  inner  line  of  the  new  bulkhead  for  which  the  excavation  was 
to  be  made  was  to  be  9  feet  Inshore  from  the  established  bulkhead  line.  Its 
base  was  to  be  IS  feet  below  mean  low-water  mark.  In  order  to  be  sure  that 
enough  room  should  be  blasted  out,  the  contractor  was  to  be  paid  for  what 
ever  he  might  excavate  as  far  as  the  10-foot  line  inshore  and  the  16-foot  line- 
beneath;  that  is,  an  extra  foot  in  each  direction.  The  material  to  be  ex* 
cavated  was  to  be  solid  ledge  rock  below,  with  generally  an  upper  stratum 
of  loose  rock.  The  same  formation  generally  tended  for  some  distance  In- 
shore from  the  10-foot  line.  Hence  It  was  necessary  to  provide  in  the  con- 
tract for  getting  out  and  carrying  away  the  loose  rock  immediately  adjacent 
to  that  line,  for.  if  the  loose  TO<3t  should  slide  Into  the  excavation  wUle  the 
work  was  going  on,  it  would  increase  the  amount  which  would  have  to  be 
dag  up  and  carried  away ;  while,  if  it  should  slide  Into  the  excavation  after 
the  work  bad  been  finished  and  accepted,  then  the  dly  would  have  to  hire 
the  contractor  or  somebody  else  to  excavate  again.  This  extra  expense  was 
therefore  I>ound  to  be  provided  for,  either  as  so  much  more  cubic  yardage, 
or  by  an  Increase  in  the  compensation  demanded  by  the  bidders  for  the  con- 
tract. Thus  arose  the  provision  for  the  45-degree  line.  Forty-five  degrees  is 
the  angle  of  safety.  Hence  If  an  Imaginary  45-degree  line  be  taken  at  each 
given  point  whoe  the  loose  rock  overlies  the  ledge  rock  <hl  the  Inner  line 
of  the  excavation,  and  running  upwards  and  Inshore,  and  If  the  loose  nxft 
be  removed  from  above  that  line,  the  parties  are  fully  protected. 

Unfortunatdy,  according  to  the  undisputed  evldoice  here,  the  location  of 
the  springing  point  cannot  be  accurately  ascertained  by  soundings  taken  be- 
fore the  work  commences.  The  so-called  disc  soundings  show  only  the  top 
of  the  loose  rock.  The  so-called  rod  soundings  are  really  made  not  with  a 
rod,  but  with  a  pipe.  When  the  loose  stones  are  at  all  large,  the  pipe  mani- 
festly cannot  go  down  very  far  through  them,  except  with  extraordinary  luck. 
Hence  an  accurate  cross-section  cannot  be  taken  at  that  time  by  soundings 
wlilch  can  be  relied  upon  as  furnishing  even  approximately  the  location  of 
the  proper  pinging  point  of  this  fort^r-flve  degree  line.  The  main  specifica- 
tion as  to  the  wester^  limit  of  the  excavation  is  as  follows:  *^e  Westerly 
limit  shall  be  a  line  nine  (9)  feet  inshore  from  and  parallel  with  established 
bulkhead  line.  *  •  •  Payment  shall  not  be  made  for  material  excavated 
at  a  distance  Inshore  or  westerly  of  the  above  described  limits  greater  than 
one  foot."  Now,  to  provide  against  the  loose  rock,  we  have  this  exception  ap- 
pended to  the'  extract  which  I  have  just  quoted:  "Except  where  known  loose 
rock  is  shown  in  the  cross-sections  above  the  top  grade  of  the  in4fcatetl  rock. 
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at  a  line  ten  (1(f)  feet  westerly  of  and  inrallel  to  tbe  bolkbead  line,  aUotoance 
will  be  made  and  paid  for  to  a  positive  line  which  is  forty-five  degrees  to  the 
horlzontaL"  This  exception  is  very  clumsily  drawn  and  raises  various  Ques- 
tions. "Known"  loose  rock — when  and  by  what  means  is  it  to  become  known? 
"The  croes-eectlons" — what  cross-sections?  "The  indicated  rock" — wj»en, 
where  and  bow  Indicated?  "A  pMltlre  line"— what  is  there  positlTe  about 
a  line  whose  direction  is  stated,  bat  whose  starting  and  finishing  points  are 
not  stated,  whose  angle  may  turn  elth»  np  or  down?  I  suppose  that  "posi- 
tive" most  be  taken  in  its  third  sense,  as  defined  In  the  Century  Dictionary — 
"arbitrarily  laid  down:  determinecl  declaration,  enactmmt  or  convoitlon 
and  not  by  nature." 

Now,  the  very  next  sentence  of  tbe  specifications  relates  to  certain  "typical 
sections,"  and  the  defendant  Insists  that  these  are  the  cross-sections  referred 
to  In  connection  with  the  4S-degree  line,  and  that  the  word  "indicated"  means 
indicated  on  these;  I  think  that  there  are  varioos  answers  to  tills  suggestion. 
In  the  first  place,  there  are  only  Id  "topical  sections"  for  over  a  quarter 
«f  ft  mile  of  river  front,  and  the  very  feet  that  they  are  called  "typtcar* 
would  Indicate  that  they  do  not  give  complete  information.  In  the  second 
place,  the  specifications  go  on  to  say  that  "these  sections  are  given  «■  a  guide 
only,  and  show  approximately  what  the  contractor  may  expect  to  encounter 
in  the  prosecntion  of  tbe  work."  The  "allowance"  to  the  contractor  is  a  pay- 
ment to  him,  and  at  a  previous  point  the  specifications  had  stated  that  bis 
payment  would  be  "measured  by  a  comparison  of  accurate  cross-sections." 
In  the  third  place,  the  "tj'plcal  sections"  are  represented  by  tbe  city — for  the 
specifications  are  drawn  by  the  cl^ — as  giving  Information  upon  three  sub- 
jects only:  First,  "tbe  existing  rock  bottom,"  whl(^  Is  the  top  of  the  loose 
rock ;  second,  "tbe  corresponding  theoretical  sections  to  be  obtained,"  which 
means  the  so-called  9-foot  and  15-foot  lines,  and  the  Indosed  space  as  far  out 
as  "the  contour  line,  fifteen  (15)  feet  below  mean  low  water" ;  and,  third,  **the 
corre»p<mding  limiting  lines  to  which  payment  will  be  made  when  it  it  im- 
possible to  produce  the  theoretical  sectiont,"  which  to  my  apprehension  means 
the  10-foot  and  16-foot  lines.  In  the  fourth  place,  it  was  Impossible  before 
the  work  began,  at  any  point  except  where  solid  rock  ledge  came  right  up  to 
or  very  close  to  the  river  bottom,  to  ascertain  where  it  would  be  necessary 
for  tbe  45-degree  line  to  spring.  The  specifications  expressly  provide  tiiat 
"all  material  of  ew7  description  under  the  contract  la  to  be  measured  by  a 
comparison  of  occuFate  cross-sections."  In  the  entire  absence  of  accuracy 
about  this  springing  point,  I  do  not  see  how  the  "tn>lcal  sections"  can  be 
regarded  as  the  "aooHrate  eroa»eectlon8,"  which  plaintiff  was  thus  tcdd  he 
could  rely  upon. 

But  the  city  urged  on  the  trial  that  these  accurate  cross-sections  were  only 
to  be  taken  "before  the  commencement  and  after  the  completion  of  the  work." 
It  asseverated  that  no  intermediate  cross-section  can  be  considered.  If  so, 
we  would  be  led  to  the  result  that  tbe  cross-section  taken  after  tbe  com- 
pletion of  the  work  Is  the  one  which  must  fix  the  springing  point,  and  that 
it  was  error  to  exclude  plaintiff's  calculation  based  on  that  hypothesis,  for, 
If  the  original  and  the  final  soundings  were  the  only  ones  that  can  be  con- 
sidered, then  it  seems  clear  that  the  original  ones  must  be  taken  for  the 
top  surface  of  the  excavation,  and  the  final  ones  for  the  bottom  surfuce  of 
It,  and  the  actual  springing  point  is  located  at  the  bottom  surface,  while 
the  point  to  which  a  pipe  would  pierce  at  the  time  when  the  top  surface  Is 
being  sounded  tias  no  relation  to  tbe  proper  springing  i>olnt  at  all.  But  the 
plalntifTs  hypothesis  was  rejected  for  two  reasons:  First,  that  It  would  sub- 
ject tbe  dty  to  tbe  danger  of  fraud;  and  second,  that  It  would  leave  no 
functton  for  the  words  "known"  aud  "Indicated"  In  the  sfkeclficatlons. 

It  seems  to  me  Impossible  to  reach  a  reasonable  conclusloa  without  assum- 
ing tliat  there  is  some  word  in  these  specifications  which  is  used  with  a 
double  meaning,  and  a  reasonable  result  can  be  reached  if  a  double  meaning 
is  attributed  to  the  word  "work"  In  tbe  clause  which  I  have  last  quoted.  The 
first  step  taken  by  plaintiff  was  to  go  over  the  whole  area  with  what  Is  call- 
ed a  clamshell  dredge  and  carry  away  all  the  loose  rock  which  can  easily 
be  removed  by  that  means.  It  la  fair  to  assume  that  whatever  loose  rock 
-was  left         this  operation  dtber  that  it  was  so  small  in  amount  that  It 
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was  cheaper  for  plaintiff  to  Vst  It  slide  Into  tbe  excavation  and  scoop  It  out 
again  without  additional  compensation  than  to  go  on  clamshelling  for  It  any 
more,  or  else  so  large  that  it  had  a  good  chance  of  staying  where  It  wtis 
until  the  cavity  was  fflccavated  and  walled  up  again.  As  soon  ns  the  clam- 
shell work  was  completed,  and  (except  In  tbe  locality  as  to  which  defenaaiil 
'  has  a  verdict)  before  blasting  began,  the  city  made  a  careful  series  of  meas- 
urements over  the  whole  area  with  both  disc  and  rod.  I  think  that  for  the 
purpose  of  fixing  the  springing  point  the  "work"  may  be  said  not  to  have 
been  begun  until  the  blasting  began.  Then  the  Junction  between  the  loose 
rock  and  the  le6ge  rock  became  "known"  within  the  meaning  of  the  specifica- 
tions, and  it  should  have  been  so  "indicated"  upon  the  cross-sections  which 
were  made  by  the  Dock  Department  after  the  whole  work  was  completed. 
This  was  not  done.  The  somidlngs  made  by  the  city  aft^  the  clamshell 
dredging  were  not  used  by  tbe  assistant  engineer  In  making  up  tbe  computa- 
tion upon  which  tbe  chief  engineer's  certificate  was  based.  Instead,  lie  used 
the  old  pipe  soundings  made  before  the  contract  was  let,  and  when  the  line 
between  the  loose  rock  and  the  ledge  rock  was'lmposslble  of  ascertainmenL 
This  deprived  the  contractor  of  any  compensation  for  a  very  considerable' 
amount  of  work,  no  part  of  which  was  "extra  work"  or  "additional  work" 
in  any  pro[>er  sense,  but  all  of  which  work  was  necessitated  and  contemplat- 
ed by  tbe  contract  It  Is  not  fair,  and  I  do  not  think  that  It  was  good  law. 

[4]  So  far  as  the  chief  engineer's  certificate  in  this  case  was  based  mecelj 
upon  ndscaleulatlon,  tbe  Jury  was  directed  to  find  in  favor  of  the  defendant 
But  BO  far,  and  so  far  only,  as  it  was  based  upon  a  palpable  mistake  of  law — 
upon  misconstruction  by  an  assistant  engineer  of  the  specifications  which  be 
himself  bad  been  permitted  to  draw — the  direction  was  In  favor  of  the  plain- 
tiff. Such  a  certificate  Is  disputable  for  mistake  of  law.  Burke  v.  Mnyor, 
7  App.  Dlv.  128,  40  N.  T.  Supp.  81.  It  has,  Indeed,  been  ruled  that  a  mistake, 
In  order  to  be  tbe  basis  of  relief,  not  only  must  be  palpable,  but  "in  general 
♦  •  •  must  appear  on  the  face  of  the  award  or  In  some  paper  delivered 
with  it,"  and  tbe  rule  is  sometimes  stated  without  the  qualifying  phrase  "in 
general."  Sweet  t.  Morrison,  116  N.  Y.  19,  32,  S3,  84,  22  N.  E.  276,  IS  Am.  SL 
Rep.  376 ;  Smith  v.  Mayor.  12  App.  Dlv.  391,  3Mr-395,  42  N.  T.  Supp.  522.  But 
the  Question  does  not  seem  to  have  been  necessary  to  the  decision,  and  In 
the  Burke  Case  the  mistake  does  not  seem  to  have  t>een  apparent  upon  tbe 
face  of  the  certificate.  The  rule  in  a  case  like  this  may  be  somewliat  differ- 
ent from  that  applicable  to  an  award  upon  a  voluntary  arbitration  between 
private  parties. 

[5]  Tbe  records  of  the  Dock  Department  contain  a  set  of  cross-sections  made  . 
up  on  tbe  basis  of  these  intermediate  soundings,  and  while  those  cross-sec- 
tions are  erroneous  In  certain  details,  and  never  were  approved  by  the  chief 
engineer,  and  were  not  "delivered  with"  the  certificate,  I  think  that  their 
existence  is  soffldait  to  give  Jurisdiction  to  tbe  court  to  consider  tbe  case. 
As  to  that  part  of  tbe  work  for  which  a  verdict  was  directed  there  was  no 
dispute  of  fact  and  no  question  proper  for  a  Jury  to  pass  upon.  The  assistant 
engineer,  who  was  responsible  for  the  chief  engineer's  certificate,  practically 
agreed  with  plaintiff  in  tbe  computation  when  he  used  the  method  of  compu- 
tation upon  which  the  certificate  had  been  based. 

['6]  All  the  evidence  as  to  the  measurements  upon  which  the  certificate  had 
been  based,  and  as  to  the  measurements  made  by  tbe  city  after  the  claui- 
shelling  was  finished  and  before  the  blasting  began,  was  dragged  by  plaintiff's 
counsel  out  of  the  city's  archives  and  its  employes.  The  only  piece  of  evi- 
dence which  to  any  extent  rested  upon  other  testimony  was  the  date  when 
blasting  began ;  and  this  stands  undisputed,  although  tbe  city  put  upon  the 
stand  an  inspector  of  tbe  Dock  Department  wbo  bad  followed  and  watched  the 
plaintiff's  employes  during  the  entire  course  of  the  work,  taking  and  pre- 
serving accurate  records  of  the  date  and  location  of  every  act  of  drilling  and 
blasting  by  them.  To  put  such  a  witness  upon  the  stand,  and  then  not  to 
bring  out  the  documentary  evldeuce  which  he  had  prepared  as  to  the  dates  in 
question,  was  to  admit  that  plaintiff's  evidence  as  to  those  dates  was  correct.  ' 
See  McGulre  v.  Hartford  Fire  Insurance  Co.,  7  App.  Dlv.  575,  590,  40  N.  Y. 
Supp.  300;  Beehll  v.  Fraas.  129  App.  Dlv.  564, 114  N.  Y.  Supp.  17,  and  cases 
cited. 
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[7]  Under  sadi  drcmnstances  It  was  proper  to  direct  a  Terdlct  npon  plain- 
tifTs  imcontradlcted  testimony.  Hull  v.  Llttauer,  162  N.  Y.  569,  67  N.  E. 
102. 

[I]  Tli«  only  qaeaUon  raised  by  defendant's  brief  Is  that  of  Interest,  to 
nitkSi  I  entwteln  no  doubt  that  idalntiff  Is  mtitled.  Sweeny  t.  City,  178  N. 
Y.  4U,  06  N.  E.  101. 

The  case  la  difficult,  bnt  not  extraordinary.  Hence  there  to  no  jurisdiction 
to  consider  plalntltrs  motion  for  an  allowance.  That,  as  well  as  defendant's 
motion  for  a  new  trial,  must  be  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  SCOTT,  MILLLER,  and  DOWUNG.  JJ. 
F.  Nevius,  for  appellant. 
C.  L.  Barber,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  on  the 
opinioa  of  Mr.  Justice  Whitney  in  the  court  below  on  the  motion 
made  by  defendant  for  a  new  trial.   Order  filed. 


(Siqpreme  Court,  Special  Term,  Westchester  County.   October,  1911.) 

HmBAiro  AHD  Wm  (|  48*) — OoimcTAnoB  or  Pbopertt — Agbbkuent  to  Re- 
ooirm — KvioBiToi:. 

A  wife  about  to  undergo  a  serious  surf^lcal  operation  having  conveyed 
ber  proper^  to  her  husband,  evidence  held  Insufficient  to  warrant  a  flnd- 
Ing  that  siwh  conveyance  was  made  on  his  promise  to  reconvey  in  case 
tbe  recovered. 

[Ed.  Note^For  other  caae%  sm  Husband  and  Wife.  Cent  Dig.  §§  242- 
S4S;  Dec.  Die  1 

Suit  by  Julia  W.  A.  Siebrecht  against  Henry  A.  Siebrecht,  Jr.,  to 
compel  a  reconveyance  of  certain  premises.  Judgment  for  defendant. 

Henry  G.  K.  Heath,  of  New  York  City,  for  plaintiff. 
John  M.  Gardner,  of  New  York  City,  for  defendant. 

MILLS,  J.  Tills  is  an  action  in  equity  brought  by  plaintifi,  a  wife, 
to  compel  the  defendant,  her  husband,  to  reconvey  to  her  certain  prem- 
ises, land  and  house,  situated  on  North  avenue  in  the  city  of  New  Ro- 
chelle,  which  she,  in  January,  1908,  conveyed  to  him,  and  upon  which, 
at  that  time,  they,  with  their  children,  resided.  When  such  convey- 
ance was  made,  she  was  about  to  go  to  a  hospital  and  undergo  there 
a  serious  operation.  She  went  on  the  I2th  of  February  following, 
the  deed  having  been  acknowledged  on  the  31st  of  January,  was  op- 
erated upon,  recovered,  and  returned  to  their  home.  Subsequently, 
various  marital  differences  having  arisen  between  the  parties,  or  at 
least  having  become  acute,  she  demanded  that  the  husband  reconvey 
the  premises  to  her.   He  refused,  and  this  action  resulted. 

The  case  is  a  difficult  one  to  decide.  I  cannot  but  feel  a  strong  sym- 
pathy with  the  plaintiff  as  a  wife  and  mother  who  seems  to  have  re- 
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ceived  from  the  defendant,  her  husband,  at  least  inconsiderate  if  not 
harsh  treatment ;  but,  whatever  may  be  said  or  thought  of  what  a  jury 
might  do,  it  is  supposed  that  a  judge  may  be  able  to  decide  even  sudi 
A  case  uninfluenced  by  such  a  feeling. 

The  important  and  controlling  question  is  one  of  fact,  inz. :  Has 
it  been  established  that  the  defendant  obtained  from  the  plaintiff  the 
deed,  dated  January  24,  1908,  and  acknowledged  January  31st,  upon 
his  promise  that,  if  she  survived  the  operation,  he  would,  upon  her  re- 
turn from  the  hospital,  reconvey  the  property  to  her  ? 

It  is  contended  by  the  learned  counsel  for  the  plaintiff  that,  in  view 
of  the  confidential  relation  then  existing  between  the  parties  as  wife 
and  husband,  and  of  the  plaintiff's  sicx  conditio  and  her  probably 
consequent  at  least  partial  impairment  of  mental  and  physical  strength, 
the  burden  of  proof  should  be  held  to  rest  upon  the  defendant  to  estab- 
lish that  the  transaction  of  the  taking  of  the  deed  was  fairly  conducted 
upon  his  part  and  well  understood  by  the  plaintiff;  that  is,  that  she 
was  making  iin  absolute  and  final  conveyance  of  the  property.  I  think 
that  this  contention  is  well  made  and  shall  proceed  to  judge  the  evi- 
dence by  that  standard. 

It  is  not  claimed,  however,  that  the  plaintiff  did  not,  when  she  exe- 
cuted such  deed,  tmderstand  its  absolute  final  form.  Her  onl^  im- 
peachm|fit  of  the  good  faith  of  the  defendant  in  the  transaction  is 
her  claim  that  he  made  the  alleged  promise  to  reconvey  upon  the  stated 
condition;  and  that,  such  condition  having  subsequently  happened,  he 
has  refused  to  perform  his  promise. 

She  has  testified  clearly  and  positively  to  the  making  of  the  prom- 
ise ;  and  of  course,  if  it  were  made,  its  breach  is  apparent  and  indeed 
confessed.  Her  appearance  imder  examination,  even  upon  the  cross- 
examination,  was  that  of  a  truthful  witness.  I  can  find,  however,  in 
the  rest  of  the  evidence,  nothing  which  seems  to  me  to  serve  as  a 
direct  or  even  circumstantial  corroboration  of  her  statement  that  such 
promise  was  made,  save,  perhaps,  to  some  extent,  the  circumstances 
that  prior  to  that  time  the  record  title  to  those  premises,  and  earlier 
that  of  the  Rochelle  Park  property,  the  proceeds  of  which  in  sub- 
stance purchased  the  former  property,  had  been  in  her  individual  name, 
although  the  original  purchase  had  been  made  with  the  defendant's 
money ;  and  also  that  the  hazard  to  the  plaintiff  of  the  impending  op- 
eration was  ample  ground  for  the  defendant  to  seek  to  have  the 
formal  and  record  title  transferred  to  him  until  such  hazard  should 
be  past. 

In  these  modern  days,  however,  the  circumstance  that  a  husband 
engaged  in  business  permits  the  record  title  to  his  home  place  to  stand 
in  his  wife's  name  is  far  from  conclusive  upon  the  question  whether 
it  was  his,  or  rather  their,  real  intent  and  understanding  that  the 
property  should  be  really  hers,  or  merely  that  she  should,  for  the  time 
being,  hold  the  record  title  subject  at  all  times  to  convey  it  as  he  may 
direct.  The  court  may  take  notice  from  actual  judicial  experience 
that,  when  the  contest  is  between  the  husband  and  his  creditor,  wife 
and  husband  often  both  testify  that  the  real  intent  and  understanding 
was  that  the  property  should  be  the  wife's  absolutely  and  always. 
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This,  however,  is  the  less  usual  case  where  the  controversy  is  betwieen 
wife  and  husband. 
The  declarations  of  the  defendant,  testified  to  by  the  witness  Mrs. 

Alexander,  were  made  long  before  the  transacti<Mi  of  the  deed  of 
January,  1908,  and  merely  show  that  he  intended  the  North  avenue 
property  as  a  family  home;  the  same  to  be  held  in  the  wife's  name. 
This  does  not  go  so  far  as  to  indicate  that  it  was  not  his  intention  to 
take  the  title  in  his  own  name  under  changed  circumstances.  Defend- 
ant's repeated  declarations  to  his  sister-in-law,  Mrs.  Alice  May  Sie- 
brecht,  do  not  appear  to  be  s^ificant  upon  the  question  involved. 
All  were  made  prior  to  this  transaction  of  the  deed  of  January,  1908, 
At  one  time  that  witness  summarized  them  thus  (he  said) :  "That  ev- 
erything he  had  was  in  his  wife's  name,"  which  was  then  literally 
true  and  is  entirely  consistent  with  either  theory  of  the  case.  As 
moral  proof,  the  most  significant  cotemporaneous  declaration  proven 
is  that  contributed  by  the  testimony  of  defendant's  mother,  to  the 
effect  that  about  the  time  of  the  making  of  the  deed  in  January, 
plaintiff  said  to  her : 

"I  am  golDg  to  deed  the  booBe  back  to  Henry  (meaning  the  defendant). 
It  would  be  better  for  Henry  and  the  dilldren  If  anything  happened  to  me.** 

But  this  must  be  considered  as  a  declaration  by  the  plaintiff  put 
in  evidence  m  her  own  behalf.  It  is  most  significant,  moreover,  that 
the  plaintiff  did  not  then  tell  her  mother-in-law,  if  such  were  the  fact, 
that  Henry,  the  defendant,  had  promised  to  convey  the  property  back 
to  her  if  she  survived  the  operation.  It  is  strange  that,  in  telling  her 
motber-in*law  so  much  as  she  did,  she  omitted  to  tell  t^ie  rest,  which 
is  here  the  main  thing. 

Upon  the  other  side  of  the  case,  defendant  has  testified  positively 
and  clearly  that  no  such  promise  was  made  by  him ;  that  in  fact,  all 
along,  bade  to  within  a  few  days  after  the  deed  of  the  North  avenue 
property  was  originally  taken  to  his  wife,  there  had  been  in  the  safe 
at  home,  with  the  other  papers  to  which  he  and  she  had  access,  an 
unrecorded  deed  of  that  property  1^  her  back  to  him,  which  had 
been  drawn  and  executed  by  her  before  the  witness  Jenkins;  and 
that  the  occasion  for  the  making  of  the  deed  in  January,  1908,  was 
the  discovery  by  him  of  the  fact  that  such  deed  could  not  be  found, 
and  also  the  fact  of  the  approaching  operation. 

The  fact,  therefore,  that  the  operation  was  about  to  be  performed, 
was,  according  to  the  theory  and  contention  of  each  party,  the  imme- 
diate moving  cause  of  the  making  of  the  deed  in  January,  1908. 
Such  fact  by  itself,  being  consistent  with  either  theory,  cannot  be 
regarded  as  of  controlling  force. 

If  it  be  true  that  there  was  such  a  prior  deed  by  plaintiff  to  de- 
fendant, that  fact  must  be  regarded  as  very  important,  and  indeed,  I 
think,  as  controlling,  in  view  of  the  condition  of  the  other  evidence. 
Jenkins,  called  as  a  witness  for  the  defendant,  has  testified  distinctly 
and  positivd[y  that  within  a  few  weeks,  he  thinks  in  April,  after  the 
deed  inxa  Craft  to  plaintiff  in  January,  1906,  of  the  North  avenue 
property  was  made,  he  prepared  or  had  prepared  in  his  office  a  deed 
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by  plamtiff  to  defendant  of  the  same  property;  and  that  she  then 
forthwith  called  at  his  ofHce  and  signed  it  and  acknowledged  it  before 
him  as  a  notary  public  and  took  it  away  with  her,  as  she  said,  to  give 
to  her  husband.  All  this,  however,  is  distinctly  and  positively  denied 
by  the  plaintiff.  Except  for  an  evident  mistake  as  to  his  having  had 
tne  prior  Craft  deed  to  the  plaintiff  in  his  possession  in  April,  1906, 
which  other  evidence  shows  to  have  been  impossible,  but  whidi  amounts 
to  only  a  collateral  matter,  his  testimony  in  the  minutes  reads  excep- 
tionally well  and  appears  there  to  have  been  unshaken  by  cross- 
examination.  His  appearance  upon  the  stand  did  not,  at  the  time, 
impress  me  as  favorably.  As  far  as  the  evidence  goes,  however, 
he  seems  to  be  disinterested ;  and  as  to  the  main  fact,  tiiat  plaintiff, 
at  or  near  the  time  mentioned,  certainly  long  before  January,  1908, 
executed  a  deed  back  to  her  husband,  he  cannot  have  been  innocently 
mistaken ;  but,  if  she  did  not  do  so,  he  must  have  deliberately  testi- 
fied falsely.  It  is  unnecessary  for  me  to  decide  what  I  would  deter- 
mine as  to  this  fact,  if  his  testimony  stood  alone,  uncorroborated 
save  by  the  defendant.  It  is  corroborated  in  a  substantial  respect  by 
the  testimony  of  his  former  partner,  the  witness  Hines.  The  latter 
testified  positively  that  at  about  the  time  mentioned  by  Jenkins  he 
saw  the  plaintiff  in  their  offices,  and  that  her  business,  whatever  it 
may  have  been,  was  not  with  him.  Hines'  appearance  as  a  witness 
was  most  favorable,  and  he  impressed  me  as  being  entirely  sincere. 
The  plaintiff  testified  that  she  was  not,  at  or  near  that  time,  in  those 
offices,  and  indeed  that  she  was  never  there  except  on  January  31, 
1908,  when  she  executed  the  deed  at  that  time.  Hines  testified  posi- 
tively that  he  was  not  in  the  offices  upon  that  occasion.  He  seems, 
from  the  evidence,  and  also  frcon  his  appearance  on  the  stand,  to 
be  entirely  disinterested.  I  feel  myself,  therefore,  required  to  credit 
his  testimony  and  as  well  that  of  Jenldns  as  to  tiie  main  fact  testi- 
fied to  by  him. 

It  may  be  said  that  there  is  nothing  intrinsically  improbable  in  the 
situation,  which  would  be  established  by  Jenkins'  testimony,  as  cme 
can  well  understand  that  it  is  not  an  uncommon  thing  for  the  record 
title  of  tht;  home  to  be  in  the  wife's  name,  and  at  the  same  time  for 
the  husband  to  hoAd  an  unrecorded  deed  back  to  him  from  her. 

The  learned  counsel  for  the  plaintiff  certainly  has  not  been  wanting 
in  eitiier  zeal  or  industry,  and  it  seems  significant  that  there  is  no 
evidence  of  any  admission  by  the  defendant  to  any  one  that  he  had 
taken  the  deed  from  his  wife  under  any  such  promise. 

Upon  the  whole  evidence,  therefore,  I  conclude  that  I  cannot  fiiUd 
that  the  promise  to  reconvey,  alleged  by  the  plaintiff,  was  made  by  the 
defendant.  Therefore  I  must  decide  the  case  in  the  defendant's  favor, 
but  wiUiout  costs. 
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(Snpreme  Oomt,  Appelate  Divlaloii,  TlUid  Department   Jnite  27.  1932.) 

1.  OBarnveiTNO  Jumoa  (|  4*) — iNDuoxifo  Wmncsa  to  Abskitt  Himsew. 

Paul  Law  (Conaol.  Laws  1909,  c.  40)  {  2440,  mahtng  it  a  felony  to 
offer  or  promise  a  bribe  to  a  witness  for  Influencing  his  testimony,  or  to 
Indnoe  bim  to  give  false  testimony,  does  not  make  It  criminal  to  tndace 
ft  person  to  absent  himself,  and  thus  not  become  a  witness. 

[Ed.  Note.— For  other  casea,  see  Obstmctlng  Justice,  Gent  Dig.  |  13 ; 
Dec  Dig.  I  4.*] 

2.  OBSTancnno  JusncB  (|  4*)— DissUADnro  Wirmss  noH  AmnDino  Tkial. 

Penal  Law  (GonsoL  Laws  1909,  e.  40)  1  2441,  providing  that  a  parson 
who  willfully  preventB  or  dissuades  any  person  who  has  been  duly  sum- 
moned or  snbpoenaed  from  attending  court  as  a  witness  pursuant  to  the 
mimmons  or  snbpcena  Is  gollt?  of  a  misdemeanor,  applies  only  to  wit- 
nesses who  have  boea  snmmoiud,  and  not  to  Indndng  a  wltneaa  b^re  be- 
ing summoned  to  absent  himself  so  as  to  prevent  hi!  being  anmmoned. 

[Kd.  Mote^For  other  cuns,  sse  Obstructlns  Jnstlee,  Gent  Dig.  |  IS; 
Dee.  Dig.  |  4.*] 

flL  OnsniTcnTiio  Juvnos  (|  9*)— Immomo  Wzmas  to  Absbut  Husblp— 

FBIirOIPAL  AHn  AoOBBSIttT. 

Penal  Law  (ConaoL  Laws  1909,  c.  40)  |  878,  provides  that  a  perm 
who  Is  or  who  Is  about  to  be  a  witneas,  who  receives  or  agrees  to  receive 
ft  bribe  upon  any  agre^ent  or  understanding  that  he  will  absent  him- 
self, la  guilty  of  a  felony.  Section  2  declares  that  a  person  who  directly 
or  indirectly  counsels,  commands,  Induces,  or  procures  another  to  commit 
ft  crime  is  a  principal.  Held,  that  where  B  was  about  to  be  subpoauaed 
to  appear  as  a  witness  against  accused  for  a  violation  of  the  liquor  tax 
law,  whereupon  accused  by  paying  him  (25  procured  blm  to  go  beyond 
the  Jurisdiction,  so  that  he  could  not  be  aubpcenaed  and  testify,  accused 
was  liable  as  a  principal  under  section  2. 

[Ed.  Note:— -For  other  casea,  see  Obstmctlng  Jnsttc&  Gent  Dig.  i  18 ; 
Dec  Dig.  f  ».•] 

Smith,  P.  J.,  and  Houghton,  J.,  dissenting  In  part 
Appeal  from  Washington  County  Court 

David  Maynard  was  indicted  for  feloniously  inducing  another  to 
receive  a  bribe  and  absent  himself  from  a  hearing  before  a  grand 

J'ury,  and»  from  an  order  sustaining  a  demurrer  to  the  indictment,  the 
'eople  appeaL  Reversed,  and  demurrer  oiwruled. 
Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Erskine  C.  Rogers,  Dist.  Atty.,  of  Hudson  Falls,  for  the  People. 
John  Van  Valkenberg,  of  Hudson  Falls,  for  respondmt 

JOHN  M.  KELLOGG,  J.  The  indictment  charged  that  the  defend- 
ant wrongfully,  unlawfully,  and  feloniously  counseled,  commanded, 
induced,  and  procured  Henry  Paige  to  receive  a  bribe  and  absent  him- 
self from  a  hearing  before  the  grand  jury  of  the  county  of  Wash- 
ington; that  the  defendant  had  previously  been  arrested  for  violation 
of  the  Liquor  Tax  Law  (Consol.  Laws  1909,  c.  34) ;  that  the  saitf 
I^ge  was  used  as  a  witness  against  him  in  tiie  preliminary  examina- 
tion and  swore  to  the  illegal  sale  of  liquors  by  ttie  defendant;  that 
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the  defendant  was  held  to  await  the  action  of  the  next  grand  jury; 
that  said  Paige  was  about  to  be  subpoenaed  as  a  witness  to  appear 
before  the  grand  jury;  that  on  December  20,  1911,  the  defendant 
offered  him  $25  if  he  would  leave  the  state  and  go  to  Canada  and 
stay  there  until  after  the  January,  1912,  grand  jury  had  met  and 
been  dischai^ed ;  that  said  Paige  accepted  the  offer,  agreed  to  absent 
himself,  received  the  money  from  defendant,  and  did  absent  himself. 

The  district  attorney  claims  the  defendant  was  indictable  as  a  prin- 
cipal, under  sections  2  and  379  of  the  Penal  Law  (Cons(^.  Laws  1909, 
c.  40).    Section  2  provides  that: 

*'A  person  wbo  directly  or  Indirectly  counsels,  commands.  Induces  or  pro- 
cozes  anotha  to  commit  a  crime  la  a  principal." 

Section  379  provides  that: 

"A  person  wbo  Is  or  who  la  abont  to  be  a  witness  upon  a  trial,  hearing  or 
other  proceeding  before  any  conrt  •  •  •  who  receives  or  agrees  •  •  • 
to  receive  '&  bribe  upon  any  agreem^t  or  understanding  that  he  wUI  absent 
himself  from  the  trial,  hearing,  or  other  proceeding  is  guilty  of  a  felony." 

[1]  It  is  clear  that  Paige  was  guilty.  The  statute  does  not  in  terms 
apply  to  the  briber.  Section  2440  of  the  Penal  Law  makes  it  a  fel- 
ony  to  offer  or  promise  to  a  witness  a  bribe  for  influencing  the  testi- 
mony of  the  witness,  or  to  induce  the  witness  to  give  false  testimony. 
That  section  evidently  does  not  make  it  criminal  to  induce  a  person 
to  absent  himself  and  thus  not  become  a  witness. 

[2]  Section  2441  only  relates  to  a  witness  who  has  been  subpoenaed. 

[3]  In  this  case  the  witness  was  not,  in  fact,  subpoenaed,  but  was 
about  to  be  subpoenaed.  It  is  evident  that  the  defendant  is  not  pun- 
ishable, unless  section  2  applies  to  him. 

If  A  biibes  B  to  absent  himself  so  that  he  may  not  be  a  witness, 
B  is  liable  for  taking  a  bribe.  If  B  is  reluctant  to  take  the  bribe,  but 
is  advised  and  induced  by  C  to  take  it  from  A,  it  is  evident  that  C 
is  liable  under  section  2  for  advising  and  procuring  B.  to  commit  the 
crime.  People  v.  McKane,  143  N.  Y.  455,  38  N.  E.  950. 

It  is  difficult  to  see  how  A  is  less  liable  than  C,  for,  to  a  greater 
extent  than  C,  he  procured  B  to  commit  the  crime.  C  only  advised 
the  taking  of  the  money;  A  actually  furnished  it  and  made  the  cor- 
rupt bargain. 

I  think  the  purpose  of  section  2  was  to  provide  for  the  punishment 
of  a  person  who  procures  a  crime  to  be  committed,  but  who  does  not 
actually  participate  in  it  in  such  a  manner  as  to  otherwise  brii^  him 
within  the  Criminal  Law. 

The  judgment  should  therefore  be  reversed,  and  the  demurrer  over- 
ruled, and  the  defendant  required  to  plead. 

BETTS  and  LYON,  JJ.,  concur. 

HOUGHTON,  J.  (concurring).  I  think  the  indictment  was  suffi- 
cient, and  that  the  demurrer  should  not  have  been  sustained;  but  I 
do  not  think  it  is  or  can  be  foimded  upon  section  379  of  the  Penal 
Law.  The  indictment  nowhere  specifies  that  it  is  confined  to  a  viola- 
tkm  of  the  provisions  of  that  section,  and  the  facts  stated  seem  to 
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me  to  set  forth  flie  commission  of  a  crime  contrary  to  the  provisions 
of  section  2440  and  that  it  is  a  good  indictment  under  that  section. 

While  it  is  true  that  with  respect  to  a  large  class  of  crimes  one  who 
induces  or  procures  another  to  commit  such  crime  can  be  indicted  and 
punished  as  a  principal,  I  do  not  think  the  giver  of  a  bribe  can  be  in- 
dicted as  the  taker  of  a  bribe  because  he  induces  the  taker  to  accept 
such  bribe.  The  giving  and  the  taking  of  a  bribe  have  always  been 
separate  offenses,  and  the  Penal  Law  has  carefully  specified  the  two 
offenses  and  carefully  separated  the  giver  from  the  t^er  and  defined 
what  shall  constitute  guilt  of  the  one  and  guilt  of  the  other. 

Article  34  of  the  Penal  Law  is  confined  wholly  to  bribery  and  cor- 
ruption. It  is  declared  to  be  a  crime  for  a  person  to  give,  or  offer  or 
cause  to  be  given  or  offered,  a  bribe  or  any  money,  property,  or  value 
of  any  kind,  or  any  promise  or  agreement  therefor,  to  a  judicial  offi- 
cer, juror,  referee,  arbitrator,  appraiser,  or  assessor,  or  other  person 
.  authorized  by  law  to  hear  or  determine  any  question  or  controversy, 
or  to  a  public  officer,  with  intent  to  influence  his  action,  vote,  or  deci- 
sion thereon,  and  heavy  punishment  is  prescribed  therefor.  The  ju- 
dicial officer  who  accepts  such  bribe  is  not  only  subject  to  punishment, 
but  forfeits  his  office,  and  the  juror,  referee,  and  the  like  officials 
who  accept  such  bribe  are  likewise  declared  to  be  guilty  of  a  felony, 
wi^  heavy  punishment  attached  thereto  in  case  of  conviction.  Follow- 
ing these  various  provisions,  separately  specifying  the  crime  of  giving 
a  bribe  and  the  crime  of  taking  a  bribe,  is  section  379,  the  substance 
of  which,  so  far  as  material,  is  quoted  in  the  prevailing  opinion,  which 
relates  only  to  the  taking  of  a  bribe  by  a  witness  or  one  about  to  be 
a  witness.  The  compiler's  note,  without  comment,  refers  to  section 
2440,  which  is  found  under  article  218  of  the  Penal  Law  and  is  headed 
"Witness."  The  caption  of  section  2440  is  "Bribing  witness,"  and 
the  section  reads  as  follows : 

"A  veaon  who  gives  or  offers  or  promises  to  eXve,  to  any  witness  or  per- 
son about  to  be  called  as  a  witness,  any  bribe,  upon  any  understanding  or 
agreement  fbat  the  testimony  of  such  witness  sball  be  thereby  Influenced, 
or  who  attempts  by  any  other  means  frandolently  to  Induce  any  witness  to 
give  false  testtmony  or  to  withhold  true  testimony.  Is  goUty  <tf  a  ftf ony." 

The  compilers  make  no  comment  upon  this  section  except  to  refer 
back  to  section  379.  Section  2440  under  the  Penal  Code  was  num- 
bered 113,  and  section  379  was  numbered  80,  and  the  only  comment 
of  the  codifiers  under  either  section  was  a  reference  from  one  to  the 
other. 

Section  2440  is  not  as  clear  in  its  language  as  it  might  be,  but 
it  is  apparent  that  what  it  means  is  that  one  who  agrees  to  give  or 
does  give  to  a  witness  money  or  other  valuable  thing  on  the  under- 
standing that  his  testimony  shall  be  infiuenced  is  a  briber  and  is  guilty 
of  a  felony,  and  that  he  is  likewise  guilty  of  a  felony  if  he  attempts 
by  any  other  means  fraudulently  to  induce  the  witness  to  give  false 
testimony  or  to  withhold  true  testimony."  The  bribing  of  a  witness 
to  go  beyond  the  jurisdiction  so  that  he  could  not  be  a  witness  can 
very  well  be  said  to  be  the  influencing  of  the  testimony  of  such  wit- 
ness. The  language  of  the  section  is,  or  who  attempts  by  "any  other 
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means"  to  Induce  ft  witness  to  withhold  true  testimony.  It  is  a  fair 
interpretation  to  say  that,  if  the  withholding  is  done  by  means  of 
briboy,  the  offense  ctnnes  within  the  first  clause  of  the  section  as 
well  as  the  latter. 

By  the  allegations  of  the  indictment  tiie  defendant  not  only  agreed 
with  the  witness  that  his  testimony  should  be  influenced  because  he 
bribed  him  to  go  away  and  not  give  it  at  all,  but  by  means  of 
bribery  induced  him  to  withhold  true  testimony  which  he  knew  he 
•could  give  and  would  give  if  he  appeared  before  the  grand  jury. 

There  is  no  inconsistency  between  section  2440  and  2441  because 
the  latter  section  does  not  include  any  corruption  by  bribery  at  all. 
and  simply  makes  the  willful  preventing  or  dissuading  of  any  person, 
who  has  been  subpoenaed  from  attending  as  a  witness,  a  misdemeanor. 
'Hie  element  of  bribery  is  lacking  in  that  section,  as  it  is  in  sections 
373  and  376,  in  which  the  promise  of  a  juror  without  any  corrupt 
consideration,  to  give  a  verdict,  and  the  influencing  of  him  without 
bribery,  are  made  simple  misdemeanors,  as  is  the  deceiving  of  a  wit- ' 
ness  under  section  2442.  In  all  of  these  cases  the  crime  is  lessened 
and  made  a  misdemeanor  because  the  dement  of  corrupt  bribery  is 
lacking. 

If  it  was  not  the  intent  of  the  Legislature  by  the  provisions  of 
section  2440  to  make  it  a  crime  for  one  to  bribe  a  person  about  to 
be  called  as  a  witness  to  go  beyond  the  jurisdiction  of  the  court  and 
thus  to  withhold  his  testimony,  and  if  such  act  is  not  the  influencing 
of  testimony,  then  the  doing  of  such  a  thing  is  no  crime  at  all  and 
is  beyond  punishment.  If  the  giver  of  such  a  bribe  can  be  indicted 
as  principal  as  the  taker  because  he  induces  him  to  commit  the  crime, 
then  every  man  who  buys  intoxicating  liquors  contrary  to  the  pro- 
visions of  the  Liquor  Tax  Law  is  indictable  with  the  seller,  and 
every  man  who  for  recreation  or  pleasure  sits  in  a  game  of  cards 
played  for  money  is  indictable  as  a  principal  with  the  gamekeeper, 
because  in  the  one  case  there  would  have  been  no  sale  had  not  the 
buyer  induced  the  seller  to  sell,  and  in  the  other  case  there  would 
have  been  no  game  if  the  player  for  recreation  had  not  taken  a 
hand  with  the  gamekeeper.  It  has  been  long  recognized  that  one 
who  buys  liquor  contrary  to  the  Liquor  Tax  I^w  commits  no  crime 
and  is  not  an  accomplice,  and  the  recent  case  of  People  v.  Bright, 
203  N.  Y.  73,  96  N.  E.  362,  distinctly  holds  that  such  a  player  as 
.indicated  is  not  an  accomplice  and  is  not  equally  guilty  with  the 
gamekeeper  and  commits  no  crime  whatever. 

It  is  only  upon  the  ground  that  the  allegations  of  the  indictment 
are  sufficient  to  describe  the  commission  of  a  crime  under  section 
2440  of  the  Penal  Law  that  I  concur  in  a  reversal  of  the  judgment 
sustaining  the  demurrer  and  directing  that  it  be  overruled. 


SMITH,  P.  J.,  concurs. 
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PEOPIiB  ex  »L  DAViD  WIIXIAMS  CO.  T.  SOHMBE,  Stale  Comptroner. 
(Supreme  Goart,  Appellate  Divtelon,  OSilrd  Department  June  27,  ISHZ.) 

1.  TAZATioir  (I  376*)— PEAKCHira  Tax  oh  FoanaH  OoapoBATXOK*— Oapitu. 

ElM£>LOTXD  WiTHIR  THK  STATE. 

In  compntlng  tba  franchise  tax,  whlcli  by  Tax  Law  (Conaol.  Laws 
1909,  c.  60)  I  182,  is  to  be  computed  on  tbe  amount  of  the  capital  stock 
of  foreign  corporations  employed  In  tbla  state,  due  from  a  corporation 
which  does  no  business  In  the  state  of  Its  incorporation,  except  such  as  Is 
necessary  to  maintain  Its  Incorporation,  and  It  maintains  an  office  tn  tUs 
Mate  wtaeve  its  principal  ofBcers  perform  tbelr  aerrloes,  where  snbscrip- 
tlima  to  pNlodieals  published  by  it  are  received  and  paid  for,  and  the 
periodicals  themaelTea  published,  where  advertising  contracts,  constitut- 
ing its  principal  source  of  Income,  are  either  made  or  approved  and  paid 
for,  and  where  Its  only  I>ank  account  Is  kept,  no  receipts  from  the  bus!- 
Dees  betaig  transmitted  to  the  office  In  the  state  of  Its  Incorporation,  and 
which  makes  no  attempt  to  separate  Its  foreign  and  domestic  business, 
open  accounts  due  on  contracts  for  advertising  from  nonresidents  ob- 
tained by  agents  In  other  states  are  to  be  r^rded  aa  a  part  of  ita  cap- 
ital stock  employed  In  this  state. 

[Bd.  Not&— For  otber  easM*  aae  Tkzatbm,  Oant  Dig.  K  625,  62»^; 
Dec  Dig.  I  376.*] 

2.  Taxation  (|  376*)— rBANcmsB  T&z  oh  ToBsiair  OQ«khutzon»-<:apiuz. 

BhKPLOTKD  WiTBlH  THB  STATE. 

Where,  on  the  proceedings  before  the  State  Oomptroller  to  determine 
the  francUse  tax  on  a  torelgn  corporation,  the  corporation  did  not  def- 
initely prove  the  value  of  fnmlture  In  the  offices  of  agencies  In  other 
states,  and  in  Its  corporate  report  claimed  no  exemption  on  account  of 
■uch  investment,  the  Comptroll^  properly  refused  to  deduct  such  Invest- 
ment from  the  amount  of  capital  stock  employed  in  this  state. 

EBd.  Note^For  otber  cases^  sea  Taxatlrai,  Gent  Dig.  H  625,  62&-031; 
Dea  Die  I  876.*] 

Certiorari  by  the  People,  on  relation  of  the  David  Williams  Compa- 
ny, against  William  Sohmer,  as  Comptroller  of  the  State  of  New  York, 
to  review  his  proceedings  in  relation  to  the  revision  and  readjust- 
ment of  the  franchise  tax  imposed  on  the  relator  for  the  year  ending 
October  31,  1909.    Determination  of  the  Comptroller  confirmed 

Argued  before  SMITH.  P.  J.,  and  KEU.OGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Edward  H,  Fallows  (George  M.  Judd,  of  counsel),  for  relator. 
Thomas  Carmody,  At^.  Gen.,  and  Franklin  Kennedy,  Deputy  Atty. 
Gen.,  for  respondent. 

HOUGHTON,  J.  [1]  The  relator  is  a  foreign  corporation  or- 
ganized under  the  laws  of  the  state  of  Maine  and  has  its  official 
cffice  at  Augusta  in  that  state,  but  has  no  property  and  does  no 
business  there  exc^  such  as  is  necessary  to  maintain  its  incorpora- 
tion. Its  business  is  publishing,  and  it  published  the  periodicals 
known  as  "The  Iron  Age,"  "The  Metal  Worker,"  and  "The  Building 
Age,"  as  well  as  some  few  boc^s  on  technical  subjects.  The  main 
business  office  is  in  the  city  of  New  York.  Subscriptions  are  re- 
ceived and  paid  for,  and  its  periodicals  are  [>ublished  and  mailed  to 
iubscribers  there.   Advertising  ccmtracts  which  constitute  the  prin- 

■nreOMT  euM  im  mum  toplo  A  |  itdmbu  in  Dm.  *  An.  Dies-  UWT  to  daUb  *  B«p^  IndazM 
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cipal  source  of  income  are  received,  approved,  directed  to  be  exe- 
cuted and  paid  for  at  such  office,  and  the  books  which  it  publishes 
are  sold  therefrom.  Its  only  bank  a(xount  is  kept  tiiere.  Its  prin- 
cipal officers  and  business  managers  reside  and  perform  their  serv- 
ices in  that  city,  except  its  supervisor  of  agencies,  who  largely  travels 
outside  the  state.  In  Boston,  Philadelphia,  Chicago,  Pittsburgh,  and 
in  several  other  cities  throughout  the  country  it  maintains  agencies 
for  the  solidtii^  of  advertising,  all,  however,  under  the  direction 
and  supervision  of  the  New  York  office. 

The  relator  concedes  that  it  is  doing  business  within  tiie  state  of 
New  York  and  that  it  should  pay  a  franchise  tax  on  about  one- 
third  of  its  capital  as  being  employed  therein. 

The  Comptroller  determined  that  all  of  its  capital  was  being  em- 
ployed in  this  state  and  imposed  a  franchise  tax  upon  that  basis. 

In  round  numbers,  the  relator's  total  average  value  of  stock  in 
trade,  bills,  and  accounts  receivable  and  monthly  bank  balance  during 
the  year  in  question  was  $120,000.  The  one-third  which  the  relator 
concedes  represents  employment  of  capital  in  this  state  is  made  up 
of  stock  in  trade,  monthly  bank  balance,  subscriptions  to  the  periodi- 
cals, and  amounts  received  from  advertisers  residing  in  the  state  of 
New  York.  The  other  two-thirds  is  represented  by  open  book  ac- 
counts against  nonresident  advertisers  obtained  through  the  efforts 
of  the  agencies  maintained  by  the  relator  in  the  cities  of  other  states. 

Notwithstanding  the  fact  that  these  contracts  for  adivertising  are 
forwarded  by  the  agents  to  the  New  York  office  for  acceptance  and 
execution,  and  that  the  amounts  due  thereon  are  payable  at  such 
office,  the  relator  insists  that  these  open  book  accounts  cannot  be 
deemed  property  within  this  state,  or  to  represent  business  carried 
on  or  capital  employed  therein  within  the  meaning  of  section  182  of 
the  Tax  Law  for  the  purpose  of  computing  a  franchise  tax,  because 
their  situs  is  either  at  the  home  office  of  the  corporation  in  the 
state  of  Maine  or  in  the  various  states  where  the  debtors  reside  or 
where  its  soliciting  agencies  are  maintained. 

It  is  conceded  that  if  notes  or  other  negotiable  instruments  had 
been  taken  frcnn  the  foreign  advertisers  and  were  being  held*  at  the 
New  York  office  until  paid,  under  the  authority  of  People  ex  rel. 
Burke  v.  Wlells,  184  N.  Y.  275,  77  N.  E.  19,  12  L.  R.  A.  (N.  S.) 
905,  121  Am.  St.  Rep.  840,  a  different  rule  would  apply,  and  that 
the  situs  of  the  instruments  would  be  here,  and  that  they  would 
represent  capital  employed  in  business  carried  on  in  this  state. 

In  the  above  case  bills  receivable  represented  by  open  book  ac- 
counts as  well  as  notes  held  for  merchandise  sold  had  been  included 
in  an  assessment  gainst  a  foreign  corporation  doing  business  in 
the  city  of  New  York.  The  relator  had  failed  to  properly  present 
the  question,  and  the  court  declined  to  decide  whether  the  open  ac- 
counts so  differed  from  notes  as  to  render  them  not  subject  to  taxa- 
tion as  part  of  the  capital  employed  by  the  corporation  within  this 
state. 


This  court,  in  People  ex  rel.  North  American  Co.  v.  Miller,  90 
App.  Div.  560,  86  N,  Y.  Supp.  386,  affirmed  182  N.  Y.  521.  74  N.  E. 
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1124,  expressly  held  that  in  computii^  a  franchise  tax  it  was  proper 
to  include,  as  part  of  the  capital  employed  by  a  foreign  corporation 
doing  business  in  this  state,  the  average  amount  of  bills  and  ac- 
counts receivable  by  it  from  customers  in  other  states,  as  it  also  held 
in  People  ex  rel.  Union  Sulphur  Co.  v.  Glynn,  125  App.  Div.  328, 
109  N.  Y.  Supp.  868,  The  reported  decisions  of  these  cases  do  not 
state  that  the  accounts  were  due  from  nonresidents  of  the  state,  but 
the  records  on  appeal  disclose  that  such  open  accounts  were  due  from 
debtors  residing  outside  the  state.  In  the  case  of  the  North  Ameri- 
can Company  a  large  part  of  the  bills  receivable  consisted  of  an 
account  due  from  an  Ohio  corporation,  and  in  the  Union  Sulphur 
Company  Case  a  very  large  sum  was  represented  by  open  accounts 
due  for  sulphur  sold  from  the  company's  mines  in  Louisiana  to 
customers  in  the  various  states,  including  New  York.  In  each  case 
it  was  claimed  that  c^>en  accounts  due  from  nonresidents  did  not 
represent  the  employment  of  capital  in  this  state,  although  the  con- 
tracts were  made  here,  and  the  accounts  were  payable  here  in  the 
regular  course  of  business;  but  the  contrary  was  held  by  the  Comp- 
troller, and  his  determinatioii  was  affirmed  in  the  former  case,  and 
in  the  latter  in  that  r^rd,  although  his  determination  was  reversed 
on  another  ground. 

A  distinction  was  made  in  People  ex  rel.  Rees'  Sons  v.  Miller, 
90  Appj.  Div.  592,  86  N.  Y.  Supp.  193,  and  it  was  held  by  this  court 
that  bills  receivable  for  merchandise  manufactured  and  sold  out  of 
the  state  to  nonresidents  1^  a  domestic  corporation,  and  which  goods 
had  never  ccnne  within  the  state,  did  not  constitute  a  part  of  capital 
employed  within  this  state  or  form  a  basis  upon  which  to  estimate 
a  franchise  tax.  In  this  last  case  the  corporation  was  a  domestic  one 
which  had  gone  out  of  the  state  and  employed  its  capital,  and  in  the 
other  cases  foreign  corporations  had  come  into  this  state  to  do  busi- 
ness and  employ  its  capital.  If  there  be  any  conflict  between  the 
cases,  however,  the  latter  must  be  deemed  to  have  been  overruled  by 
the  ^rmance  by  the  Court  of  Appeals  in  the  North  American  Case, 
and  the  later  decision  of  this  court  in  tiie  Union  Sulphur  Case. 

The  provisions  of  section  7  of  the  Tax  Law  with  respect  to  the 
taxing  of  nonresidents  doing  business  in  this  state  upon  the  capital 
invested  in  such  business  are  quite  similar  to  those  contained  in  sec- 
tion 182  of  that  law  providing  for  the  payment  of  a  franchise  tax 
by  a  foreign  corporation  doing  business  here  upon  the  amount  of 
capital  employed  therein. 

In  People  ex  rel.  Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  524,  48 
N.  Y.  Supp.  553,  affirmed  155  N.  Y.  665,  49  N.  E.  1103,  on  the 
prevailing  opini(Hi  below,  the  only  (question  involved  was  whether 
book  accounts  due  a  foreign  corporation  doing  business  in  this  state, 
,  for  merchandise  sold  by  it  in  the  course  of  its  business  here,  were 
pn^rly  included  as  a  part  of  its  capital  invested  in  its  business  in 
this  state,  and  it  was  held  that  they  were.  This  doctrine  was  re- 
iterated and  approved  in  People  ex  rel.  Armstrong  Cork  Co.  v. 
Barker,  157  N.  Y.  159,  51  N.  E.  1043. 

These  decisions  themselves  do  not  show  that  the  Ixx^  accounts 
rq>re8ented  claims  against  nonresident  debtors,  but  the  records  on 


26 


UT  WmW  TOBE  SUFPLmUIIT 


(Snp.CL 


appeal  show  such  must  have  been  the  fact  In  the  Ydlow  Pine 
Company  Case,  on  the  hearing  before  the  Commissioners  of  Taxes 
and  Assessments,  the  counsel  tor  the  city  asked  what  was  owing  to 
the  axnpany  for  merchandise  sc^d  in  the  state  (meaning,  it  is  as- 
sumed, trough  its  place  of  business  in  the  city  of  New  York).  The 
counsel  for  the  company  objected  to  such  inquiry  on  the  ground 
that  open  and  current  accounts  could  not  be  regarded  as  personal 
property  or  capital  employed  in  this  state  becaube  the  situs  of  such 
int^igible  assets  were  at  the  home  office  of  the  corporation  in  the 
state  of  New  Jers^,  where  it  was  subject  to  taxation,  and  where 
alone  equities  could  be  adjusted.  This  objection  was  held  untenable. 
It  is  quite  inconceivable  that  a  corporation  doing  business  on  the 
scale  that  cme  is  shown  to  have  done  had  no  book  accounts  against 
parties  outside  the  state  of  New  York. 

The  same  situation  was  presented  in  the  Armstroi^;  Cork  Com- 
pany Case,  with  the  addition  that  all  the  collections  from  the  open 
accounts  after  deducting  the  expenses  of  the  New  York  office  were 
transmitted  to  the  home  office  of  the  corporation  in  Pennsylvania, 
where  a  large  part  of  its  regular  business  was  carried  on. 

The  character  of  the  business  which  renders  a  mmresidrat  or  for- 
eign corporation  doing  business  in  this  state  taxable  is  discussed  in 
People  ex  rel.  Farcy  &  Oppenheim  Co.  v.  Wells,  183  N.  Y.  264,  76 
N.  H.  24,  and  in  People  ex  rel.  International  Banking  CorporaticHi 
v.  Raymond,  117  App.  Div.  62,  102  N.  Y.  Supp.  85,  affirmed  188 
N.  Y.  551,  SO  N.  £.  1117;  but  neither  of  those  cases  involved  the 
precise  question  at  bar. 

The  learned  judge  writing  the  opinion  in  the  Yellow  Pine  Com- 
pany Case  omcedes  that  ordinarily  intangible  property,  choses  in 
action,  and  debts  are  regarded  by  a  fiction  of  law  as  having  their 
situs  at  the  place  of  residence  of  the  creditor,  but  points  out  that 
those  things  constituting  property  which  are  used  for  the  purposes  of 
trade  or  business  in  a  particular  locality,  for  all  purposes  of  that 
trade  or  business  have  a  situs  where  they  are  so  used,  and  concludes 
that,  where  goods  once  within  the  state  are  sold  on  credit,  the  credit 
so  given  is  not  transferred  to  the  domicile  of  the  fore^  corpora- 
tion, but  remains  within  the  state  representing  for  the  purposes  of 
taxation  the  property  which  had  been  sold. 

In  People  ex  rel.  Tower  Co.  v.  Wells,  98  App.  Div.  82,  90  N.  Y. 
Supp.  313,.affirmed  182  N.  Y.  553,  75  N.  E.  1132,  on  opinion  below, 
the  office  of  the  foreign  corporation  in  this  state  was  held  to  be  a 
mere  conduit  through  which  goods  passed  to  customers,  and  the 
money  received  therefor  was  remitted  to  the  hcmie  office  of  such 
corporation. 

In  the  present  case  all  the  moneys  collected  from  residents  of  other 
states  for  advertising  in  the  relator's  periodicals  were  collected  by 
and  remained  in  the  New  York  office  and  were  deposited  in  the  only 
bank  account  in  that  city  which  the  relator  possessed.  Such  moneys 
were  not  collected  for  transmission  to  the  office  of  the  corporaticm 
in  the  state  of  Maine,  for  that  office  was  a  mere  official  one  and 
did  no  business  and  handled  no  money.   Whenever  a  foreign  ad- 
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vertiser  paid  his  bill,  the  money  came  to  the  New  Yoric  office  and 
remained  there  until  again  used  in  business.  All  of  the  business  of 
the  relator  was  conducted  from  that  office  as  though  it  had  no  other. 
All  of  its  advertising  contracts  were  made  or  approved  here  and  ful- 
filled by  publishing  in  its  various  periodicals  published  and  mailed 
here,  and  alt  of  its  expenses  were  paid  here.  There  was  no  attempt 
to  separate  the  domestic  advertiser  frc»n  the  foreign  one,  or  to  con- 
duct the  local  business  in  any  different  way  from  that  in  which  it 
was  conducted  for  patrons  in  other  states.  The  business  was  con- 
ducted as  an  entirety,  managed,  controlled,  and  carried  on  from  the 
New  York  office,  and  in  our  opinion  the  fact  that  a  large  proportion 
of  the  claims  arising  through  such  business  were  against  nonresidents 
of  the  state  did  not  relieve  the  relator  from .  the  imposition  of  a 
franchise  tax  and  did  not  transfer  those  credits  from  the  state  of 
New  York  to  the  domicile  of  the  corporation  in  the  state  of  Maine. 

A  large  number  of  foreign  corporations  have  their  principal  place 
of  business  in  the  ci^  of  New  York,  and  the  que5ti<Hi  involved  must 
frequently  arise.  Althot^h  the  records  of  the  cases  show,  as  has 
been  pointed  out,  thi^  current  open  book  accounts  due  at  the  busi- 
ness offices  of  foreign  corporations  maintained  in  the  state  of  New 
York  have  been  taken  as  a  basis  for  ounputing  the  franchise  tax- 
of  such  <x>rporations,  perhaps  the  question  has  not  been  so  squarely 
presented  as  in  the  present  case.  The  question  is  an  important  one 
in  view  of  the  large  number  of  foreign  corporations  carrying  on 
business  in  this  state.  It  is  because  of  these  facts  that  we  have  set 
forth  our  views  at  such  length. 

[2]  It  appeared  upon  the  rehearing  that  there  was  a  small  amount 
of  office  furniture  in  some  of  tiie  advertising  soliciting  offices  throtigh- 
out  the  country;  but  the  relator  did  not  prove  the  value  of  such 
furniture  with  siifficient  definiteness  so  that  the  Comptroller  was  able 
to  fix  its  value.  Moreover,  in  its  report  the  relator  claimed  no  ex- 
emption on  account  of  such  investment  outside  the  state.  Under 
the  circumstances  the  Comptroller  was  justified  in  refusing  to  allow 
any  exemption  on  its  account 

It  follows  that  the  determinaticm  of  the  cc»nptr(riler  should 
confirmed^  with  $50  costs  and  disbursements.  AU  concur. 


(162  App.  DtT.  18L) 

UcmTIAT  BBOS.     OrFERMAK  et  aL 

(Supreme  Court,  App^te  Division,  Second  Departmott  July  2S,  1013.) 

L  Appkix  ahd  Bbbob  (|  1195*) — ^KbybboaIi— Dcrr  of  Lowkb  Cotrst— Ii&w 
or  Oasb. 

It  !■  tbe  da^  of  the  trial  oonrt  to  apply  to  tbe  faete  artabllshed  on  a 
•econd  trial,  u  &r  as  applicable,  tbe  nito  of  law  declared  bj  tbe  Ap- 
pellate Division  on  a  former  appeal ;  lucb  nde^  nntU  revened.  constltat- 
iDg  tbe  law  of  tbe  case. 

(Ed.  Nota— For  otber  cases,  see  Appeal  and  Brror,  Cent  Die.  11  4661- 
4666;  Dec.  Dig.  |  U95.*] 

•For  othv  ca*M  m  Mm  ttvl*  *  I  xnisn  in  Uw.  A  Am.  nigi.  ISOT  to  ilbt,  A  B«g'r  Inteiw 
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8.  BiBcaAinCB'  CiEns  (J  73*)— ^oht  to  Lwh— Consent  o»  Owmbb. 

Under  Lien  Law  (Consol.  Laws  1909,  c.  33)  S  3.  giving  a  Uen  to  a  ma- 
terialman who  fomlshes  labor  for  the  improvement  of  real  property  with 
the  consent  of  the  owner,  the  work  of  a  contractor  In  putting  up  an 
ornamental  plaster  celling  for  a  lessee  und»  a  lease  obUglng  him  to 
kalsomine  or  paint  the  walls  and  ceilings,  whlcb  were  tbm  of  fiat  plaster, 
in  the  absence  of  any  negotiations  preceding  the  lease  or  any  act  of  the 
owner  after  the  lease  whlcb  In  any  way  contemplated  that  the  existing 
celling  should  be  torn  down  and  replaced  an  ornamental  celling,  was 
not  done  with  the  consent  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  HedianlcS*  Uens,  Gent  Dig.  S|  ST.  88, 
90-102;  Dea  Dig.  |  78.*] 

8.  Mechanics'  Lzehs  ({  93*) — Bight  to  Taxs — ^Failtju  to  SnB8TAimALi.T 
Pebfobm. 

A  lessee,  wbo  by  the  leas^  oUlgated  himself  to  place  eterators  In  the 
building  'in  good  condition,"  oigaged  an  elerator  company  to  do  certain 
work  for  the  sum  of  $3,750,  and,  because  of  the  lessee's  failure  to  make 
payments  and  his  banknu)tcy  and  the  owner's  repossession  under  Judicial 
process,  the  work  was  stopped  at  a  time  when  work  valued  at  $1,200  to 
fl,600  remained  to  be  done.  The  elevator  company  thereafter  made  no 
demand  on  the  owners  for  access  to  the  building  In  order  to  complete  the 
work,  and  left  some  of  the  elevators  in  such  condition  that  they  could 
not  be  used.  Held,  that  there  was  no  substantial  performance  of  the 
contract,  so  as  to  establish  a  Uen  as  against  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Ldens,  Cent  Dig.  |  124; 
Dec.  Dig.  I  93.*] 

4.  CONTBACTB  (8  303*) — PBBFOBUANCT — BXOUSB  FOB  NONPEBFOBIURCK. 

As  against  a  lessee,  contracting  for  certain  elevator  work,  his  failure 
to  make  payments  and  his  bankruptcy  at  a  time  when  the  work  had  not 
been  substantially  performed  would  excuse  the  contractor  from  further 
performance. 

[Ed.  Note.— For  oth»  cases,  see  Contracts,  Cent  Dig.  U  1400-1413; 
Dec.  Dig.  t  303.*] 

5.  MXCHANXOS'  lilXNS  (|  93*)— BlOHT  TO  LiKH — SUBSTAHTXAL  PBBrOBlCARCl — 


A  lien  claimant,  seeking  to  enforce  his  claim  against  an  owner,  who 
had  consented  to  the  doing  of  the  work,  must  prove  that  the  work  liaa 
been  substantially  performed,  or  that  owner  talmsdf  has  prerented 
compliance  with  the  contract 

[Ed.  Note,— For  other  cases,  see  Mechanics*  lAaOf  OeaL  Dig.  |  124; 
Dec.  Dig.  I  93.*] 

6.  Mechanics'  Liens  (S  73*) — Iicpboveuents  bt  Lbssbb— Consent  of  Owheb. 

Where  a  lessee,  contrary  to  the  terms  of  the  lease,  took  down  a  plaster 
celling  In  the  leased  building,  thus  exposing  electric  wiring  constructed 
In  a  manner  not  then  permitted  by  the  Board  of  Fire  Underwriters  In 
new  work,  and  the  board  notified  the  owner  tliat  a  complete  rewiring 
was  required,  and  the  owner  referred  the  board  to  the  lessee  and  also 
called  upon  the  lea»e  to  comply  with  the  order  on  the  ground  that  sncb 
compliance  was  obligatory  under  the  covenante  of  the  lease,  such  work, 
to  the  eztoot  required  1^  the  order  of  the  board,  was  done  with  the 
consent  of  the  owners  imder  Lien  Law  (Consol.  Laws  1908,  c.  83)  |  8. 

[Ed.  Note.— For  other  cases,  eee  Mechanics*  Ltan,  Gent  Dig.  i|  87» 
88,  90-102;  Dec.  Dig.  1  78.*] 

7.  Mechanics*  Liens  (8  73*) — Right  to  Lien — Consent  of  Owneb. 

Where  a  lease  obligated  the  lessee  to  put  a  new  floor  on  the  first  floor 
and  basement  of  the  building  and  upon  a  balcony  to  be  constructed,  and 
to  extend  certain  floors  of  the  building  out  to  the  front  of  the  building 

•Por  othsr  otM      Hun«  topic  *  |  xukb>b  in  Dae.  *  Am.  Dlfi.  1M7  to  dat^  *  Rop'r  Xbdoa* 
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work  to  the  extent  bo  provided  by  the  lease  wu  done  with  the  conaent 
of  the  owners. 

[Ed.  Note. — For  other  cases,  see  Hechanles'  Liens,  Gent.  Dig.  ||  8T, 
88,  90-102 ;  Dec.  Dig.  I  78.*] 

8.  Mbchanics'  Lunb  (I  2S0*)— Aonon  tob  BirroBCEiaE!it>— Adhibszbilitt  or 
Etider<s. 

Where  a  lien  claimant  fomlabed  material  for  alterations  and  Improve- 
ments, part  ot  which  was  naed  for  ^ledflc  work  consoited  to  by  the 
owner,  the  eEdvaion  of  evidence  to  show  the  purposes  for  whi<di  the 
nuterlal  furnished  had  been  used  in  the  building  was  eraor. 

[Ed.  Not&~T)>r  other  cases,  see  Uecbanics'  Idens,  Gait  Dig.  ||  S67- 
668;  Dec.  Dig.  |  28a*] 

^  IfKHAKZCS*  LlEKB  (|  290*) — EVTOBCBICBIIT— FXHOINOB— iHCOHSianNGT. 

FindiDgs,  in  a  proceeding  to  enforce  a  mechanic's  Ura,  tliat  claimant 
lud  dtilvered  materials  of  a  certain  value  whldi  were  actually  used  In 
the  Improvemoit  and  alteration  of  the  boildlng,  and  that  they  were  fur- 
nished with  the  knowledge  and  consoit  of  the  owner  and  to  carry  out 
the  proTlslona  of  a  lease  of  the  premises,  were  inconsistent  with  a  Judg- 
ment dismissing  the  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Gent  Dig.  H  501- 
007;  Dec;  Dig.  |  290.*] 

Vk  Hechahicb'  Lrora  (S  78*)— Bight  to  Lien— Cokbitt  or  Ownsb^— Pbotx- 
BiONB  OF  Lease. 

A  lease  provided  that  the  lessee  should  erect  an  "appropriate  balcony 
extending  around  the  walls  on  the  first  floor  and  divided  Into  suitable 
rooms,"  the  intention  being  that  It  should  be  of  wood,  but  on  finding 
that  it  would  not  be  proper  to  use  a  wooden  balcony  because  of  reQuire- 
ments  of  the  Board  of  Fire  Underwriters  which  would  interfere  with  or 
defeat  its.  use,  the  contractor  for  the  lessee  constructed  a  steel  balcony 
and  Tfertomei.  items  of  extra  work  relating  to  its  construction,  and  also 
constructed  metallic  entrancra  to  elevators,  ffeld,  that  the  work  on  the 
metallic  elevator  entrances  was  not  done  with  the  consent  of  the  owner 
as  evidenced  by  the  lease,  but  that  work  on  the  balcony  and  the  extra 
work  properly  relating  to  It  was  done  with  the  owner's  consent 

[Ed.  Notfc—For  other  cases,  see  HedianiciB^  Liens,  Gent  Dig.  ff  8T,  88, 
90-102;  Dec.  Dig.  |  73.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  McNulty  Brothers  against  Carsten  Henry  Offerman  and 
others  to  enforce  mechanics'  liens  claimed  by  plaintiff  and  defendants 
George  V^'eiderman  Electric  Company,  American  Elevator  C<»npany, 
Cross,  Austin  &  Ireland  Lumber  Company,  and  Robert  R.  McMurray 
k  Brother.  From  a  judgment  of  Special  Term  dismissing  the  com- 
plaint and  the  claims  of  defendant  lienors,  plaintiff  and  defendants 
Geoi^e  Weiderman  Electric  Company,  American  Elevator  C<Mnpany, 
Cross,  Austin  &  Ireland  Lumber  Company,  and  Robert  R.  McMurray 
&  Bro.  appeal.  Judgment  affirmed  as  to  plaintiff  and  defendant-appel- 
lant the  American  Elevator  Company,  and  reversed  and  new  trial 
granted  as  to  defendants-appellants  Geoi^e  Weiderman  Electric  Com- 
pany.  Cross,  Austin  &  Ireland  Lumber  Cbmpany,  and  Robert  R.  Mc- 
Murray &  Bro. 


See,  also,  141  App.  Div.  730,  126  N.  Y.  Supp.  755 ;  142  App.  Div. 
946.  127  N.  Y.  Supp.  1131. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 
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WilHam  W.  Robison,  of  New  York  City,  for  appellant  McNulty 
Bros. 

Wl  E.  Benjamin,  of  New  York  City,  for  appellant  George  Weider- 
man  Electric  Co. 

Manice  &  Perry,  of  New  York  City,  for  appellant  American  Ele- 
vator Co. 

Robert  H.  Wilson,  of  Brooklyn,  for  appellants  Robert  T.  Mcllur- 
ray  &  Bro.  and  another. 

William  H.  Hamilton,  of  New  York  City  (Norman  C.  Conklin,  of 
New  York  City,  on  the  brief),  for  respondents. 

CARR,  J.  This  action  was  brought  by  materialmen  and  contrac- 
tors to  charge  certain  real  property  situated  in  the  borough  of  Brook- 
lyn with  mechanics'  liens  for  work  done  and  materials  furnished  in 
the  doing  of  such  work  upon  the  premises  in  question.  The  contracts 
for  the  furnishing  of  the  materi^s  and  the  doing  of  the  work  were 
not  made  with  die  owners  of  the  real  property,  but  with  the  lessee 
thereof,  and  it  was  sought  to  impose  the  bur<Sen  of  the  amounts  re- 
maining due  and  unpaid  for  such  work  and  material  upon  the  prop- 
erty in  question,  on  the  claim  that  the  owners  thereof  had  consented 
to  the  doing  of  the  work  and  the  furnishing  of  the  materials  within 
the  meaning  of  section  3  of  the  Lien  Law.  The  judgment  now  be- 
fore this  court  was  entered  upon  a  second  trial  of  the  action.  On 
the  first  trial  the  trial  court  dismissed  the  claims  of  the  .  lienors  and 
foundl  in  favor  of  the  defendant  owners,  on  the  ground  that  the 
lienors  had  failed  to  establish  that  the  work  was  done  or  the  materials 
furnished  on  the  consent  of  said  owners.  That  judgment  was  ren- 
dered at  the  close  of  the  proofs  by  the  respective  lienors,  and  without 
any  proofs  from  the  defendant  owners.  On  an  appeal  from  that  judg- 
ment to  his  court,  it  was  reversed,  and  a  new  trial  was  granted.  Mc- 
Nulty Brothers  v.  Offerman,  141  App.  Div.  730,  126  N.  Y.  Supp.  755. 

At  the  second  trial,  the  proofs  offered  by  the  lienors  and  by  the  own- 
ers of  the  property  were  taken  by  the  trial  court,  and  findings  of  fact 
and  conclusions  of  law  were  made  thereon,  and  a  judgment  entered  in 
favor  of  the  defendant  owners  dismissing  the  complaint  of  the  plaintifif 
and  the  claims  of  the  various  defendant  lienors,  as  set  forth  in  their 
respective  answers.  It  is  urged  on  this  appeal  that  the  learned  trial 
court,  on  the  second  trial  of  this  action,  disregarded  the  rule  of  law 
which  was  declared  by  this  court  on  the  former  appeal  to  be  applica- 
ble to  the  causes  of  action  involved  in  this  controversy.  It  is  asked, 
therefore,  that  the  judgment  entered  on  the  second  trial  be  reversed. 
It  is  apparent  from  a  reading  of  the  opinion  handed  down  by  the 
learned  trial  court  after  the  second  trial  of  this  action,  and  from  the 
findings  of  fact  made  by  the  trial  a>urt  in  support  of  its  judgment, 
that  it  did  not  apply  to  the  respective  controversies  involved  in  this 
action  the  rule  of  law  declared  by  this  court  on  the  former  appeal, 
in  many  substantial  particulars,  in  the  judgmoit  then  rendered  and 
now  appealed  from. 

[  1  ]  It  was  the  duty  of  the  learned  trial  court  to  apply  to  the  facts 
established  before  it  on  the  second  trial,  as  far  as  applicable,,  the  rule 
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of  law  declared  by  this  court  on  the  former  appeal,  for  such  rule,  un- 
til reversed  by  the  Court  of  Appeals,  constituted  the  law  of  the  case 
and  was  not  subject  to  review  by  the  trial  court  on  the  new  trial.  We 
think  this  error  was  unconscious  rather  than  deliberate.  An  exam- 
inaticm  of  the  testimony  shown  by  the  record,  and  of  the  findings 
of  fact  made  by  the  trial  court,  discloses,  howler,  that  this  mistake 
on  the  part  of  the  learned  trial  court  (Ud  not  pervade  entirely  the 
judgment  which  it  rendereA  It  becomes  necessary,  therefore,  to  ex- 
amine the  proofs  offered  in  relation  to  the  various  claims  of  Hen,  to 
ascertain  in  how  far  such  liens  were  established  at  the  trial  in  ac- 
cordance with  the  law  of  the  case  as  declared  on  the  former  appeal 
in  this  action. 

It  appears  that  the  owners  of  the  property  in  question  made  a  lease 
thereof  for  a  term  of  10  years  to  one  Leininger,  who  in  turn  assigned 
tiie  lease  to  a  corporation  known  as  the  Kingston  Realty  Company, 
which  was  but  himself  in  another  guise.  The  building  in  question 
had  been  built  for  use  and  actually  used  as  a  large  department  store. 
Leininger's  scheme  was  to  lease  the  premises  for  a  long  term  of  years, 
to  make  various  alterations  and  improvements  therein,  and  to  organ- 
ize a  corporation  to  conduct  in  the  building  the  business  of  a  depart- 
ment store.  Before  the  lease  was  made,  various  negotiations  took 
place  between  him  and  the  owners  of  the  building,  in  which  he  sug- 
gested a  very  large  number  of  alterations  and  improvements  which  he 
desired  to  have  made,  partly  at  his  own  expense  and  partly  at  the 
expense  of  the  owners.  These  negotiations  finally  culminated  in  a 
written  lease.  At  the  time  the  lease  was  made,  he  had  outlined  cer- 
tain specific  alterations  and  improvements  which  were  roughly  esti- 
mated at  a  cost  of  about  $60,000,  and  which,  according  to  the  un- 
contradicted testimony  in  the  case,  should  cost  not  less  Uian  $50,000. 
The  lease  as  entered  into  contained  a  clause  as  follows : 

"And  the  party  of  the  second  part  fnrtlier  covenants  and  agrees  that 
tta  the  aiun  of  fifteen  thousand  dollars  (91S,000)  to  be  paid  to  him  by  the 
parties  ot  the  first  part,  snhject,  however,  to  the  conditions  as  hereinafter 
provided,  bs  will  during  the  first  six  months  of  the  term  make  the  fol- 
lowing improvements  and  repairs  In  and  to  the  building  known  as  Nos. 
503  to  613  Fulton  street  and  Nos.  234  to  ^48  Duffleld  street,  same  to  bt- 
done  in  a  good  and  workmaulike  manner  In  all  respects,  under  the  8Ui>er- 
Tiaion  of  a  competent  architect,  to  be  approved  by  the  parties  of  the  first 
part,  Tlx.,  new  maple  wood  floorlug  on  the  first  floor  and  basement;  appro- 
priate balcony,  extending  around  tlie  walla  on  the  first,  floor,  and  divided 
Into  suitable  rooms;  a  connection  with  the  subway  station  from  the  base- 
ment, if  permit  for  the  same  can  be  obialned ;  brlngii^  the  second  and 
third  floors  out  even  with  the  Palton  street  front  of  the  building;  a  new 
doak  and  suit  room  with  retlrlog  room  for  ladles  on  the  second  floor;  all 
show  windows  changed  and  luiiiruved;  kaisomlning  or  painting  all  walls 
aod  ceilings;  painting  ail  woodwork  Inside  and  outside,  including  all  pil- 
lars; cleaning  entire  fruuts  of  buildiuK:  repairing  roof  and  placing  eleva- 
tors and  all  plumbing  Id  good  condition  throughout;  it  belug  understood 
ud  agreed  that  said  fifteen  thousand  dollars  ($10,000)  shall  be  paid  as 
t(dlowB,  and  on^  npon  the  following  conditions,  vis.:  (1)  That  the  party 
ef  the  second  part  has  theretofore  paid  aU  tnstallmeuts  of  rents  as  they  be- 
came due  hereundw,  and  faithfully  kept  and  performed  all  the  other 
terms  and  conditions  hereof  for  the  period  of  at  least  nine  months,  and  (2) 
that  there  be  produced  to  the  parties  of  the  first  part  a  certificate  of  the 
uchitect  sbbwlng  that  aU  said  Improvemeuta  and  repairs  ban  been  done 
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and  performed  In  a  good  and  workmanlilce  manner  and  witbtai  the  period 
above  Bpeclfled  and  that  all  tbe  cost  and  expense  thereof  has  been  actually 
paid  and  satisfied  by  the  party  of  the  second  part;  together  with  proof  by 
search  and  certificate  of  the  clerk  of  Kings  connty,  showing  that  no  Ueua 
for  any  work  or  materials  employed  in  connection  with  said  ImproTements 
and  repairs  have  been  filed  against  the  premises  or  any  part  thereof  and 
remain  unsatlsfled;  it  being  understood  that  the  parties  of  the  first  part 
may  (but  only  at  their  elctetlon,  however)  oat  of  said  fifteen  thousand  dollars 
<$15,000)  or  any  part  thereof,  and  on  account  of  the  same  pay  off  and 
dlsdiarge  any  Ilea  or  alleged  lien  that  may  be  so  filed.  All  ImpnTttn^ts 
and  repairs  to  the  bnUdlogs  shall  belong  to  the  parUei  of  the  first' part 
as  soon  as  made. 

"The  parties  of  the  first  part  covenant  and  agree  that  the  party  of  the 
second  part  on  paying  the  said  rent  as  herein  provided  and  performing  the 
covenants  as  aforesaid,  shall  and  may  peaceably  and  qnletly  have  and 
hold  the  said  demised  premises  for  the  term  aforesaid." 

After  the  lease  was  made,  Leininger  entered  into  possession  of  the 
premises,  and  thereupon  he  set  about  making  a  very  considerable  num- 
ber of  alterations  and  improvements  in  the  building  in  question  It 
was  held  by  this  court  on  the  former  appeal  that,  to  the  extent  of  the 
alterations  or  improvements  specified  in  the  foregoing  clause  of  the 
lease,  the  owners  were  to  be  deemed  to  have  consented  thereto  within, 
the  meaning  of  section  3  of  the  Lien  Law.  It  was  intimated  in  the 
opinion  of  tiiis  court  that  the  a>nsent  was  not  restricted  necessarily  to 
the  improvements  and  alterations  so  specified,  but  might  extend  to 
such  other  work  as  by  fair  intendment  should  be  embraced  within  any 
covenants  of  the  lease  by  which  the  lessee  was  placed  under  obliga- 
tion to  do  any  specific  work,  or  make  any  specific  improvement  which 
resulted  in  the  benefit  of  the  property  in  question. 

[2]  We  shall  take  up,  therefore,  for  consideration,  each  of  the  re- 
spective claims  of  lien  on  its  own  merits.  Hie  plaintiffs'  claim  rests 
upon  work  done  and  materials  furnished  in  the  construction  of  a  new 
ceiling  on  the  first  floor  of  the  building  in  question.  This  new  ceiling 
was  an  elaborate  ornamental  plaster  ceiling  with  panels.  At  the  time 
the  lease  was  made,  the  ceiling  on  the  first  floor  of  the  build^g  was 
of  flat  plaster.  So  far  as  the  specific  provisions  of  th^  lease  are  con- 
cerned, the  only  obligati(»i  placed  thereby  on  the  lessee  in  relation  to 
the  ceilings  in  Uie  building  was  to  kalsomine  or  paint  them.  There  was 
no  consent  given  by  the  lease  itself,  or  in  any  n^otiations  preceding 
the  lease,  or  by  any  act  of  the  defendant  owners  after  the  lease,  whi^ 
in  any  way  contemplated  that  the  existing;  ceiling  on  the  first  floor 
should  be  torn  down  and  supplanted  by  the  costly  and  elaborate  panel 
plaster  ceiling  which  was  furnished  by  the  plaintiffs.  The  lessee  did 
not  decide  finally  to  do  this  work  until  some  time  after  he  had  entered 
into  possession  of  the  premises.  We  think  that  the  iindii^  of  the 
trial  court  that  this  \vork  of  putting  up  a  plaster  omamenm  ceiling 
was  not  shown  to  have  been  done  with  the  consent  of  the  owners  to 
such  extent  as  to  render  them  liable  for  the  cost  thereof  under  sectitm 
3  of  the  Lien  Law  as  aforesaid. 

[3,4]  By  the  provisions  of  the  lease  as  above  quoted,  the  lessee 
was  obligated  to  place  the  elevators  in  said  buildiing  "in  good  condi- 
tion." And  to  this  extent,  according  to  the  law  of  this  case  as  ap- 
plied in  our  former  diecision,  the  owners  had  consented  to  the  doing 
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of  such  work.  The  lessee  entered  into  a  contract  with  the  defendant 
lienor,  the  American  Elevator  Company,  to  do  certain  work  upon  the 
elevators  of  the  building.  This  work  was  to  be  done  for  the  sum  of 
$3,745.57.  The  work  was  not  completed,  the  lessee  failing  to  make 
proper  payments  according  to  the  terms  of  the  contract,  and  before  the 
completion  of  the  work  he  went  into  bankruptcy.  The  sheriff  took 
possession  of  the  premises  occupied  by  the  lessee  under  judicial  i>ro- 
cess  and  closed  the  premises,  llie  American  Elevator  Company  failed 
thereafter  to  make  any  demand  upon  the  owner  of  the  premises  for  ac- 
cess to  the  building  in  order  to  complete  the  work  in  question.  At 
the  time  it  stopped  work,  the  amount  of  work  remaining  to  be  done 
was  of  the  value  of  from  $1,200  to  $1,600.  There  was  therefore  no 
substantial  performance  of  this  contract,  although  as  against  the  lessee 
his  failure  to  comply  with  the  terms  of  the  contract  would  have  ex- 
cused further  performance  upon  the  part  of  this  defendant  lienor. 

[i]  Yet  wheiv  the  contractor  or  lienor  seeks  to  enforce  his  claim 
against  the  real  property  in  question,  on  the  ground  that  the  owner 
thereof,  who  was  not  privy  to  any  contract  with  him,  had  consented 
to  the  doing  of  the  work,  it  is  necessary  that  such  contractor  or  lienor 
should  prove  that  the  work  in  question  had  been  substantially  per- 
formed, or  that  the  owner  himself  had  prevented  compliance  with  the 
contract.  N.  Y.  Elevator  Supply  Co.  v.  Bremer,  74  App.  Div.  400, 
77  N.  Y.  Supp.  509,  affirmed  175  N,  Y.  520,  67  N.  E.  1086. 

The  learned  trial  court  found,  and  properly  enough,  upon  the  only 
evidence  submitted  to  it,  that  the  contract  of  this  (fcfendant  lienor  had 
not  been  performed  substantially,  and  tliat  it  had  made  no  offer  to 
the  owners  to  complete  the  contract,  nor  had  it  made  any  demand 
upc»i  the  owners  for  access  to  the  building  for  that  purpose.  At  the 
time  this  defendant  lienor  stopped  its  work,  it  had  progressedl  so  far 
thereon  in  the  work  of  overhauling  the  elevators  of  the  building  that 
many  of  the  elevators  were  dismantled  and  put  out  of  use,  most  of 
them  being  tied  to  the  ceiling  on  the  top  floor  and  in  no  usable  con- 
dition for  the  owners  of  the  buildii^  when  they  resumed  possession 
tiiereof,  after  an  order  in  summary  proceedings  diispossessing  the  les- 
sees therefrom  for  failure  to  pay  rent  overdue.  While  the  learned  trial 
court  found  that  this  work  on  the  elevators  was  done  without  the 
consent  of  the  owners  of  the  building,  yet  the  other  findings  made  on 
the  evidence,  and  justifiably  made,  were  such  as  to  prevent  the  en* 
fwcement  of  any  daim  of  lien  on  the  premises  in  question  as  against 
the  owners  in  favor  of  this  defendant  lienor. 

[S]  The  defendant  lienor,  Weiderman  Electric  Company,  did  cer- 
tain work  in  the  way  of  installing  new  electric  connections  in  the 
building,  making  new  outlets  on  the  various  floors  of  the  structure, 
and  increasing  the  supply  of  electric  light  appliances  throughout  the 
building.  This  claim  for  a  lien  against  the  premises  in  question  is 
based  upon  the  contention  that  the  work  done  by  it  was  required  to 
be  done  by  an  order  of  the  New  York  Board  of  Fire  Underwriters, 
and  that  by  die  covenants  of  the  lease  it  was  obligatory  upon  the 
tenant  to  comply  with  all  orders  of  the  New  York  Board  of  Fire  Un- 
derwriters in  regard  to  appliances  used  on  the  premises,  and  tha^  by 
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imposing  such  a  covenant  upon  the  lessee  the  owners  had  a>nsented 
to  the  doing  of  the  work  in  question.  It  was  said  in  the  opinion  of 
this  court  on  the  former  aj^al  that  to  any  work  done  under  such 
circumstances  the  owners  must  be  deemed  to  have  consented,  within 
the  meaning  of  the  section  of  the  Lien  Law  as  aforesaid.  The  learned 
trial  court  found  that  the  owners  had  not  consented  to  this  work,  and 
to  this  extent  it  has  failed  to  apply  the  law  of  his  case  as  declared 
by  his  court  on  the  former  appeal.  It  is  urged,  however,  that  the 
work  done  by  the  defendant  lienor  Weiderman  Electric  Company 
was  the  result  of  the  tearing  down  of  the  ceiling  on  the  first  floor, 
and  was  caused  not  so  much  the  order  of  the  New  Yor£  Board  of 
Fire  Underwriters,  as  it  was  by  a  condition  brought  about  by  the  les- 
sees which  resulted  in  the  intervention  of  the  Board  of  Fire  Under- 
writers. It  appears  from  the  proofs  taken  as  to  this  claim  that  the 
electrical  wiring  of  the  building  in  question  had  been  installed  there- 
in about  18  years  ago,  and  that  the  system  of  installation  was  not 
such  as  was  now  permitted  by  the  Board  of  Fire*  Underwriters  in 
new  work.  There  was  proof  given  that  parts  of  the  system  had  de- 
teriorated in  many  important  particulars. 

No  doubt  the  action  of  the  Board  of  Fire  Underwriters  on  this 
particular  occasion  was  inspired  by  facts  which  came  to  their  atten- 
tion after  the  ceiling  of  the  first  floor  was  taken  down  by  the  lessee. 
At  the  same  time,  however,  we  have  the  circumstance  that  the  said 
board  thereupon  gave  notice  to  these  owners  of  the  building,  by  which 
the  owners  were  required  to  make  a  complete  reinstallation  of  new 
feed  wires  and  of  branch  circuits  in  all  parts  of  the  building,  except 
the  fourth  and  fifth  floors.  This  notice  was  in  writing,  and  when  it 
was  received  the  owners  they  turned  it  over  to  tiheir  attorneys, 
who  in  turn  notified  the  Board  of  Fire  Underwriters  that  the  mat- 
ter had  been  referred  to  the  lessee.  These  attorneys  communicated 
with  the  lessee  in  writing,  calling  upon  him  to  comply  with  the  direc- 
tions of  the  Board  of  Fire  Underwriters,  on  the  ground  that  such 
compliance  was  obligatory  upon  the  lessees  under  the  covenants  of  the 
lease.  To  the  extent  of  making  the  new  installation  of  feed  wires 
and  branch  circuits  in  the  floors  of  the  building  specified,  such  work 
must  be  deemed  to  have  been  within  the  consent  of  the  owners  accord- 
ing to  the  former  opinion  of  this  court.  This  work  was  required,  not 
alone  for  the  benefit  of  the  lessee,  but  for  the  benefit  of  the  owners 
as  well.  A  failure  to  comply  with  his  direction  of  the  underwriters 
would  result  in  a  probable  withdrawal  of  the  insurance  on  the  build- 
ii^,  or  at  least  in  an  increase  of  the  insurance  rates,  as  is  a>mmonly 
known.  However,  the  contract  with  the  Weiderman  Electric  Com- 
pany seems  to  have  embraced  more  work  than  the  new  installations 
required  by  the  Board  of  Fire  Underwriters,  and  to  have  covered 
many  items  required  by  the  lessee  for  his  own  purposes,  and  as  to 
which  there  was  no  consent  given  by  the  owners  under  the  terms  of 
the  lease,  and  as  to  such  items  there  is  no  right  of  lien  against  the 
premises  in  behalf  of  the  contractors.  What  part  of  the  claim  is 
chargeable  s^inst  the  real  property  may  be  determined  on  a  new  trial. 

[7]  It  appears  by  the  provisions  oi  the  lease  above  quoted  that 


Sup.Ct) 


M'HDLIT  BB08.  r.  OVTBRMAN 


85 


the  lessee  had  become  obligated  to  put  a  new  maple  wood  floor  on  the 

first  floor  and  basement  of  the  building  and  upon  a  balcony,  which 
was  provided  to  be  constructed  in  the  first  floor  of  the  building.  It 
was  likewise  provided  therein  that  certain  of  the  floors  of  the  building 
which  did  not  extend  out  to  the  front  of  the  building  should  be  car- 
ried to  the  front  thereof.  To  the  extent  of  doing  this  work,  thus 
provided  for  in  the  lease,  the  owners  must  be  deemed  to  have  given 
their  consent. 

[8]  The  defendant  lienor  the  Cross,  Austin  &  Ireland  Lumber  Com- 
pany furnished  a  considerable  amount  of  lumber  for  use  in  making 
alterations  and  improvements  in  the  building.  Their  claim  of  lien 
was  disallowed.  On  the  trial  of  the  action,  this  lienor  sought  to  show, 
the  purpose  for  which  the  material  it  had  furnished  had  been  used 
in  the  building.  Acting  upon  some  momentary  theory,  the  learned 
trial  court  refused  to  allow  this  lienor  to  make  such  proof.  It  was 
clearly  entitled  to  show  that  the  materials  for  which  they  made  a 
claim  of  Hen  were  either  in  whole  or  in  part  used  for  the  specific 
work  for  which  the  owners  had  given  consent  under  the  terms  of  the 
lease.  The  exclusion  of  this  evidence  when  offered  on  the  part  of 
the  lienor  was  error.  The  learned  trial  court  found  that  some  of 
this  material  was  used  for  shelving  and  counters  for  the  tenant.  Just 
to  what  extent  this  use  went  does  not  not  appear  in  evidence.  It 
seems  clear,  however,  that  some  part  of  this  material  was  used  for 
the  purpose  of  making  floors  under  the  provisions  of  the  lease  on  the 
first  floor  and  basement  and  balcony  of  the  building,  and  the  lienor 
should  have  been  allowed  to  establish,  if  it  could,  the  extent  to  which 
this  use  went 

[I]  The  learned  trial  court,  however,  found  by  the  seventy-second, 
Mventy-third,  seventy-fourth,  and  seventy-fifth  of  the  findings  pro- 
posed by  the  defendant  lienors  that  the  Cross,  Austin  &  Ireland  Lum- 
ber Company  had  delivered  materials  at  the  building  of  the  reasona- 
ble value  of  15,871.95 ;  that  said  materials  were  actually  used  in  and 
upon  the  building  in  the  improvement  and  alteration  thereof;  that 
they  were  furnished  with  the  knowledge  and  consent  of  the  owners 
of  said  premises;  and  that  they  were  furnished  and  used  for  the 
purpose  of  earring  out  the  provisions  of  the  lease  aforesaid  between 
the  tenant  Leinmger  and  the  owners  of  said  premises.  Perhaps  these 
findings  thus  referred  to  were  inadvertently  made.  They  certainly 
were  inconsistmt  with  the  findings  made  on  the  same  subject-matter 
in  the  formal  decision  of  the  court.  We  do  not  feel  justified  in  dis- 
regarding these  specified  findings  as  merely  inadvertent,  though  we 
may  suspect  they  were.  As  they  stand,  they  are  certainly  inconsistent 
with  the  judgment  of  the  trial  court,  and  the  appellant  is  entitled,  ac- 
cording to  long  established  rules  of  law,  to  urge  such  inconsistencies 
for  the  purpose  of  reversing  this  judgment  as  against  it.  City  of  Buf- 
falo v.  D..  L.  &  W.  R  R.  Co..  190  N.  Y.  84.  S  N.  E.  513,  16  L.  H. 
A.  (N.  S.)  506;  Nickell  v.  Tracy,  184  N.  Y.  386,  77  N.  E.  391. 

While  it  is  apparent  that  some  of  the  Itmiber  furnished  by  this 
lienor  was  used  in  the  building  in  question  for  the  purpose  to  which 
the  defendant  owners  bad  given  formal  consent  by  the  provisions  of 
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tiie  lease,  yet  just  to  what  extent  this  use  went  it  is  impossible  to  de- 
termine from  an  examination  of  the  present  record.  The  consent  of 
the  owners  in  regard  to  the  use  of  the  lumber  certainly  did  not  extend 
to  any  use  thereof  for  any  other  purpose  than  that  embraced  properly 
within  the  consent  as  evidenced  by  the  covenants  of  the  lease,  and  cer- 
tainly did  not  go  to  any  use  of  any  part  thereof  for  shelving  and 
counters  as  trade  fixtures  of  the  tenant. 

(10]  We  are  now  brought  to  a  consideration  of  the  lien  claimed 
by  the  defendant  lienors  McMurray  &  Bro".  This  lien  is  made  up 
of  three  subdivisions.  One  part  thereof  is  for  the  construction  of 
a  steel  balcony  along  the  walls  of  the  first  floor  of  the  building,  an- 
other part  arises  from  the  placing  of  ornamental  metallic  entrances  to 
the  various  elevators  of  the  building,  and  the  third,  and  very  much 
smaller  part,  consists  of  an  item  for  extra  work  in  connection  with 
the  erection  of  the  balcony  and  the  extending  of  certain  floors  to 
the  front  of  the  building.  So  far  as  the  part  of  the  claim  which  re^ 
lates  to  the  ornamental  metallic  entrances  to  the  elevators  is  con- 
cerned, we  agree  with  the  learned  trial  court  that  such  work  was  not 
within  the  consent  of  the  owners  as  evidenced  by  the  lease,  and  that 
it  is  not  the  subject  of  a  lien  against  the  real  property  in  question. 
As  to  the  balcony,  however,  we  think  the  work  done  was  within  the 
consent  of  the  owners.  The  lease  called  for  the  erection  of  "an  ap- 
propriate balcony"  divided  into  rooms.  According  to  the  proofs  at 
the  trial,  it  was  intended  when  the  lease  was  made  that  the  balcony 
should  be  of  wood;  but  it  was  found  that  under  the  rules  of  the 
Building  Department  of  the  City  of  New  York  it  would  not  be  proper 
to  use  a  wooden  balcony  because  of  certain  requirements  of  said  de- 
partment which  would  interfere  very  materially  with  the  intended  use 
thereof,  and  defeat  largely  the  practical  purposes  of  the  erection  of 
the  balcony.  The  language  in  the  lease  referring  to  the  balcony  is 
not  very  definite ;  but  it  is  broad  enough  to  cover  such  a  balcony  and 
method  of  construction  thereof  as  would  be  "appropriate"  to  the  build- 
ing itself  and  to  the  requirements  of  the  various  departments  of  the 
city  of  New  York  which  had  control  over  the  erection  and  use  there- 
of. Therefore,  as  we  have  stated,  we  think  the  contract  made  for 
the  erection  of  the  balcony  in  question  was  within  the  consent  of  the 
owners  evidenced  by  the  lease.  As  to  the  item  of  extra  work,  if  this 
work  was  done  properly  to  carry  out-  the  provisions  of  the  contract 
as  to  the  erection  of  the  balcony  and  the  extension  of  certain  floors 
to  the  front  of  the  building  on  Fulton  street,  this  item  was  likewise 
within  the  consent  of  the  owners  as  evidenced  by  the  lease. 

The  views  here  expressed  require  that  the  judgment  of  the  trial 
court  be  affirmed,  with  costs  as  to  the  plaintiff-appellant,  and  the  de- 
fendant-appellant the  American  Elevator  Company ;  and  reversed  as 
to  the  defendants-appellants  Weiderman  Electric  Company,  Cross, 
Austin  &  Ireland  Lumber  Company,  and  McMurray  &  Bro. ;  and  that 
a  new  trial  be  granted  as  to  said  last-mentioned  appellants,  costs  to 
abide  the  final  award  of  costs. 


THOMAS,  WOODWARD,  and  RICH,  JJ.,  concur.  JENKS,  P. 
not  voting. 
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(Snpreme  Court.  App^ate  Dirisloo,  IMxA  D^rtmoit.   June  27.  1912.) 
L  Uasteb  and  Skbvant  (|  829*) — Action  fob  Injust  to  Thibd  Pkbson — 

GOUFLAINT. 

Tbe  complaint.  In  an  action  against  B..  a  corporation,  and  O.,  al- 
leging that  O.,  driving  on  a  public  street  an  automobile,  the  property 
of  B.,  ran  Into  plaintiff,  and  that  defeaidant,  its  serrants  or  agents, 
80  ne^^llgently  drove  the  automobile  that  plaintiff  was  struck  thereby, 
in  tbe  absence  of  any  requirement  to  make  more  deflnlte.  Is  aufflciout 
to  admit  evidence  tbat  O.  vaa  the  negligent  servant  and  was  at  the 
time  of  the  accident  a^aged  In  tbe  business  of  B. 

[Ed.  Note.— For  other  cases,  aee  Master  and  Servant,  Cent  Dig.  H 
1268,  1269;  Dec  Dig.  {  829.*] 

2.  Apfkai.  and  Ebbob  (i  864*) — Rbvibw — SOGP& 

Appeal  from  the  Judgment  alone,  In  an  action  of  tmrt  tried  by  a 
fary,  brings  np  for  review  by  the  Aw^late  Division  only  questions 
of  law  ari^g  on  exceptions  taken  during  the  trial ;  questions  of  fact, 
and  so  whether  the  verdict  waa  against  the  weight  of  evidence,  being 
raised  only  by  a  motion  for  new  trial,  and,  if  it  is  denied,  an  appeal 
from  tbe  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error.  Cent  Dig.  H 

1765-  1767,  S4IS6-S461 ;  Dec.  Dig.  i  864.»1 

8.  Masieb  and  Skbvant  (|  832*) — Injitbt  to  Thibd  Fkbbon— Act  of  Bkbt- 

AKT  IN  BnSINKSS  OF  MaSTEB — EVIDENCE. 

Evidence,  In  an  action  for  being  run  Into  by  an  automobile  driven 
by  an  employe  of  its  owner,  held  snfflideut  to  go  to  the  Jury  on  the 
question  of  his  having  been  engaged  in  running  It  In  the  bnsinesB  of 
the  mast^  at  the  time  of  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
1274-1277;  Dec.  Dig.  |  832.*] 

1  JuDOHXNT  (I  239*) — ^Against  Copabtt — Inconsisisnct  in  Vbbdict. 

Inconsistency  of  the  verdict  in  an  action  against  master  and  serv- 
ant in  finding  against  the  master  and  for  the  servant  when  the  mas- 
ter could  be  liable  only  If  tbe  servant  was  negligent  does  not  render 
void  the  judgment  against  tbe  master. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {  417;  Dec. 
Dig.  S  239.*] 

ft.  Appeal  and  Ebbob  ({  864*) — Review — Scope. 

Tbe  Judgment  against  the  master  sued  with  its  servant  for  negli- 
gence of  tbe  servant  not  being  void  because  of  Inconsistency  of  the 
TCT^et  In  finding  against  tbe  master  and  for  tbe  eerrant,  cannot  be 
disturbed,  because  of  such  Inconsistracy,  on  appeal  from  it  alone;  but 
that  such  incoDBlstency  may  be  available  on  appeal,  appeal  must  be 
takoi  from  an  order  denying  the  master's  motion  to  set  aside  the  ver- 
dict therefor,  that  the  appelate  court  may  exercise  Its  discretion  and 
pass  on  the  propriety  of  the  order. 
[Ed.  Nota — ^For  otber  cases,  aee  Appeal  and  Brror,  Ooit  Dig.  ff 

1766- 1767,  8406-8161;  Dec.  Dig.  1  864.*] 

6,  Appeai.  and  Ebbob  (!  883*) — ^Banxw— Invited  Ebbob. 

Even  If  tbe  appellate  court  had  power  on  appeal  from  the  Judgment 
alone  to  set  it  aside  because  of  tbe  inconsistency  of  the  verdict  In 
finding  against  tbe  defradant  master,  and  no  cause  of  action  as  to 
tbe  d^endant  servant,  wben  the  master  could  be  liable  only  if  tbe 
servant  vras  negligent  it  ought  not  to;  the  charge  that  If  the  jury 
should  find  one  of  the  defendants  was  negl^nt,  and  tbe  other  not 
□exigent  verdict  might  be  against  one  and  not  against  the  other,  not 

*Faroa«MaMSMSMMtoplo*|NiiiiBnlBDM.  *AiiL  Die*.  1M7  to  tete^  *  Rap'r  InOnw 
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liavlnff  been  exeepteA  to  hj  Qift  master,  but  it  haTinff  added  "and  for 
the  other  It  will  be  of  no  cause  ot  action." 

[Bd.  Note.— For  other  casest  see  Appeal  and  Bnor,  Cent  Dlfr  |  8(01; 
Dec.  Dig.  i  88S.*] 

Edlogg,  3.,  dissenting. 
Appeal  from  Trial  Term,  Albany  County. 

Action  by  Alfred  Pangbum  against  Walter  N.  Groonsell  and  the 
Buick  Motor  Company.  From  tiie  portion  of  the  judgment  entered 
on  the  verdlict  in  favor  of  plaintiff,  defendant  company  appeals,  and 
from  the  portion  thereof  entered  on  the  verdict  for  defendant  Groun- 
seU,  and  from  the  order  denying  plaintiff's  motion  to  set  a»de  such 
verdict  and  for  a  new  trial  as  to  said  defendant,  plaintiff  a.ppeals.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  BETTS,  HOUGH- 
TON, and  LYON,  JJ. 

Andrew  J.  Nellis,  for  appellant  Buick  Motor  Co. 

William  L.  Visscher,  for  respondent  and  appellant  plaintiff. 

HOUGHTON,  J.   The  action  is  to  recover  damages  for  injuries 

sustained  in  being  run  over  in  one  of  the  public  streets  of  the  city 
of  Albany  by  a  racing  automobile  owned  by  the  defendant  Buick 
Motor  Company,  driven  by  the  defendant  Grounsell.  The  plaintiff 
joined  as  defendants  both  the  owner  and  the  driver.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  against  the  company  and 
against  the  plaintiff  in  favor  of  the  driver.  Although  the  defendant 
company  made  a  motion  on  the  minutes  of  the  trial  court  to  set  aside 
the  verdict  and  for  a  new  trial,,  which  motion  was  denied,  it  appeals 
from  the  judgment  alone.  The  plaintiff  made  a  similar  motion  with 
respect  to  the  verdict  in  favor  of  Grounsell,  the  driver,  which  motion 
was  denied,  and  he  appeals  both  from  the  judgment  and  the  order ; 
but  by  stipulation  on  the  argument  such  appeal  by  plaintiff  was  not 
argued,  but  was  reserved. 

[1]  At  a  proper  time  during  the  progress  of  the  trial  the  defend- 
ant company  objected  to  proof  of  the  fact  that  Grounsell  was  in  its 
employ  or  engaged  in  its  business  at  the  time  of  the  accident  on  the 
ground  that  there  were  no  such  allegations  in  the  complaint.  The 
court  ruled  that  the  allegations  were  sufficient  to  permit  such  testi- 
mony, and,  after  excepting  to  such  ruling,  it  was  admitted,  subject  to 
such  objection  and  exception,  that  Grounsell  was  the  agent  and  man- 
ager of  the  Buick  Motor  Company  in  the  city  of  Albany  at  the  time 
of  the  accident ;  but  no  such  admission  was  made  with  respect  to  the 
fact  that  he  was  engaged  in  the  business  of  the  company  when  the 
accidoit  occurred. 

We  think  the  ruling  of  the  learned  trial  court  as  to  the  sufficiency 
of  the  complaint  was  correct.  The  pleader  divided  his  complaint  into 
paragraphs.  The  first  paragraph  alleged  the  incorporation  of  the  mo- 
tor company  in  a  foreign  state  and  the  fact  that  it  was  doing  busi- 
ness in  this  state  and  had  an  office  for  the  transaction  of  business 
in  the  city  of  Albany.   The  second  alleged  that  the  defendant  Groun- 
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sell  was  a  resident  of  such  city,  and  the  third  set  forth  that,  while  the 
plaintiff  was  lawfully  engaged  in  the  transaction  of  his  business  on  one , 
of  the  public  streets  in  sudi  city: 

"The  dtfiendant  Walter  N.  OrounBell,  driving  a  radng  antomobUe.  ttie 
propwty  of  the  defendant  the  Bnlck  Motor  Company,  atmdE  tiie  plaintiff 
and  carried  htm  a  considerable  distance  npon  the  forward  part  of  lald  auto- 
mobile, and  then  It  dropped  the  plaintU^  and  said  machine  ran  om  tbe 
plaintiff  and  across  his  stomach." 

The  fourth  paragraph  was  as  follows:  ^ 

"That  the  defendant,  Its  servants  or  agents,  so  carelessly  and  n^llg^tly 
and  recklessly  drove  and  managed  said  automobile  that  by  reaacm  of  said 
earless,  negUgMit  and  re^leas  management  of  said  automoUIe  this  plain' 
tiff  was  etmck  and  ran  over  1^  aald  antiHnobll&'* 

The  fifth  par^raph  related  to  the  injuries  received ;  the  sixdi  the 
lack  of  negligence  on  the  part  of  the  plaintiff,  with  a  further  state- 
ment that  the  injuries  were  solely  caused  by  the  negligence  of  the 
defendants,  its  agents  or  servants.  The  seventh  paragraph  stated  as 
to  plaintiff's  health  prior  to  the  accident,  and  the  eighth  as  to  ex- 
penses which  he  had  incurred  by  reason  of  his  injuries.  The  answer, 
joined  in  hy  both  defendants,  specifically  denied  the  fourth,  fifth,  suid 
sixth  paragraphs  of  the  complaint,  and  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  tiie  seventh  and  eighth,  and  further 
set  forth  that  the  plaintiff  was  heedless  of  the  fact  that  the  automo- 
bile described  in  the  complaint  was  lawfully  approaching  at  a  reason- 
able rate  of  speed,  defendant  Grounsell  giving  warning  of  its  ap- 
proach, and  carelessly  and  heedlessly  stepped  in  front  of  the  same  m 
sudi  manner  as  made  it  impossible  for  Grounsell  to  see  him  or  avoid 
running  over  him. 

By  failure  to  deny  them  the  defendants  admitted  the  first  three  para- 
graphs of  the  complaint,  amongst  the  allegations  of  which  was  the  one 
that  Grounsell  was  driving  an  automobile  owned  by  the  defendant  cwn- 
pany  when  it  struck  the  plaintiff.  This  part  Cff  the  complaint,  which 
was  admitted,  did  not  allege  that  Grounsell  was  the  servant  or  agent 
of  the  company,  but  the  fourth  paragraph  did  allege  that  the  accident 
was  caused  by  the  n^ligence  and  recklessness  of  the  defendants  or 
its  servants  or  agents.  In  the  absence  of  any  requirement  to  make  the 
complaint  more  definite  and  certain,  it  was  not  necessary  for  the  plain- 
tiff to  plead  the  name  of  tiie  servant  or  agent  of  the  company,  who  was 
driving  the  automobile,  or  to  specifically  plead  that  while  so  doing  he 
was  engaged  in  the  business  of  his  master.  While  the  complaint  might 
have  been  more  artistic,  we  think  it  was  sufficient  to  permit  proof  of 
the  name  of  the  servant  and  of  whether  or  not  he  was  engaged  in 
the  business  of  the  master  at  the  time  of  the  happening  of  the  accident. 

The  defendant  company  has  purposely  refrained  from  appealing 
from  the  order  denying  defendant*^  motion  upwi  the  minutes  of  the 
court  to  set  aside  the  verdict  of  the  jury  and  for  a  new  trial. 

[2]  In  actions  of  tort  tried  by  a  jury,  an  appeal  from  the  judgment 
alone  brings  up  for  review  by  the  Appellate  Division  only  questions 
of  law  arising  upon  exceptions  taken  during  the  trial.  Collier  v.  Col* 
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Una,  172  N.  Y.  99,  64  N.  E.  787.  Questions  of  fact  in  such  a  case  are 
not  raised  by  any  exception  on  the  trial,  but  only  by  a  motion  for  a 
new  trial  and  an  appeal  from  the  order  if  the  motion  is  denied.  Alien 
V,  Corn  Exchange  Bank,  181  N.  Y.  278,  73  N.  E.  1026.  The  question 
whether  the  verdict  is  against  the  weight  of  evidence,  therefore,  is  not 
before  us  on  this  appeal  from  the  judgment  alone.  Ten  Eyck  v.  Wit- 
beck,  55  App.  Div.  165,  66  N.  Y.  Supp.  921. 

[3]  In  our  view  tihe  evidence  was  sufficient  to  authorize  the  jury 
to  pass  upon  the  question  as  to  whether  the  automobile  was  being 
driven  with  proper  care,  and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  whether  or  not  Grounsell  was  engaged  in  the 
business  of  the  defendant  company  at  the  time  of  the  happening  of 
the  accident.  The  only  doubt  at  all  is  with  respect  to  the  last  proposi- 
tion. Grounsell  was  the  manager  of  the  business  of  the  company  in 
the  city  of  Albany.  From  the  facts  proved  it  is  fair  to  assume  that 
that  business  related  to  aut(»nobiles.  Automobile  men  in  company  with 
Grounsell  had  been  in  conference,  and  they  boarded  the  machme  which 
was  in  his  charge  and  which  belonged  to  the  company,  and  started 
to  inspect  the  availability  of  a  track  for  racing  automobiles,  apparently 
with  a  view  to  a  race  or  some  sort  of  automobile  exhibition.  While 
the  defendants  called  Grounsell  as  a  witness,  after  having  admitted 
that  he  was  the  manager  and  agent  of  the  company,  they  were  care- 
ful not  to  ask  him  whether  he  was  engaged  in  the  business  of  the  de- 
fendant c(Mnpany  at  the  time  of  the  accident,  and  the  plaintiff  was 
equally  wary  of  so  doing.  The  plaintiff,  too,  was  entitled  to  such  in- 
ference as  might  Intimately  be  drawn  from  the  fact  that  Grounsell 
was  the  manager  of  Uie  defendant  company's  business  and  had  its  racing 
automobile  in  charge  and  undoubtedly  the  right  to  do  with  it  whatever 
he  might  think  would  inure  to  the  benefit  of  his  company.  All  these 
facts  and  circumstances  were,  we  think,  sufficient  to  permit  the  jury  to 
find  that  Grounsell  was  engaged  in  miming  the  automobile  in  the  busi- 
ness of  his  master  when  the  accident  occurred,  and  the  court  did  not 
err  therefore  in  refusing  to  grant  defendant's  motion  for  a  new  trial 

[4,  6]  The  most  serious  question,  and  the  one  which  has  given  us 
the  most  trouble,  is  the  inconsistency  of  the  verdict  of  the  jury  in  find- 
ing substantial  damages  against  the  defendant  company  and  a  verdict 
of  no  cause  of  action  in  favor  of  the  driver  through  whose  negligence 
the  accident  occurred  and  through  whom  alone  the  defendant  company 
could  be  made  to  respond  in  damages. 

The  plaintiff  could  have  sued  the  company  alone  or  Grotmsell  alone, 
or  broi^ht  action  against  both  of  them  as  he  did.  The  liability  of 
wrongdoers  to  the  person  injured  is  several  as  well  as  joint.  Kain  v. 
Smith,  80  Nl  Y.  458.  Where  several  are  joined  as  defendants,  al- 
though they  all  join  in  the  same  answer  and  set  up  the  same  defenses, 
it  is  the  privilege  of  each  defendant  to  have  his  case  passed  on  by  a 
jury,  and  he  is  entitled  to  have  charged  that  the  jury  may  find  in 
favor  of  one  or  more  of  the  defendants  even  if  they  do  not  find  in 
favor  of  all.  Kenyon  v.  Sherman,  40  N.  Y.  Super.  Ct  363.  Where 
two  defendants  are  guilty  of  conversion,  a  verdict  against  one  alone  is 
not  irregular,  Kaufman  t.  People's  Warehouse        10  Misc.  Rtp, 
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53,  30  N.  Y.  Supp.  813.  So  in  trespass,  although  both  be  guilty.  Lan- 
sing V.  Montgomery,  2  Johns.  382.  The  same  rule  applies  to  actions 
for  n^ligence.  Kirby  v.  D.  &  H.  C.  Co.,  90  Hun,  588,  35  N.  Y.  Supp. 
975 ;  Walsh  v.  N.  Y.  C.  &  H.  R.  R.  Co..  204  N.  Y.  58,  97  N.  E.  408. 
Where  the  jury  by  their  verdict  attempt  to  sever  the  damages  and  find 
a  small  amount  against  one  defendant  and  a  larger  amount  against 
the  other,  the  plaintiff  is  entitled  to  enter  judgment  against  all  for  the 
larger  amount  and  disregard  the  severance.  Beal  v.  Finch,  11  N.  Y. 
128 ;  Post  V.  Stockwell,  34  Hun,  373.  Or  on  the  rendering  of  such  a 
verdict  of  severance  the  plaintiff  can  submit  to  a  nonsuit  as  to  all  of 
the  defendants  except  the  one  against  whom  the  larger  amount  has 
been  assessed.  O'Shea  v.  Kirker,  8  Abb.  Prac.  69.  In  an  action  for 
wrongful  detention  against  three  defendants,  the  fact  that  the  jury 
disagrees  as  to  one  does  not  affect  their  verdict  against  the  others 
and  is  not  prejudicial  to  them,  although  the  complaint  allies  a  con- 
spiracy between  all  the  defendants.  Lockwood  v.  Bartlett,  7  N.  Y. 
Supp.  481. » 

Most  of  the  above  cases  arose  in  actions  for  assault,  conversion,  and 
trespass,  and  the  like;  but  in  Moore  v.  Fitchburg  Railroad  Corpora- 
tion ct  al.,  4  Gray  (Mass,)  465,  64  Am.  Dec.  83,  the  conductor  of  a 
passenger  train  and  the  railroad  itself  were  sued.  And  in  Illinois  Cen- 
tral Railroad  Co.  v.  Murphy,  123  Ky.  787,  97  S.  W.  729,  30  Ky,  Law 
Rep.  93, 11  L.  R.  A.  (N.  S.)  352,  the  engineer  and  the  railroad  company 
were  sued.  In  each  case  the  jury  rendered  a  verdict  of  no  cause  of 
action  in  favor  of  the  servant  and  a  verdict  of  substantial  damans 
against  the  company.  On  appeal  it  was  held  that  the  company,  being 
severally  liable  as  well  as  the  servant,  had  no  cause  for  legal  complaint 
that  the  servant  was,  not  held  as  well  as  itself,  because  the  plaintiff 
was  entitled  to  his  judgment  in  any  event,  and  he  alone  could  complain 
that  all  the  wrongdoers  were  not  held  responsible. 

From  these  authorities  it  is  plain  that  the  judgment  entered  on  the 
present  v«rdict  is  not  void.  True  it  is  an  unseemly  verdict  for  the 
jury  to  render,  for  they  were  instructed  that  they  could  not  find  a 
verdict  against  the  motor  company  unless  they  found  that  the  servant 
Grcunsell  was  negligent  in  the  management  of  the  automobile.  It  is 
likewise  true  that  the  verdict  indicated  an  inclination  on  the  part  of  the 
jury  to  hold  a  corporation  in  damages  where  it  would  exonerate  an 
mdividual.  Such  a  situation  would  appeal  strongly  to  the  court  as 
a  reason  for  setting  aside  the  verdict;  but  such  circumstance  does  not 
make  the  judgment  entered  on  such  a  verdict  void,  and  cannot  be  con- 
sidered on  an  appeal  from  the  judgment  itself,  unaccompanied  by  an 
appeal  from  the  order  denying  the  motion  for  a  new  trial. 

The  defendant  company's  motion  to  set  aside  the  verdict  was  based 
only  on  the  grounds  specified  in  section  999  of  the  Code,  and  not  upon 
the  specific  ground  that  the  verdict  was  inconsistent.  Even  if  the  mo- 
tion was  broad  enough  to  authorize  the  setting  aside  of  the  verdict  be- 
cause of  its  inconsistency  and  impropriety,  the  appellant  has  carefully 
refruned  from  allowing  diis  court  to  exercise  its  discretion  and  pass 

1  Reported  ia  fall  In  the  New  York  Supplement:  r^rted  ai  a  memoran- 
dum  dedsioD  vltlioot  ot^nlon  In  64  Hun,  fise. 


42 


UT  NBW  YORK  8UPn.BlfaNT 


(Sup-Ct 


upon  the  propriety  of  the  order  refusing  to  set  aside  the  verdict  by 
purposely  forbearing  to  appeal  therefrom. 

In  Whittaker  v.  D.  &  H.  C.  Co.,  49  Hun,  400,  3  N.  Y.  ^upp-  576, 
and  in  Picard  v.  Lang,  3  App.  Div.  51.  38  N.  Y.  Supp.  229,  and  id 
Oriebcl  v.  Rochester  Printing  Co.,  8  App.  Div.  450,  40  N.  Y.  Supp. 
759,  where  new  trials  were  'granted  because  the  trial  judge  submitted 
the  case  to  the  jury  upon  a  wholly  erroneous  theory,  notwithstanding 
there  was  no  exception,  there  was  an  appeal  from  the  orders  denying 
the  motion  for  a  new  trial  as  well  as  frwn  the  judgments ;  and  People 
V.  Munroe,  190  N.  Y.  435,  83  N.  E.  476,  was  a  crmiinal  case  in  which 
all  intermediate  orders  are  reviewable  on  an  appeal  from  the  judgment 
alone.  This  court  on  appeal  from  the  judgment  alone  is  in  the  same 
position  the  Court  of  Appeals  found  itself  in  Gray  v.  Brooklyn  Heights 
R.  R,  Co.,  175  N.  Y.  448,  67  N.  E.  899,  where  inconsistent  verdicts 
were  rendered  in  acticms  for  negligence  brought  by  husband  and  wife 
and  tried  together. 

If  the  judgment  entered  on  the  present  verdict  could  be  held  to  be 
void,  of  course  on  an  appeal  therefrom  this  court  would  have  the 
power  to  set  it  aside.  In  our  view,  it  not  being  void,  and  the  plaintil¥ 
iiaving  had  the  right  to  sue  the  company  alone  without  the  joining  of 
its  agent  and  manager,  and  there  being  sufficient  evidence  to  warrant 
the  submission  of  the  various  questions  to  the  jury,  we  think  we  can- 
not set  it  aside  if  we  would. 

[8]  We  are  of  opinion,  also,  that  we  ought  not  to  set  it  aside  if 
we  had  that  power,  because  of  the  course  pursued  by  the  defendant 
company  on  the  trial.  In  the  body  of  his  charge,  the  court  had  told 
the  jury  that,  if  they  should  find  that  one  of  the  defendants  was 
ligent  and  the  other  was  not  guilty  of  negligence,  then  their  verdict 
might  be  against  one  defendant  and  not  against  the  other.  The  de- 
fendant company  took  no  exception  to  this  charge  nor  made  any  re- 
quest in  connection  therewith;  but,  on  the  contrary,  the  court  con- 
cluding his  charge  in  these  words,  "If  you  find  one  defendant  is  liable 
and  not  the  other,  your  verdict  should  be  against  that  defendant  alone 
and  not  a^inst  the  other,"  defendant's  counsel  said,  "And  for  the 
other  it  will  be  of  no  cause  of  action,"  to  which  the  court  responded, 
"Yes,  that  is  true."  It  is  manifest  from  this  attitude  that  the  defend- 
ant company  took  the  chances  of  being  exonerated  by  the  jury  and  of 
obtaining  a  verdict  in  its  favor  and  of  having  persuaded  the  jury  that, 
if  any  verdict  at  all  was  to  be  rendered  against  either  defendant,  it 
should  be  only  against  the  driver  himself. 

The  verdict  was  not  a  special  one  under  the  provisions  of  sections 
1187  and  1188  of  the  Code,  as  the  appellant  urges,  in  which  the  special 
finding  was  inconsistent  with  the  general  verdict.    No  special  ques- 
tions were  submitted  and  no  specuJ  findings  were  made.   It  was  a. 
general  verdict  respecting  the  two  defendants. 

It  follows  that  the  judgment  appealed  from  by  the  Buick  Motor 
Company  must  be  af!inned,  with  costs.  All  concur,  except  KEL- 
LOGG, J.,  dissenting  in  memorandum. 


JOHN  M.  KELLOGG,  J.  (dissenting).  The  theory  of  the  plaintiffs 
case  was,  and  the  court  drarged,  that  the  defendant  Buick  Motcn*  Oxor^ 
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pany  was  not  liable,  except  for  the  negligence  of  Grounsell.  The  ver- 
dict of  the  jury  established  tliat  Grou^eU  was  not  n^ligent.  The 
judgment  against  appellant  is  contrary  to  tiie  law  of  the  case,  and  can- 
not stand.  People  v.  Munroe,  119  App.  Div.  704,  104  N.  Y.  Supp. 
675;  Id.,  190  N.  Y.  435,  83  N.  E.  476.  I  favor  reversal. 


WALLACE  et  aL  T.  WALLACE!  et  oL 

(Snpreme  Gonrt,  Special  Term«  Westchester  County.   Octobw,  1811.) 

L  EviDE.vcs  (I  278*)— DEOx.ABATions  Against  InrKBBST. 

In  an  action  to  have  the  residuary  devisee  and  execator  under  a 
will  declared  a  tmstee  to  execote  the  terms  of  a  contract  for  the  exe- 
cution of  nlutnal  wills  by  the  testatrix  and  her  husband,  declarations 
by  such  testatrix  tending  to  show  the  existence  of  such  a  contract 
were  competent  as  admissions  against  Interest  against  the  personal  rep- 
resentative and  beneflclarles. 

[Ed.  Note.— For  other  cases,  see  Evidence.  Cent  Dig.  |i  1137.  1188; 
Dec.  Dig.  I  278.»] 

2.  EtIDENCB  (i  220*) — DlOLARATIONS  AGAINST  iNTEBEffT. 

And  statements  of  the  husband,  made  in  the  presence  of  and  without 
objection  from  such  testatrix,  were  also  admissible  to  show  such 
matters. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  IS  771-785;  Dec. 
Dig.  i  220.*] 

8.  Witnesses  (i  302*)— Pbitilboed  CoMiraniOATiONS — Communications  to 
Attobnbt. 

Under  Code  CIt.  Proc.  I  835,  which  provides  tliat  an  attorney  shall 
not  be  allowed  to  disclose  communlcationB  made  by  his  client  to  blm  in 
the  course  of  his  professional  employment,  In  an  action  to  have  the 
terms  of  a  contract  between  a  husband  and  wife  to  make  mutual  wills 
enforced  against  the  executor  of  the  wife's  estate,  a  cleric  and  a  ste- 
nographer, who  were  In  the  office  of  the  lawyers  claimed  to  have  drawn 
such  wills  at  the  time  of  their  alleged  execution,  were  not  competent 
to  testify  as  to  such  matters,  or  to  establish  a  writing  as  a  copy  of  the 
wHl  in  question. 

[Ed.  Note.— For  otbar  cans,  aee  Witnesses,  Cent  Dig.  H  756,  757; 
Dec.  Dig.  }  202.*] 

4  Witnesses  <{  20S*) — Pbitiueobd  ComnnnOATioNB— CoucuiriGATioiTB  to 
Attobnet, 

While,  under  Code  Civ.  Proc  |  836,  which  provides  that  an  attorney 
shall  not  be  disqualified  to  testify  as  to  the  preparation  and  execution 
of  a  will,  where  he  Is  one  of  the  subscribing  witnesses  thereto,  a  for- 
mer clerk  in  the  law  office  Ui  which  a  will  was  prepared  was  competent 
to  testify  as  to  its  executioD,  where  he  was  a  subscribing  witness,  his 
testimony  was  Incompetoit,  where  based  apon  a  refresblng  of  Ids 
memory  1^  the  establishment  of  a  copy  of  the  wlU  by  testimony  inoom- 
petent  under  section  8SS^ 

[Ed.  Not&— For  other  case%  see  Witnesses,  Gent  Dig.  ||  874-880; 
Dec.  Dig.  I  255.*] 

0.  WlINESBBS    (S  219*)— PUVHSOBD  OOWUNIOATIOHB — ^WAITXB— BlOHT  Of 

Pebsonai.  Repusentative  to  Waive. 

Code  dr.  Proc.  $  SS^t  provides  that  the  personal  representative  of  a 
testatrix  may  waive  the  professional  privilege  of  a  medical  witness, 

•Tor  otbar  ouw  ■••  moia  toplo  A  t  kuubbb  in  Dm.  *  Am.  Dlgi,  U07  to  data,  *  R«p'r  lodsxM 
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but  makes  no  provlsloti  as  to  such  a  waiver  of  a  witness  diaquallfled 
as  the  attorney  of  a  testator  under  section  835.  Held,  that  a  waiver 
of  the  right  of  such  representative  to  object  to  such  witness,  or  to  the 
admission  of  letters  written  to  attorneys,  cannot  be  predicated  on  a 
failure  to  object  to  the  admission  of  such  testimony  in  a  r^ted  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses.  Coit  Dig.  H  708,  7SI,  782; 
Dec.  Dig.  {  219.  •] 

a  Wills  (S  58*) — Contbaot  to  Deviss— Evidbrcb. 

In  an  action  to  have  the  residnary  devisee  and  executor  under  a 
will  declared  a  trustee  to  execute  the  terms  of  a  contract  for  mutual 
wills  by  the  testatrix  and  her  husband,  evidence  held  Insufficient  to 
sustain  a  finding  of  the  execution  of  such  contract  and  wills. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent  Dig.  H  164,  16S:  Dec. 
Dig.  5  58.*] 

7.  Wills  (|  68*) — Contbacts  to  Devisk — Establishmbnt. 

A  contract  binding  one  to  devise  his  property  must  be  established 
by  an  Instrument  In  writing,  or.  If  based  on  parol,  the  contract  must 
be  established  by  tbe  dearest  snifl  most  conTlncing  erldoice  of  disinter- 
ested witnesses  and  in  certain  and  definite  terms. 

[Ed.  Mote^For  otber  cases,  aes  Wills,  Gent  Die.  H  164,  165;  Dec 

Die  i  sa*] 

8.  Wills  (|  58*)— Ihiskbst—Evidknce. 

In  an  actton  to  establlsb  a  contract  to  devise^  evldoioe  heM  to  sliow 
tbat  certain  witnesses  were  not  disinterested. 

[Ed.  Note^I\>r  other  case^  see  Wills,  Gent  Dig.  H  164,  166;  Dec. 
Dig.  i  6&*] 

B.  Wnxs  (I  58*) — GonTBAois  to  Dbvisx— Uviduioi. 

Testimony  of  verbal  admissions  of  a  testator  Is  of  slight  protwtlTe 
force  in  establishing  a  contract  to  devise. 

[Ed.  Note.— For  otber  cases,  see  Wlls.  Oent  Dig.  H  164,  Iffi;  Dee. 
Dig.  i  68.*] 

10.  Wills  (S  78*) — Utami  to  Revokb — ^Ahbttlatobt  Natdrb. 

A  will  Is  by  its  nature  ambulatory  and  subject  to  change,  so  0iat  a. 
statement  of  a  testator  tbat  his  will  is  final  will  not  Import  an  agree- 
ment  that  it  cannot  thereafter  be  changed. 

[Ed.  Nota— For  other  cases,  see  Wills,  Cent  Dig.  i  193;  Dec  Dig. 
I  78.*] 

11,  CouBTs  (S  90*) — Adjudioahow— Bpfect— FAcra 

A  decision  of  another  Judge  as  to  tbe  effect  of  a  set  of  facts  Is  not 
decisive  or  conclusive  In  a  subsequent  ^oceedlng. 

[Ed.  Note.— For  other  cases,-  see  Courts,  Cent  Dig.  H  318-821,  861; 
Dec  Dig.  S  80.*] 

Action  by  Jessie  Wallace  and  others  against  Howard  Gurdon  Wal- 
lace and  otiiers.  Judgment  for  defendants. 

John  H.  Jackson,  of  New  York  City  (Edward  W.  Hatch  and  Am- 
brose F.  McCabe,  of  counsel),  for  plaintiffs. 

Clifford  Couch,  of  Peekskitl  (Franklin  Couch,  of  counsel),  for  de- 
fendant Howard  G.  Wallace. 

Smith  Lent,  of  New  York  City,  for  defendant  Ruddy. 

MILLS,  J.  Juliet  Wallace  died  September  29,  1909,  in  the  borough 
of  Brooklyn,  leaving  her  last  will  and  testament,  which  was  dated  and 
had  been  executed  on  the  2d  day  of  May,  1902.   Such  will  was  duly 

"Vor  oUiw  CUM  M*  um*  topic  A  S  wntama  la  Dec.  ft  Am.  Dig*.  U07  to  d«t«,  A  Bep'r  Ind«x«t 


Digilized  by 


Google 


Sup.  Ct) 


WALLACE  T.  WALLAGB 


46 


probated  by  the  Surrogate's  Court  of  Kings  county,  November  22, 
1909,  and  letters  testamentary  thereon  were,  by  that  court,  then  duly 
issued  to  the  defendant  Howard  Gurdon  Wallace,  who  thereupon 
qualified  and  is  still  acting  as  such  executor.  Juliet  Wallace  left  an 
estate  aggregating  about  $800i000,  nearly  all  of  which  she  had  re- 
ceived from  her  husband,  James  P.  Wallace,  who  had  predeceased 
her  January  18,  1897,  leaving  a  last  will  and  testament,  executed  May 
18, 1894,  by  which  he  left  his  estate  to  his  widow,  the  said  Juliet  Wal- 
lace. The  plaintiflfs  and  the  said  defendant  Howard  Gurdon  Wallace 
are  the  surviving  children  of  Gurdon  B.  Wallace,  who  was  a  brother 
of  Juliet  Wallace. 

The  said  will  of  Juliet  Wallace  gave  a  legacy  of  $25,000  to  each  of 
the  plaintiffs,  and,  after  giving  certain  other  legacies,  including  one  to 
the  defendant  Howard  Gurdon  Wallace  of  $75,000,  gave  the  great 
bulk  of  her  estate,  or  at  least  a  half  thereof,  amounting  to  approxi- 
mately $400,000,  in  a  residuarjr  legacy  and  devise  to  the  said  Howard. 
This  action  has  been  brought  in  equity  to  secure  a  decree  of  this  court 
to  the  effect  that  the  said  Howard,  as  such  executor,  holds  the  prop- 
erty left  by  the  said  Juliet  in  trust  for  the  purpose  of  carrying  out  a 
contract,  which  the  complaint  alleges  the  said  Juliet  and  the  said  James 
P.,  on  or  about  May  18,  1894,  entered  into,  whereby  they  mutually 
agreed  to  make  and  then  made  their  mutual  wills,  by  which  each  gave 
to  the  other  his  or  her  entire  estate,  if  the  other  survived,  and,  if  not, 
then  one  half  thereof  to  the  blood  relatives  of  the  said  Juliet,  and  the 
other  half  to  the  blood  relatives  of  the  said  James  P.,  each  half  to  be 
distributed  in  certain  stated  proportions,  and  by  which  they  mutually 
agreed  each  to  maintain  his  or  her  said  will,  which  was  actually  exe- 
cuted on  that  day,  until  his  or  her  death,  and,  further,  that  the  estate 
of  the  said  Juliet  must  be  distributed  according  to  the  terms  of  her 
said  will  msule  May  18,  1894.  It  appears  that,  by  the  terms  of  the 
said  last-mentioned  alleged  will,  each  of  the  plaintiffs  would  receive, 
out  of  the  said  estate,  about  $75,000;  whereas,  by  the  terms  of  the 
will  of  said  Juliet  of  May  2,  1902,  each  plaintiff  will  receive  only  the 
sum  of  $25,000. 

During  the  trial  certain  questions  of  evidence  arose,  as  to  which  my 
mind  was  not  clear;  and,  by  consent  of  counsel,  it  was  stipulated 
that  those  questions  should  be  discussed  in  their  briefs  to  be  submit- 
ted, and  that  the  court,  in  determining  the  case,  should  decide,  first, 
of  a>urse,  those  questions  of  evidence,  striking  out  so  much  of  the  ev- 
idence received,  over  objection,  as  the  court  might  then  finally  deter- 
mme  to  be  inadmissible.  It  is  now,  therefore,  my  duty  first  to  deter- 
mine such  reserved  questions  of  evidence.  Such  evidence,  so  received, 
was  of  three  distinct  classes,  viz. :  (1)  Declarations  of  James  P.  Wal- 
lace, tending  to  show  the  existence  of  such  contract ;  (2)  declarations 
of  Juliet  Wallace  of  similar  character ;  and  (3)  testimony  of  two  clerks 
and  a  stenographer  of  the  attorneys  of  Juliet,  tending  to  show  that 
she  executed  a  will  on  May  18,  1894,  at  tiie  same  time  and  place  that 
James  P.  executed  his  will,  and  that  a  certain  purported  copy,  pro- 
duced from  the  files  of  such  attorneys,  is  a  copy  of  her  sudi  will. 
.After  examining  the  briefs  submitted  by  the  learned  counsel  upon  this 
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topic,  and  the  authorities  therein  cited;  and  reflecting  upon  the  matter, 
I  conclude  that  the  said  first  and  second  classes  of  evidence  were  ad- 
missible, and  that  said  third  class  was  incompetent  and  inadmissible. 

[1]  As  to  the  second  class,  namely,  the  declarations  of  Juliet  tend- 
ing to  show  or  acknowledge  the  existence  of  the  trust  contract  alleged, 
it  seems  clear  to  me  that  they  are  competent  Evidence.  They  were  her 
admissions  against  interest,  tending  to  establish  the  obligation  here 
charged  against  her,  and  are  competent  proof  against  her  personal 
representative  and  those  who  take  under  her  will.  Hurlburt  v.  Hurl- 
burt,  128  N.  Y.  420,  28  N.  E.  651,  26  Am.  St.  Rep.  482. 

[2]  The  declarations  of  James  P.  were  admitted  only  so  far  as  they 
appear  to  have  been  made  in  the  presence  of  Juliet  and  with  her  ac- 
quiescence, express  or  implied.  His  statement  in  the  immediate  pres- 
ence and  hearing  of  his  wife,  as  testified  to  by  Miss  Whitcomb,  was  of 
such  a  character  that  she  would  naturally  have  spoken  if  she  had  not 
recognized  such  statement  to  be  correct ;  and  therefore,  upon  elemen- 
tary doctrine,  her  failure  to  speak  may,  of  itself,  be  taken  as  her  ac- 
quiescence in  the  statement,  and  therefore  the  statement  be  accepted 
as  though  made  by  her. 

[8]  As  to  the  third  dass  of  reserved  evidence,  as  the  record  now 
stands,  by  the  testimony  of  a  former  clerk  (Flynn)  of  the  law  firm  of 
Butler,  Stillman  &  Hubbard,  who  in  1904  and  up  to  her  death,  or  at 
least  until  1902,  when  her  will  was  made,  were  the  attorneys  of  Juliet, 
and  by  the  testimony  of  Devlin,  a  lawyer  then  in  the  employ  of  that 
firm,  and  now  in  the  employ  of  the  law  firm  of  Wallace,  Butler  & 
Brown,  the  successors  of  the  first-named  law  firm,  and  by  the  testir 
mony  of  Leddy,  then  the  stenographer  of  Butler,  Stillman  &  Hub- 
bard, plaintiffs  have  been  enabled  to  prove  that  on  May  18,'  1894,  Ju- 
liet Wallace  executed  a  will,  of  which  Exhibit  B,  attached  to  the  com- 
plaint, is  a  copy,  at  the  same  time  and  place  and  with  the  same  wit- 
nesses that  her  husband  executed  his  will.  The  said  firm  of  Butler, 
Stillman  &  Hubbard  were  the  attorneys  of  both  James  P.  and  Juliet. 
The  late  John  Notman,  of  that  firm^  in  the  main  attended  to  their  l^al 
business. 

The  witness  Devlin  testified  that  recently,  at  least  since  the'deaUi  of 
Juliet,  September  29,  1909,  he  had  examined  the  files  of  papers  in  the 
office  of  Wallace,  Butler  &  Brown,  and  there  found  among  them  what 
purported  to  be  a  typewritten  copy  of  a  will  made  by  Juliet  Wallace, 
May  18,  1894,  and  that  he  had  produced  such  copy  before  the  surro- 
gate of  Kings  county  at  the  probate  of  her  1902  will,  and  later  had 
seen  the  same  copy,  at  a  trial  in  this  court  before  Mr.  Justice  Blanch- 
ard,  in  New  York  county,  of  another  similar  action.  It  was  admitted 
here  that  the  said  Exhibit  B  is  a  correct  copy  of  such  copy  so  pro- 
duced before  said  justice.  The  witness  Baird  testified  that  he  was  the 
attorney  of  the  plaintiflfs  in  such  other  action,  which  was  brought  by 
certain  blood  relatives  of  James  P.  Wallace,  and  that,  as  such,  he  re- 
ceived from  said  Wallace,  Butler  &  Brown  the  said  purported  copy  of 
a  will  of  Juliet  Wallace,  made  May  18,  1894,  and  that,  after  the  trial 
of  that  action,  he  had  mislaid  such  copy  and  could  not  now  find  it. 

Before  Devlin  testified,  and  identified  the  copy,  and  stated  where  it 
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was  found,  Plynn  was  examined  as  a  witness  for  the  plaintiffs,  and 
testified  that,  without  having  his  recollection  refreshed  by  something, 
he  could  not  say  whether  or  not  he  was  a  subscribing  witness  to  any 
other  will,  namely,  one  by  Juliet  made  at  the  time  when  James  P. 
Wallace  made  his  will,  to  which  it  was  established  he  was  one  of  thp 
subscribing  witnesses.  Counsel  for  the  plaintiffs,  in  withdrawing 
Flynn  as  a  witness  at  that  point  in  his  testimony,  said: 

"I  will  have  to  ask  this  witness  to  step  aside  and  call  a  witness  for  the 
purpose  of  refresblng  Mr.  Flynn's  recollection." 

After  Devlin  had  testified  as  above,  establishing  the  source  of  the 
typewritten  copy,  Flynn  was  recalled  and  handed  Exhibit  D,  which 
was  admitted  to  be  a  correct  copy  of  the  copy  so  established,  which 
had  been  produced  before  Mr.  Justice  Blanchiu'd,  and  testified,  in  ef- 
fect, that  his  recoUeetion  was  by  such  copy  so  refreshed  that  he  could 
say  and  did  say  that  he  did  act  as  a  subscribing  witness  upcm  that  oc- ' 
casion  to  the  execution  of  a  will  by  Juliet,  of  which  that  Exhibit  D 
was  a  copy  (such  exhibit  being  exactly  like  Exhibit  6  attached  to  the 
complaint),  such  copy  purporting  to  show  his  name  as  that  of  a  sul^ 
scribing  witness. 

Leddy,  the  stenographer,  testified  also  that,  as  a  stenographer  of 
Butler,  Stillman  &  Hubbard,  and  especially  of  Mr.  Notman,  he  made 
the  said  typewritten  copy  from  the  original,  and  that  he  then  recog- 
nized the  handwriting  of  the  subscribing  witnesses,  who  were  clerks 
in  the  office  of  those  attorneys,  and  that  he  usually  did  such  work  at 
the  personal  (firection  of  Mr.  Notman.  After  all  the  above  testimony, 
Flynn  was  recalled  for  the  plaintiffs,  and,  with  Exhibit  D  before  him. 
testified  positively  to  the  usual  facts,  to  which  a  subscribing  witness 
testifies,  as  to  the  execution  of  the  alleged  will  of  Juliet  Wallace  made 
May  18,  1894. 

From  the  above,  it  is  manifest  that  the  entire  testimony  of  Flynn 
rests  upon  the  authenticity  of  such  typewritten  copy,  or  at  least  upon 
the  proven  source  of  that  copy,  and  that  such  source  was  proven  by 
the  testimony  of  Devlin,  the  lawyer  or  clerk,  and  Leddy,  the  stenogra- 
pher, of  the  attorneys  of  Juliet  at  that  time.  It  appears  that  these 
witnesses,  Leddy,  Flynn,  and  Devlin,  gave  like  testimony  before  Mr. 
Justice  BUmchard  at  the  trial  of  the  other  action,  without  objection  on 
the  part  of  the  defendant  Howard  G.  Wallace,  who  was  the  leading 
defenduit  in  that  action  as  well  as  he  is  in  this. 

[4]  The  recent  case  of  Matter  of  Cunnion,  201  N.  Y.  123,  94  N.  E. 
648,  Ann.  Cas.  1912A,  834,  in  effect  decides  that,  aside  from  any 
qn^on  of  waiver,  the  testimony  of  the  lawyer  or  clerk,  Devlin,  and 
of  the  stenc^apher,  Leddy,  is  entirely  incompetent,  as  prohibited  by 
section  835  of  the  Code  of  Civil  Procedure.  Under  section  836  of 
that  Code,  Flynn,  having  been  one  of  the  subscribing  witnesses,  was 
competent.  As  to  him,  Juliet  Wallace  may  be  deemed  to  have  waived 
the  prohibition  of  section  835.  But,  as  the  main  and  vital  part  of  his 
testimony  was  based  upon  the  forbidden  evidence  as  to  the  typewrit- 
ten copy  and  its  source  and  his  examination  of  the  same  in  open 
court,  it  would  seem  clear  that  at  least  that  part  of  his  testimony  i? 
cqu^y  incoiDpctent  It  was  expressly  held  in  the  Cunnion  Case,  135 
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App.  Div.  864,  868,  120  N.  Y.  Supp.  266,  that  the  prohibition  of  see- 
tion  835  extended  to  putting  in  evidence  the  copy  of  the  will,  which 
copy  the  attorney  had  retained. 

[B]  It  is,  however,  contended  by  the  learned  counsel  for  the  plain- 
tiffs that  the  defendant  Howard  must  be  held  to  have  waived  the  pro- 
hibition of  said  section  835  as  to  these  witnesses,  Flynn,  Leddy,  and 
Devlin,  by  the  fact  that  at  the  trial  of  the  other  action  in  this  court,  at 
the  New  York  Special  Term  in  December,  1910,  he  permitted  the 
plaintiffs  in  that  action  to  introduce  their  similar  testimony  without  ob- 
jection upon  his  part.  This  is  claimed  by  analogy  to  the  decision  in 
McKinney  v.  G.  S.  P.  P.  &  F.  R.  R.  Co.,  104  N.  Y.  352,  10  N.  E. 
544,  where  it  was  held  that  in  a  personal  injury  action  the  plaintiff, 
by  examining  her  physician  as  a  witness  in  her  behalf  at  a  former 
trial,  waived  her  privilege  as  to  him  for  all  time;  so  that  the  defend- 
ant could  examine  him  as  a  witness  in  its  behalf  at  a  subsequent  trial. 
Indeed,  the  Appellate  Division  in  this  department  has  held  that  the 
plaintiff  in  such  an  action,  by  failing  at  one  trial  to  object  to  the  ex- 
amination of  his  physician  by  the  defendant  as  one  of  its  witnesses, 
waived  the  right  to  object  at  the  trial  of  another  like  action  to  the  ex- 
amination by  the  defendant  of  the  same  physician  as  a  witness  in  its 
behalf.  Schlotterer  v.  B.  &  N.  Y.  F.  Co.  (Second  Dept.)  89  App.  Div. 
508,  85  N.  Y.  Supp.  847. 

The  difficulty  in  applying  these  decisions  to  the  case  here  is  that  the 
defendiant  Howard,  as  executor,  is  not  by  section  836  authorized  to 
waive  the  privilege  of  his  testatrix,  Juliet  Wallace,  under  section  835, 
as  to  tiiese  witnesses.  In  those  decisions  the  party  who  suffered  the 
physician  to  be  examined  at  the  prior  trial  was  the  patient  himself. 
He  was  competent  to  waive.  Here  the  client,  Juliet  Wallace,  is  dead ; 
and  I  cannot  perceive  that  section  836  authorizes  any  one  to  waive 
such  prohibition.  As  to  a  physician,  that  section  authorizes  the  per- 
sonal representatives  of  the  deceased  patient  to  waive ;  but  it  confers 
no  such  authority  as  to  an  attorney,  and  I  cannot  perceive  how,  by 
failure  to  object,  a  person  not  authorized  to  waive  can  be  held  to  have 
waived — in  other  words,  how  such  a  person,  by  the  acquiescence  of 
silence,  can  be  held  to  have  done  what  he  was  powerless  to  do  by  ex- 
press action  or  direction.  Therefore  I  hold  and  decide  that  the  objec- 
tions taken  by  the  defendants  to  the  third  class  of  reserved  evidence 
are  good,  and  must  be  sustained,  and  such  evidence  stricken  out. 

The  same  reasoning  requires  the  exclusion  of  the  letter  of  Juliet 
Wallace  to  her  attorney,  William  Allen  Butler,  diated  January  30, 
1897,  and  also  the  memorandum  signed  by  her  and  marked  as  Plain- 
tiff's Exhibit  No.  7.  Indeed,  as  to  those  papers  there  is  no  proof  or 
admission  that  they  were  recaved  in  evidence  at  the  trial  before  Mr. 
Justice  Blanchard. 

If  it  were  affirmatively  established  that  the  directions  for  drawing 
the  two  wills,  alleged  to  have  been  executed  on  May  18,  1894,  and  the 
opportunity  to  make  the  typewritten  copy  produced,  were  given  by 
the  joint  action  of  Mr.  and  Mrs.  Wallace,  it  might  be  held  tinat  their 
incidental  communications  with  their  common  attorney  would  not  be 
within  die  protection  of  section  835,  under  the  doctrine  of  Hurlburt 
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T.  Hurlburt,  128  N.  Y.  420.  28  N.  E.  651,  26  Am.  St.  Rep.  482;  but 
there  is  no  evidence  of  that  sort  in  the  case  before  me,  nor  do  I  think 
that  such  situation  could  be  inferred  from  the  mere  fact,  if  it  were 
proven,  that  the  two  wills  were  simultaneously  executed. 

[•]  With  tiie  record  thus  corrected,  I  do  not  perceive  that  there  is 
any  evidence  that  Juliet  Wallace,  on  May  18,  1894,  or  at  any  other 
time,  madle  a  will  of  which  exhibit  B,  attached  to  the  complaint,  is  a 
copy.  The  entries  in  the  books  of  the  Trust  Company  indicate  that  a 
paper  was  deposited  there  May  26,  1894,  by  her  husband,  as  her  will, 
and  tiiat,  after  it  had  been  removed  and  returned  with  a  paper  desig- 
nated as  a  cod&cil,  which  was  deposited  with  it  in  1899,  both  papers 
were  finally  removed  by  her  or  by  her  direction.  These  entries  and 
her  receipt  may  indicate  that  she  recognized  as  her  will  the  paper  de- 
posited by  her  htisband  as  such.  I  find  in  the  corrected  record  no 
other  evidence  that  she  made  any  will  prior  to  that  of  1902,  except 
such  evidence  as  has  been  given  by  Dr.  Hoyt  and  Miss  Whitcomb, 
witnesses  for  the  plaintiffs.  The  problem  before  me  to  decide,  there- 
fore, is  this :  Is  the  testimony  given  by  those  two  witnesses  sufficient 
to  sustain  this  action  ? 

The  attempt  of  the  plaintiffs  here,  by  such  testimony,  is  to  establish 
that  James  P.  Wallace  made  and  maintained  his  will,  giving  all  his 
estate  to  his  wife,  upon  her  making  a  will  giving  her  estate  to  him  if 
he  survived  her,  and,  if  not,  then  one  half  thereof  to  his  blood  rela- 
tives, and  the  other  half  to  her  blood  relatives  in  certain  proportions, 
and  upon  her  engagement,  in  consideration  of  his  making  and  main- 
taining his  such  will,  to  maintain  hers  unaltered  to  the  end;  she  hav- 
ing survived  him  and  received  his  estate,  and  not  having  maintained 
her  such  will. 

Of  late  years  there  have  been,  in  the  Court  of  Appeals^  a  series  of 
eases  whidi  have  very  clearly  and  positively  declared  the  rules  which 
must  govern  in  determining  such  a  claim,  namely,  a  daim  that  a  de- 
cedent made  a  given  contract  to  dispose  of  his  or  her  estate  at  death 
in  a  different  manner  than  he  or  she  attempted  to  do.  Taylor  v.  Higgs, 
202  N.  Y.  65,  95  N.  E.  30;  Miller  v.  Hill,  137  App.  Div.  378,  121  N. 
Y.  Supp.  741 ;  Id.,  203  N.  Y.  646,  97  N.  E.  1109 ;  Tousey  v.  Hastings, 
194  N.  Y.  79,  86  N.  E.  831 ;  Holt  v.  Tuite,  188  N.  Y.  17,  80  N.  E. 
364;  Roberge  v.  Bonner,  185  N.  Y.  265,  77  N.  E.  1023;  Rosseau  v. 
Rouss,  180  N.  Y.  116.  72  N.  E.  916;  Ide  v.  Brown,  178  N.  Y.  26,  70 
N.  E.  101 ;  Hamlin  v.  Stevens,  177  N.  Y,  39.  69  N.  E.  118;  Edson  v. 
Parsons,  155  N.  Y.  555,  50  N.  E.  265. 

[7]  Those  rules,  or  the  leading  ones,  may  be  summarized  as  fol- 
lows, viz.:  (1)  Such  a  contract  must  be  in  writing  and  the  writing 
produced,  or,  if  ever  based  upon  parol  evidence  alone,  it  must  be 
given  or  corroborated  in  all  essential  particulars  by  disinterested  wit- 
nesses. 180  N.  Y.  121,  72  N.  E.  916.  (2)  Such  testimony  must  be 
of  the  clearest  and  most  convincing  character.  180  N.  Y.  121,  72 
N.  E.  916.  Verbal  admissions  of  the  decedent  in  any  event,  and 
especially  when  uncorroborated  by  other  facts  or  evidence,  should 
always  be  weighed  with  very  great  caution,  and  such  admissions,  made 
in  the  course  of  casual  conversation,  when  testified  to  after  a  great 
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lapse  of  time,  should  be  given  litde  probative  force.  180  N.  Y.  121, 72 
N.  B.  916.  (4)  The  testimony  of  such  a  witness  should  be  free  from 
circumstances  making  it  appear  like  an  afterthought.  194  N.  Y.  81, 
86  N.  E.  831.  (5)  The  evidence  must  establish  the  alleged  contract  in 
certain  and  definite  terms.  202  N.  Y.  70,  95  N.  E.  30.  (6)  The  ad- 
missions  should  be  recalled  and  expressed  by  the  witness  in  substan- 
tially the  exact  langus^e  of  the  decedent,  and  not  merely  aca>rding 
to  the  witness'  undertandmg.  127  App.  Div.  97,  111  N.  Y.  Supp. 
344,  and  194  N.  Y.  81,  86  N.  £.  831.  And  (7)  the  alleged  contract,  or 
what  it  would  accomplish,  should  seem  to  be  equitable.  177  N.  Y. 
48,  69  N.  E.  118. 

These  rigid  rules  are  very  clearly  and  emphatically  asserted  in  the 
several  recent  cases  from  which  the  substance  of  the  requirements 
have  just  above  been  excerpted.  Judged  by  these  tests,  it  seems  to 
me  that  the  evidence  here  falls  far  snort  of  establishing  the  plain- 
tiffs' case.  I  have  reached  this  conclusion  for  the  foUowmg  reas(Mis : 

First  No  written  evidoice  of  the  alleged  contract,  4>r  written  ac- 
knowledgment by  the  testatrix  of  its  existence,  is  produced;  and  it 
is  evident  that  a  rigid  search  among  her  effects  has  disclosed  none 
such.  Considering  the  business  character  and  experience  of  James 
F.  Wallace,  and  the  constant  aid  which  the  parties  had  from  the  late 
and  eminent  lawyer,  Mr.  Notman,  the  absence  of  such  written  proof 
seems  of  especial  force.  It  appears  quite  improbable  that  such  people 
would  have  left  such  an  engagement  of  great  importance  without  writ* 
ten  evidence  thereof.  Indeed,  it  appears  quite  extraordinary  that,  if 
such  end  were  desired  by  James  P.,  he  would  not  have  secured  it  by 
the  apt  and  usual  way  of  leaving  a  life  estate  to  his  wife,  which  would 
have  been  more  than  ample  for  her  support,  with  remainder  over  ac- 
cording to  his  alleged  wishes. 

Some  adv^^se  comment  is  made  by  plaintiffs'  counsel  upon  the  fact 
that  the  defendant  Howard,  shortly  after  his  aunt's  death,  destroyed 
certain  of  her  papers ;  and  the  intimation  is  made  that  he  may  then 
have  destroyed  such  written  contract  or  evidence.  There  does  not  ap- 
pear to  me  to  be  any  likelihood  that  any  such  writing  was  then  in  her 
safe.  If  any  such  had  been  in  her  possessicHi,  it  was  likely  destroyed 
when  the  will  of  1902  was  made,  as  all  parties  concerned  must  in  that 
transaction  have  then  realized  that  it  constituted  a  breach  of  that  con- 
tract. 

Seoxid.  Taking  tiie  testimony  of  Dr.  Hoyt  and  Miss  Whitcomb 
in  the  light  most  favorable  to  the  plaintiffs,  it  is  without  proof  of  a 
copy  of  the  will  actually  made  by  Juliet  on  or  about  May  18,  1894,  if 
she  made  any  such ;  and  therefore  such  testimony  is  too  indefinite  and 
uncertain  as  to  the  terms  of  the  contract  to  serve  the  case  of  these 
plaintiffs.  At  the  most,  such  testimony  amounts  to  evidence  that  Mr. 
and  Mrs.  Wallace  had  made  their  mutual  wills  and  were  to  maintain 
them  so  as  in  the  end  to  divide  the  entire  property  of  both  equally 
between  their  two  families,  viz.,  one  half  thereof  to  the  blood  relatives 
of  James,  and  the  other  half  thereof  to  those  of  Juliet  This,  how- 
ever, would  not  make  the  plaintiffs'  case,  which  requires  that  the  con- 
tract called  up<»i  Juliet  to  distribute  the  one-half  coming  to  her  blood 
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relatives  in  a  certain  proportion,  and  therefore  forbade  her  giving  to 
her  nephew,  the  defendant  Howard,  who  had  lived  with  her  and  served 
her  the  latter  years  of  her  life,  more  than  to  either  of  his  sisters, 
these  plaintiffs.  . 

[I]  Third.  Neither  of  these  two  witnesses  now  appears  to  be  dis- 
interested. Dr.  Hoyt  testified  that  the  plaintiffs  in  such  other  action, 
and  soon  after  the  same  had  resulted  in  a  compromise  (terms  of  which 
are  not  explained  by  the  proofs  here),  sent  him  checks  aggregating 
$7,500  as  a  gratuity  for  his  testimony.  While  he  insists  that  he  had 
not  been  promised  anything  of  the  sort,  he  nevertheless  admits  that 
he  felt  disappointed,  when  he  received  those  checks,  because  they  were 
not  for  a  larger  amount.  Moreover,  it  appears  that  before  he  would, 
for  this  trial,  come  within  the  jurisdiction  of  this  court  from  his  home 
in  Florida,  he  exacted  from  these  plaintiffs  here  the  purchase  of  his 
$5,000  legacy  under  the  1902  will  of  Juliet  Wallace,  by  requiring  a 
deposit  of  the  amount  thereof,  with  interest,  in  escrow,  to  be  paid 
over  to  him  as  soon  as  this  case  may  have  been  decided.  His  sense 
of  equity  seems  quite  extraordinary,  for  he  claims  to  consider  it  proper 
for  him  to  be  secured  against  loss  of  his  le^^acy  under  the  1902  will 
as  the  result,  in  whole  or  in  part,  of  his  testimony  given  at  this  trial, 
when,  if  his  own  evident  view  of  the  effect  of  such  testimony  be  cor- 
rect, that  legacy,  as  well  as  the  residuary  legacy  to  the  defendant 
Howard,  was  a  breach  of  the  contract  made  by  Mr.  and  Mrs.  Wal- 
lace and  the  trust  upon  which  she  received  from  her  husband  his 
estate. 

Miss  Whitcomb,  too,  after  the  trial  of  the  other  action,  received 
from  the  plaintiffs  therein,  for  whom  she  had  testified  at  such  trial,  a 
gratuity  of  $1,000,  although  she  also  here  insists  that  she  had  no  ex- 
pectation of  receiving  any  compensation  or  gratuity  whatever  for  or 
in  consideration  of  her  having  so  testified.  It  is  quite  natural  to  con- 
clude that,  whatever  may  have  then  been  true,  she  now  may  indulge 
some  expectation  of  a  similar  result  in  this  case,  if  the  plaintiffs  here 
succeed.  Indeed,  she  admits  that,  somtf  few  months  before  the  pres- 
ent trial,  she  informed  the  attorney  of  these  plaintiffs  that  she  had 
received  such  gratuity  from  the  plaintiffs  in  the  other  action. 

Moreover,  each  of  those  two  witnesses  evidently  has  some  sense  of 
grievance.  Dr.  Hoyt  expected  tfiat  James  P.  Wallace  would  leave 
him  a  legacy;  and  to  his  disappointment,  doubtless,  after  the  death  of 
James,  Juliet  ceased  sending  him  the  allowance  of  $25  a  month  which, 
for  many  years  prior  to  his  death,  James  had  made  to  him.  Miss 
Whitcomb  had  expected  that  Juliet  would  leave  her  a  legacy,  and 
was  disappointed  that  she  did  not  do  so  in  the  will  of  1902 ;  and  yet 
it  is  quite  difficult  to  understand  with  what  sense  of  equity  she  in- 
dulged that  expectation,  if,  as  she  would  now  have  the  court  believe, 
Juliet  WaJlace  was  bound  to  dispose  of  the  entire  estate,  as  her  hus- 
band had  directed,  by  the  alternative  disposition  in  his  will. 

Fourth.  Each  of  those  two  witnesses  testified  to  mere  verbal  state- 
ments of  the  testatrix,  made  long  ago,  neither  claiming  to  have  been 
present  at  the  actual  making  of  any  agreement  between  Mr.  and  Mrs. 
Wallace,  or  the  making  of  the  allied  mutual  wills;  Dr.  Hoyt  to 


62 


187  NBW  YOBK  BUPFLEMBNT 


(Sup.  CL 


Statements  made  about  17  years  before  the  trial  of  the  other  action, 
and  Miss  Whitcomb  to  one  made  at  that  time,  and  another  some 
13  years  before  that  trial.  There  is  no  intimation  that  either  witness 
made  any  memorandum  of  either  alleged  conversation,  or  in  any  way 
discussed  the  same,  until  a  few  months  before  such  other  trial. 

Fifth.  While,  as  explained  by  him,  the  interest  of  Dr.  Hoyt  in  the 
alleged  conversation  is  manifest,  and  therefore  the  same  is  not  to  be 
considered  unnatural  as  to  him,  yet  it  seems  extraordinary  that  Mr. 
and  Mrs.  Wallace  should  have  had  any  such  talk  with  Miss  Whitcomb, 
and  that  she  should  have  had  any  particular  interest  therein. 

[9]  Sixth.  It  appears  that  each  of  those  two  witnesses,  before  tes- 
tifying, received- from  the  party  for  whom  he  or  she  testified,  or  their 
attorney,  certain  suggestions,  in  writing  even,  as  to  the  character  of 
such  testimony.  By  such  means  he  was  led  to  recall  the  significant 
word  "mutual/'  and  she  was  led  to  take  the  stand  on  the  second  day 
and  recast  her  testimony,  so  as  to  bring  in  and  emphasize  Hie  finality 
of  what  Mrs.  Wallace  said.  A  comparison  of  her  two  testimonies  in- 
dicates clearly  the  importance  of  the  change.  Her  testimony,  given  on 
the  first  day  at  the  other  trial,  was  certainly  consistent  with  a  mere 
intent  on  the  part  of  Mrs.  Wallace  not  to  change  her  will ;  while  that 
given  by  her  on  the  second  day,  under  the  suggestion  of  the  plaintiffs' 
attorney  to  make  her  testimony  more  emphatic,  inserted  the  important 
words  "because  it  had  been  made  according  to  the  arrangement  with 
Mr.  Wallace  at  the  same  time."  As  held  in  the  Tousey  Case,  supra, 
127  App.  Div.  97,  111  N.  Y.  Supp.  344,  and  194  N.  Y.  81,  86  N.  E. 
831,  words  of  the  former  character  would  have  little  probative  force 
in  an  action  of  this  sort. 

Seventh.  As  to  Miss  Whitcomb,  in  the  end  she  admitted  that  she 
could  not  be  certain  of  the  exact  language  used  by  Mrs.  Wallace, 
but  that  she,  the  witness,  merely  gave  her  understanding  of  it.  In  a 
case  like  this,  where  a  slight  verbal  change  may  be  most  significant, 
testimony  of  that  character  is  of  little  force,  as  also  was  held  in  the 
Tousey  Case,  127  App.  Div.  97,  111  N.  Y.  Supp.  344;  194  N.  Y.  81, 
S6  N.  E.  831.  Under  such  circumstances,  it  is  difficult  for  the  trial 
court  to  be  satisfied  in  regard  to  such  testimcmy  as  to  "how  much  is 
inference  and  how  much  recollection." 

[10]  Eighth.  The  testimony  of  Dr.  Hoyt  is  entirely  consistent  with 
the  idea  that  Mr.  and  Mrs.  Wallace  merely  expressed  their  then  pres- 
ent intention  that  the  wills,  which  they  had  just  made  or  were  about 
to  make,  should  be  final.  'That  idea  is  far  frtrni  the  thought  that  they 
had  mutually  agreed  that  the  survivor  should,  under  no  circumstances, 
change  his  or  her  will  after  the  other's  death.  I  do  not  perceive  how 
what  Dr.  Hoyt's  testimony  makes  Juliet  say,  or  have  said,  amounts  to 
anything  more  than  what  would  appear  upon  the  face  of  the  two 
wills,  if  the  same  were  produced  or  authentic  copies  of  them  proven. 
A  will  no  doubt  in  a  sense  is,  for  the  time  being,  intended  by  the 
maker  thereof  as  a  final  disposition ;  but  by  its  nature  it  is  ambula- 
tory— ^that  is,  subject  to  change.  'The  statement,  "These  wills  are 
final,"  does  not  of  itself  import  any  agreement  that  they  may  not  here- 
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after  be  changed ;  and  Dr.  Hoyt's  testimony,  if  fully  credited,  amounts 
t6  no  more  than  that. 

Ninth.  Dr.  Hoyt's  letter  to  Mary  Wallace,  written  December  7, 
19C9,  does  not  to  my  mind  indicate  Uiat  he  then  believed  that  Mr.  and 
Mrs.  Wallace  had  declared  anything  to  him>  other  than  their  then 
present  intention  of  dividing  the  estate  equally  between  the  two  fam- 
ilies. He  therein  urges  "Christian  arbitration  and  settlement  out  of 
court"  upon  that  basis,  not  that  he  understood  that  there  was  any  bind- 
ing agreement  between  Mr.  and  Mrs.  Wallace  to  that  effect. 

Apart  from  the  considerations  above  stated  affecting  the  testimony 
of  those  two  witnesses,  some  other  matters  appear  worthy  of  note. 
The  late  Mr.  John  Notman  was  an  eminent  lawyer  and  a  man  of  high 
character.  He  was  the  personal  counsel  of  both  Mr.  and  Mrs.  Wal- 
lace. He  drew  his  will  and  also  hers  of  May  2, 1902,  and,  if  she  made 
one  of  May  18,  1894,  when  her  husband  made  his,  he  doubtless  drew 
that  also,  and  he  attended  to  the  execution  of  all  the  wills.  If  there 
was,  between  those  parties,  any  agreement  such  as  these  plaintiffs  here 
claim,  he  must  have  known  of  it.  It  is  difficult  to  believe  that,  in  such 
case,  he  would  have  been  a  party  to  the  making  of  the  will  of  1902, 
which  he  must  have  known  was  a  violation  of  such  agreement  and  a 
breach  of  the  trust  thereby  created. 

Moreover,  all  c<»icede  tiiat  Mrs.  Wallace  was  a  woman  of  the  high- 
est character,  who  greatly  respected  her  husband,  and  was  in  the  full 
possession  of  her  faculties  when  she  made  the  will  of  1902.  It  is 
again  difficult  to  believe  that  such  a  woman  would  have  perpetrated 
such  a  fraud  as,  in  the  view  here  presented  by  these  plaintiffs,  her 
win  of  1902  was.  It  is  true  that  the  alleged  contract  accords  with 
the  natural  equity  that  the  estate  should  ultimately  be  divided  equally 
between  the  two  families,  as  all  the  descendants  of  the  parties  (Mr.  and 
Mrs.  Wallace)  had  died,  and  they  were  so  advanced  in  years  that,  of 
omrse,  they  were  without  hope  of  further  issue ;  but  it  is  not  clear 
that  any  natural  equity  would  have  been  promoted  by  depriving  Mrs. 
Wallace  of  her  natural  right  to  distribute  her  half  of  such  estate 
among  her  blood  relatives,  according  to  her  judgment  of  their  respec- 
tive deserts. 

[11]  The  learned  counsel  for  the  plaintiffs  contends  that  this  court 
should  regard  the  decision  of  Mr.  Justice  Blanchard,  reported  at  71 
Misc.  Rep.  305,  130  N.  Y.  Supp.  58,  upon  the  trial  of  the  other  action, 
in  favor  of  the  plaintiffs  therein,  who  were  blood  relatives  of  James 
P.  Wallace,  as  decisive  and  conclusive  here  in  favor  of  these  plain- 
tiffs. It  see^s  to  me  that  the  decisive  questions  in  both  actions  were 
of  fact,  and  not  of  law»  and  I  do  not  understand  that  one  judge  should 
govern  his  judgment  of  facts  by  that  of  any  other  judge. 

It  seems  to  me,  moreover,  that  the  case  here  before  me  is  far  dif- 
ferent from  that  which  was  before  Mr.  Justice  Blanchard  at  the  trial 
of  the  other  action.  He  had  before  him  the  testimony  of  the  three 
witnesses,  Devlin,  Flynn,  and  Leddy,  and  the  alleged  typewritten  copy 
of  the  alleged  will  of  May  18,  1894,  all  of  which  have  been  now  ex- 
cluded from  this  case.  He  did  not  have  before  him  at  all  the  facts, 
present  here,  that  the  two  leading  witnesses  of  the  plaintiffs  had  re- 
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caved,  after  giving  similar  testimcHiy  for  odier  plaintiffs  in  a  like 
case,  targe  sums  of  money,  and  that  at  least  one  of  those  witnesses 
was  sorely  disappointed  Uiat  he  had  not  received  from  them  a  larger 
sum  for  having  so  testified,  or  the  other  fact,  here  proven,  that  before 
testifying  such  witness  had  exacted  a  purchase  by  such  plaintiffs  of 
his  imperiled  legacy  at  its  face  value,  and  the  actual  deposit  in  escrow 
of  the  purchase  price — a  legacy  which,  if  his  testimony  be  true  ac- 
cording to  his  manifest  view  of  its  effect,  did  not  belong  to  him  mor- 
ally or  legally.  On  the  contrary,  Mr.  Justice  Blanchard  wrote  of 
those  two  witarasea: 
"No  eTidence  •  •  •  Indicating  bias  [on  tbelr  patQ  was  prodnoed.'* 

And  again,  as  to  Dr.  Hoyt : 

"Yet  he  bad  put  In  peril  an  assured  Bum  [viz.,  the  l^cy]  in  exchange  for 
an  Ind^nite  promise" 

In  the  case  here  at  bar  the  promise  has  ceased  to  be  indefinite,  and 
has  become  so  precise  as  to  be  accompanied  by  the  deposit  with  a 
stakeholder  of  the  actual  sum  of  money  represented  by  the  imperiled 
legacy". 

Moreover,  the  plaintiffs  in  that  action  were  blood  relatives  of  James 
P.  Wallace,  and  therefore  may  be  said  to  have  had  an  equity  superior 
to  the  plaintiffs  here,  who  are  blood  relatives,  not  of  him,  but  of  Mrs. 
Wallace.  Whether  that  learned  jurist  would  have  decided  the  same, 
if  the  evidence  before  him  had  been  as  it  is  now  before  this  court 
here,  can,  at  the  most,  be  only  a  matter  of  speculation,  into  which  it 
is  not  necessary  to  enter.  I  am  clearly  convinced  that  the  evidence 
here  before  the  court  is  not  sufficient  to  establish  the  plaintiffs'  case. 
Therefore  the  decision  must  be  in  favor  of  the  defendants,  but  with- 
out costs. 

The  compromise  made  of  the  other  action  served,  doubtless,  as  an 
invitation  to  the  bringing  of  this  action,  and  hence  I  think  the  plain- 
tiffs here  should  not  be  charged  with  an  extra  allowance  or  the  costs. 


(Snpreme  Court,  Special  Tetm,  Westchester  County.    October  Term.  1911.) 

1.  LnOTATIOR  OF  AonOKS  88*)— TiN-YUB  STATUn— SbTTIHO  ASim  OF 
JUDOUBNT. 

An  action  to  hare  a  judgment  and  sale  and  other  Incidental  proceed- 
ings adjudged  null  and  void  for  want  of  jurisdiction  of  the  court  over 
the  Bubject-matt^  of  that  action,  or  to  impeach  such  Bale  for  con- 
structive fraud  in  the  purcliaae  by  a  trustee  of  the  property  sold,  is 
subject  to  the  10-year  limitation  and  one  year's  extension  provided  In 
Code  CiT.  Proc.  §S  3SS,  396,  respectively  providing  that  an  action  the 
limitation  of  which  la  not  specially  prescribed  must  be  commeuced 
within  10  years  after  accmal,  and  that  If  a  person  entitled  to  main* 
tain  an  action  safflcient  In  Its  title  is,  at  the  time  of  accrual,  within 
the  age  of  21  years,  the  time  of  disability  Is  not  a  part  of  the  time 
limited,  except  tliat  the  time  so  limited  cannot  be  extended  by  such 

•WW  oUiar  OMM  M*  Mm«  t^lo  A I  ndiubb  la  D«g.  *  Am.  Dlsi.  U07  to  dat«,  ft  R«p'r  Ind«x«i 
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dlsabnitT*  except  Infancy,  more  tliu  B  jmxB,  or  In  U7  esn  mon  fliaa 
one  year  after  tbe  disability  ceases. 

[Ed.  Note. — For  other  casM,  aet  ZindtattoD  of  Aettona,  Omt  Dig.  H 
190-2U ;  Dea  Dig.  f  S».*] 
2.  Lniu-noir  or  Aonom  d  89*)— ^Kw-Tub  Siatuib— Srtins  Aszdi  or 

JUDOHKHT. 

Even  tbongb  partition  or  ejectment  aigbt  have  been  maintained  to 
recover  the  land  In  qaestlon,  the  10-year  statute  atlU  applies  aa  to  an 
action  to  set  aside  the  Judgment 

[Ed.  Mote. — ^For  other  cases,  see  Limitation  of  Actions,  Ceat  Dig.  ff 
190-211;  Dec.  Dig.  S  89.*] 

8l  LncTATiow  or  Actions  (8  72*) — Bboiniting  or  Running  or  Statct*. 

Where  the  court,  not  having  Jurisdiction  over  the  subject-matter, 
decreed  a  sale  of  trust  property,  the  10-year  statute  of  limitation  pre* 
scribed  by  Code  CIt.  Proc.  i  388,  which  applies  to  actions  to  set  aside 
the  Jndpnrait,  b^lns  to  run  in  favor  of  the  purchaser  from  the  time 
of  his  purchase  of  the  property,  and  not  from  the  time  the  infant  de- 
fmdants  attain  ttietr  majority,  and  so  the  only  extension  vaa  that  of 
one  year,  i^ren  in  ease  of  infants  by  Oode  Civ.  Proc.  i  396. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actlona,  Gent  Dig.  |S 
380-388;  Dec.  Dig.  |  72.*] 

4.  Limitation  or  Aotionb  (S  39*) — Sbttino  Asidb  or  Judgunts. 

The  10-year  limitation  prescribed  by  Code  Civ.  Proc  I  388,  apidles 
to  an  action  to  set  aside  a  Judgment  invalid  because  rendered  without 
Jurisdiction  of  the  i>artlea  defendant 

[Ed.  Note.— S^>r  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  U 
190~2U;  De&  Dig.  |  89.*] 

5.  IrrANTB  (I  80*) — Ouasdian  Ad  Lrmt— Appointment. 

The  appointment  of  a  guardian  ad  litem  for  nonresident  infant  de- 
fwdants  Is  a  anility,  where  made  before  serrice  of  process  upon  them 
was  complete. 

[Bd.  Note.— For  other  cases,  see  Infants,  Cent  Dig,  U  210-221;  Dec 
Dig.  i  80.*] 

6.  JUDaHKIT  (S  17*) — jTTBIBDIOnON — PBDCSBB. 

A  Judgment  against  nonresident  defendants,  entered  before  service 
of  process  by  publication  was  complete,  is  void  for  lack  of  Jurisdiction. 

[Ed.  Note.— For  other  cues,  aeo  Judgment,  Oant  Dig.  H  2S-8S,  167, 
422;  Dec  Dig.  S  17.*] 

Action  fay  Nixola  Greeley  Smith  Ford  and  another  against  Gabrielle 
G.  Gendenin  and  others.  Judgment  for  defendants. 

C.  Crowley,  of  New  York  City,  for  plaintiffs. 
De  Witt,  IxKkman  &  De  Witt,  of  New  York  City  (John  Vernon 
Bouvier,  Jr.,  of  counsel),  for  defendants  Clendenin. 
Charles  Haines,  of  White  Plains,  for  defendant  Hyatt 
Charles  A.  Van  Anken,  of  New  Rochelle,  for  defendant  West- 
chester County. 

Joseph  E.  Merriam,  of  Mt.  Kisco,  for  defendant  Town  of  New 
Castle. 

George  H.  Walker,  of  New  York  City,  for  defendant  New  York 
Cent.  &  H.  R.  R.  Co. 
Barrett  &  Buckbee,  of  White  Plains,  for  defendant  Beecher. 
David  H.  Hunt,  of  White  Plains,  for  defendants  Farrell.  

•Tor  ■tbsr  MSM  am  hum  tople  A I  man  la  Dm.  *  Am.  Digi.  IWff  to  tetok  *  Rsp"^  Indraw 
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MILLS,  J.  This  is  an  action  to  have  adjudged  nuH  and  void  as 
to  the  plaintiffs  a  certain  judgment  of  this  court,  entered  in  1883, 
purporting  to  appoint  a  trustee  to  sell  certain  real  estate,  and  as 
well  the  sale  and  deed  thereunder  and  various  subsequent  deeds  by 
the  grantee  in  that  deed. 

The  premises  involved  were,  at  the  time  of  the  sale,  a  farm  of 
nearly  80  acres,  situated  at  Chappaqua,  in  the  a)unty  of  Westchester, 
and  famous  as  the  homestead  of  the  then  late  Horace  Greeley.  It 
was  the  estate  to  which  that  great  editor  and  author,  during  the 
latter  years  of  his  life,  was  accustomed  weekly  to  retire  for  relief 
from  his  multitudinous  professional  cares,  and  where  he  conducted 
many  agriciUtural  experiments,  which,  through  his  writings,  became 
widdy  known  throughout  this  nation,  to  the  edification  and  instruc- 
tion of  many  people,  and  possibly  to  the  amusement  of  some. 

The  plaintiffs  are  two  of  the  three  children  of  his  daughter  Ida  L., 
now  deceased;  and  the  defendants  arc  his  only  surviving  child  and 
daughter,  Gabrielle,  who  purchased  at  the  sale  by  the  trustee,  and 
her  several  subsequent  grantees  of  divers  parcels  conveyed  by  her 
out  of  the  farm. 

Horace  Greeley  died  November  9,  1872;  his  wife,  Mary  Y,  C. 
Greeley,  having  predeceased  him  on  the  30th  of  the  preceding  October. 
At  her  death  the  record  title  of  the  farm  was  in  her  name,  except 
that  such  title  to  two  parcels  thereof,  aggregating  a  little  over  seven 
acres,  appears  to  have  been  in  his  name  then  and  up  to  his  death. 
She  left  a  will,  executed  November  21,  1867,  which  was  duly  ad- 
mitted to  probate  in  the  Surrogate's  Court  of  Westchester  a>unty 
December  18,  1872.  Such  will  purported  to  dispose  of  all  her  estate, 
real  and  personal,  and  to  give  the  same  ultimately  to  her  two  daugh- 
ters, Ida  and  Gabridle,  but  postponed  the  entire  division  of  the 
estate  between  them  until  Ida  should  become  30  years  of  age.  It 
created  a  certain  power  of  sale,  or  certain  ijowers  of  sale,  and  pos- 
sibly established  a  trust,  a  point  diluted  in  this  case.  Ida  then, 
being  over  21  years  of  age  and  named  as  an  executrix  in  the  will, 
took  out  letters  testamentary  thereon  and  qualified  and  acted  as  such 
executrix.  On  Ma^  1,  1875,  she  married  Nicholas  Smith,  and  died 
April  11,  1882,  leavmg  her  surviving  their  three  children,  viz.,  Horace 
Greeley  Smith,  bom  April  6,  1877,  and  the  two  plaintiffs,  Nixola 
Greeley  Smith,  now  Ford,  who  was  bom  April  5,  1880,  and  married 
Andrew  W.  Ford  about  April  1,  1910,  and  Ida  Greeley  Smith,  who 
was  born  March  9,  1882,  and  is  unmarried. 

Gabrielle,  the  only  surviving  daughter  of  Horace  Greeley,  married 
the  defendant  Frank  Montrose  Clendenin  in  April,  1891.  She  took 
actual  possession  of  the  farm  directly  after  receiving  her  deed  from 
the  trustee,  September  29,  1883,  and  has  held  such  possession  of  it 
ever  since,  except  the  certain  portions  thereof  which  from  time  to 
time  she  has  sold  and  conveyed  to  other  persons  and  corporations, 
who  or  which  have  had  such  possession  of  such  portions  under  such 
deeds  since  receiving  them.  * 

On  the  18th  day  of  April,  1883,  an  action  in  this  court  was  a>m- 
menced  by  such  Gabrielle,  as  plaintiff,  against  the  said  Nicholas  Smith. 
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Horace  Greeley  Smith,  Nixola  Greeley  Smith  Ford,  and  Ida  Greeley 
Smith  as  defendants,  in  which  the  complaint,  after  alleging  various 
pertinent  facts  and  that  the  said  Ida  U  Sniith  had  died  without 
exercising  the  power  of  sale  conferred  by  the  will  of  her  nx}ther, 

asked,  as  relief: 

"The  Judgment  or  decree  of  this  court  that  ehe  or  some  other  suitable 
person  be  appointed  as  a  trustee  to  carry  out  the  proTislons  of  said  will 
and  testament  of  aald  Blary  Y.  0.  Greeler,  deceased,  so  far  as  the  Bame 
may  be  Evolved  upon  a  trustee,  to  sell  the  real  estate  left  by  said  testatrix 
at  ber  death,  and  to  dispose  of  the  proceeds  thereof  porsoant  to  said  will 
or  the  law  of  the  case  as  duly  established,  or  for  such  other,  further,  or 
different  Judgment,  decree,  or  relief  as  to  the  court  may  seem  flt^  Just;  and 
proper,  wiUi  eosta  and  dUbunementa  of  tbis  actton." 

At  that  time  the  said  Nicholas  Smith  and  his  three  children,  above 
named,  were  residing  at  Shelbyville,  Ky. ;  and  on  the  19th  of  April, 
1883,  an  order  in  that  action  was  duly  made  by  a  justice  of  this 
court  for  the  service  of  the  summons  upon  them  by  publication. 
Such  service,  as  to  these  plaintiffs,  was  actually  completed  on  the 
8th  of  June,  1883.  Meanwhile,  on  May  8,  1883,  upon  the  petition 
of  the  father,  Mr.  George  Putnam  Smith  was,  by  an  order  of  this 
court  made  at  Special  Term,  appointed  guardian  ad  litem  for  the 
three  infant  defendants,  viz.,  the  said  Horace,  Nixola,  and  Ida.  each 
being  then  under  14  years  of  age,  viz.,  Horace  6  years,  Nixola  3,  and 
Ida  I.  Such  guardian,  on  May  11,  1883,  verified  and  served  the  usual 
answer  of  infant  defendants  by  guardian  ad  litem,  submitting  their 
interests  to^^the  protection  of  the  court.  On  May  15,  1883,  the 
answer  of  the  father,  Nicholas  Smith,  was  verified  and  served.  It  in 
effect  joined  in  the  prayer  of  the  complaint.  The  case  was  tried  on 
June  4,  1883,  decision  signed  June  23,  and  judgment  with  the  caption 
as  of  June  4  was  entered  July  2,  all  in  1883. 

The  judgment  recited  the  appearance  of  the  guardian  ad  litem 
and  of  the  attorney  for  the  father,  Nicholas  Smith,  and  their  being 
heard,  the  trial  and  decision,  and  granted  in  effect  the  relief  asked 
in  the  complaint,  appointed  Israel  A.  Haight  as  trustee,  directed  him 
to  sell  at  public  auction  said  premises,  containing  about  78.561  acres, 
hy  a  description  which,  as  I  understand  the  evidence,  included  the 
two  parcels,  of  which  the  record  title  was,  as  above  stated,  in  Horace 
Greeley,  but  which  the  decision  had  found  belonged  to  his  wife  at 
her  death.  The  trustee  duly  qualified,  and,  after  proper  advertise* 
ment,  sold  the  farm  at  public  auction  to  the  defendant  herein,  Gab- 
rielle  G.  Clendenin,  for  $10,000,  which  was  the  highest  and  indeed 
the  only  bid.  He  thereupon  duly  reported  to  this  court  his  pro- 
ceedings; and  thereafter,  on  September  22,  1883,  this  court  at 
Special  Term,  after  due  notice  to  the  attorney  of  the  defendant  Nich- 
ed Smith  and  the  said  guardian  ad  litem;  and  after  hearing  them, 
made  an  order  confirming  such  r^rt  and  directing  the  trustee  to 
execute  and  deliver  a  deed  to  consummate  such  sale.  Accordingly, 
on  September  29,  1883,  the  trustee  made,  executed,  and  delivered  to 
the  said  defendant  here,  Gabrielle  G.  Clendenin  (then  Greeley),  a 
deed  of  said  premises  by  said  description;  she  having  paid  to  him 
the  purchase  price  of  $10,000. 
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There  followed  various  proceedings  by  which  one-half  of  the  net 
proceeds  of  the  sale  were  set  apart  for  the  said  infants,  subject 
to  the  mterest  therein  of  their  father,  and  by  which  such  interest  was 

determined  to  be  one-third  of  such  amount,  apparently  upon  the 
theory  that  the  will  of  Mrs.  Mary  Y.  C.  Greeley  had  made  an  equi- 
table conversion  of  the  real  estate,  and  that  the  interest  of  her  daughter 
Ida  therein,  at  the  latter's  death,  was  personal  property,  and  b^ 
which  such  value  of  the  father's  interest  was  paid  to  him  or  his 
assignee,  and  the  remainder,  representing  the  net  interest  of  the  said 
three  infants,  was  also  paid  to  him  as  their  general  guardian,  he 
having  been  duly  appointed  as  such;  all  this  matter  of  the  final 
distribution  and  payment  being  accomplished,  or  radier  completed, 
in  January,  1886.  The  proceedings  subsequent  to  the  delivery  of  the 
deed  by  the  trustee  are  not  here  recited  more  fully,  as  it  is  plain  that 
they  cannot  affect  the  validity  of  the  title  conveyed  by  that  deed. 
It  may  be  added,  however,  that  on  October  8,  1883,  the  trustee  made 
a  final  report  to  this  court,  showing  that  he  had  delivered  the  deed, 
received  the  purchase  price,  and  paid  out  the  same  as  directed  by 
the  previous  order  of  the  court 

By  an  order  duly  made  at  Special  Term  October  13,  1883,  this 
court  approved  and  confirmed  all  the  proceedings  of  the  trustee.  Such 
order  recites  that  it  was  made  upon  due  notice  to  the  said  guardian 
and  to  the  attorney  of  the  said  Nicholas  Smith,  and  such  fact  also 
appears  by  their  several  admissions  indorsed  thereon. 

The  defendants  here  severally  plead,  as  an  affirmative  defense  and 
bar,  the  10-year  statute  of  limitations  under  sections  SSS^and  396  of 
the  Code  of  Civil  Procedure;  and  it  becomes  necessary,  or  at  least 
appropriate,  lirst  to  consider  and  decide  upon  such  defense. 

[1]  There  is  no  dispute  about  any  of  the  facts  affecting  this  ques- 
tion. The  deed  by  the  trustee.  Haight,  to  the  defendant  Mrs.  Clenden- 
in,  under  the  judgment  in  the  former  action,  was  delivered  and  became 
complete  on  September  29,  1883,  or  at  least  on  October  13th  of  that 
year,  when  the  final  order  of  confirmation  was  made.  TheSfc  plain- 
tiffs became  of  age,  respectively,  Mrs.  Ford  April  5,  1901,  and  Miss 
Smith  March  9,  1903.  This  action  was  commenced  March  3,  1911. 
Therefore  the  10-year  limitation  of  section  388,  and  the  one-year  ex- 
tension by  section  396,  if  applicable^  had  elapsed  long  before  this  ac- 
tion was  commenced.  It  is  the  contention  of  the  counsel  for  the  de- 
fendants that  such  sections  are  applicable  to  and  govern  this  action ; 
while  it  is  the  contention  of  the  counsel  for  the  plaintiff  that  the  right 
to  maintain  this  action  is  a  continuing  right,  accruing  newly  every 
day,  and  that  no  statute  of  limitations  has  even  begun  to  run  against  it. 

It  seems  clear  to  me,  however,  that  the  10-year  limitation,  viz.,  said 
section  388,  is  applicable  to  the  cause  of  action  alleged  in  this  com- 
plaint. This  is  an  action  to  have  the  judgment  and  sale  and  deed  and 
other  incidental  proceedings  in  the  former  action  adjudged  to  be  null 
and  void  against  these  plaintiffs  for  want  of  jurisdictitm  of  this  court 
in  that  action  of  the  subject-matter  thereof.  In  short,  this  action  ap- 
pears to  be  a  direct  attack  upon  the  former  judgment.    Warren  v. 
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The  complaint  herein  may  perhaps  be  construed  also  to  impeach 
such  sale  and  deed  upon  another  ground,  viz.,  that  of  fraud,  at  least 
constructive,  in  that  it  is  therein  alleged  that  the  defendant  Mrs.  Clen- 
denin,  while  then  in  effect  a  trustee,  as  being  administratrix  with  the 
will  annexed  of  her  mother^  purchased  the  property  herself  for  a 
grossly  inadequate  price.  Cahill  v.  Seitz,  93  App.  Div.  105,  86  N. 
Y.  Supp.  1009. 

The  briefs  of  all  the  learned  counsel  discuss  at  length  the  question 
whether  or  not,  as  evidenced  by  the  record  of  the  former  action,  this 
cauit  therein  obtained  jurisdiction  of  the  persons  of  the  plaintiffs  here. 
The  claim  of  the  plaintiffs'  counsel,  to  the  effect  that  the  court  had 
not  there  gained  such  jurisdiction,  is  based  upon  two  contentions  of 
fact,  viz. :  (1)  That  the  order  appointing  their  guardian  ad  litem  was 
made  in  that  action  before  service  of  the  summons  upon  them  by  pub- 
lication had  become  complete;  and  (2)  that  the  action  was  actually 
tried  in  court  before  such  service  was  completed.  But,  upon  a  care- 
ful and  repeated  examination,  I  fail  to  find  that  the  complaint  alleges 
either  of  those  facts  or  states  either  contention  as  an  objection  to  the 
validity  of  the  judgment  and  the  proceedings  thereunder.  The  com- 
plaint here  is  extraordinarily  precise  and  definite,  in  stating  by  way 
of  summary,  in  division  XXXV  thereof,  the  grounds  of  the  plaintiffs' 
objections  to  the  validity  of  that  judgment  and  those  proceedings,  and 
no  such  ground  of  objection  is  therein  stated,  directly  or  by  implica- 
Hon.  Those  grounds,  as  stated  in  said  division,  are  solely  as  above 
summarized. 

Such  a  cause  of  action  as  that  all^d  in  the  complaint  is,  I  think, 
clearly  subject  to  the  10-year  limitation.  Miner  v.  Beekman,  50  N. 
Y.  337,  338;  Cahill  v.  Seitz,  93  App.  Div.  105,  86  N.  Y.  Supp.  1009; 
CyOonohue  v.  Smith,  130  App.  Div.  214,  114  N.  Y.  Supp.  536. 

In  the  Miner  Case,  supra,  the  Court  of  Appeals  held  that  the  20- 
year  statute  of  limitations  applied  only  to  cases  which,  prior  to  the 
enactment  of  the  Codie,  were  actions  at  law  for  the  recovery  of  real 
property  or  its  possession,  and  were  triable  by  jury,  and  that  an  aeticm 
brought  by  a  mortgagor,  who  had  not  been  made  a  party  at  all  in 
the  action  to  foreclose,  against  the  purchaser  at  the  foreclosure  sale, 
who  had  taken  possession  under  the  deed  given  thereat,  was  barred  in 
10  years  after  possession  of  such  purchaser  began. 

In  the  Cahill  Case,  supra,  the  Appellate  Division  in  the  Fourth  De- 
partment held  that  an  action  by  a  former  infant  to  set  aside  her  guard- 
ian's purchase  of  her  lands  at  a  foreclosure  sale  was  subject  to  the 
10-year  limitation,  and  that  such  limitation  began  to  run  ^rom  the  time 
of  the  sale. 

In  the  O'Donohue  Case,  supra,  the  Appellate  Division  in  the  First 
Department  held  that  in  an  action  by  a  former  infant  to  cancel  her 
deed  executed  during  infancy  the  10-year  limitation  applied;  but  a 
majority  of  the  court,  two  justices  dissenting,  held  also  that  such  lim- 
itation did  not  begin  to  run  until  the  infant  had  attained  her  majority. 

The  case  of  Schoener  v.  Lissauer,  107  N.  Y,  lU,  13  N.  E.  741, 
cited  by  the  counsel  for  the  plaintiff  against  this  proposition,  does  not 
afpcAT  to  me  to  so  hcdd.   On  the  contrary,  the  opinion,  at  107  N. 


«0 


187  NBW  TORK  SUPPLBUSNT 


(Sup.  Ct- 


Y.  117,  13  N.  E.  743,  says,  referring  to  an  action  hy  the  owner  of 
the  fee  to  remove  a  cloud  upon  title  to  land  by  the  cancellation  of  a 
mortgage  thereon : 

"Tbe  cause  of  action  1b  not  tbe  creation  of  the  cloud,  but  Its  exlstence,- 
Its  effect  upon  the  title  of  the  owner,  and  Ms  right  to  have  It  removed. 
That  Is  a  continuing  right,  which  endures  as  long  as  the  occaBlon  for  its 
exercise,  and  is  not  limited  by  any  statute,  unless  It  be  the  10-year  limi- 
tation upon  equitable  actioim  not  otherwise  provided  for  (Code,  S  388),  which, 
even  if  applicable,  does  not  affect  the  right  of  the  plaintiffs  in  this  case." 

'Hiis  excerpt  from  the  opinion  seems  to  imply  that  the  10-year  lim- 
itation would  apply  in  that  case. 

The  distinction  and  the  limitation  of  the  cases  where  the  statute 
does  not  run  at  all,  as  is  claimed  by  the  plaintiff's  counsel  to  be  true 
here,  is  clearly  pointed  out  in  Miner  v.  Beekman,  SO  N.  Y.  337,  where 
it  was  stated  that,  if  it  appeared  that  the  defendants  held  merely 
"avowedly  as  mortgagees  in  possession,"  the  statute  would  not  begin- 
to  run ;  but,  as  it  appeared  that  they  held  under  the  deed  given  in 
the  foreclosure  action,  the  10-year  statute  did  apply,  and  did  begin 
to  run  from  the  taking  of  possession.   50  N.  Y.  344. 

The  cases  of  Darrow  v.  Calkins,  154  N.  Y.  503,  512,  49  N.  E.  61, 
AS  L.  R.  A.  299,  61  Am.  St.  Rep.  637,  and  of  Howell  v.  Leavitt,  9S 
N.  Y.  617,  at  page  622,  are  not  inconsistent  with  the  conclusion  now 
being  stated,  because  the  former  was  an  action  in  partition  and  the 
latter  an  action  in  ejectment,  in  each  of  which  the  20-year  statute  of 
limitations  under  section  365  of  the  Code  of  Civil  Procedure  applied. 

[2]  In  this  kind  of  an  action  the  lO^year  statute  applies,  even  if 
the  plaintiffs  might,  upon  the  facts  alleged,  have  maintained  partition 
or  ejectment.  Miner  v.  Beekman,  50  N.  Y.  337. 

[8]  It  remains  to  determine  whether  the  10  years  of  limitation  be- 
gan to  run  in  this  case  with  the  taking  of  possession  by  the  defend- 
ant Mrs.  Clendenin  under  the  trustee's  deed  in  the  latter  part  of  1883, 
or  as  to  each  plaintiff  with  her  attainment  of  majority.  As  to  this 
question  it  must  be  admitted  that  the  decisions  are  not  altogether  har- 
monious and  clear. 

The  case  of  Miner  v.  Beekman,  50  N.  Y.  337,  holds  not  only  that 
the  10-year  limitation  applies  to  such  action,  but  that  it  began  to  run 
at  once  upon  the  taking  possession  under  the  referee's  deed.  But 
that  case  did  not  involve  the  elements  of  any  infancy. 

In  the  case  of  Cahill  v.  Seitz,  supra,  93  App.  Div.  105,  86  N.  Y. 
Supp.  1009,  the  Appellate  Division  in  the  Fourth  Department,  with- 
out any  dissent,  hdd  that,  in  an  action  to  avoid  a  guardian's  purdiase 
at  a  foreclosure  sale  of  his  infant  ward's  lands,  the  10-year  limita- 
tion began  to  run  against  her  from  the  time  of  his  purchase,  and  was 
extended  by  section  396  of  the  Code  only  one  year  after  her  attaining 
majority.  It  cannot  be  doubted  that  that  decision  is  an  express  au- 
thority directly  in  point  upon  this  question  here.  Indeed,  the  com- 
plaint in  this  action,  so  far  as  it  seeks  to  avoid  the  sale  on  the  ground 
that  the  purchaser  was  really  actii^  in  a  fiduciary  capacity  and  paid 
an  inadequate  price,  is  exactly  like  the  complaint  in  that  action. 

However,  in  the  case  of  O'Donohue  v.  Smith,  130  App.  Div.  214» 
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114  N.  Y.  Supp.  536,  the  Appellate  Division  in  the  First  Department 
held  that,  in  an  action  to  cancel  a  deed  executed  in  infancy,  the  cause 
of  action  did  not  arise  or  accrue  until  after  the  expiration  of  the 
period  of  infancy,  and  the  grantor  by  some  overt  act  had  disaffirmed 
the  deed,  and  that  he  had  10  years  after  attaining  majority  in  which 
to  perform  such  act,  and  apparently  10  years  thereafter  in  which  to 
bring  the  action.  Two  of  the  five  justices  composing  the  court  dis- 
sented, one  with  an  opinion  wherein  he  contended  that  the  decision 
of  Cahill  V.  Scitz,  supra,  was  applicable  and  reasonable.  The  majority 
opinion  did  not  notice  Cahill  v.  Seitz,  but  cites  the  case  of  Eagan 
V.  Scully,  29  App.  Div.  617,  51  N.  Y.  Supp.  680,  affirmed  without 
opmion  173  N.  Y.  581,  65  N.  £.  1116.  In  that  case  the  Appellate 
Division  held  that  an  infant  had,  after  attaining  his  majority,  the  full 
term  of  the  statute  of  limitations  in  which  to  disaffirm  his  conveyance 
made  daring  his  infancy.  This  decisicm,  having  been  affirmed  by  the 
Court  of  Appeals,  must  be  accepted  here  as  the  law. 

This  case,  however,  is  not  that  of  a  person  attempting  after  major^ 
ity  to  disaffirm  and  avoid  his  conveyance  or  act  performed  during 
infancy,  but  is  the  case  where  a  person  attempts  to  have  avoided  the 
deed  or  act  of  others  made  or  performed  during  his  infancy,  whereby 
his  rights  purport  to  be  prejudiced. 

In  Cahill  v.  Seitz,  supra,  the  opinion  recognizes  this  distinction  and 
concedes  that  in  case  of  such  a  voluntary  conveyance  the  right  of  dis- 
affirmance runs  from  the  attainment  of  majority  for  the  full  10  years 
thereof;  yet  it  distinctly  holds  that  as  to  the  acts  of  others,  e.  g.,  the 
deed  of  trustee  Haight  here,  the  10-year  limitation  begins  with  the 
taking  possession  thereunder.  It  is  immaterial  what  I  may  think  of 
this  distinction,  as  it  is  my  plain  duty  to  accept  and  follow  the  law 
applicable  to  this  case  as  declared  by  the  superior  tribunal,  which  ap- 
pears to  me  to  be  that  declared  in  Cahill  v.  Seitz,  supra.  Certainly 
there  is  in  the  later  case  of  O'Donohue  v.  Smith,  supra,  no  express 
overruling  of  that  law.  Therefore  I  holdi  and  decide  that  the  plain- 
tiffs' cause  of  action  alleged  in  the  complaint  was  subject  to  the  10- 
year  limitation  by  said  section  388,  and  was  extended  by  said  section 
3%  one  year  as  to  each  plaintiff  after  she  attained  her  majority,  and 
that,  therefore,  this  action  was  and  is  barred  by  such  statute  of  lim- 
itaticxis. 

[4,S]  Moreover,  if  tiie  complaint  can  be  construed  or  treated  as 
alleging  that  this  court  in  the  former  action  did  not  obtain  jurisdic- 
tion of  the  person  of  the  plaintiffs,  it  seems  to  me  that  the  result  as 
to  this  plea  of  the  statute  of  limitations  would  be  the  same.  The  lead- 
ing case  of  Miner  v.  Beekman,  50  N.  Y.  337,  at  page  344,  above  cited, 
was  of  that  precise  character.  In  that  case  the  plaintiff  had  not 
even  been  made  a  party  to  the  foreclosure  action,  and,  of  course, 
there  was  no  pretense  even  that  the  court  in  that  action  had  gained  - 
jurisdiction  of  him  personally.  No  doubt  the  appointment  of  a  guard- 
ian ad  litem  for  the  plaintiffs  before  the  service  of  the  summons  upcm 
them  had  become  complete,  which  was  undoubtedly  the  situation,  was 
a  nullity.  Darrow  v.  Calkins,  154  N.  Y.  503,  513,  49  N.  E.  61,  48 
I*.  R.  A.  299,  61  Am.  St  Rep.  637;  Crouter  v.  Crouter,  133  N.  Y. 
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55,  62,  30  N.  H.  726;  Ingersoll  v.  Mangam,  84  N.  Y.  622;  Potter 
V.  Ogdeh,  136  N.  Y.  384,  392,  33  N.  E.  228;  Taylor  v.  Emmet,  137 
App.  Div.  202,  122  N.  Y.  Supp.  66. 

[I]  It  seems  to  me  that  the  learned  counsel  for  the  plaintiff  is 
quite  right  in  his  contention  that  if,  as  he  claims  the  evidence  shows, 
tiie  former  action  was  actually  tried  on  June  4,  1883,  and  the  service 
by  publication  of  the  summons  upon  these  plaintiffs  did  not  become 
complete  until  the  8th  of  that  month,  the  court  in  that  action  had  no 
jurisdiction  as  to  these  plaintiffs  at  that  time  to  try  the  case.  Darrow 
V.  Calkins,  154  N.  Y.  503,  513,  49  N.  E.  61,  48  L.  R.  A.  299,  61  Am. 
St.  Rep.  637. 

If  it  could  be  established  that  that  trial  did  not  take  place  on  the 
4th  day  of  Jtme,  which  date  the  court  here  may  take  judicial  notice 
was  the  opening  day  of  the  regular  June  Trial  and  Special  Term  of 
this  court  in  Westchester  cotmty  for  the  year  1883,  but  at  some  date 
after  the  service  of  the  summons  upon  these  plaintiffs  had  become 
complete,  possibly  a  different  question  might  be  presented  under  this 
defense  of  the  statute  of  limitations.  It  would  seem  that  then  the 
judgment  in  that  action  was  not  void,  but  only  voidable  at  the  elec- 
tion of  these  plaintiffs,  to  be  exercised  within  a  reasonable  time. 
Whether,  then,  by  parity  of  reasoning,  the  doctrine  of  OTDonohue 
V.  Smith,  130  App.  Div.  214,  114  N.  Y.  Supp.  536,  as  above  recited, 
would  apply  to  these  plaintiffs,  and  they  would  have  10  years  after 
attaining  their  majority  to  make  and  declare  their  such  election,  ap- 
pears to  COTistitute  an  abstract  question,  which  need  not  here  be  de- 
cidied  or  discussed.  It  may  be  remarked,  however,  that,  if  the  doctrine 
of  that  case  did  apply  to  such  effect,  this  action  must  fail  because 
the  complaint  contains  no  allegation  of  any  such  election,  or  of  any 
overt  act  on  the  part  of  the  plaintiffs  declaring  the  same  prior  to  the 
bringing  of  this  action.  For  such  want  the  complaint  was  dismissed 
in  that  case. 

The  decision  here,  therefore,  must  be  in  favor  of  the  defendants, 
but  without  costs. 


BOARD  OP  EDUCATION  OP  CITY  OF  IjOCKPORT  t.  RICHMOND  et  al. 
<SiiK>reme  Court,  Equity  Twin,  Niagara  County.    June,  1912.) 

1.  WXTBSS  AND  Watbb  Oouiisbs  (|  203*)— Watkbwobkb. 

The  board  of  education  of  Lockport  being  a  mnnlelpal  corporation 
disUnet  from  the  dty,  the  water  commlsalonerB  should  not,  for  nonpay- 
ment, resort  to  remedy  provided  In  city  charter  of  shotting  off  the  wa- 
ter supply  to  the  public  schools;  water  being  a  public  necessity,  and 
the  duty  of  paying  the  rates  being  a  ministerial  one,  ^orceable  by 
mandamus. 

[Bd.  Note. — For  other  <»ses,  see  Waters  and  Water  Coorsee,  Cent 
Dig.  H  290-299;  Dec.  Dig.  |  203.*] 

2.  Schools  and  School  Districts  ({  87*) — LiABiums— Waxes  Ratto— 

ElZBHPTION. 

School  Act  (Laws  1847,  c.  SI)  |  23,  providing  that  school  property 
Tested  In  the  board  of  education  shall  be  exempt  from  taxation  and 
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•zecntltui,  doei  not  ezsmpt  the  board  from  the  dnt^  of  paTlng  for 
water  fnmlshed  the  school,  though  It  be  a  form  of  taxation;  and 
Iiockport  City  Charter  (Lrwm  1911,  c.  870)  |  204,  having  given  the  water 
board  power  to  fix  the  rates,  the  Board  of  Education,  being  a  aerate 
eorporatlon,  Is  properly  chargeable  with  the  water  It  uses. 

(Bd.  Note.— For  other  cases,  see  Scbocda  and  School  Districts,  Gwt 
DlK.  U  206,  207;  Dea  Die  |  87.*] 

Action  for  an  injunction  by  the  Board  of  Education  of  the  City  of 
Lockport  against  William  Richmond  and  others,  as  Water  Commis- 
sioners, and  others.  Submitted  on  agreed  facts.  Judgment  granting 
an  injunction  for  plaintiff,  and  denying  other  relief. 

W.  W.  Storrs,  of  Lockport,  for  plaintiff. 
W.  S.  Caton,  Corp.  Counsel,  for  defendants. 

FOUND,  J.  This  case  presents  two  questions  for  the  determina- 
tion of  the  court:  (1)  Have  the  defendants,  the  water  board  of  the 
city  of  Lockport  and  the  superintendent  of  waterworks,  authority  to 
shut  off  from  the  public  schools  the  water  supply  from  the  municipal 
water  supply  system  of  the  city  for  the  allied  nonpayment  of  water 
rates  by  the  plaintiff,  the  board  of  education  of  said  city?  (2)  Have 
said  defendants  authority  to  require  ol*  compel  said  plaintiff  to  pay 
lor  water  furnished  from  the  municipal  water  supply  system  of  said 
city  to  the  public  schools?  The  fint  questicoi  is  <uie  of  remedy;  the 
second  question  is  one  of  right. 

[1]  The  board  of  education  of  the  city  of  Lockport  is  a  municipal 
corporation,  separate  and  distinct  fr6m  Uie  city  of  Lockport,  holding 
title  to  the  school  property,  disbursing  its  own  funds.  Laws  1847,  c. 
51,  as  amended.  It  has  never  been  constituted  a  part  of  the  city  gov- 
ernment. Its  duties  are  state,  not  local.  Ham  v.  Mayor,  70  N.  Y. 
459.  But  the  stt{^ly  of  water  to  the  public  schools  is  a  public  neces- 
sity and  should  not  be  interfered  with,  even  though  it  should  be  the 
duly  of  the  board  of  education  to  pay  water  rents.  I  think  that  the 
remedy  of  cutting  off  the  water  supply  for  unpaid  water  rates  pro- 
vided by  section  210  of  the  City  Charter  (Laws  1911,  c  870)  cannot 
be  applied  against  the  board  of  education  of  the  city  of  Lockport. 
Hie  du^  of  paying  the  water  rates,  if  any,  due  from  the  board  of  ed- 
ucation, is  a  clear  l^;al  duty,  purdy  ministerial,  which  can  probably 
be  compelled  fay  mandamus,  without  resort  to  the  summary  method 
properly  provid»l  for  in  case  of  delinqu^  private  corporatu>ns  and 
individuals.  People  ex  rel.  Johnson  v.  Barrows,  140  App.  Div.  24, 
124  N.  Y.  Supp.  270,  affirmed  204  N.  Y.  664,  97  N.  E.  1113;  Board 
of  Witer  Com'rs  v.  Corning,  140  App.  Div.  U,  124  N.  Y.  Supp.  268, 
affinned  201  N.  Y.  570,  95  N.  E.  1123. 

[2]  It  is  urged  that  the  plaintiff  is  exempt  by  law  from  liability  for 
ttie  payment  of  water  rates.   Section  23  of  the  school  act  provides : 

"The  title  of  letaoolbonaes,  sites,  lots,  furniture,  hooka,  apparatus  and 
ARnrtenanceB,  and  all  otber  scbuol  property  In  this  act  mentioned,  shall  be 
Vested  In  said  board  of  education ;  and  the  same,  wblle  used  for  or  appro- 
Ifflated  to  school  purposes,  shall  be  exempt  from  all  taxes  and  assess- 

*V»otbM-cMM  M*  Mme  topic  *  i  stDMBSB  In  Dsb  *  Am.  nigi.  IttT  to  daUb  ABap'r  ZadisM 


Digilized  by 


64 


1S7  NBW  TOBK  BUPPLBMSXn 


(Sup.Ct 


menti,  and  than  not  be  liable  to  be  levlea  upon  or  sold  by  Tlitne  of  aii7 
warrant  or  execntlon." 

This  is  an  exemptim  of  the  property,  not  of  the  board.  Water 
rates  are  not  made  a  lien  on  property  by  the  Lockport  Charter,  and 
while  "the  imposition  of  water  rates  is  but  a  mode  of  taxation"  (Fire 
Ins.  Co.  V.  Keeseville,  148  N.  Y.  46,  42  N.  E.  405,  30  L.  R.  A.  660, 
51  Am.  St.  Rep.  667),  I  find  nothing  in  the  School  Act  which  thieves 
the  board  of  education  from  liability  for  water  rates.  But  the  remedy 
is  not  by  the  enforcement  of  a  lien  therefor  against  the  school  prop- 
erty.  The  Charter  provides  (section  204)  that: 

"The  water  board  sball  have  power,  subject  to  tbe  approval  of  the  com- 
mon council,  to  fix.  prescribe,  and  r^olate  the  water  rates  and  charges 
for  the  use  of  water  In  the  said  dt;." 

In  the  exercise  of  such  power,  meter  fates  have  been  fixed.  I  am 
of  the  opinion  that  the  board  of  education,  being  a  distinct  municipal 
corporation  and  not  a  mere  department  of  the  city  government,  is 
properly  chargeable  at  the  fixed  rates  for  the  water  it  uses.  While  it 
apparently  was  not  the  design  of  the  Legislature  that  the  water  board 
should  sue  die  board  of  education  to  recover  unpaid  water  rents,  or 
cut  off  the  water  from  the  schools,  or  sell  the  school  property  to  pay 
water  rates,  it  seems  clear  that  the  board  of  education  was  . made  sep- 
arate from  the  city  government,  so  that  it  might  conduct  business 
with  the  village  and  later  with  the  city  as  a  distinct  entity,  and  that  it 
should  pay  its  water  rates  the  same  as  any  other  consumer.  The 
question, .  in  a  sense,  is  one  of  bpokkeeping.  The  money  comes  from 
liie  same  ultimate  source.  The  city  appropriates  money  to  the  board 
of  education  for  school  purposes,  and  out  of  those  fun^  the  board  of 
education  pays  its  bills,  for  water  as  for  any  other  commodity.  The 
Legislature  may  doubtless  compel  the  city  to  furnish  water  to  the 
schools  without  charge,  for  the  purpose  is  a  public  purpose,  and  in  a 
broad  sense  a  city  purpose.  Without  passing  on  that  question,  it  re- 
mains for  the  court  only  to  make  permanent  the  temporary  injunction 
which  restrains  defendants  from  shutting  off  the  water  supply  from 
the  public  schools,  without  costs  to  either  party. 

Prepare  decision  accordingly. 


PEOFLB  ez  rd.  SCHOENWAU)  t.  TREMAN,  Saperlntendent  Of 
PabUc  Works. 


(Supreme  Court,  Special  Term,  Brie  Coon^.   March,  1B12.) 

L  States  (S  53*) — Buplot£s — Di&uiBaAL — Civil  Sebtiob — '*Labohcb.* 

Const  art.  6,  {  3,  proTldes  for  the  appointment  of  assistant  st^terln* 
tendenta  of  public  works,  for  the  filling  of  vacancies  In  such  office,  etc, 
and  declares  that  all  other  persons  employed  In  the  care  and  manage- 
ment of  canals,  except  collectors  of  tolls,  and  those  In  tbe  departm^t 
of  the  state  engineer  and  surveyor,  shall  be  appointed  by  tbe  inspector 
of  public  works,  and  be  subject  to  suBp^uAon  or  removal  by  him.  Re* 
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lator,  a  Otvll  War  Teteran,  was  awotnted  bridge  tender  by  a  deputy 
anrv^or  In  1901.  working  daring  the  season  of  canal  naTigation;  bis 
serrlGes  being  dfapensed  with  and  bis  pay  stopped  daring  tbe  closed 
season.  He  waa  employed  tor  soccesslTe  seasons  antil  the  spring  of 
1911,  wben  cm  bis  reporting  for  daty  bis  position  was  refused  him.  Tbe 
position  <a  brldgs  tmOm  Is  not  an  offlce  created  or  recognised  by  statute, 
being  left  to  the  discretion  of  the  superintendent  of  pnbUc  works  and 
the  agreement  of  the  parties ;  nor  Is  tbe  term  of  emiHoyment  or  compen- 
sation regulated  by  legislation.  The  position  was  placed  In  tbe  noncom- 
petltlre  class,  was  exempt  from  examination,  and  classed  as  "laborer." 
Held  that,  the  word  "laborer"  being  ordinarily  used  to  designate  per> 
sons  whose  employment  U  uncertain  as  to  time  and  terminates  when 
Qie  works  on  which  th^  are  engaged  ends,  as  dlsttngolshed  from  men 
who  are  employed  for  a  definite  w  fixed  term  from  year  to  year,  rtiator 
was  therefore  subject  to  remoTal  without  the  preferring  of  charges  or 
fbs  granting  of  a  bearing 

CEd.  Not&— For  other  cases,  see  States,  Cent.  Pig.  H  48,  OS;  Dee.  Dig.. 
168.* 

ror  otber  ^nltlons,  see  Words  aad  Phrases,  toL  fi^  ppb  8882-8968; 
toL  ^  p.  7700.1 

2.  Buns  (I  S3*) — ^IhfFLOTfia— DiaoHABOE  or  Tsnuir. 

Tbe  statute  against  summary  discharge  of  a  veteran  without  a  beax^ 
tog  does  not  torMd  his  renxiTal  wben  ttB  position  is  abolished,  or  whea 
his  serrlces  are  diq^ensed  witli  for  mint  ot  work  or  in  the  interest  of 
economy^  or  where  th^  term  baa  expired. 

[Ed.  Noto— For  other  eases,  sea  State%  Cent  Dig.  H  48;  SS;  Dee. 
Dig.  I  68.*] 

8.  States  (|  63*)--]I!icplot£8— -Ykixban— Dz80HABa&~LocE  Tcinms. 

Relator,  a  Teteran,  was  employed  as  a  canal  lock  tender  In  1891,  and 
for  four  years  worked  only  during  the  navigation  season ;  but  from 
1900  to  the  time  of  his  dlscharjre  he  worked  continuously  summer  and 
winter  at  a  certain  lock,  rec^vlug  846  a  month  during  the  canal  season, 
and  was  carried  on  the  pay  rolls  as  a  "lock  tender,"  and  for  the  rest  of 
the  time  he  received  810  a  month  and  was  on  the  roll  as  "watching 
guard  lock."  The  lock  at  which  he  waa  stationed  opened  Into  Lake 
Erie,  and  It  was  necessary  to  have  a  person  on  watch  there  at  all  times. 
Held,  that  relator's  emplwnuiit  was  contlnoonSk  and  therefore  he  waa 
not  subject  to  discharge  without  the  filing  of  charges  and  a  hearing. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig,  H  4^  68;  Dec. 
Dig.  I  68.*] 

Proceedings  by  the  People,  on  the  relation  of  Albert  Schoenwald ' 
and  of  Barney  Denner,  for  mandamus  to  compel  the  reinstatement  of 
relators  to  positions  formerly  held  by  them  in  the  Canal  Department 
of  the  State  of  New  York,  from  which  they  were  dismissed  without 
the  filing  of  charges  and  without  hearing.  Proceedings  dismissed  in 
tiie  case  of  Schoenwald,  and  writ  grant^  in  the  case  of  Denner. 

Partoa  Swift,  for  relators. 
Henry  W.  KUleen,  for  defendant 

WHEELER,  J.  Each  of  these  proceedings  was  instituted  by  the 
relators,  praying  for  a  peremptory  writ  of  mandamus  to  restore  them 
to  the  positions  formerly  occupied!  by  them  in  the  Canal  Department 
of  the  State  of  New  York,  from  which  they  contend  they  were  il- 
l^ally  dismissed,  without  charges  and  without  a  hearing.  Both  re- 
lators  are  veterans  of  the  Chril  War,  and  invoke  the  statutes  of  the 
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State  providing  that  in  the  case  of  veterans  they  shall  not-  be  dis- 
charged from  the  public  service,  except  on  charges  and  after  a  hear- 
ing. 

Schoenwald  was  appointed  a  bridge  tender  by  the  deputy  superin- 
tendent of  canals  in  the  year  1901,  and  assigned  work  on  one  of  the 
canal  bridges  in  the  city  of  Buffalo.  He  worked  in  this  position  of 
bridge  tender  for  the  season  of  canal  navigation,  and  in  the  fall,  when 
■the  canal  closed,  his  services  were  dispensed  with  and  his  pay  stopped. 
The  following  spring  he  watched  the  newspapers,  and  learned  when 
the  canal  was  to  open,  and  reported  to  the  deputy  superintendent,  and 
was  again  put  to  work  on  his  old  job.  This  continued  each  year  un- 
til the  fall  of  1910,  when  the  canal  closed  for  the  season.  In  the 
spring  of  1911  Schoenwald  again  reported  for  duty  and  was  refused 
his  old  position.  He  advised  the  superintendent  of  the  fact  that  he 
was  a  veteran  and  claimed  the  statutory  r^ht  to  his  old  place.  This 
was  refused.  No  charges  against  Schoenwald  were  ever  preferred, 
and  no  hearing  had.  When  he  was  originally  appointed  bridge  tender, 
nothing  was  said  as  to  the  term  of  his  appointment,  and  nothing  was 
said  about  that  matter  at  any  of  the  subsequent  times  when  he  re- 
sumed work  as  a  bridge  tender.  The  case  of  Barney  Denner  is  some- 
what different  in  its  facts,  as  will  be  noted  later  in  the  opinion. 

Upon  the  presentation  of  the  relators'  petitions  at  Special  Term,  the 
defendant  appeared  and  raised  issues  of  fact  which  necessitated  the 
trial  of  the  issues  before  a  jury.  The  two  proceedings  came  befofe 
a  Trial  Term  of  the  court,  and  after  hearing  the  evidence  the  trial 
judge  directed  a  verdict  in  favor  of  the  defendant.  The  parties  now 
come  before  the  Special  Term,  and  the  counsel  for  relators  moves 
for  a  new  trial  in  each  case  upon  a  case  and  exceptions,  and  it  was 
stipulated  that  such  motion  might  be  heard  at  Special  Term,  and  for 
the  purposes  of  the  motion  the  stenographer's  minutes  of  the  trial 
be  taJcen  to  be  the  case  and  exceptions. 

The  real  question  to  be  passed  on  by  this  court  is  whether  the  hir- 
ing of  the  relator  was  for  the  period  of  navigation  of  each  year,  or 
whether  the  relator  is  to  be  deemed  appointed  for  an  indefinite  term, 
performing  his  duties  simply  so  long  as  the  canal  remained  open  for 
business.  If  the  hiring  was  simply  for  the  season's  work,  and  there 
was  a  re-employment  when  canal,  navigation  opened  in  the  spring, 
then,  concededly,  the  relator's  connection  with  the  department  teraii- 
nated  when  the  season's  operations  ended.  If,  on  the  other  tmnd,  he 
is  to  be  regarded  as  hojdii^  over  irom  season  to  season,  then  as  a 
veteran,  entitled  to  the  bendfit  of  the  act  forbidding  a  veteran's  dis- 
charge from  public  employment  except  on  charges  and  after  a  hear- 
ing, the  relator  has  a  standing  in'  court  for  the  relief  asked.  As  the 
facts  are  practically  undisputed,  we  are  of  the  opinion  the  question 
presented  is  purely  a  question  of  law,  arid  no  issue  of  fact  remained 
for  disposition  by  the  jury.  " 

[1]  In  the  first  place,  it  is  to  be  observed  that  the  position  of  bridge 
tender  is  not  an  office  created  or  recognized  by  statute.  No  fixed 
compensation  is  provided  for  the  place.  The  amount  to  be  paid  for 
the  services  rendered  is  left  to  the  discretion  of  the  superintendent  of 
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public  works  and  the  agreement  of  the  parties.  Neither  the  term  of 
employment  nor  the  compensation  to  be  paid  is  in  any  way  regulated 
by  legislation.  The  relator  was  employed,  like  the  great  mass  of 
others  engaged  in  operating  the  cansOs,  under  the  graeral  authority 
given  by  the  Constitution  of  the  state,  providing  as  follows : 

"Section  a;  artlele  D.  TIM  mperlntaideiit  of  jniblle  works  ahaU  appoint 
not  more  than  thrae  aadstant  euperlntendenta,  wboae  duties  aball  be  pre- 
scribed by  Mm,  subject  to  modification  by  the  le^slatnre,  and  wbo  Shall 
receive  for  tbelr  services  a  compensation  to  be  flxed  by  law.  Th^  shall 
bold  their  office  for  three  years,  subject  to  sospenslon  or  removal  by  the 
enpertntendent  of  public  wortui,  whoever,  In  his  judgment,  the  public  In- 
terests ahall  so  require.  Any  vacancy  In  the  office  of  any  such  assistant 
superlnteudmt  shall  be  filled  for  the  remainder  of  the  term  for  which  he 
was  appointed  by  the  superintendent  of  public  works;  but  in  case  of  the 
suspensbm  or  removal  of  any  sndi  assistant  superintendent  by  him,  he  shall 
at  <Hie»  report  to  the  covemor,  in  writing,  the  cause  of  soch  raBoral.  AM 
other  pentmt  ern^ved  to  the  core  and  managema^  of  th€  canals,  except 
collectors  of  tcdls,  and  those  In  the  d^uurtment  of  the  state  engineer  and 
surveyor,  sAatl  he  sppofnted  &y  the  auperinte»4ent  of  pubUo  worka,  and  he 
aubject  to  mapenekm  or  remevei  by  Mm." 

This  power  was  eicercised,  in  the  main«  by  the  superintendent 
through  the  divisicMi  superintendents,  whose  acts  were  subject  to  the 
approval  of  the  state  superintendent  of  public  works.  The  relator 
was,  therefore,  umply  an  onploy^  of  tiie  department 

In  the  state  civil  service  rules,  adopted  by  the  state  civil  service 
ctxnmission  and  having  the  force  of  law,  the  position  of  bridge  tender 
in  the  department  of  public  works  is  placed  in  the  noncompetitive 
class,  exempt  from  examination,  and  is  classed  as  "laborer."  Wfiile 
this  classification  is  not  necessarily  controlling  on  the  question  as 
to  whether  the  position  is  to  be  deemed  held  under  a  continuing  em- 
ployment, it  is  a  circumstance  that  bridge  tenders  fall  within  the  des- 
ignation of  "laborers,"  a  name  ordinarily  used  to  designate  persons 
whose  employment  is  uncertain  as  to  time,  and  whose  employment 
terminates  when  the  work  on  which  they  engage  ends,  as  distinguished 
from  men  hired  for  a  stated  and  fixed  term,  or  whose  empk^ment  is 
continuous  frcnn  year  to  year. 

We  think  it  the  fair  inference,  to  be  gathered  frc»n  all  the  circum- 
stwcea  of  this  case,  that  there  was  no  purpose  or  intention  on  the 
part  of  the  dq}artment  of  public  works  to  empl<^  the  relator  l<mger 
than  eadi  season's  work  lasted ;  that  when  the  canal  closed,  and  the 
necessity  for  his  services  ended,  his  employment  ended.  The  fact  that 
he  was  put  to  work  on  the  same  job  the  succeeding  spring  when  the 
canal  opened  did  not  change  the  legal  effect  of  the  dismissal  when 
the  canal  closed  in  the  fall.  When  the  relator  was  put  to  work  in 
the  spring,  it  was  tantamount  to  a  re-employment  by  the  superintend- 
ent, to  be  terminated  in  the  fall  for  want  of  work. 

[2]  It  is  perfectly  well  established  that  the  provision  of  the  stat- 
ute against  the  summary  discharge  of  a  veteran  without  a  hearing 
does  not  forbid  his  removal  when  the  position  is  abolished,  or  where 
his  services  are  dispensed  with  for  want  of  work  and  in  the  interest 
of  ectmomy.  Matter  of  Jones  v.  Willcox,  80  App.  Div.  171,  80  N. 
Y.  Supp.  420,  and  cases  cited;  People  ex  rel  Steers  v.  Board  of 
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Health,  86  App.  Div.  522,  83  N.  Y.  Supp.  800,  affirmed  176  N.  Y. 
602,  68  N.  E.  1123.  Or  where  the  term  has  expired.  Matter  of  Tif- 
fany, 179  N.  Y.  455,  72  N.  E.  512. 

Perhaps  the  nearest  case  to  that  presented  on  the  record  here  is 
that  of  Matter  of  Kenney,  52  App.  Div.  385,  65  N.  Y.  Supp.  204, 
where  a  peremptory  writ  of  mandamus  was  asked  to  restore  the  re- 
lator to  the  position  of  a  sewer  inspector.  It  appeared  the  relator 
was  appointed  an  inspector  on  a  sewer  in  process  of  construction ;  that 
when  cold  weather  came  work  was  suspended  with  the  sewer  uncom- 
pleted. The  relator's  services  were  then  dispensed  with.  The  follow- 
ing spring  work  on  the  sewer  was  resumed,  and  the  relator  asked  to 
resume  his  work  as  inspector,  but  the  writ  was  denied.  In  the  case  of 
People  V.  Williams.  140  App.  Div.  723,  125  N.  Y.  Supp.  583,  it  was 
held  that,  where  a  veteran  was  employed  in  a  state  department  for  no 
stated  term,  he  might  be  discharged  when  the  funds  av^lable  for 
the  payment  of  his  salary  have  been  exhausted.  To  the  same  effect 
is  the  case  of  Matter  of  Barton,  141  App.  Div.  295,  126  N.  Y.  Supp. 
47.  In  the  matter  of  Vincent  v.  Cram,  27  Misc.  Rep.  158,  57  N. 
Y.  Supp.  771,  it  was  held  that  recreation  pier  attendants  on  piers 
open  only  from  May  to  November  may  be  removed,  and  that  the 
statute  requiring  the  statement  of  reasons  for  such  removal  had  no 
application.  The  court  very  pertinently  said  that  the  test  is  whether 
the  dismissal  was  because  of  the  fact  that  the  services  of  an  em- 
ploye were  no  longer  needed,  as  distinguished  from  a  case  of  a 
removal  to  make  way  for  another. 

We  are  unable  to  reach  any  other  conclusion,  so  far  as  the 
relator  Albert  Schoenwald  is  concerned,  than  that  his  appointment 
was  for  the  season  of  canal  navigation,  and  that  his  employment  at 
the  end  of  each  season  wza  legally  terminated,  and  therefore  he  has 
no  standiz^  to  compel  lus  reinstatement  to  his  former  position. 

[3]  The  case  of  the  relator  Barney  Denner  is  somewhat  different 
from  that  of  Schoenwald.  Denner  was  first  employed  in  the  year 
1894  as  a  lock  tender.  For  some  four  years  he  worked  only  during 
the  season  of  navigation.  From  the  year  1900  up  to  the  time  of 
his  discharge  he  worked  continuously,  summer  and  winter,  at  lock 
72.  During  the  season  of  canal  navigation,  he  received  $45  per 
month,  and  was  carried  on  the  pay  rolls  of  the  department  as  a 
'"lock  tender."  For  the  rest  of  tat  time  he  received  $10  per  month. 
And  was  carried  on  the  pay  rolls  as  "watching  guard  lock."  The 
lock  in  question  opened  into  the  waters  of  Lake  Erie,  and  it  was 
necessary  to  have  at  least  one  person  there  to  watch  them  all  the 
time. 

The  relator  testified  that  after  navigation  closed  it  was  still  neces- 
sary from  time  to  time  to  lock  boats  through  the  lock,  and  to 
keep  it  free  from  rubbish,  just  the  same  as  in  summer.  This  work 
he  also  did  in  summer;  but  it  is  manifest  that  his  duties  were  greater 
and  more  active  in  stmuner  than  in  winter,  and  he  had  comparatively 
little  to  do  when  the  canal  was  closed.  Nevertheless  it  does  ap- 
pear that  his  employment  was  continuous  and  without  break,  and  he 
was  never  formally  discharged  from  service.   The  only  difference 
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seems  to  have  been  that  on  the  pay  rolls  in  summer  he  was  called 
a  'lock  tender/'  and  after  the  canal  was  closed  his  work  was  desig- 
nated as  "watching  guard  lock,"  with  duties  very  much  the  same, 
but  with  less  pay  because  of  less  work. 

The  difference  in  the  amount  of  compensation,  although  a  cir- 
cumstance to  be  given  its  due  consideration,  is  not  necessarily  con- 
trolling. Neither  is  the  name  given  the  incumbent.  The  test  is,  it 
seems  to  us,  Were  the  duties  performed  o£  the  same  general  character, 
although  the  labor  was  less  in  amount,  and  although  the  particular 
acts  to  be  done  might  be  only  occasional  while  navigation  was 
closed,  although  contant  during  the  summer  months?  To  illustrate: 
In  the  summer  months  the  passage  of  boats  throu^  the  lock  is 
constant,  and  many  a  day.  After  navigation  closes  the  passage  of 
boats  is  only  occasional,  and  yet,  so  far  as  the  evidence  in  this  case 
is  concerned,  a  man  is  required  at  the  locks  both  summer  and  winter 
to  operate  the  locks,  and  to  keep  the  feed  free  from  rubbish. 

There  does  not  appear  to  have  been  any  fonnal  discharge  of  the 
relator  as  lock  tender  and  re-engagement  of  him  as  watchman.  So 
far  as  appears,  he  continued  right  along  in  the  service  of  the  state 
without  anything  being  said  on  the  subject.  We  are  of  the  opinion 
that,  when  the  relator's  services  were  discontinued  in  the  spring  of 
1910,  he  was  still  within  the  employ  of  the  state,  and  entitl(»i  to  the 
benefit  of  formal  charges  and  a  hearing  before  dismissal  from  his 
position.  His  services  are  not  claimed  to  have  been  discontinued 
because  of  lack  of  work  or  lack  of  funds. 

We  think  the  relator  Denner  entitled  to  be  rdnstated  to  his  position 
as  lock  tender.  In  making  this  disposition  of  the  case,  we  feel  that 
we  are  but  carrying  out  the  provisions  and  purposes  of  the  statute 
for  the  benefit  of  veterans  of  the  late  Civil  War. 

It  is,  however,  contended  that  this  court,  at  Special  Term,  cannot 
grant  a  final  order  in  this  case,  but  that  all  it  has  the  authority  to  do 
is  to  grant  a  new  trial  of  the  issues  framed  upon  which  the  case 
was  tried  in  the  first  instance.  The  testimony  returned  presents  no 
disputed  questions  of  fact.  It  is,  in  our  opinion,  simply  a  question 
of  law  whether,  on  the  undisputed  evidence,  the  relator  is  entitled 
to  the  relief  asked  for  or  not.  We  can  see  no  advantage  or  neces- 
sity of  remitting  the  case  again  for  trial  before  a  jury,  and  can 
discover  nothing  in  the  cases  cited  which  requires  that  action.  We 
shall  therefore  dispose  of  all  the  issues  at  this  time,  as  follows : 

In  the  Schoenwald  case,  the  proceedings  are  dismissed,  with  costs. 

In  the  Denner  case,  let  the  peremptory  writ  asked  for  be  issued, 
with  costs  of  the  proceeding. 
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PBOE  T.  KNAPP  e»  al. 

(Snpraiie  Oonit,  Equity  Twm,  Oaynga  Ooantr.  JvHj  SO;  1913.) 

1,  PaBTNIEBSHXP  (I  244*) — DlBSOLTTTION — DtJTT  OF  SUBTIVIIIO  PaETNEBS. 

On  a  dlsBolatlon  of  a  Arm  by  the  death  of  one  of  tbe  partners,  tbe 
BurrlTlng  partners  are  (Aarged  with  the  acUre  dn^  of  liquidating  the 
old  Arm's  affUis  with  reasonable  diligence,  In  order  that  the  deceased 
partner's  Interest  may  be  ascortained,  oonswred,  and  paid  over  to  his 
personal  represeatattres. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Gent  Dig.  |  Sll;  Dec. 
Dig.  I  244.*] 

2.  PABTNEBSEtIP  (|  301*)— DlSSOLDTIOir— DEATH  OT  PABIinB— ACOOUNTIIIO — 

Value  of  Deceased  PASnrEa's  Ihtebebt. 

PlalntllTB  deceased  husband  liad  owned  a  one-fonrth  interest  In  a  part- 
nership engaged  In  a  publishing  bnslnees,  wUdi  was  dtosolved  by  his 
death  In  October,  1908.  Tbe  bnalness  had  been  very  successful,  and  in 
November  following  the  snrvlTlng  partners  offered  plaintiff,  who  was 
her  husband's  executrix  and  sole  beneflclary,  $16,000  for  her  husband's 
interest  in  tbe  business,  including  real  estate.  This  offer  was  declined, 
and  no  further  steps  taken  to  liquidate  tbe  business  until  the  summer 
of  1909,  when  tbe  surrlving  partners  were  ofEered  $100,000  for  the  busi- 
ness, which  they  declined,  saying  that  their  Interests  as  surrlTing  part* 
ners  were  not  for  wle,  and  as  a  result  of  their  inaction  th^  lost  the  ben- 
efit of  a  sftle  at  that  price.  Btid,  that  idalntiff  was  entitled  to  an  ac- 
counting, and  to  recover  tbe  value  of  her  intwest,  flgored  tm  a  baala  ct 
$100,000  for  the  entire  bnsfneis. 

[Ed.  Nota— For  other  cases,  see  PartnershU>,  Ceat.  Dig;  1  008;  Dec- 
Dig.  I  301.*] 

8.  PABTNEBaHIP  ({  301*) — DISSOLUTION — SALE  OF  ASSETS. 

Where,  after  the  dissolution  of  a  firm  by  the  death  of  one  of  tbe  part- 
ners, an  offer  of  $100,000  was  made  for  tbe  business,  which  the  surviv- 
ing partners  promptly  declined,  and  in  which  they  manifested  no  inter- 
est, they  could  not  succrasfully  claim  In  a  proceeding  for  an  accounting 
that  such  offer  should  not  be  regarded  as  the  value  of  the  property,  be* 
cause  tbe  names  of  the  proposed  purchasers  were  not  then  disclosed. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Gent  Dig.  |  098;  Dec. 
Dig.  8  301.*1 

4  Partnership  (§  266*} — LiquiDAnoN — Sbbvices  or  Subvivino  Pabtnkbs. 

While  in  general  surviving  partners  are  not  entitled  to  eompensatloD 
for  their  services  in  liquidating  the  business  of  the  firm,  yet  where, 
pending  liquidation,  it  is  necessary  that  the  busing  be  carried  on  In 
order  to  avoid  great  loss  and  to  preserve  a  valuable  good  will,  and  it 
was  the  expectation  of  the  personal  representative  of  tbe  deceased  part- 
ner that  the  buBlnesB  would  be  conducted  until  an  adjustment  could  be 
reached  or  the  business  advantageously  sold,  the  survivliv  partners 
would  be  allowed  compensation  for  their  sovlceB  so  rendered,  payaUe 
out  of  profits,  durlt^  a  reasonable  time  prior  to  securing  an  advan- 
tageous offer  for  a  sale  of  the  assets. 

[Ed.  Note.— For  other  cases,  see  Fartnershlx^  Gmt  Dig.  U  BB^-BSL; 
Dec.  Dig.  I  255.*] 

Action  by  Marv  F.  Peck,  as  executrix  of  Henry  D.  Peck,  deceased, 
against  Horace  J.  Knapp  and  others,  for  a  partnership  accounting. 

Judgment  for  plaintiff. 

Underwood,  Storke,  Seward  &  Elder,  for  plaintiff. 

Turner  &  Kerr  {Hull  Greenfield,  of  counsel),  for  defendants. 

•For  otb«r  c*Mm  aee  nme  toplo  A  |  kuubis  la  Pm.  ft  Am.  Dlgi.  U07  to  datt^  A  R«p'r  latexM 
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SUTHERLAND,  J.  The  controlling  facts  in  this  controversy  may 
be  briefly  stated.  Henry  D.  Peck,  the  plaintiff's  husband,  died  Octo- 
ber 1,'  1908,  owning  a  one-fourth  interest  in  the  partnership  of  Knapp, 
Peck  &  Thompson,  publishers  of  the  Auburn  Daily  Advertiser  and 
Auburn  Journal,  and  owners  of  the  job  printing  business  connected 
therewith  and  the  real  estate  on  Gen»e<^  street  in  Auburn  where  the 
business  was  conducted.  The  newspaper  and  job  printing  business 
had  been  carried  on  continuously  by  that  firm  and  their  predecessors 
since  1849,  and  was  in  fine  condition  and  the  good  will  of  the  business 
was  of  much  value.  The  profits  had  been  large,  and,  with  ccnnpetent 
maii^ement,  a  continuance  of  business  prosperity  was  well  assured. 

Siiice  the  death  of  Henry  D.  Peck,  the  business  has  been  carried  on 
by  the  three  defendants,  who  are  the  surviving  partners.  In  Novem- 
ber, 1908,  the  defendants  offered  the  plaintiff,  who  is  the  executrix  of 
her  husband's  will  and  sole  devisee  and  beneficiary  thereunder,  $15,000 
for  her  husband's  interest  in  the  business,  including  the  real  estate. 
This  offer  the  plaintiff  declined  to  accept,  stating  that  she  believed 
that  interest  to  be  worth  much  more ;  and,  through  her  attorneys,  she 
requested  a  full  statement  of  the  condition  of  the  business,  in  order 
that  she  might  be  properly  advised!  as  to  what  (X>urse  to  pursue.  There 
was  long  delay  in  obtaining  a  full  and  satisfactory  statement  of  the 
condition  of  die  business.  It  is  not  necessary  to  determine  whether 
that  delay  was  unreasonable,  because  the  case  is  to  be  disposed  of 
upon  other  grounds. 

In  the  summer  of  1909,  some  gentlemen  of  financial  responsibility 
authorized  Paul  R.  Clark,  the  postmaster  of  Auburn  and  a  member  of 
the  bar  of  that  city,  to  open  negotiations  for  the  purchase  of  the  en- 
tire plant  and  business  for  $100,000.  Mr.  Clark  conferred  with  Wil- 
liam H,  Seward,  Jr.,  on  the  subject,  Mr.  Seward  being  a  member  of 
the  firm  of  attorneys  who  represented  the  plaintiff,  and  Mr.  Seward 
had  two  interviews  with  Mr.  Knapp,  one  of  the  defendants,  in  the 
first  of  which  he  told  Mr.  Knapp  that  he  thought  he  could  obtain  a 
purchaser  for  the  plant  and  business  for  $100,000,  and  asked  Mr. 
Knapp  if  the  three  survivors  would  give  an  option  on  their  interests 
on  that  basis,  and  Mr.  Knapp  refused,  saying  that  their  interests  were 
not  for  sale.  Mr.  Seward  testifies  that  in  that  connection  he  called 
Mr.  Knapp's  attention  to  the  fact  that  the  surviving  partners  had  only 
offered  plaintiff  $15,000  for  her  quarter,  and  refused  to  take  $25,000 
apiece  for  their  respective  interests,  to  which  Mr.  Knapp  replied: 
•'Our  shares  are  worth  more  than  hers,  because  we  are  alive.'*  Mr. 
Seward  then  stated  that  Mrs.  Peck  was  just  as  much  interested  in  the 
good  will  of  the  business  as  the  surviving  partners  and  entitled  to 
whatever  it  was  worth;  but  Mr.  Knapp  said  she  was  not.  In  the  sec- 
ond interview,  which  occurred  September  22,  1909,  Mr.  Seward  told 
Mr.  Knapp  that  he  was  authorized  to  and  did  offer  $100,000  for  the 
entire  property  and  business  as  it  stood  October  1,  1908,  when  Henry 
D.  Pedc  died,  the  unpaid  accounts  to  be  adjusted  as  of  that  date.  This 
offer  was  declined,  Mr.  Knapp  again  statmg  that  the  interests  of  the 
surviving  partners  were  not  for  sale.  In  written  correspondence,  also, 
between  Mr.  Seward  and  the  defendants,  the  offer  was  called  to  their 
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attention,  and  the  defendants  replied  that  the  interests  of  the  surviv- 
ing partners  "are  not  for  sale." 

Mr.  Seward  declined  to  give  the  name  of  the  proposed  purchasers 
to  Mr.  Knapp,  stating  that  they  did  not  care  to  be  known  unless  their 
offer  was  accepted.  Later  the  defendants  obtained  l^al  counsel,  who 
communicated  with  Mr.  Seward's  firm,  and  the  negotiations  for  the 
purchase  at  $100,000  were  reopened  between  Mr.  Seward  and  Mr. 
Clark,  and  an  attempt  was  made  by  Mr.  Seward  to  obtain  frwn  the 
three  surviving  partners  an  option,  running  to  Mrs.  Peck,  individually 
and  as  executrix,  to  purchase  tiie  three  interests  of  the  surviving  part- 
ners for  $75,000.  This  option  they  dedined  to  sign,  their  counsel 
stating  they  did  not  care  to  give  options  to  Mrs.  Peck,  as  she  was  only 
an  agent  for  others,  with  whom  they  preferred  to  deal  directly,  and 
also  stating  that  the  defendants  and  their  counsel  understood  that  the 
proposition  to  buy  for  $100,000  did  not  cover  any  of  the  unpaid  ac- 
counts ;  and  the  diefendants  virtually  offered  to  sell  their  interests  on 
the  basis  of  $100,000,  reserving  the  accounts,  which  offer  was  de- 
clined, as  the  understanding  had  all  along  been  between  Mr.  Clark 
and  Mr.  Seward  that  the  proposition  to  purchase  for  $100,000  in- 
cluded the  outstanding  accounts,  which  amounted  to  a  large  sum  and 
would  serve  as  a  tie  binding  the  old  customers  to  the  new  firm,  and 
thereupon  the  negotiations  for  the  sale  to  persons  represented  by  Mr. 
Clark  came  to  an  end. 

[1,2]  There  was  much  correspondence  between  the  parties  and 
their  attorneys,  which  it  is  not  necessary  to  review  further.  The 
facts  stand  out  in  bold  relief  that  the  surviving  partners,  although  they 
were  charged  by  the  law  with  the  active  duty  of  proceeding  with  rea- 
sonable duigence  to  a  liquidation  of  the  business  of  the  old  firm,  in 
order  that  the  plaintiff's  interest  might  be  fully  conservedl  and  paid 
over  to  her,  did  nothing  upon  their  own  initiative  toward  that  end,  ex- 
cept to  offer  her  $15,CO0  for  her  interest.  They  declined  a  bona  fide 
offer  of  $100,000  for  the  firm  assets,  but  took  no  steps  toward  finding 
a  purchaser  for  a  greater  amount,  and  did  not  offer  to  the  plaintiff  her 
proportionate  equivalent  for  the  offer  which  they  thus  refused. 

As  a  result  of  their  inaction  and  refusal  to  considler  favorably  the 
proposition  made  through  Mr.  Seward,  the  plaintiff  has  lost  the  bene- 
fit which  would  have  accrued  to  her  through  such  a  sale  at  $100,000. 
It  is  very  doubtful  if  the  plant  could  now  be  sold  for  that  amount. 
Damage  to  plaintiff  is  thus  directly  attributable  to  the  failure  of  the 
defendants  to  perform  their  duty  as  liquidating  trustees  under  the  law ; 
and  for  the  breach  of  that  duty  and  the  consequent  loss  to  this  plain- 
tiff the  defendants  are  liable.  This  action  was  commenced  in  April, 
1910.  In  the  fall  of  1911,  when  the  case  had  been  placed  upon  the 
calendar  for  trial,  defendants  offered  plaintiff  $20,000  for  her  interest, 
in  addition  to  about  $2,300  which  she  had  withdrawn  from  time  to 
time;  defendants  retaining  all  other  profits  earned  during  the  three 
years  succeeding  the  death  of  plaintiff's  husband.  This  offer  was  de- 
clined. 

[8]  The  plaintiff  and  her  counsel  are  now  criticised  because  the 
name  of  ^e  proposed  purchaser  was  not  revealed  to  the  defendants; 
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but  the  critici^n  is  without  mudi  force,  because  the  names  would  have 
been  at  once  revealed  to  them  if  defendants  had  escpressed  their  will- 
ingness to  accept  the  terms  offered,  and  when  hiformation  came  to 
them  through  Mr.  Seward  of  an  oi^rtunity  to  sdl  at  an  advanta- 
geous figure  it  was  incumbent  upon  tiie  defendants  to  exhibit  some  in- 
terest in  the  proposition  and  at  least  to  meet  the  proposal  in  the  spirit 
of  men  responsive  to  their  duty  to  protect  the  estate  of  the  deceased 
partner.  The  excuse  is  now  given  upon  the  stand  by  one  of  the  sur- 
viving partners  that  the, price  offered,  $100,000,  was  so  much  greater 
than  the  actual  value  of  the  property  that  he  did  not  take  the  offer 
seriously.  That,  however,  will  hardly  suffice. 

The  plaintiff  is  entitled  to  ultimate  indemnity  against  the  loss  that 
would  come  to  her  by  reason  of  the  failure  of  the  defendants  to  per- 
form their  legal  duty  in  the  premises.  She  must  at  the  end  of  the  liq- 
uidation receive  the  $25,000  which  would  have  been  paid  to  her  had 
the  sale  gone  through,  together  with  interest  from  October  1,  1909, 
less  such  moneys  as  were  paid  over  to  her  after  her  husband's  death, 
and  less  whatever  balance  stood  against  her  husband  on  an  adjust- 
ment between  him  and  his  partners  at  the  date  of  his  death.  In  addi- 
ti(m,  for  the  year  October  1,  1908,  to  September  30,  1909,  she  is  enti- 
tled to  a  fair  share  of  the  profits  of  the  business. 

[4]  The  general  rule  imdoubtedly  is  that  surviving  partners  are  not 
entitled  to  anything  for  ^eir  services  in  liquidating  the  business  of 
the  firm.  But  here  was  a  business  which,  pending  liquidation,  had  to 
be  carried  on  in  order  to  avoid  great  loss ;  for  if  the  doors  had  been 
locked,  and  the  publication  of  the  papers  suspended,  the  good  will  of 
the  business,  which  is  a  large  factor  in  its  value,  would  have  been 
practically  destrt^ed.  The  pUiintiff  and  her  counsel  expected  die  busi- 
ness to  be  continued  until  an  adjustment  could  be  reached  or  the  busi- 
ness could  be  advantageously  sold ;  and  there  is  nothing  to  warrant  a 
finding  that  an  advantageous  sale  could  have  been  effected  earlier  than 
the  f^l  of  1909.  The  plaintiff,  therefore,  must  be  deemed  to  have 
consented  to  a  continuance  of  the  business  for  that  first  year. 

The  rule  denying  compensation  to  surviving  partners  for  liquidat- 
ing the  firm  business  does  not  forbid  equitable  allowances  for  services 
Rdidered  hy  the  surviving  partners  in  carrying  on  the  business,  where 
it  is  o<mtinued  with  the  consent  of  the  personal  representatives  of  the 
deceased,  payable  out  of  the  profits  earned  during  such  continuance. 
Burgess  v.  Badger,  82  Hun,  488,  31  N.  Y.  Supp.  614;  Robinson  v. 
Simmons,  146  Mass.  167,  15  N.  E.  558,  4  Am.  St.  Rep.  299.  There- 
fore I  think  an  allowance  should  be  made  in  favor  of  the  defendants 
for  editing  the  papers  and  running  the  business  for  that  year. 

In  November,  1908,  the  surviving  partners  voted  themselves  sal- 
aries of  $2,000  each  per  anntun,  to  commence  October  1st,  die  date 
of  Henry  D.  Peck's  death.  This  was  not  done  with  the  consent  of 
the  plaintiff,  and  the  arbitrary  amount  fixed  by  them  would  not  con- 
trol; but  it  does  not  seem  to  me  that  $2,000  each  is  an  excessive 
amount  to  allow  the  three  surviving  partners  for  the  year  ending 
September  30,  1909,  to  be  paid  out  of  the  profits  for  that  year.  The 
pluntiff  is  entitled  to  receive  one-fourth  of  the  remainder  of  that 
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year's  profits.  As<a  sale  should  have  been  made  by  October  1,  1909, 
no  allowance  can  be  granted  for  sendees  rendered  by  the  survivmg 
partners  in  carrymg  oa  the  business  subsequent  to  that  date. 

Other  matters  of  minor  importance  are  to  be  considered,  and  the 
exact  state  of  the  accounts  determined  in  the  findings.  The  intention 
of  the  court  is  to  indemnify  the  plaintiff  to  the  full  amount  which 
she  would  have  received,  had  the  sale  gone  through  which  the  defend- 
ants, in  violation  of  their  duty,  refused  to  make.  This  being  assured, 
the  court  is  ready  to  afford  to  the  defendants,  every  reasonable  o^wr- 
tunity  to  bring  the  matters  of  the  firm  to  a  liquidation,  or  to  purchase 
the  interest  of  the  plaintiff  at  that  figure,  subject  to  the  equalizations 
referred  to,  which  seems  to  be  permissible  wider  section  1947  of  tiie 
Code  of  Civil  Procedure. 

Counsel  may  prepare  findings,  and  will  be  heard  upon  a  settlement 
thereof,  and  as  to  the  form  of  an  interlocutory  decree,  on  five  days' 
notice.  The  plaintiff  will  be  allowed  costs  of  the  action. 


(Supreme  Oonrt,  Bpedal  Term,  Monroe  Comity.  August  9, 1912.) 

PAarr  Walu  <|  8*) — Gurcino  OnniNQB — Injunction. 

Wbera  a  party  waU  agreement  provided  tliat,  before  tbe  wall  a>ald  be 
buUt  Into  by  plaintlfl,  be  sbonld  pay  one-balf  tiie  cost  ot  conatmctlns  It, 
tbe  fact  tbat  plalntUt  bad  paid  no  part  of  cmcb  cost,  and  bad  not  used 
the  wall,  and  tbat  tbere  was  considerable  open  space  between  It  and  tbe 
buildings  on  plaintiff's  land,  did  not  preclude  idalntiff  from  restraining 
defendant  from  catting  windows  In  the  wall,  and  from  compelling  the 
filling  up  of  oi>mlngs  tberrin. . 

[Ed.  Note.— For  other  cases,  see  Party  Walls,  Cent  Dig.  i|  24-41; 
Dec  Dig.  1  &•] 

Action  by  the  Humane  Society  against  Matthew  A.  Ryan  to  restrain 
defendant  from  cutting  windows  in  a  paxty  wall,  and  to  compel  him 
to  fill  up  openings  alrrady  made  therein.  Granted 

Fred  L.  Dutcher,  for  plaintiff. 
Eugene  J.  Dwyer,  for  defendant 

SUTHERLAND,  J.  In  1881  an  agreement  was  made  between  Ba- 
bette  Wolff,  the  predecessor  in  title  of  the  plaintiff,  and  Francis  W. 
Little,  predecessor  in  title  of  the  defendant,  for  the  erection  by  Little 
of  a  16-inch  party  wall  on  the  boundary  line  between  the  premises 
owned  by  than,  respectively,  fronting  on  St.  Paul  street  in  the  city 
of  Rochester,  8  inches  thereof  on  each  side  of  the  dividing  line,  and 
that,  in  case  Mrs.  Wolff  desired  at  any  time  to  use  said  party  wall, 
she  should  pay  one-half  the  cost  thereof,  to  wit,  $1,614.  No  part  of 
said  sum  has  been  paid.  Little  built  the  wall  according  to  agreement 
16  inches  thick,  solid  throughout,  with  no  openings ;  and  thus  the  wall 
remained  for  30  years,  until,  in  1911,  the  defendant,  who  had  recently 
purchased  the  Little  prc^r^,  broke  24  openings  in  the  wall  and  put 
m  windows.  The  wall  had  not  been  utilized  for  buildii^  purposes  \^ 

•For  ethw  amam  sm  nme  toplo  A 1  Nxnon  la  Dm.  *  Aa.  DJsi,  ftOT  to  data.  A  lUpf  '■<liMt 
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Mrs.  Wolff  or  any  of  those  Succeeding  to  her  title,  and  there  is  con- 
siderable open  space  between  the  wall  and  the  buildii^  upon  plain- 
tiffs land. 

This  action  was  brought  to  restrain  the  cutting  of  any  further  win- 
dows in  the  wall  and  to  compel  the  defendant  to  restore  the  wall  to 
its  former  solid  condition.  The  case  seems  to  be  practically  parallel 
to  Cutting  V.  Stokes,  72  Hun,  376,  25  N.  Y.  Supp.  365,  affirmed  by 
the  Court  of  Appeals,  148  N.  Y.  730,  42  N.  E.  722,  in  which  it  was 
adjudged  that  the  defendant,  who  had  cut  openings  in  a  party  wall, 
should  be  compelled  to  restore  the  wall  to  its  former  solid  condition. 
In  the  Cutting  Case,  as  here,  the  plaintiff  had  made  no  use  of  the 
party  wall,  and  the  party  wall  agreement  providted,  there  as  here,  that, 
before  the  party  wall  could  be  built  into  by  plaintiff,  the  plaintiff 
should  pay  one-half  the  cost  of  constructing  the  wall,  which  sum  had 
not  been  paid.  Therefore  the  contention  of  defendant  in  this  case 
that  plaintiff  has  no  standing  to  complain  of  breaks  in  the  party  wall 
because  of  the  nonpayment  of  on&-half  the  cost  is  not  well  taken. 

Judgment  should  be  awarded  restraining  the  defendant  from  cut-  . 
ting  any  further  openings,  and  compelling  him  to  restore  the  wall  to 
its  former  solid  condition. 


(76  Misc.  Bep.  800l) 


L  StVER  BAnsOADB  n  117*)— iNmBIBB  TO  l^VUJEBS— PiJBBINO  BTANDINO 
Cab — GOHTBIBUTOBT  NEOLIQBirCB. 

Plaintiff,  a  pbysidaja,  was  foUowliiff  a  street  car  wblch  stopped  to  take 
on  a  paasenger.  After  looking  ahead  and  observing  do  obstacles,  be 
turned  to  tbe  left  In  accordance  wltb  the  law  of  tbe  road  to  go  round 
the  car,  when  be  saw  another  car  approaching  about  100  feet  away, 
withont  warning,  and  at  a  speed  of  more  than  20  miles  an  hour.  He 
oideaTored  to  aroid  collision,  bat  was  struck  by  tbe  car  and  Injured. 
Held,  that  since  it  was  tbe  duty  of  tbe  street  railway  company,  on  ap- 
proacblng  cars  standing  on  tbe  street  receiving  and  delivering  passen- 
gers, to  bare  the  approaching  car  under  control  in  order  that  no  Injury 
be  done  tbe  pnblic.  and  plaintiff  was  eotltled  to  presume  that  defendant 
would  observe  such  role,  he  was  not  negligent  as  a  matter  of  law  in 
going  on  the  track. 

[Ed.  Note.— For  otbw  cases,  see  Street  Ballroadfl,  Cent  Dig.  H  23^ 
267;  Dec.  Dig.  |  117.*] 

Z  ST&EFrr  RAILBOA.DS  (I  117*) — InJUBBBS  to  TKATKLEBS — CONTBIBnTOBT  NXQ-. 

LIGEiVCE — KWOWLEDOK. 

Where  plaintiff  was  struck  and  Injured  by  a  street  car  running  at  high 
■peed,  past  a  standing  car  receiving  passengers,  he  was  not  n^llgent, 
as  a  matter  of  law,  In  driving  on  tbe  track  bdnlnd  the  standing  car,  be* 
canse  be  had  knowledge  that  on  prior  occasions  defendant  bad  driven  its 
cars  past  standing  cars  at  high  speed. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  H  289- 
257;  Dec.  Dig.  1  117.*] 

Appeal  from  Municipal  Court  of  Dunkirk. 
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Action  by  Vacil  D.  Bocovsky  against  the  Buffalo  ft  Lake  Erie  Trac- 
tion Company.  From  a  judgment  of  ^e  Municipal  Court  of  Dunkirk, 
in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 

Kenefick,  Cooke,  Mitchell  &  Bass,  for  appellant 
Warner  &  Woodin,  for  respondent 

OTTAWAY,  J.  This  is  an  appeal  to  the  County  Court  of  Chautau- 
qua county  from  a  judgment  of  the  Municii»il  Court  of  Dunkirk,, 
awarding  the  plaintiff  $750  for  injuries  to  himself  and  automobile 
upon  a  complaint  allegin^f  negligence  upon  the  part  of  the  defendant 
The  plaintiff  is  a  physician  and  surgeon  practicing  his  profession  in 
the  city  of  Dunkirk,  N.  Y.  The  defendant  is  a  street  railroad  com- 
pany operating  a  local  and  interurban  electric  railway  between  Dun- 
kirk and  Fredonia  and  other  points.  The  defendant  has  two  lines  of 
trade  upon  Central  avenue,  a  main  Ihoroughfare  connecting  Dunkirk 
and  Fredonia.  These  tracks  are  located  in  the  center  of  the  street. 
The  accident  occurred  within  the  village  of  Fredonia.  Fredonia  is  an 
incorporated  village  containing  a  few  thousand  people. 

On  the  morning  of  the  accident  the  plaintiff  was  driving  his  auto- 
mobile shortly  after  11  o'clock  up  Central  avenue  from  Fredonia  to- 
ward Dunkirk.  He  was  driving  his  car  between  the  tracks  and  the 
easterly  curb  of  the  paved  street  at  a  rate  of  speed  between  six  and 
eight  miles  an  hour.  As  he  was  proceeding  in  this  manner,  the  car  of 
the  defendant  s^ped  to  receive  a  woman  who  came  fnnn  the  easterly 
curb  and  was  standing  between  the  tracks  of  the  defendant  and  the 
easterly  curb  apparently  intending  to  take  the  car.  A  delay  occurred,, 
and  the  plaintiff,  after  looking  ahead  and  observing  no  obstacles^ 
turned  to  the  left  to.  pass  defendant's  car.  As  he  came  upon  the  west- 
erly track  of  defendant's  railway,  he  saw  a  south-bound  car  100  feet 
away  -approaching  him  rapidly.  The  car  gave  no  wamir^  of  its  ap- 
proach and  was  traveling  at  a  speed  of  upwards  of  20  miles  an  hour. 
The  plaintiff  immediately  swung  his  car  to  the  right  and  endeavored 
to  avoid  a  collision  with  the  on-coming  car.  He  was  struck  by  the  car 
and  thrown  upon  the  pavement  and  injtved,  and  brings  this  action  for 
the  recovery  of  damages  sustained. 

[1]  Upon  the  argiunent  the  principal  contention  made  by  the  de- 
fendant seeking  a  reversal  of  the  judgment  rendered  by  the  Munici- 
pal Court  was  that  the  plaintiff  was  guilty  of  contributory  n^ligence 
in  attempting  to  pass  the  car  of  the  defendant  to  the  left  while  his 
view  was  obstructed  by  the  car  in  front  of  him.  The  question  of  con- 
tributory negligence  was  for  the  trial  court,  and  the  facts  and  circum- 
stances of  this  case  amply  sustained  its  conclusion.  In  turning  to  the 
left  to  pass  the  car,  the  plaintiff  was  observing  the  law  of  the  road, 
and  the  evidence  discloses  that  before  turning  to  the  left  he  looked 
and  listened  and  neither  saw  nor  heard  the  south-bound  car.  It  was 
the  duty  of  the  defendant  in  the  operation  of  its  cars  in  approaching^ 
cars  standing  upon  the  street  receiving  and  delivering  passengera  to 
have  the  approaching  car  under  control  in  order  that  no  injury  be 
done  the  public.  The  plaintiff  had  a  right  to  presume  that  the  defend- 
ant would  observe  this  rule  of  care  and  caution,  and,  it  appearing  that 
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the  north-bound  car  had  stopped  at  a  designated  place  for  the  recep- 
tion of  passengers,  the  plaintiff  had  a  right  to  assume  that  a  car  ap- 
proaching from  the  north  on  the  west-bound  track  would  be  under  the 
■omtrol  of  its  operator.   Brooks  v.  International  R.  R.  Co.,  112  App 
Div.  555,  98  N.  Y.  Supp.  765,  affirmed  187  N.  Y.  574,  80  N.  E.  1105 
Mapes  V.  Union  R.  R.  Co.,  56  App.  Div.  513,  67  N.  Y.  Supp.  358 
Stevens  v.  Union  R.  R.  Co.,  75  App.  Div.  602,  78  N.  Y.  Supp.  624 
Schron  v.  Staten  I.  El.  R.  Co.,  16  App.  Div.  Ill,  45  N.  Y.  Supp.  124 
Tapper  v.  Metropolitan  St.  R.  Co.,  36  Misc.  Rep.  819,  74  N.  Y.  Supp 
868 ;  Binns  v.  Brooklyn  Heights  R.  R.  Co.,  89  App.  Div.  359,  85  N 
Y.  Supp.  874. 

[2]  The  defendant  further  insisted,  in  support  of  its  contention  that 
the  plaintiff  was  guilty  of  contributory  negligence,  that  the  plaintiff 
had  knowledge  that  on  prior  occasions  the  defent^t  had  driven  its 
cars  past  standing  cars  at  a  high  rate  of  speed,  and  that,  being  pos- 
sessed of  this  knowledge,  he  was  guilty  of  contributory  negligence  in 
attempting  to  pass  the  standing  car  under  the  circumstances  revealed 
by  the  testimony  of  this  case.  In  support  of  its  contention  it  cites  the 
case  of  Magar  v.  Hammond,  171  N.  Y.  377,  64  N.  E.  150,  59  L.  R. 
A.  315,  as  authority. 

In  determining  the  applicability  of  this  authority,  it  is  necessary  to 
bear  in  mind  the  frequent  admonitions  of  the  Court  of  Appeals  that 
the  opinion  in  any  case  must  be  limited  to  the  facts  involved  and 
should  not  be  extended  to  cases  where  the  facts  are  essentially  differ- 
ent. Crane  v.  Bennett,  177  N.  Y.  106,  69  N.  E.  274,  101  Am.  St.  Rep. 
722.  The  rule  cited  by  the  defendant  cannot  be  said  to  apply  to  the 
facts  of  ^is  case.  The  plaintiff  was  traveling  upon  a  public  highway 
subject  only  to  such  rules  of  care  and  caution  as  an  ordinarily  prudent 
man  under  like  circumstances  would  exercise,  having  the  right  to  as- 
stune  that  all  persons  using  this  highway  would  observe  the  same  rule. 
The  law  will  never  hold  it  imprudent  in  any  one  to  act  upon  the  pre- 
stmiption  that  another  in  his  conduct  will  act  in  accordance  with  the 
rights  and  duties  of  both,  even  though  such  other  has  once  conducted 
himself  in  a  ccmtrary  manner.  Newson  v.  N.  Y.  C.  R.  R.  Co.,  29  N. 
Y.  383. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs  of  this  appeal. 
Judgment  affirmed,  with  costs. 


<78  lilae.  Bq).  80S.) 

NEAR  et  aL  V.  SHAW  et  at 

(Cbantanqna  Gonntr  Court.  April,  1912.) 

L  Wnxa  (I  188*) — MvTVAL  Wnx — Rkvogation, 

Where  a  widow  and  her  brother  executed  mutual  wills,  and  the  widow 
thereafter  married,  the  mairlase  operated  as  a  revocation  thereof  under 
Decedent  Estate  Law  (Consol.  Laws  1909,  c.  18)  i  36,  providing  tbat  a 
will  executed  by  an  unmarried  woman  stuU  be  deemeU  revoked  by  her 
•ubeeguent  marriage. 

[Ed.  Note^For  other  cases,  see  Wills,  Gent  Dig.  {  449;  I>e&  Dig.  1 
188.*]  
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2.  B^UDB,  STATun  or  (I  127*)  —  Wxuub — Mtitital  Wttx — AaitmncNT  to 
Make. 

Where  brotber  and  sister  made  an  oral  agreement  to  execute  matual 
wlllB,  and  tbe  sister's  will  was  thereafter  revoked  by  operation  of  law 
by  her  subsequent  marriage,  the  contract  to  make  mutual  wills  was  void, 
under  the  statute  of  frauds. 

.  [Ed.  Nota— For  otber  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  {  278 ; 
Dec.  Dig.  I  127.*] 

Action  for  partition  by  Alice  M.  Near  and  others  against  William 
F.  Shaw  and  otliers.   Jucigment  for  plaintiffs. 

Harley  N.  Crosby,  for  plaintiffs. 

L.  L.  Fajicher  (James  L.  Weeks,  of  counsel),  for  defendants. 

OTTAWAY,  J.  Prior  to  the  18th  day  of  August,  1894,  Ira  D. 
Shaw  and  Huldah  Thankful  Chamberlain,  brother  and  sister,  lived 
tc^ether  in  the  town  of  Ellicott,  Chautauqua  county.  On  the  said 
24th  day  of  August,  1894,  they  each  made  a  will.  Ira  D.  Shaw 
bequeathed  all  of  his  estate  to  his  sister,  Huldah  Thankful  Chamber- 
lain. Huldah  Thankful  Chamberlain  bequeathed  to  her  brother,  Ira 
D.  Shaw,  the  use  during  life  of  all  of  her  real  estate  and  the  use  of 
a  portion  of  her  personal  property.  In  case  of  the  death  of  the 
said  Ira  D.  Shaw  before  the  death  of  a  sister  Lucinda  Near,  then 
in  that  case  the  said  Lucinda  Near  was  to  have  the  use  of  the  prop- 
erty real  and  personal  during  her  life,  the  same  as  her  brother  Ira 
D.  Shaw  had  had  during  his  life.  At  the  death  of  the  said  Lucinda 
Near  said  property  was  to  go  to  the  children  of  Lucinda  Near. 

Thereafter  and  on  the  18th  day  of  May,  1903,  Ira  D.  Shaw  died, 
whereupon  Huldah  Thankful  Chamberlain  presented  to  the  Surro- 
gate's Court  of  Chautauqua  County  a  petition  duly  verified  asking 
for  the  probate  of  the  will  of  the  said  Ira  D.  Shaw;  said  petition 
alleging  that  the  property  of  Ira  D.  Shaw  amounted  to  $500.  The 
will  was  admitted  to  probate,  and  Huldah  Thankful  Chamberlain  re- 
ceived the  property  of  Ira  D.  Shaw. 

Thereafter  and  on  the  27th  day  of  August,  1905,  Huldah  Thankful 
Chamberlain  married  Albert  Mowry.  At  the  time  of  the  making  of 
the  wills  by  the  brother  and  sister,  they  were  unmarried.  Huldah 
Thankful  Chamberlain  Mowry  died  January  1,  1907,  leaving  real 
and  piersonal  property.  Letters  of  administration  on  the  estate  of 
Huldah  Thankful  Mowry  were  issued  to  Albert  Mowry,  her  husband, 
January  16,  1907.  Said  letters  were  issued  without  notice  to  the 
legiatees  named  in  the  will  of  Huldah  Thankful  Mowry.  The  said 
Albert  Mowry  administered  said  estate  and  received  of  the  avails  of 
said  estate  about  the  sum  of  $2,000.  He  subsequently  rendered  his 
account  to  the  Surrogate's  Court  of  Chautauqua  County  and  received 
his  discharge  as  administrator. 

The  plaintiffs  bring  this  action  as  heirs  at  law  of  Huldah  Thankful 
Mowry  for  a  partition  of  the  real  estate  owned  by  the  said  Huldah 
Thankful  Mowry  at  the  time  of  her  decease,  alleging  that  she  died 
intestate.  The  defendants  claim  as  legatees  under  the  will  of  Huldah 
Thankful  Mowry  and  seek  to  impress  upon  said  real  estate  the  pro- 
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visions  of  said  will  alleging,  that  they  are  entitled  to  the  same  by 
reason  of  an  agreement  made  by  the  said  Ira  D.  Shaw  and  Huldah 
Thankful  Giamberlatn  prior  to  the  execution  of  said  will  and  the 
execution  of  said  wills  by  said  brother  and  sister  pursuant  to  said 
agreement.  Pursuant  to  a  stipulation  entered  into  by  and  between 
the  parties  to  this  action  and  their  respective  attorneys  in  open  court, 
the  following  issue  of  fact  was  submitted  to  the  jury  for  their  deter^ 
mination: 

"Did  Ira  D.  Sba.w  and  Hnldab  Thankfol  Chamberlain  make  their  respec- 
tive wills  Introduced  In  evldeace  In  this  caw  pursuant  to,  and  to  carry  out, 
an  oral  ocmtract,  or  agreement,  made  between  them  In  reference  thereto,  by 
wUeh  sadL  of  said  wills  was  made  in  consideration  of  the  making  of  tlie 
otiierr 

The  jury  found  in  the  affirmative. 

[1]  Section  36  of  the  Decedent  Estate  Law  (Consol.  Laws  1909,  • 
e.  13)  providles: 

"A  will  execnted      an  nnnuurrled  woman  shall  be  deemed  revoked  by  her 
mbeeqiient  marriage.** 

This  is  a  He-enactment  of  a  provision  of  the  Revised  Statutes. 
The  plaintiffs  assert  tiiat  by  reason  of  this  provision  the  will  of 
Hnldah  Thankful  Chamberlain  was  revoked  by  reason  of  her  mar- 
riage to  Albert  Mowry,  and  that  she  died  intestate,  and  her  real 
estate  descended  to  her  heirs  at  law. 

It  is  the  claim  of  the  defendants  Uiat  the  jury  having  determined 
that  the  wilfs  of  Ira  D.  Shaw  and  Huldah  Thankful  Chamberlain 
were  made  pursuant  to  and  to  carry  out  an  oral  contract  and  agree- 
ment by  which  each  of  said  wills  was  made  in  consideration  of  each 
making  the  other,  that  this  agreement  survived  the  revocation  of 
said  will  and  that  the  provisions  of  the  will  of  Huldah  Thankful 
Chamberlain  are  subject  to  the  equitable  power  of  the  court  to  en- 
forM.  The  defendants  contend  mat  the  oral  agreonent  entered  into 
between  the  brother  and  sister  was  constmunated  by  the  actual  making 
of  the  wills  and  die  case  t^en  out  of  the  statute  of  frauds. 

This  provisicm  of  the  Decedent  Estate  Law  is  a  recent  re-enact- 
ment of  a  provision  of  the  statute  uniformly  sustained  by  the  courts 
of  the  state.  Matter  of  McLamey,  153  N.  Y.  416,  47  N.  E.  817. 
60  Am.  St.  Rep.  664;  Matter  of  Kaufman,  131  N.  Y.  620,  30  N. 
E.  242,  15  L.  R.  A.  292;  Lathrop  v.  Dunlop,  4  Hun,  213. 

[2]  It  is  apparent  that  by  the  marriage  of  Huldah  Thankful  Cham- 
berlain her  will  was  rev<^ed.  This  will  being  rev<^ced,  the  ccmtract 
being  oral  does  not  survive  the  statute  of  frauds.  When  the  brother 
and  sister  rriade  their  wills,  they  were  charged  with  the  knowledge 
of  the  law  existing  at  that  time.  No  provision  was  made  for  any 
condition  created  by  the  remarriage  of  the  sister.  The  agreement 
found  by  the  jury  to  have  been  made  was  fuUilled  by  the  parties 
to  the  agreement  They  mutually  agreed  to  make  their  wills  as  made. 
They  did  not- mutually  agree  to  give  their  property  to  the  defend- 
ants. The  defendants  were  not  privy  to  the  agreement  and  furnished 
no  consideration  for  it  The  act  of  the  sister  causing  the  revocation 
of  the  will  furnishes  no  basis  for  the  equitable  relief  of  the  -court. 
It  was  an  act  favored  by  the  court   The  defendants  have  failed  to 
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place  themselves  in  a  position  entitling  them  to  the  equita3>le  relief 
demanded 

It  is  the  duty  of  courts  to  enforce  existing  laws.  The  presence  of 
this  statute  requires  its  observance.  The  reason  of  its  continuance 
is  the  changed  relations  to  the  woman  following  marriage.  Her  new 
status  as  a  wife  induces  the  presumption  of  a  new  testamentary  in- 
tention and  demands  a  new  testamentary  act  Matter  of  Kaufman, 
131  N.  Y.  620,  30  N.  E.  242,  15  L.  R.  A.  292;  Brown  v.  Clark. 
77  N.  Y.  369;  Matter  of  Mann,  51  Misc.  Rep.  315,  100  N.  Y. 
Supp.  1100. 

A  suggesticm  is  made  that  the  husband  and  any  children  who 
might  be  born  are  the  only  persons  who  ought  in  good  conscience  to 
be  permitted  to  avail  themselves  of  this  statute.  The  difficulty  arises 
in  the  inability  of  the  court  to  make  an^  such  distinction.  The  court 
is  called  upon  to  determine  this  provision  in  tht  lig^t  of  its  {vesent 
enactment. 

It  has  been  tiie  policy  of  the  court  to  carefully  scrutinize  the  testi- 
mony based  upc»i  parol  evidence  seeking  to  effect  the  disposition  of 
real  estate.  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  £.  118;  Rosseau 
V.  Rouss,  180  N.  Y.  116,  72  N.  E.  916. 

Under  all  the  circumstances  of  this  case,  there  being  no  obligation 
or  duty  owing  from  either  the  brother  or  sisto*  to  the  defendants, 
the  court  would  not  be  authorized  to  lend  its  equitt^le  power  to 
these  defendants.  The  <^>inion  of  Justice  Rumsey  in  the  case  of 
Everdell  v.  Hill,  58  App.  Div.  151,  68  N,  Y.  Supp.  719,  is  conclusive 
when  applied  to  the  facts  of  this  case. 

Judgment  for  the  plaintiffs  is  directed. 

Judgment  for  plaintiffs. 


(78  Misc.  Rep.  SOT.) 

PEBKINS  V.  CHAnTAUQUA  TEtACTION  Oa 
(Ghantanooa  Conntr  Court  April,  1912.) 

1.  OABBiKBa  (I  91*)— Title  to  Goods— Estoppel  to  DxaFUTB. 

Tbe  mle  that  a  bailM  cannot  plead  Jna  tertU  against  blB  banor  applies 
to  coxniDon  earrlen. 

[Ed.  Note^For  other  cuen^  see  Carrioa;  Gent  Dig.  H  888-805;  Dec. 
Dig.  I  81.*] 

2.  ^ft"*"*?  (I  91^— Aonoii  AoAZMr  OABBnn— DBmnsa. 

Where  plaintiff  shipped  brass  and  lead  Junk  over  defatdant^  road  In 
tha  name  of  plalntUTs  son  to  himself  with  the  Intention  of  reshlivlns 
hy  another  carrier,  defendant;  while  retaining  possession  of  the  goods^ 
ooald  not  snecessfDlly  defend  an  acton  of  repleirlu  on  the  ground  that 
the  goods  were  stcdai. 

[Ed.  Not&— iV)r  oth«c  cases,  see  Garrleia,  Gait  Dig.  U  888-865;  Dec 
Dig.  S  91.*1 

8.  Bbflevjit  (I  8*) — Bight  or  Action  to  Reoovxb  Goods — Possession. 

Piatntlff's  possession  of  goods  shipped  by  a  carrier  before  delivery  to 
the  carrier  was  snffldoit  to  entitle  him  to  maintain  replevin  to  recover 
the  goods  against  the  carrier  under  the  role  that  snch  poss^nlon  was 
prima  fade  evidence  of  ownerships 

[Ed.  Not&— For  other  cases,  see  B^ilsTln,  Cent  Dig.  ||  45-68;  Deft 
Dig.  %  &*]  
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Appeal  from  Justice  Court. 

Action  by  Martin  D.  Pericins  ^inst  the  Chautauqua  Traction 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Frank  G.  Curtis  (Cheston  A.  Price,  of  counsel),  for  appellant 
Fisher  &  Fisher,  for  respondent. 

OTTAWA Y,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  no  cause  of  action  rendered  by  a  justice  of  the  peace  of 
the  city  of  Jamestown,  Chautauqua  county. 

The  plaintiff  sought  to  recover  the  value  of  a  quantity  of  brass 
and  lead  jimk  alleged  to  have  been  wrongfully  withheld  from  the 
plaintiff  by  the  defendant 

The  evidence  disclosed  that  in  April,  1911,  the  plaintiff  had  in  his 
possession  a  quantity  of  brass  and  lead  junk.  This  was  stored  m 
his  house  at  Lakewood,  N.  Y.  With  the  assistance  of  his  son  his 
jmik  was  inclosed  in  packages  and  taken  to  the  defendant's  freight 
office  at  Lakewood  for  shipment.  A  bill  of  lading  was  made  by  the 
agent  of  the  defendant,  whereby  it  appears  that  this  junk  was  shipped 
in  the  name  of  the  son,  Ralph  W.  Perkins,  to  himself  at  Westfield, 
N.  Y.;  it  being  the  intention  to  reship  this  commodity  by  another 
carrier  to  Cleveland,  Ohio,  from  Westfield.  The  son  accompanied 
the  freight  to  Westfield,  went  to  the  office  of  the  defendant  re- 
ceipted for  the  goods  at  the  office  of  the  defendant,  and  was  im- 
mediately arrested  ;  an  officer  of  Westfield  taking  possession  of  the 
goods.  Thereafter  the  defendant  asstuned  control  of  the  goods  and 
shipped  them  to  Jamestown,  N.  Y.,  and  ever  since  has  retained  pos- 
session of  them.  Thereafter  a  demand  was  duly  made  by  the  plain- 
tiff for  these  goods,  but  the  defendant  refused  to  deliver  the  same 
to  the  plaintiff,  claiming  they  were  stolen  goods.  Some  evidence 
was  given  by  the  defendant  claiming  that  these  goods  were  stolen 
fran  the  Erie  Railroad  Company.  This  evidence  is  not  conclusive 
and  is  based  largely  upon  inferences.  If  the  defendant  had,  in  fact, 
delivered  these  goods  to  the  Erie  Railroad,  a  different  question  might 
have  been  presented,  and  a  question  of  fact  raised  which,  if  litigated 
in  a  justice's  court,  might  have  been  conclusive  upon  the  appellate 
court  The  defendant  is  not  in  a  position  to  raise  this  question. 
The  defendant  obtained  the  control  of  these  goods  under  a  contract 
with  the  agent  of  the  plaintiff  and  is  not  in  a  position,  under  the 
circumstances  disclosed  in  this  case,  to  dispute  his  title.  The  agent 
of  the  plaintiff,  the  consignee  named  in  the  bill  of  lading,  appeared 
with  the  plaintiff  and  urged  the  claims  of  the  plaintiff  in  this  action. 

[1]  The  rule  is  well  established  in  this  state  that  the  bailee  cannot 
plead  jus  tertii  against  his  bailor,  and  such  rule  applies  to  common 
carriers.  The  reason  for  this  rule  is  that  by  such  a  plea  the  bailee 
or  common  carrier  might  through  the  plea  of  some  third  person 
keep  the  property  for  himself.  There  are  a  number  of  exceptions 
to  this  rule.  Among  them  is  the  <Hie  where  the  plaintiff  has  obtained 
possession  of  the  prc^rty  feloziiously  or  fraudulently  by  felony, 
foice,  or  fraud,  and  the  property  has  been  surrendered  to  uie  owner 
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or  officers  of  the  law,  or  where  the  true  owner  has  demanded  the 
same,  and  the  bailee  has  surrendered  the  property  to  him.  The  plain- 
tiff has  not  brought  himself  within  the  purview  of  this  exception; 
the  evidence  disdosing  that ,  the  property  is  still  in  the  possessicm 
of  the  defendant.  vSentine  v.  Long  Island  R.  R.  Co.,  102  App. 
Div.  419,  92  N.  Y.  Supp.  645;  Id.,  187  N.  Y.  121.  79  N.  E.  849; 
Sedgwick  v.  Macy,  24  App.  Div.  1,  49  N.  Y.  Supp.  154;  Western 
Trans.  Co.  v.  Barber,  56  N.  Y.  544;  Mullins  v..  Chickering,  110 
N.  Y.  513,  18  N.  E.  377,  1  L.  R.  A.  463. 

[2]  The  defendant  also  contends  that  the  plaintiff  failed  to  show 
sufficient  interest  in  the  property  in  question  to  maintain  this  action ; 
that  it  was  incumbent  on  him  to  inform  the  court  as  to  the  source 
of  his  title.  The  evidence  disclosed  that  prior  to  the  shipment  of 
this  merchandise  the  plaintifE  was  in  possession  of  it 

[3]  Possession  is  prima  facie  evidence  of  ownership  and  sufficient 
to  maintain  an  action  of  replevin.  The  defendant  deriving  his  pos- 
session under  a  contract  with  the  agent  of  the  plaintiff  is  not  at 
lib^ty  to  raise  this  question. 

The  judigment  must  be  reversed,  with  costs  to  the  plaintiff  to 
abide  the  event  of  the  action,  and  a  new  trial  is  ordered  before 
James  P.  Stafford  at  his  office  in  the  city  of  Jamestown  on  the  25th 
day  of  April,  1912,  at  10  o'clock  a,  m. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  plaintiff 
to  abide  event 


(76  Misc.  Rep.  293.) 

PEOPLE  T.  MANOANARO. 
(Greene  Count?  Oourt   April,  1012.) 
Cbzhxnal  Law  (|  995*)— €oHvicnoH--JuDaiiBHT  ros  Fink 

-  Where  accused  was  charged  and  convicted  of  keeplnc  a  dlsordwlr 
house  in  violation  of  Penal  Lew  (Consol.  Laws  1909,  c.  40)  |  1146,  and 
not  for  violating  the  Uquor  Tax  Law  (Ck>n8ol.  Laws  1909,  c.  S4).  a  Judg- 
ment, sentencing  him  to  pay  a  fine  and  stand  committed  to  the  county 
Jail  one  day  for  each  dollar  of  the  fine  until  paid,  should  be  entered  in 
favor  of  the  "people  of  the  state  of  New  York,"  and  not  in  favor  of  the 
state  commissioner  of  excise,  and,  If  entered  by  mistake  In  favor  of  such 
commissioner,  would  be  corrected  on  motion  of  the  county  treasurer. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  H  2018, 
2621.  2628-2626.  2528%,  2580,  2636-2643;  Dec.  Dig.  |  995.*} 

Aniello  Manganaro  was  convicted  of  keeping  a  disorderly  house^ 
and,  judgment  having  been  rendered,  the  People  applied  for  cor- 
rection thereof.  Granted. 

Application  to  correct  a  Judgment  in  a  criminal  proceeding  entered  In  the 
office  of  the  clerk  of  the  county  of  Oreene  on  the  24th  day  of  Jannary,  1912. 

At  the  November,  1911,  term  of  the  Supreme  Court,  an  Indictment  was 
ISoond  by  the  grand  Jury,  cliarglng  the  defendant  with  a  misdemeanor,  com- 
mitted as  follows: 

"That  the  Bald  Aniello  Manganaro  continuously  betwerai  the  1st  day  of 
May,  1911,  and  the  date  hereof  at  the  hotel  conducted  by  him  at  Cementon, 
In  the  town  of  Gatsklll,  Gre^e  county,  N.  Y.,  did  knowingly,  willfully,  wrong- 
fully, and  unlawfully  keep  and  maintain  a  house  of  ill  fame  and  a  place  for 
the  practice  of  prostitution  and  lewdness  and  a  house  of  asalgnatlou,  oDen. 

"For  ottwr  eam      mhw  toplo  A  i  HumaB  bi  Dwi.  ft  Am.  Dlsi.  IMT  to  datt,  A  Rop'r  IndoxM 
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to  tbe  public  day  and  nigbt,  resorted  to  by  mm  and  women,  and  then  and 
there  knowingly,  wlUftilly,  wrongfully,  and  unlawfully  kept  a  lewd.  tll-goTem- 
ed,  and  disorderly  hoiue  to  the  ^coaragement  ot  fornication  and  other  mis- 
behavior/ all  which  was  then  and  there  against  the  form  of  tbe  statute  In 
sudi  case  made  and  provided  koA  against  the  peace  of  tbe  people  of  tbe  state 
of  New  York  and  their  dignity." 

The  defendant  was  arraigned  niwn  the  Indictment  and  entered  a  plea  of 
not  guilty,  and  the  proceeding  was  thereupon  duly  transferred  to  the  County 
Court  of  Greene  County  for  the  trial  thereof.  At  a  term  of  the  Connty  Court 
held  December  11.  1911,  the  defwdant  withdrew  his  i^ea  of  not  guilty  and 
altered  a  plea  of  guilty.  The  court  sentoiced  the  defendant  to  pay  a  fine 
of  9300  and  stand  committed  to  the  connty  jail  of  Oreene  Conner  one  day  for 
each  dollar  of  the  fine  nntU  paid.  The  defoidant  paid  the  fine  to  the  connty 
dork,  who  Immediately  paid  the  same  to  the  county  treasurer  of  Oreene  coun- 
ty. Hw  connty  clerk  on  Deconber  U,  1911,  entered  In  the  judgment  book 
In  hlfl  o£Bce  tbe  amount  of  the  fine  In^osed  upon  the  defendant,  as  a  Indg- 
ment  against  the  defendant.  In  favor  of  the  state  commissioner  of  excise,  and 
made  the  following  statement  upon  the  record  of  Judgment:  "Violation  of 
section  1146  of  the  Penal  Law.** 

The  application  Is  made  by  the  coun^  treasurer  of  Oreene  county  to  cor- 
rect the  judgment,  so  that  the  same  wlU  be  In  favor  of  the  people  of  the 
state  of  New  York,  instead  of  the  state  commissioner  of  ezdse. 

Howard  C  Wilbur,  for  Judson  A.  Betts,  county  treasurer, 
Alfred  D.  Van  Buren,  for  state  department  of  excise. 

TALLMADGE,  J.  The  defendant  was  indicted  for  keeping  a 
disorderly  house,  and  the  proceeding  was  instituted  in  the  name  of 
the  people  of  the  state  of  New  York  against  the  defendant.  Under 
the  ordinary  practice  heretofore  followed  in  criminal  proceedings, 
the  judgment  should  have  been  entered  by  the  county  clerk  in  favor 
of  the  people  of  the  state  of  New  York  against  the  defendant,  and 
if  the  fine  imposed  was  for  a  violation  of  section  1146  of  the  Penal 
Law  (ConsoL  Laws  1909,  c.  40),  as  stated  in  the  judgment,  there 
was  no  authority  for  the  county  clerk  to  enter  the  jud^ent  in  the 
name  of  the  state  commissioner  of  excise. 

Section  1146  of  the  Penal  Code  provides: 

''Keeping  disorderly  booses.  Whoever  keeps  or  maintains  a  house  of  ill 
fame,  or  a  jdace  for  the  practice  of  prostitution  or  lewdness,  or  takes  as 
lessee  any  house,  room  or  other  pronlses  for  any  such  purposes,  or  shall  keep 
a  lewd,  Ill-governed  or  disorderly  house  to  the  oicouraganent  of  fomlcatltw 
or  other  misbehavior  shall  be  guilty  of  a  mlsdffineanor.  Wtara  the  lessee  or 
keepw  of  a  dwelling  honse  or  other  building  is  convicted  under  this  section, 
the  lease  or  contract  for  letting  the  premises  shall,  at  the  option  of  the  lessor, 
become  void  and  the  lessor  may  have  tbe  like  remedy  to  recover  the  posses- 
sion as  against  a  tenant  holding  over  after  the  expiration  of  hla  term.  And 
whoever  as  lessor  knowingly  or  with  good  reason  to  know,  penults  any  house 
or  room  or  other  part  of  any  premises  to  be  used  In  whole  or  In  part  for  any 
of  the  uses  or  purposes  herein  prohibited  shall  be  guilty  of  a  misdemeanor. 
Upon  conviction  of  any  person  for  a  violation  of  the  provisions  of  this  section, 
tbe  court  before  whom  such  conviction  shall  have  been  had,  or  the  clerk  of 
soch  court  if  there  be  a  clerk,  shall  forthwith  make  end  file  in  the  office  of 
the  clerk  of  the  county,  In  which  said  conviction  shall  have  been  had,  a  cer^ 
tlfied  statement  of  said  conviction  and  sentoice,  if  any ;  and  tbe  derk  of 
said  connty  sball  immediately  enter  In  the  Judgment  do<^  book  in  said 
office  the  amount  of  the  penalty  or  One  Imposed,  as  a  Judgment  against  tbe 
person  so  convicted  or  sentenced." 

It  is  contended  on  the  part  of  the  state  commissioner  of  excise 
that  authority  is  found  for  entering  the  judgment  in  the  name  of 
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die  state  commissioner  of  excise  in  section  39  of  the  tjauor  Tax 

Haw  (Consol.  I^ws  1909,  c.  34).  That  section  provides  that: 

"Upon  ocmTlctton  of  any  person,  *  *  *  tor  ke^iinv  a  diwrdsiAy  booser 
In  violation  of  section  1146  of  the  Penal  Law,  or  In  violation  of  any  mtmlcl- 
pal  ordinance  preeeriblng  tbe  same  or  any  similar  offense,  •  •  •  and  np* 
«n  conviction  of  any  such  person  for  any  felony  whatsoever,  the  oonrt  or 
■officer  before  whom  such  conviction  shall  have  been  had,  or  the  <derk  of  the 
•court  If  there  be  a  clerk,  shall  forthwith  make  and  file  In  the  office  of  the 
«lerk  of  the  county  In  which  such  conviction  shall  have  been  had  a  certified 
statement  of  such  conviction  and  the  sentencot  If  any,  to  be  r^rted  to  the 
state  Gomnils8kH)»  of  excise  by  said  county  clerk,  as  hereinafter  proTlded  In 
the  case  of  convictions  for  violations  of  this  (diapter." 

The  reason  for  the  filing  of  such  a  certificate  in  such  a  case  is 
obvious,  as  it  is  provided  by  subdivision  7  of  section  36  that : 

"If  the  holder  of  any  liquor  tax  certificate  shall  be  convicted  of  keeping  a 
disorderly  bouse  In  violation  of  section  1146  of  tbe  Penal  Law.  •  *  • 
said  c^Hflcate  bolder  shall  forfeit  any  and  every  lianor  tax  certlflcate  held 
by  him  at  tbe  time  of  such  conviction  and  be  d^jwlved  of  all  ilsht  and  privi- 
ly therennder." 

This  notice  b  given  to  the  state  commissioner  of  excise  so  that 
he  may  take  such  action  as  he  may  be  advised  in  reference  to  the 
revocation  of  the  license  of  the  person  ccmvicted. 

Section  39  also  provides  that : 

"Upon  conviction  of  any  person  •  •  •  for  a  violation  of  the  provisions 
of  this  chapter,  the  peoalty  for  which  la  prescribed  in  sectlotts  27.  28  or  36 
hereof,  the  court  or  officer  before  whom  sncb  eonvlctlon  sliall  have  hem  had, 

or  the  clerk  of  the  court  If  there  be  a  clerk,  shall  forthwith  make  and  file 
in  the  offlcS  of  the  clerk  of  tbe  county  In  which  such  conviction  shall  have 
been  had  a  certified  statement  of  such  conviction  and  the  sentoice.  If  any; 
and  the  clerk  of  said  county  shall  Immediate^  thereupon  enter  In  the  docket 
book,  kept  by  said  clerk  for  the  docketing  of  Judgments  In  said  office,  the 
amount  of  the  penalty  or  flue  Imposed,  as  a  Judgment  against  the  person  so 
convicted  or  sentenced,  and  In  favor  of  the  state  commissioner  of  excise,  and 
said  county  derk  shall  also  enter  in  the  docket  of  said  Judgment  a  brief 
statement  setting  forth  the  fact  that  said  Judgment  Is  for  a  flue  or  penalty 
imposed  for  a  violatUm  of  tbe  ilquor  tax  law/  and  said  county  cirak  shall 
Immediately  mall  or  dellvw  to  the  state  commissioner  of  exdse  a  duly  certi- 
fied transcript  of  said  Judgment" 

It  cannot  be  contended  that  the  fine  imposed  in  this  case  was  for 
41  violation  of  the  provisions  of  the  Liquor  Tax  Iaw  for  a  penalty 
imposed  under  section  27  or  28.  Neither  can  it  be  contended  that 
it  was  for  a  fine  imposed  under  section  36  thereof,  or  that  it  was  a 
fine  imposed  under  any  of  the  provisions  of  the  Liquor  Tax  Law. 
If  it  can  be  construed  that  subdivision  7  of  section  21,  or  subdivision 
"e"  of  section  30  of  the  Liquor  Tax  Law,  refers  to  the  keeping  of 
:a  disorderly  house,  as  defined  in  section  1146  of  the  Penal  Code, 
such  offense  under  the  Liquor  Tax  Law  is  classed  as  a  misdemeanor 
that  can  only  be  prosecuted  in  a  court  of  special  sessions. 

Subdivision  5  of  section  36  of  the  Uquor  Tax  Law  provides  that 
any  willful  violation  by  any  person  of  any  provision  of  this  chapter 
for  which  no  punishment  or  penalty  is  otherwise  provided  shall  be 
a  misdemeanor. 

Subdivision  2  of  section  37  provides  that  courts  of  special  sessions 
ghnll  have  exclusive  jurisdiction  to  try  and  determine  according  to 
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law  all  violations  of  the  Uquor  Tax  Law  defined  by  subdrnnon  5 

of  section  36  as  misdemeanors. 

Therefore,  if  a  proceedii^  is  instituted  under  the  Liquor  Tax 
Law  for  keeping  a  disorderly  house,  it  is  a  misdemeanor  which  should 
be  prosecuted  before  a  court  of  special  sessions.  The  effect  of  a 
violation  of  section  1146  of  the  Penal  Code  is  to  subject  a  person 
to  the  crime  of  misdemeanor  which  may  be  prosecuted  by  indictment, 
and  also  that  the  lease  or  contract  for  letting  the  premises  shall  at 
the  option  of  the  lessor  become  void,  and  the  lessor  may  have  a 
like  remedy  to  recover  the  possession  as  against  a  tenant  holding 
over  at  the  expiraticm  of  his  term.  Under  tihe  Liquor  Tax  Law,  if 
it  appears  that  section  1146  has  been  violated,  it  also  works  a  rev- 
ocation of  the  license.  The  proceeding,  however,  under  the  Liquor 
Tax  Law  for  a  misdemeanor,  is  entirdy  separate  and  distinct  from 
a  proceeding  under  section  1146  of  the  Penal  Code.  In  the  one  case 
the  proceedmg  is  by  indictment  before  a  grand  jury  for  a  violation 
of  the  provisions  of  section  1 146  of  the  Penal  Code,  and  in  the  other 
the  proceeding  is  in  a  court  of  special  sessions  for  the  purpose  of 
prosecutine  for  a  violation  of  the  Liquor  Tax  Law. 

(Section  35  of  the  Liquor  Tax  Law,  among  other  things,  provides : 

"All  Tlolations  ot  this  cbaptw  committed  by  any  person  on  tbe  same  day 
Bball  together  constitate  bat  one  crime  wldeb  shall  bie  doiomlnated  crime  of 
'violating  the  liquor  tax  law.* " 

If  the  additional  right  is  given  under  the  Liquor  Tax  Law  to  prose- 
cute for  keeping  a  disorderly  house,  the  proceeding  before  a  court 
of  special  sessions  should  show  in  some  manner  that  it  is  instituted 
for  a  violation  of  such  law,  otherwise  there  will  be  nothing  to  show 
that  it  is  a  proceeding  for  the  punishment  of  a  crime  of  which  such 
court  has  exclusive  jurisdiction.  In  a  prosecution  for  keeping  a 
disc»-derly  house,  if  there  is  no  allegaticHi  in  the  complaint  or  informa- 
tion showing  that  it  is  a  crime  of  violating  the  Liquor  Tax  Law, 
"the  justice  of  the  peace  after  an  examination,  or  waiver  of  an  ex- 
amination, should  hold  the  defendant  to  await  the  action  of  the 
grand  jury  to  be  prosecuted  for  a  violation  of  the  proviskms  of 
section  1146  of  the  Penal  Law." 

If  the  prosecution  is  under  the  Liquor  Tax  Law,  and  it  so  appears 
from  the  papers,  and  a  fine  is  imposed  for  keeping  a  disorderly  house, 
there  will  be  something  then  to  guide  the  clerk  in  entering  the  judg- 
ment in  favor  of  the  state  commissioner  of  excise  against  the  de- 
fendant, and  he  would  then  be  warranted  in  makii^  the  statement 
in  the  docket  of  such  judgment  that  "said  judgment  is  for  a  fine  or 
penalty  imposed  for  a  violation  of  the  liquor  tax  law,"  as  provided 
by  section  39  of  such  law, 

I  am  therefore  of  the  opinion  that  this  proceeding  was  one  for  a 
violation  of  section  1146  of  the  Penal  Law,  and  was  not  a  proceed- 
ing for  a  misdemeanor  imder  the  Liquor  Tax  Law.  A  fine  imposed 
in  a  criminal  proceeding  under  the  former  practice  has  been  for  the 
benefit  of  the  people,  and  in  this  case  would  be  used  for  the  benefit 
of  the  people  of  die  county  of  &eene,  and,  unless  there  is  softiething 
in  the  law  clearly  showing  that  a  change  is  intended,  such  fine  should 
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not  under  doubtful  construction  be  given  to  the  state  for  its  benefit. 
Having  reached  this  conclusion,  it  follows  that  the  judgment  entered 
and  docketed  by  the  county  clerk  was  entered  by  him  by  mistake  in 
favor  of  the  state  commissioner  of  excise,  and  should  have  hcta  in 
favor  of  the  people  of  the  state  of  New  York.  The  judgment  having 
been  entered  throuigh  mistake,  and  the  state  commissioner  of  excise 
having  no  interest  or  right  to  the  fine  imposed,  and  the  county  treas- 
urer, having  the  fine  in  his  hands  as  the  custodian  of  the  county 
funds,  he  had  the  right  to  make  an  application  to  have  the  error  cor- 
rected. The  attention  of  the  court  having  been  called  to  a  mistake 
in  its  records,  it  is  its  duty  to  see  that  the  same  is  corrected.  I 
am  therefore  of  the  opinion  that  an  order  should  be  entered  striking 
out  the  name  of  the  state  commissioner  of  excise  from  the  judg- 
ment referred  to  and  inserting  in  place  thereof  the  '"people  of  the 
state  of  New  York,"  and  that  the  county  clerk  of  Greeie  county 
be  directed  to  correct  such  judgipent  accordu^ly. 
Ordered  accordingly. 


(76  HIac.  Rep.  418.) 

In  re  DIBBLE  et  aL 
(Surrogato^B  Court,  New  York  Ooonty.   April,  1912.) 

Tsuffis  (I  140*)— Title  or  Bkneficiabt. 

A  beqaest  to  a  sister  of  testatrix  of  a  savlngB  bank  deposit,  wlOi  (11- 
rectloDs  to  expend  It  for  tbe  benefit  of  a  named  friend,  In  such  manner 
as  will  b^t  supply  her  needs,  gives  tbe  friend  an  absolnte  Interest  in  the 
whole  deposit,  which  passes  upon  her  death  to  her  administratrix. 

[Ed.  Note. — For  other  cases,  see  Trusta,  Gent  Dig.  |S  183-187;  Dec 
Dig.  S  140.*] 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of  George 
W.  Dibble  and  another,  as  executors  of  the  last  will  of  Annie  E.  Dib- 
ble.  Decree  entered. 

Francis  W.  Judge,  for  executors. 
Clarence  S.  Davison,  for  administrator. 

FOWLER,  S.  The  question  submitted  to  the  surrogate  arises  on 
an  accounting  of  the  executors  for  Annie  £.  EHbble,  deceased,  and  it 
requires  the  construction  of  her  will. 

The  fourth  clause  of  the  will  of  Annie  E.  Dibble  is  as  follows : 

"Fourth.  I  give  to  my  sister  Julia  D.  Elsworth  the  moneys  to  my  account 
in  the  Tarrytown  SavingB  Bank,  to  be  expended  by  her  Cor  th«  benefit  of  my 
Mend  Haria  V.  Stnart,  in  such  manner  as  will  best  supply  her  needs.** 

Maria  F.  Stuart  survived  the  testatrix  but  a  few  months,  and  there 
was  at  the  time  of  her  death  an  unexpended  balance  remaining  of  the 
money  in  the  Tarrytown  Savings  Bank  of  about  $4,000.  The  account- 
ing executors  under  the  will  of  Annie  E.  Dibble  claim  that  this  should 
go  into  the  residuary  estate  and  be  distributed  in  the  manner  provided 
for  in  her  will  for  the  distribution  of  her  residuary  estate.  On  the 
other  hand,  it  is  claimed  by  the  administrator  of  Maria  F.  Stuart  that 
it  should  go  to  him  as  the  representative  of  the  said  beneficiary.  The 

*For  oUiar  easM  «m  Mina  toplo  A  S  mniasH  in  Dac.  *  Am.  Din.  U07  to  data,  A  Rap'r  Xndaxts 
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question  arising  under  the  will  of  Annie  E.  Dibble  involves,  then,  the 
extent  of  the  interest  taken  by  Maria  F.  Stuart  in  her  lifetime.  Was 
it  an  absolute  interest  or  a  qualified  interest  only? 

It  has  recenti^  been  well  said  that  in  modem  times  the  instances  of 
testementary  gifts  being  rendered  void  for  uncertainty  are  of  less  fre- 
quent occurrence  than  formerly.  At  the  present  time  the  court  is  al- 
ways anxious  to  give  effect  to  the  testator's  intention,  even  if  vaguely 
expressed.  On  this  point  the  very  early  adjudications  to  die  contrary 
are  of  very  little  authority. 

In  the  original  home  of  the  ocunmon  law,  it  is  now  a  rule  that  a  gift 
of  the  income  of  property  to  a  person,  without  linutation  as  to  time,  is 
a  gift  of  the  capital,  where  no  other  disposition  of  the  coital  is  made, 
and  this  is  the  case  whether  the  gift  is  to  the  separate  use  of  the  per- 
son entitled,  or  is  made  through  the  medium  of  a  trust.  The  adjudica- 
tions on  this  point  are  clear.  Boosy  v.  Gardner,  18  B.  471 ;  Haig  v. 
Swiney,  1  Sim.  &  St.  487;  Humphrey  v.  Humphrey,  1  Sim.  (N.  S.) 
536;  Watkins  v.  Weston,  32  B.  238;  Gorham  Mfg.  Co.  v.  Fargo,  3 
Jones  &  S.  434;  Penny  v.  Pippin,  15  Wkly.  Rep.  306;  Matter  of 
Tandy,  Tandy  v.  Tandy,  34  Wkly.  Rep.  748;  Davidson  v.  Kimpton, 
18  Ch.  Div.  213;  Coward  v.  Larkman,  56  L.  T.  Rep.  278  ;  57  U  T. 
Rep.  285;  60  L.  T.  Rep.  1;  Elton  v.  Sheppard,  1  Brown  Ch.  S32, 
Matter  of  L.  Herminier.  Mousey  v.  Barton  (1894)  1  Ch.  Div.  675. 

The  same  rule  prevails  in  this  jurisdicti<»i  and  has  so  prevailed 
from  a  very  early  date.  It  was  clearly  stated  in  substance  in  Paterson 
V.  Ellis,  11  Wend.  298,  and  ag^n,  with  great  particularity,  in  Hatch  v. 
Bassett,  52  N.  Y.  362,  where  it  is  said: 

"A  general  gift  of  tbe  Income  arising  from  pereonal  property,  making  no 
mention  of  tbe  principal,  la  equivalent  to  a  general  gift  of  tbe  property  itself." 

In  the  case  of  Locke  v.  Fanners'  Loan  &  Trust  Co.,  140  N.  Y.  146, 
35  N.  £.  57^  this  rule  was  again  distinctly  affirmed.  It  has  since  been 
frequently  recognized.  Jllensworth  v,  Illensworth,  39  Misc.  Rep.  196, 
79  N.  Y.  Supp.  410. 

As  the  gift  to  Maria  F.  Stuart  was  personal  property,  it  is  imneces- 
sary  to  determine  whether  she  toc^  the  legal  interest  absolutely  or 
through  Uie  medium  of  a  trust.  The  result  is  the  same  in  either  in- 
stance. The  residuary  clause  in  tiie  will  under  consideration  does  not 
alter  the  rule. 

In  Connecticut  a  similar  result  seems  to  have  been  reached.  Hamil- 
ton V.  Downs,  33  Conn.  211 ;  Hamilton  v.  Crosby,  32  Conn.  342. 

While  the  statutes  of  this  state  since  the  Revised  Statutes  have  for 
the  most  part  regulated  the  quality  and  the  quantity  of  estates  and  in- 
terests, the  common  law  is  still  potent  in  respect  of  the  construction  of 
the  quantity  of  estates  intended  to  be  limited  by  testators.  In  the  Mat- 
ter of  Sanderscm's  Trust,  3  K.  &  J.  497,  503,  the  vice  chancellor  used 
this  language: 

"In  reference  to  gifts  of  this  description,  there  are  two  classes  of  cases 
between  which  the  general  deecriptioD  is  sufficiently  clear,  although  the  pre- 
cise line  of  demarcation  la  occaiUmally  somewhat  difflenlt  to  ascertain.  If 
t  gross  snm  be  ^vm,  or  if  the  vihole  ftuvme  of  the  property  he  giom,  and  a 
W«gU  pnrpoae  be  aaalcned  tor  that  gift,  this  court  always  regards  th«  gift 
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as  absolute,  and  the  purpose  merely  as  tbe  motive  of  the  gift,  and  therefore 
holds  that  the  gift  takes  effect  as  to  the  whole  stun  or  the  whole  Income,  as 
the  case  may  be. 

"Thus,  where  there  is  the  gift  of  a  snm  to  apprentice  a  child,  or  to  buy  a 
commission  tor  a  son,  the  court  glres  effect  to  the  entire  gift;  and  whether 
(he  sum  can  or  cannot  be  applied  for  the  purpose  of  buying  the  commission 
or  apprenticing  the  dUld*  the  court  holds  that  the  child  Is  oititled  to  the 
whole  of  It 

"So  again,  with  regard  to  maintenance,  as  to  which  the  distinction  be- 
tween the  two  classes  of  cases  Is  very  clearly  put  by  Sir  William  Grant  In 
Hanson  v,  Graham,  where  he  says  that.  If  an  entire  fund  la  given  for  the 
maintenance  of  children  or  the  like,  they  take  the  whole  fund  absolutely,  and 
the  maintenance  Is  treated  In  effect  as  simply  the  motire  In  mflVing  the  gift ; 
while,  on  tbe  other  hand,  U  a  portion  only  of  the  fund  1^  given  for  mainte- 
nance, then  they  are  entitled  to  draw  out  as  much  only  as  may  be  necessary 
for  the  purjwse  apedfled." 

We  find  the  same  principle  rerognized  in  Matter  of  Ingersoll,  95 
App.  Div.  211. 212. 88  N.  Y.  Supp.  698.  when  Mr.  Justice  Jenks  says: 

"The  testator  directs  that  <»ie-half  of  the  rest,  residue,  and  remainder  of 
his  estate  be  held  In  trust,  be  Inrested,  and  that  the  income  and  so  much  of 
the  principal  as  shall  be  deemed  necessary  be  applied  to  the  education,  main- 
tenance, and  support  of  bis  grandnleces  and  grandnephews.  There  is  no  oth- 
er dl^sitlon  of  such  moiety.  I  think  that  th«re  Is  a  gift  of  tbe  principal 
of  that  ona-balf  to  the  said  beneficlarleB." 

If  Maria  F.  Stuart  took,  as  I  hold  she  did  take,  an  absolute  interest 
in  the  amount  in  question,  the  gift  is  complete,  even  though  the  pur- 
pose for  which  it  was  given  failed  or  became  incapable  of  execution  by 
reason  of  her  death  soon  after  testatrix.  Matter  of  Sanderson's  Trust, 
supra;  Barlow  v.  Grant,  1  Vem.  255;  Nevill  v.  Nevill,  2  Vem.  431 ; 
Barton  v.  Cooke.  5  Ves.  462;  Pahner  v.  Flower.  13  Eq.  250. 

In  view  of  the  authorities,  I  hold  that  die  administrator  of  Maria  F. 
Stuart  is  entitled  to  the  amount  une3q>ended  in  the  Tarrytown  Savings 
Bank. 

Decreed  accordingly. 


(78  Misc.  Bep.  386.) 

In  re  ATKINS'  WILL. 
(Surrogate's  Court,  Kings  County.    April,  1012.) 

1,  Wills  (|  487*) — Pbobatb — Adussibiutt  or  E<tidence. 

On  the  probate  of  a  will  making  an  ateolute  gift  but  expressing  tes- 
tator's confid^ice  that  the  estate  will  be  distributed  by  the  donee  In  ac- 
cordance with  a  memorandum  attached  to  tbe  will,  the  memorandum, 
admitted  In  crl^oe  over  the  otdectlon.  must  be  Ignored. 

[Ed.  Note.— For  other  cases,  see  WUls.  Cent  Dig.  H  1028.  1020-1032 ; 
Dec.  Dig.  i  487.*1 

2.  Wills  ({  471*)— GoHSTBUonon — ConruonNo  Pobtions. 

Where  an  estate  Is  given  in  one  part  of  a  wlU  In  dear  and  dedsive 
terms,  It  cannot  be  taken  away  or  cut  down  by  subsequent  words  that 
are  not  as  clear  and  declslTO  as  the  words  glvfais  the  estate. 

[Ed.  Note.— For  otbn  cases,  see  WUls.  Cent  Dig.  |  960;  Dec  Die  1 
471.*] 

8.  Wills  (|  471*) — OoiiaTBuonoii— OoHmonira  PoMnoK. 

The  bequest  of  testator's  wtlre  estate  to  a  friend  named  as  executor 
without  bonds,  as  his  absolute  property  without  legal  accounting  to  any 

•ror  other  omm  «m  umi  topic  tt  I  mnon  In  Dw.  ft  Am.  Dlgi.  1107  to  date,  ft  lUp'r  IndoM 
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on^  Ifl  an  absoliite  gift  and  Is  not  affected  by  teatatco^  eziweulon  of 
confldence  tbat  the  estate  will  be  distributed  In  accordance  with  a  memo* 
landnm  attacbed  to  tbe  wiH  and  bearing  tbe  testator's  unattested  signa- 
ture. 

[Ed.  Note^For  otber  cases,  see  Wills,  Gent  Dig.  |  989;  Dec.  IMg.  ( 
471.*] 

Proceedini^  upon  the  probate  of  tbe  last  will  of  William  E.  At- 
kins.   Decree  entered. 

Montague  Lessler  (Leonard  J.  Obermeier,  of  counsel),  for  pro- 
ponent. 

C.  H.  &  J.  A.  Young  (Albert  Ritchie,  of  counsel),  for  contestants. 

KETCHAM,  S.  The  construction  and  the  validi^  of  the  will 
are  put  in  issue  in  the  probate  proceedins.  The  will  m  its  material 
parts  is  as  follows: 

"Second.  I  give,  derlse  and  beqneatli  1117  estate,  wbetber  real  or  personal, 
irtwresoeror  the  same  may  be  situate,  to  my  MenA  and  partner.  Waltw  Dur^ 
brow,  of  tbe  borough  of  Blcbmond.  cttr  of  New  York,  as  his  absolute  proper- 
ty, without  le^  accountability  to  any  one  for  and  in  respect  to  same  or  the 
disposition  thereof,  leaving  to  him  or  his  successor  to  do  what  he  shall  deem 
right  In  regard  to  It,  In  confidence  howerer,  tbat  such  estate.as  I  may  hare, 
will  be  approi»rlated  as  nearly  as  possible  In  accordance  with  a  certain  letter 
or  memorandum  written  by  me  in  my  handwriting  and  dated  on  tbe  29th  of 
June  1910. 

"Third.  I  hereby  nominate  and  appoint  the  said  Walter  Durbrow,  executor 
of  and  trustee  under  this,  my  last  will  and  testament,  the  trust  being  as  set 
forth  In  tbe  letter  or  memorandum  tuar^b^re  refwred  to. 

"Fourth.  I  direct  that  no  bond  be  required  of  blm  as  executor  or  trustee." 

There  is  in  evidence  an  instrument  of  even  date  with  the  will 
bearing  the  unattested  signature  of  the  testator.  It  bears  the  title 
''Memorandum  attached  to  my  will."   Its  <q)ening  words  are: 

"fin  accordance  with  the  second  clause  of  my  win.  made  this  20th  day  of 
June  1810,  I  deaire  that  my  executor  and  legatee,  Walter  Dnrbrow,  make  the 
Miomtng  distribution  of  my  propertjr  as  follows." 

This  is  followed  by  directions  for  the  distribution  of  sums  of 
money  and  chattels  iJierein  set  forth  to  persons  named.  Among 
diem  there  are  particular  directions  as  follows: 

"To  my  partner,  Walter  Durbrow,  my  diamond  ring  and  my  two  opal  studs. 
The  residue  of  my  estate,  to  be  divided  between  my  partner,  Walter  Dnrbrow 
and  Blary  M,  Macaulay  share  and  share  alike." 

[1]  Although  this  memorandum  was  admitted  in  evidence  under 
objection,  it  is  inadmissible  and  must  be  ignored.  Matter  of  Kele- 
man,  126  N.  Y.  73,  26  N.  E.  968.  This  is  not  a  case  in  which  in- 
quiry may  be  made  as  to  whether  a  trust,  valid  or  invalid,  was 
created  or  attenq)ted  by  the  collateral  instrument.  The  memorandtvn 
has  naught  to  60  with  the  inter|)retation  of  the  will,  nor  has  this 
court  anything  to  do  with  its  effect  or  construction. 

If  any  rights  are  bestowed  by  this  memorandum,  they  are  cogni- 
zable only  by  a  court  of  general  equity  and  will  then  come  into  view 
only  if  the  will  be  found  to  contain  an  effectual  gift.  Fairchild  v. 
Edson,  154  N.  Y.  199,  48  N.  E.  541,  61  Am.  St.  Rep.  609;  Amherst 
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College  V.  Ritch,  151  N,  Y.  282,  45  N.  Z.  876,  37  L.  R.  A.  305; 
Matter  of  Keleman,  supra;  Matter  of  O'Hara,  95  N.  Y.  403,  47 
Am.  Rep.  53.  This  is  not  meant  to  deny  the  powers  of  a  court 
specially  endowed  with  ^e  explicit  jurisdiction  to  "affect  the  ac- 
counting party  with  a  constructive  trust."  Code  Civ.  Proc.  -§  2472a 
(Laws  1910,  c.  576). 

Attempts  of  testators  to  make  devises  superficially  to  the  personal 
use  of  the  cfevisee  named,  with  the  purpose,  not  eatpressed  in  the 
will,  that  such  gifts  shall  be  applied  to  the  benefit  of  objects  other 
than  the  devisee,  have  provoked  rules,  now  well  imbedded  in  the 
law,  of  whidi  the  following  statement  though  scant,  is  sufficient  for 
the  present  purpose: 

(1)  The  sole  test  applicable  to  the  construction  of  the  will  is 
whether  or  not  there  is  an  absolute  gift  apparent  from  the  will  itsdl 
Matter  of  Keleman,  supra. 

(2)  If  the  gift  shall  fail,  intestacy  results. 

(3)  If  it  prevails,  then,  and  only  because  it  is  efficient  to  vest  the 
gift  in  the  devisee  personally,  equity  may  be  invoked  to  impress  and 
enforce  a  trust  wbidi  may  have  arisen  dehors  the  will.  See  cases 
dted  supra  a^to  equitable  jurisdictiotu 

The  present  questi(»i  is,  therefore,  narrow  and  simple:  Does  Hie 
will  effect  a  gift  to  the  legatee  named,  irrespective  of  any  moral  ac 
legal  duty  which  may  adhere  thereto? 

The  letter  of  instructions  must  be  disregarded,  and  the  righteous 
mockery  must  be  indulged  of  assuming  that  the  nature  of  the  in- 
structions is  not  known. 

The  testator's  estate  is  given  to  his  "friend  and  partner  •  *  * 
as  his  absolute  property,  without  le^l  accountability  to  any  one  for 
or  in  respect  to  same  or  the  disposition  thereof."  These  are  words 
which  create  an  interest  personal,  exclushre,  and  absolute.  They 
resist  the  processes  of  interpretation.  Their  meaning  is  express  and 
inevitable.  Unless  therefore  their  essential  purport  be  qualified  or 
cut  down  by  the  context,  they  vest  the  estate  in  the  legatee  as  his  own. 

[2]  A  canon  of  instruction  which  is  laid  down  as  one  which  ad- 
mits of  no  excq)tion  in  tiie  construction  of  written  instruments  is: 

"Where  one  estate  la  given  In  one  pert  of  an  Instrument  in  dear  and  de- 
cisive terms,  snch  estate  cannot  be  takoi  away  or  cut  down  by  raising  a 
doubt  upon  the  extent  or  meaning  or  application  of  a  subsequent  clause  nor 
by  Inference  therefrom,  nor  by  any  subsequent  words  that  are  not  as  clear 
end  decisive  as  the  words  of  the  clause  giving  that  estate."  Benson  v.  Cor- 
bio,  145  N.  T.  351,  859,  40  N.  m  11 ;  Boseboom  v.  Boseboom,  81     Y.  35a 

The  ruHe  last  cited  has  received  spiecific  application  in  cases  where, 
under  its  control,  express  gifts  have  been  held  not  to  have  been 
cut  down  or  qualified  by  precatory  expressions.  Clay  v.  Wood,  153 
N.  Y.  134,  47  N.  E.  274;  Matter  of  Gardner,  140  N.  Y.  122,  35  N. 
E.  439;  Campbell  v.  Beaumont,  91  N.  Y.  465;  Clarke  v.  LeimR 
88  N.  Y.  228;  Willets  v.  Willets,  35  Hun,  401. 

The  gift  in  this  will  could  only  be  aborted  if,  from  vrards  subse- 
quently found  in  the  will  equally  as  clear  and  decisive  as  the  words 
of  the  clause  which  made  the  abs(^te  gift,  it  could  be  demonstrated 
that  the  only  testamentary  purpose  was  to  accomplish  a  trust  or 
some  other  result  which  was  forbidden  by  the  law. 
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[8]  That  the  testator  trusted  his  l^tee,  called  him  his  "trustee," 
expressed  his  confidence  that  his  undisclosed  wishes  would  be  re- 
spected, and  implicitly  believed  that  the  estate  would  be  appropriated 
as  nearly  as  possible  in  accordance  with  a  certain  letter,  all  evince 
a  personal  reliance  upon  the  beneficiary's  fidielity  and  an  assurance 
of  his  loyalty  in  the  disposition  of  the  estate ;  but  none  of  these  ex- 
pressions alwe  constitutes  a  trust.  To  believe  another  to  be  trust- 
worthy and  to  request  him  to  justify  such  belief  in  respect  to  a 
<x>nveyance  or  devise  to  him  must  fall  far  short  of  erecting  a  trust 
as  the  estate  conveyed  or  devised,  unless  the  estate  is  both  given 
and  taken  upon  the  trust  not  only  asserted  but  defined. 

Expressions,  however  redolent  of  personal  confidence,  cannot  qual- 
ify or  cut  down  a  gift  first  made  in  terms  which  not  only  refrain 
from  impeding  the  conditions  of  a  trust,  but  actually  repudiate  such 
conditions.  The  law,  blind  to  the  contents  of  the  letter,  will  find 
in  this  will  abundant  trustfulness,  but  no  trust.  To  create  a  trust, 
its  duties  must  be  so  woven  into  the  gift  by  the  donor  or  must  be 
so  assumed  and  declared  by  the  donee,  or  impressed  upon  him  in 
equity,  that  the  elements  of  the  trust  shall  characterise  the  gift  in 
the  <Mie  case  or  its  acceptance  in  the  other. 

In  this  case,  we  are  forbidden  to  regard  the  conduct  of  the  donee, 
and  especially  the  nature  and  force  of  the  obligations  which  may, 
perhaps,  burden  his  future  acceptance  of  the  gift.  Thrown  back  upon 
the  will  itself,  we  find  an  express  gift  to  personal  use.  In  the  ab- 
sence of  any  revelation  as  to  the  terms  of  the  letter  of  instructions, 
we  fail  to  discover  any  trust  whatever,  to  modify  the  gift.  Non 
constat  but  that  the  dir«;tions  are  wholly  consistent  with  the  ab- 
solute right  of  the  devisee  to  the  personal  'enjoyment  of  the  estate. 

Whether  the  provisions  relative  to  the  letter  and  the  dispositions 
to  be  thereby  influenced  be  called  a  trust  or  a  precatory  intimation, 
it  must  be  assumed  that  the  arrangements  therein  contemplated  are 
such  as  not  to  destroy  or  impair  the  strong  words  of  personal  gift 
first  employed.  Purposes  avowed  by  the  testator,  but  not  disclosed, 
must  be  presumed  to  be  in  harmony  with  his  manifest  purpose. 
If  the  mere  fact  of  separate  instructions  appears  in  the  will  and  the 
law  must  conjecture  as  to  their  nature,  such  (x»nstruction  must  be 
ad<^ted  as  will  preserve  and  not  injure  the  integrity  of  the  will. 
The  finding  in  such  case  should  be  that  the  unknown  instructions 
are  of  a  sort  which  will  not  lessen  the  gift  declared  to  be  absolute. 

A  devise  to  an  exectttor  coupled  with  pirecatory  appeals  to  the  con- 
science may  justly  be  deemed  to  carry  not  a  personal  use,  but  a  duty 
allied  to  the  executorial  function  (Forster  v.  Winfield,  142  N.  Y. 
327,  37  N.  E.  Ill;  Gross  v.  Moore,  68  Hun,  412,  22  N,  Y.  Supp. 
1019),  and  the  words  in  this  will  by  which  the  testator  leaves  to 
his  legatee  "or  to  his  successor"  the  disposition  of  the  estate,  to- 
gether with  his  appointment  both  as  executor  and  trustee,  and  &e 
reference  to  the  trust  said  to  be  set  forth  in  the  letter,  may  well  arrest 
the  mind. 

The  gift  is,  however,  absolute  and  personal.  It  is  to  the  legatee 
by  name  and  not  b^  office.  Though  the  (£sposition  of  the  estate  is 
left  in  the  alternative  to  the  successor,  there  is  no  substituted  gift 
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to  the  successor.  The  word  is  fairly  satisfied  by  referring  it  to  the 
legatee's  successor  in  personal  interest  (Kanenbley  v.  Volkenberg,. 
70  App.  piv.  97.  75  N.  Y.  Suppi  8),  especially  as  there  is  no  room 
in  the  will  for  a  construction  by  which  the  gift  could  possibly  pass 
to  any  successor  in  the  character  of  either  executor  or  trustee. 

The  finding  should  be  embodied  in  the  decree  of  probate  that  the 
estate  is  devised  and  bequeathed  to  Walter  Durbrow  personally  and 
absolutely,  and  that  this  construction  does  not  assume  to  pass  upon 
his  right  or  duty  with  respect  to  its  dispositicm. 

Decreed  accordingly. 


(76  Misc.  Rep.  874.) 

In  re  JOHNSTON. 
(Surrogate's  Oonrt,  Cattaraug^is  County.    April,  VnS) 

1.  Adoption  (S  16*) — Sitbbooatb'b  Court — Tagation  or  Obdbb. 

Under  Co6e  Glv.  Froc.  S  2481,  sabd.  6,  an  order  of  adoption  made- 
by  a  snrrogate  without  Jurisdiction  may  be  vacated  and  set  aside  by 

Mm. 

[Ed.  Note^For  otber  cases,  see  AdopUon,  Uent  Dig.  H  27,  28;  Dec. 

Dig.  S  16.*] 

2.  Adoption  (|  7*) — ^Pbocxbdihob-^ubisdiotion. 

To  confer  jurisdiction  npon  a  surrogate  to  make  an  order  confirm- 
Ing  an  agreem^t  for  adoption,  the  Infant's  mother  being  deceased,  It 
was  necessary  to  obtain  the  father's  consent,  or  the  fact  of  abandonment 
must  exist. 

[Ed.  Note.— For  other  cases,  see  Adoption,  Gent  Dig.  {{  7-10;  Dee 
Dig.  «  7.*] 

3.  Adoption  (S  16*) — ^Pbooeedings — ^Yaoaiion  or  Obdbb. 

On  a  father's  application  for  the  abrogation  of  an  order  confirming 
an  agreement  by  grandparents  for  the  adoption  of  an  Infant  child, 
made  without  the  consent  of  the  fiather,  who  bad  no  notice  of  the  appli- 
cation for  the  order,  and  on  proof  that  he  had  abandoned  the  in&nt, 
the  Jurisdiction  of  the  surrogate  may  be  propnly  raised  on  the  allega- 
tions that  the  fother  had  made  proper  provision  for  the  maintenance 
of  the  diild  and  npon  liis  denial  of  the  charge  of  abandonment 

[Ed.  Noteu— For  other  cases,  see  Adoption,  Gent  Dig.  S|  27,  28;  Dec. 

Dig.  I  16;*] 

4.  Adoption  (S  7*) — PBooKDncos-^nsiSDiOTxoN. 

Where  the  fotber  of  an  infant  chUd  left  It  with  his  mothor,  the 
diild's  mother  being  deceased,  and  displayed  a  continuing  Interest  in  Its 
welfare,  though  he  did  not  contribute  much  to  Its  support  no  demand 
being  made  upon  him  by  the  child's  grandmother,  and  his  business  re- 
quiring his  absence  a  large  part  of  the  time,  there  was  no  such  aban- 
donment of  the  child  as  to  authorize  Its  adoption  by  Its  maternal  grand- 
parents without  the  father's  consent  and  without  notice  to  him  of  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Adoption,  Cent  Dig.  If  7-10;  Dee. 
Dig.  S  7.*1 

Application  for  the  'abrogation  of  an  agreement  for  the  adoption  of 
Leland  A.  Johnston,  a  minor.  Granted. 

Hastings  &  Larkin,  for  Jay  Johnston,  fatiier. 

Henry  D<»inelly,  for  foster  parents. 

Creig^ton  S.  Andrews,  special  guardian,  in  pro.  per. 

•For  otbw  eu«B  im  muu  topie  a  |  mnmn  In  Dm.  *  Am.  Disa.  1B07  to  dat«,  ft  Rep'r  indsxM 
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DAVIE,  S.  On  the  Uth  day  of  January,  1912,  Albert  A.  Allen 
and  Frelove  Allen,  his  wife,  appeared  before  the  surrogate  and  made 
application  for  an  order  confirming  an  agreement  for  the  adoption  by 
them  of  their  infant  grandson,  Leland  A.  Johnston.  The  mother  of  . 
the  minor  was  then  <teceased;  but  his  father.  Jay  Johnston,  the  peti- 
tioner in  this  proceeding,  is  living.  He  did  not  appear  upon  such 
application,  nor  did  he  execute  any  consent  to  such  adoption,  nor  did 
he  have  any  notice  of  the  application ;  but  proof  was  given  that  the 
father  had  abandoned  the  child,  and  an  order  was  accordingly  made 
confirming  such  adoption.  As  soon,  however,  as  the  father  learned  of 
such  order,  he  made  an  application  for  abrogation  of  such  adoption, 
ailing  in  his  moving  papers  that  he  had  made  proper  provision  for 
the  maintenance  of  the  child  with  his  mother  and  strenuously  C(»itro- 
verting  the  charge  of  abandonment. 

Two  questions  arise  in  this  controversy. 

The  first  is  one  of  law  relating  to  the  method  of  procedure  in  an 
application  of  this  character;  the  second  relates  to  the  merits — that 
is,  as  to  whether  or  not  the  father  had  abandoned  the  child,  thereby 
rendering  his  consent  unnecessary  under  the  statute. 

Section  110  of  the  Domestic  Relations  Law  (Consol.  Laws  1909, 
c  14)  defines  adoption  as : 

legal  act  whereby  an  adult  tsikeB  a  minor  Into  the  relation  of  child, 
and  tberebx  aoqnlres  the  rights  and  incora  the  reBPonsihUttlee  ot  parent  In 
req  wct  to  sach  minor." 

Section  111  of  the  same  act  provides,  among  other  things,  that  in 
order  to  secure  an  adoption  it  is  necessary  to  procure  the  consent  "of 
the  minor,  if  over  twelve  years  of  age,  of  the  foster  parent's  husband 
or  wife,  unless  lawfidly  separated,  or  unless  they  jointly  adopt  sudi 
minor/'  and  of  the  parents  or  surviving  parent  of  the  minor  tmless 
stich  parent  has  abandoned  the  child,  or  certain  other  conditions  exist 
particularly  specified  in  this  section,  obviating  the  necessity  of  consent. 

Section  114  of  the  act  defines  the  legal  dfect  of  such  adoption  as 
follows: 

"Thereafter  the  parents  of  the  minor  are  relieved  from  all  parental  duties 
towards,  and  of  all  responslbllltr  for,  and  have  no  rights  over  such  child 
or  to  Ua  property  by  descent  or  anccesslon." 

It  is  also  provided  that  the  minor  shall  take  the  name  of  the  foster 
parents,  and,  while  its  rights  of  inheritance  and  succession  from  the 
natural  parent  remains  unaffected,  the  foster  parents  and  minor  sus- 
tain towards  each  other  the  1^^  relation  of  parent  and  child,  includ- 
ing the  right  of  inheritance  from  each  other. 

Section  116  of  the  act  provides  a  method  whereby  abrogation  of  an 
adoption  may  be  obtained,  viz.,  "by  the  ccmsent  of  all  parties  inter- 
ested"; and  section  117  provides  for  abrogation  of  an  adoption  irom 
a  charitable  institution. 

It  can  hardly  be  contended  that,  inasmuch  as  the  statute  has  pre- 
scribed a  method  of  procedure  in  these  two  instances,  an  order  con- 
firming adoption  cannot  be  reviewed  or  abrogated  in  any  other  man- 
ner. 
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[1]  The  county  judge  and  surrc^ate  are  given  jurisdiction  to  make 
an  order  confirming  adoption,  and  no  reason  is  apparent  or  even  sug- 
gested why  such  an  order  is  exempt  from  the  operation  of  the  provi- 
sions o£  subdivision  6  of  section  2481  of  the  Code  of  Civil  Procedure. 
This  section,  defining  the  incidental  power  of  a  surrc^te,  provides: 

"A  anm^te,  In  court  or  out  of  court,  as  tbe  case  requires,  has  power: 
To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former  time,  a 
decree  or  order  of  his  court ;  or  to  grant  a  new  trial  or  a  new  bearing  tor 
fraud,  newly  discovered  evidence,  clerical  error,  or  otber  suffldoit  cause." 

[2]  I  am  not  disposed  in  this  connection  to  criticise  the  Aliens  or 
question  their  good  faith  in  asserting  abandonment  on  the  part  of  the 
father  at  the  time  of  making  application  for  such  adoption.  Th^  are 
the  grandparents  of  the  minor,  attached  to,  and  feeling  great  affection 
for,  him.  If  their  zeal  in  attempting  to  procure  this  adoption  has  oc- 
casioned them  to  misconstrue  the  acts  and  attitude  of  the  father 
toward  the  child,  they  may  well  be  excused;  it  is  not  necessary  to 
charge  them  with  deceit  or  willful  suppressi<Hi  of  the  facts  in  order 
to  secure  the  relief  sought  in  this  proceeding.  To  confer  jurisdiction 
upon  the  surrogate  to  make  the  order  confirming  such  adoption,  it 
was  necessary  to  obtain  the  father's  consent,  or  the  fact  of  abandon- 
ment must  exist.  In  the  absence  of  both,  no  jurisdiction  existed  for 
making  the  order,  and  when  such  lack  of  jurisdiction  is  made  to  ap- 
pear it  is  "sufficient  cause,"  within  the  purview  of  the  statute,  for  va- 
cating the  order. 

[8]  In  Matter  of  Armstror^g.  72  App.  Div.  286,  288.  76  N.  Y.  Supp. 
37,  38,  the  court,  in  considering  the  power  of  the  surrogate  over  his 
own  orders  and  decrees,  says : 

"The  order  and  decree  having  been  made  without  Jurisdiction  of  the  par- 
ties affected  thereby,  and  being  for  that  reason  void,  the  question  arises  as 
to  the  proper  practice  to  be  adopted  to  have  the  order  and  decree  annulled 
of  record.  A  void  order  or  decree  may  always  be  attacked  oollatecally,  and 
without  doubt,  In  this  case  on  an  application  to  revtve  these  proceedings, 
might  be  shown  to  be  void  and  no  bar  to  a  revival  for  that  reason.  Any 
attempt  to  enforce  payment  of  the  sum  decreed  to  be  paid  might  be  resisted 
on  the  same  grounds;  but  the  paroit  apparently  afCected  by  the  order  and 
decree  need  not  wait  to  test  Its  validity  bat  by  a  motion  to  vaca^  nuy  dis- 
pose of  It" 

In  Kamp  v.  Kamp,  59  N.  Y.  216,  the  court  said: 

"The  want  of  jurisdiction  makes  the  order  and  judgment  of  the  court, 
and  the  record  of  Its  action  utterly  void  and  nnnvallable  for  any  purpose, 
and  the  want  of  Jurisdiction  may  always  be  set  up  collaterally  or  otherwise; 
*  *  *  but  he  (the  party  apparently  affected)  Is  at  lil>erty,  by  a  more 
direct  and  snmmary  jffoceedlng,  to  have  them  set  aside  and  vacated." 

In  Skidmore  v.  Davies,  10  Paige,  316,  the  chancellor  said: 

"If  the  first  order  liad  been  Irregular  as  the  appellant  sui^XMed,  his  remedy 
was  not  by  appeal  to  the  chancellor,  but  an  application  to  the  snrn^te  to 
set  aside  the  order  as  Irregular  was  the  proper  course." 

In  Vreedenburgh  v.  Calf,  9  Paige,  129,  the  court  says: 

"And  if  the  order  was  entered  when  the  surrogate  had  no  poww  to  enter 
such  an  order,  he  not  only  had  the  right,  but  It  was  his  duty  to  set  U 
aside  as  Irregnlax." 
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In  Pew  V.  Hastings,  1  Barb.  Ch.  454,  the  court  says : 

*q  tUnk,  therefofet  the  surrogate  erred  In  this  case  In  sappo^g  Uiat  he 
had  not  the  power  to  open  the  deeree  which  had  been  taken  Igr  d^nlt" 

In  Seaman  v.  Whitehead,  78  N.  Y.  306,  the  court  says: 

TThe  qaeetlon  arising  In  such  a  case  relates  to  the  jurledlctlon  of  the 
somite  and  could  property  be  raised  by  a  motion  to  set  aside  the  order 
opon  that  ground.  If  void.  It  sbonld  bare  beea.T&cated  for  that  reason, 
and  an  ajipeal  lies  from  an  order  denying  the  motibn  to  vacate." 

In  Matter  of  Trimm,  30  Misc.  Rep.  493,  63  N.  Y.  Supp.  952,  and 
Matter  of  Moore»  72  Misc.  Rep.  644,  132  N.  Y.  Supp.  249,  the  pro- 
ceedings were  similar  to  the  one  now  under  consideration.  In  the 
first  of  these  cases,  Surrogate  Marcus  of  Erie  county  held  that  a  pro- 
ceeding to  set  aside  an  adoption  was  the  proper  remedy.  And  in 
Matter  of  Moore,  the  county  judge  held  to  the  same  effect. 

The  method  of  procedure  adopted  by  the  moving  i^rty  in  this  case 
being  proper  and  regular,  it  only  remains  to  ascertain  the  fact  in  re- 
gard to  the  allegation  of  abandonment. 

[4]  The  facts  as  disdosed  by  the  evidence  are  substantially  as  fol- 
lows: 

Jay  Johnston,  the  father,  resides  at  Shingle  House,  Pa.  He  is  30 
years  of  age,  in  perfect  health,  of  good  moral  character,  a  member 
of  the  Baptist  Church,  and  a  barber  by  trade.  His  father  died  some 
years  ago  leaving  a  widow  and  five  children ;  the  youngest  being  now 
the  age  of  nine  years.  One  son,  Donald,  21  years  old,  is  m  college, 
and  the  daughtef,  19  years  of  age,  is  aii  operator  in  a  telephone  ex- 
change. 

Johnston  resides  with  his  mother.  At  the  time  of  the  death  of 
Johnston's  father,  he  owned  a  farm  near  Shingle  House,  worth  $2,- 
000  and  real  estate  in  Virginia  recently  sold  for  $6,700.  He  left  no 
will,  and  the  children  became  seised  of  this  real  estate  upon  their  fa- 
ther's death,  subject  to  the  widow's  dower  therein.  The  son  Jay  is 
indebted  to  his  father's  estate  in  the  sum  of  $500  but  still  owns  an 
equity  in  the  estate  of  considerable  value.  The  family  still  occupies 
the  85  acres  as  a  home.  Jay  was  married  to  the  daughter  of  Mr.  and 
Mrs.  Allen  at  Olean,  N.  Y.,  February  1,  1905,  and  for  some  time 
thereafter  they  resided  at  Shingle  House.  The  boy  Leland  was  born 
in  Augfust,  1906.  In  August,  1910,  Johnston  with  his  wife  and  child 
visited  relatives  in  Homell,  "N.  Y.,  and  from  there  went  to  Wellsville, 
N.  Y.,  where  the  wife  became  ill,  and  she  with  her  husband  and  child 
returned  to  the  home  of  her  parents  in  Olean,  where  she  and  the 
child  remained  until  her  death  September  23,  1910.  After  |:oing  to 
Allen's,  an  estrangement  arose  between  Johnston  and  his  wife.  He 
secured  employment  as  a  musician  with  a  show  company,  left  Olean 
in  connection  with  such  employment,  and  did  not  return  until  the 
day  of  the  wife's  funeral.  On  that  day,  and  after  the  funeral,  Jay 
had  conversation  with  the  Aliens  regarding  the  disposition  of  Leland. 
Mrs.  Allen  asserted  that  on  account  of  her  age  she  did  not  wish  to 
assume  the  r«ponsibility  of  paring  for  Leland  and  advised  that  he  be 
taken  to,  and  cared  for  at,  the  house  of  Mrs.  Johnston  at  Shingle 
House,  and  accordin^y  the  father  made  an  arrangement  with  his 
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mother  for  the  care  of  the  boy  at  her  home.  From  that  time  on, 
Johnston  was  away  in  connection  with  his  business  emplo3rment  the 
most  of  the  time  up  to  the  making  of  the  adoption  in  question.  In 
the  meantime,  the  Doy  was  provided  with  a  eood  and  comfortable 
home  and  well  cared  for  by  his  grandmother,  Mrs.  Johnston.  He  oc- 
casionally visited  his  grandparents,  the  Aliens,  with  the  consent  of 
Mrs.  Johnston.  During  all  the  time  while  Johnston  was  away,  he 
frequently  communicated  with  his  mother  and  sister,  often  referring 
to  Leland  in  terms  of  affection  and  endearment,  indicating  a  fatherly 
solicitude  for  his  welfare. 

While  it  appears  that  h6  had  contributed  but  little  to  his  mother, 
in  money,  toward  the  expense  and  maintenance  of  the  child,  yet  it 
does  not  appear  that  she  had  ever  applied  to  him  for  assistance  in 
that  respect.  It  was  evidently  assumed  by  the  parties  that  the  use  of 
Johnston's  share  of  his  father's  estate  was  sufficient  compensation  to 
his  mother.  Such  was  the  situation  when  the  Aliens,  having  the  tem- 
porary custody  of  Leland,  made  application  for  his  adoption.  As 
soon  as  Mrs.  Johnston  learned  that  such  proceedii^  had  been  taken, 
she  communicated  with  Johnston,  who  immediatdy  returned  from 
the  West,  where  he  was  then  employed,  and  took  measures  to  secure 
the  possession  of  Leland,  and  having  accomplished  that  filed  his  ap- 
plication for  abrogation  of  the  adoption.  Another  circumstance  of 
some  importance:  On  one  ocdasion  after  Leland  had  taken  up  his 
residence  with  his  grandmother  Johnston,  Mr.  Allen  requested  John- 
ston to  consent  to  his  adopting  the  boy,  which  request  Johnston  very 
vigorously  and  peremptorily  refused,  so  that  Allen  well  understood, 
when  he  applied  to  the  surrogate  for  the  order  in  question,  that  he 
was  acting  in  direct  antagonism  to  the  wishes  of  the  father.  In  view 
of  these  facts,  it  would  be  absurd  to  hold  that  the  father  had  aban- 
doned his  child  within  the  legal  significance  of  that  term.  Oh  the 
contrary,  he  had  made  reas<mable  and  ample  provision  for  his  wel- 
fare, comfort,  and  maintenance,  in  the  home  and  under  the  super- 
vision of  his  mother.  While  away  he  often  communicated  with  his 
family,  and  almost  invariably  referred  to  Leland.  In  fact,  there  is  not 
the  slightest  proof  justifying  the  inference  that  Johnston  entertained 
a  thought  of  abandoning  his  son  or  permanently  severing  his  natural 
relations  with  him  or  of  surrendering  his  parental  authority  over  him 
to  any  other  person. 

In  disposing  of  this  matter,  I  have  fully  appreciated  and  under- 
stood the  affection  of  the  Aliens  for  their  little  grandson,  and  I  also 
realize  that  the  boy's  financial  interests  might  be  best  subserved  by 
permitting  the  adoption  to  stand ;  but  this  does  not  affect  the  ques- 
tion involved. 

Johnston  had  not  abandoned  his  child.  Consequently  the  order 
of  adoption  was  made  without  jurisdiction,  and,  being  so  made,  it 
must  now  be  vacated,  and  an  order  to  that  effect  will  accordingly  be 
entered. 

Decreed  accordingly. 
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(78  mac  Bflp.  40ft) 

In  re  WORK'S  XSTATD. 

(Bnnosate's  Court,  New  Trak  Oonnty.  April,  1912.) 

L  Wills  (S  211*>— Pbobate — Discotebt  or  Tbstaubhtart  iMBTBUinirr. 

An  objection  for  want  of  jurisdiction  to  the  snfflciency  of  a  petition 
for  a  citation  to  produce  testamentary  Instrument,  as  authorized  by 
Code  CiT.  Proc;  |  2621a,  as  added  by  Laws  1910.  c.  368,  should  as  a  gen- 
eral rule  be  taken  by  answer,  mUess  the  jurisdiction  Invoked  Is  wholly 
statutory.  In  which  case  It  me^  be  takoi  orally  at  any  stage.  If  entered 
en  the  record. 

[Ed.  Note^BVff  other  cases,  see  Wills.  Cent  Dig.  S  D18;  Dec  Dig. 
|211.»] 

2.  WlLU  (I  211*)— PaOBATS — DiSOOTXBT  OT  TBSTAlUIfTABT  IHSTKUHENT. 

A  peidtlon  imdar  Code  Civ.  Proe.  |  2621a,  as  added  by  Laws  ISIO,  c 
358,  for  dtaUon  to  produce  testamentary  Instruments,  must  be  takoi 
tither  before  a  decree  of  probate  has  beoi  entered  or  after  the  Tscatlon 
of  snch  decree. 

[Ed.  Note.— Fw  other  cases,  see  WlUs,  Cent  Dig.  |  BIS;  Dec;  Dig. 
i  211.*] 

S.  Wills  ^  ^*>— Conclusitshsss  or  Fbobatk. 

A  decree  that  a  will  of  posonalty  be  admitted  to  probate  Is  one  In 
rem,  binding  on  all  the  world,  and  cannot  be  disturbed  except  by  a 
direct  proceeding. 

[Ed.  Nota— For  other  cases,  see  WUls.  Cent  Dig.  H  904-010;  Dec 
Dig.  1  421.*} 

In  the  matter  of  the  estate  of  Frank  Work.   Petition  to  compel  the 
production  of  alleged  testamentary  instruments.    Petition  dnsmissed. 
Order  affirmed  136  N.  Y.  Supp.  218. 

Hays,  Hershfigld  &  Wolf,  for  petitioner. 

J.  Henry  Work  (H.  B.  Closson,  on  the  brief),  for  some  respondents. 
William  M.  K.  Olcott,  for  respondent  Work. 

FOWLER,  S.  [1]  On  the  return  of  a  citation,  issued  pursuant  to 
section  2621a,  Code  of  Civil  Procedure,  as  added  by  Laws  1910,  c. 
358,  and  heard  on  a  petition  to  compel  the  production  of  alleged  tes- 
tamentary instruments,  the  persons  cited  appear  by  counsel  and  insist 
orally :  First,  that  the  petition  is  insufficient  on  its  face,  and  that  the 
proceedings  should  be  dismissed ;  and,  second,  that  the  statute  in  ques- 
tion is  unconstitutional.  This  position  of  the  respondents  is  not  a 
demurrer.  No  such  pleading  as  a  demurrrer  is  known  to  the  practice 
in  this  cotut  (Redfield's  Pr.  Surr.  Court,  ■§  87) ;  the  recognized  plead- 
ings in  the  courts  of  the  surrogates  consisting  of  two  only,  the  peti- 
tion and  the  answer  or  objections.  Code  Civ.  Proc.  §§  2516,  2533, 
N.  Y.  Surr.  Rule  No.  14.  It  is  apjjarent  that  the  respondent's  objec- 
tion to  this  proceeding  is  the  equivalent  of  an  exception  and  that 
it  is  not  a  demurrer.  The  question  is:  Can  it  be  taken  orally?  The 
pleadings  in  this  court  preserve  the  simplicity  of  the  civil  or  canon 
law,  of  which  they  are  even  now  a  remote  survival.  The  surrogate 
has  by  statute  the  power  to  require  respondents  on  the  return  of  a 
citation  to  state  their  position  in  writing  (Code  Civ.  Proc.  §  2533), 
and,  where  matter  pleaded  to  a  petition  is  in  the  nature  of  a  defensive 

•for  othw  caMB  m  Mm*  topio  *  i  mnau  in  Dm.  *  Am.  DIgi.  1M7  to  iM,t»,  A  IUp*r  IoOmhi 
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allegation,  such  a  direction  is  the  proper  course,  one  Surrc^te  Brad- 
ford often  adopted  independently  of  any  statute,  and  as  an.  incident 
to  the  general  jurisdiction  conferred  on  him.  Van  Vleck  v.  Bur- 
roughs, 6  Barb,  at  page  344;  Carle  v.  Underhill,  3  Bradf.  Sur.  101 ; 
Foster  v.  Wilber,  1  Paige,  537,  540. 

But  as  I  did  not  require  respondents  to  reduce  their  positions  to 
writing,  the  respondents'  motion,  taken  orally,  is  sufficient,  if  entered 
on  the  record,  to  present  their  positions  in  this  matter.  If  the  sur- 
rogate's jurisdiction  over  this  matter  is  wholly  statutory,  the  oral 
objection  certainly  suffices.  In  any  event,  I  am  not  inclined  to  insist 
on  technical  forms,  or  to  require  a  written  article,  alleojation  or  posi- 
tion in  this  court  when  objections  may  be  just  as  well  stated  often- 
times orally.  The  simplicity  of  the  procedure  in  this  court  has  at  all 
times,  as  I  conceive,  been  of  superior  adivantage  to  the  parties.  Uet 
us  examine,  then,  when  it  is  more  orderly  that  an  exception  to  juris- 
diction should  be  taken  by  answer  under  oath  or  verified  in  the  usual 
way.  That  the  present  motion  of  respondents,  whatever  called,  is  in 
the  nature  of  an  exception  to  the  surrogate's  jurisdiction,  is  apparent. 

The  present  jurisdiction  of  the  surrogate,  while  often  said  to  be 
statutory  (Matter  of  Camp,  126  N.  Y.  390,  27  N.  E.  799;  Matter  of 
Rank,  200  N.  Y.  447,  94  N.  E.  363),  is  sometimes  only  partly  depend- 
ent on  statute,  while  at  others  it  is  wholly  dependent  This  is  a  dis- 
tinction often  lost  sight  of  by  those  who  deal  with  this  subject.  If  the 
statute  conferring  jurisdiction  on  the  surrc^te  refers  to  an  estab- 
lished and  older  probate  jurisdiction,  which  is  not  statutory,  the  sur- 
rogate's jurisdiction  cannot  be  said  to  be  purely  statutory,  and  courts 
must  take  some  account  of  this  distinction.  It  is  only  when  a  stat- 
ute is  the  exclusive  and  original  source  of  the  jurisdiction  that  a 
court  is  statutory  in  the  true  legal  sense.  The  common-law  jurisdic- 
tion of  the  Supreme  Court,  for  example,  is  given  primarily  by  the 
Constitution  of  the  state ;  it  is,  in  other  words,  organic  or  recc^ized 
by  the  fundamental  law  of  the  state.  Nevertheless  much  of  the  juris- 
diction itself  is  derivative  or  historical,  although  the  immediate  source 
is  the  constitution  of  government.  Any  one  familiar  with  this  topic 
recognizes  that  the  jurisdiction  of  the  fundamental  common-law  courts 
was  transferred  to  the  Supreme  Court,  and  without  that  the  juris- 
diction of  the  Supreme  Court  would  be  very  different  from  what  it 
is.  What  is  recognized  as  true  in  the  instance  of  the  Supreme  Court, 
which  is  the  great  general  court  of  original  jurisdiction  in  this  state, 
is  equally  true  of  the  courts  of  the  surrogates.  The  immediate  source 
of  the  jurisdiction  of  the  courts  of  the  surrogates  is,  of  course,  the 
statutes  of  the  state;  but  whenever  a  statute  confers  an  historical 
and  ready-made  jurisdiction  of  other  ages  and  other  places,  the  real 
source  of  the  jurisdiction  is  then  historical,  and  due  reference  must 
be  made  to  this  fact  or  error,  sometimes  grave,  ensues.  Salmqnd's 
critical  work  on  jurisprudence  takes  great  note  of  this  distinction  in 
its  compendium  of  legal  sources,  although  not  specially  in  reference 
to  the  subject  of  jurisdiction.  But  the  application  of  the  distinction 
concerning  sources  of  law  is  apparent,  in  any  discussion  of  the  origins 
of  jurisdictions. 
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When  general  probate  jurisdiction  is  conferred  on  surrogates  by 
statute,  without  any  definition  whatever  of  probate  jurisdiction,  it  is 
necessary  to  have  recourse  to  the  meaning  of  these  terms  in  the  sys- 
tem of  law  which  by  constitutional  reservation  has  been  made  the 
fundamental  law  of  this  state.  By  such  reference  it  becomes  apparent 
that  the  real  source  of  the  probate  jurisdiction,  in  fact,  is  historical, 
although  the  real  source  is  often  treated  as  destitute  of  legal  recogni- 
tion because  in  terms  it  is  conferred  by  a  statute  which  is  only  the 
more  immediate  authori^  for  the  jurisdiction.  One  of  the  most  im- 
portant of  mediums  for  the  transfer  of  the  common  law  of  an  older 
state  to  a  newer  political  dependlency  is  the  translation  of  established 
jurisdictions  to  the  officers  of  the  new  goverment.  When  such  a  ju- 
risdiction is  transferred,  it  carries  with  it  a  great  body  of  applicable 
law.  Had  the  original  commissions  to  probate  officers  of  New  York 
expressed,  for  example,  that  they  were  to  have  the  jurisdiction  of  the 
Roman  prsetor,  instead  of  the  jurisdiction  of  the  delegate  of  the  Or- 
dinary of  the  Ecclesiastical  Courts  of  England,  how  different  would 
be  the  existing  law  relative  to  judicial  powers  and  jurisdiction  in  pro- 
bate proceedings. 

This  excursus  on  the  origins  of  probate  institutions  is  not  so  re- 
mote from  the  matter  in  hand  as  it  may  seem.  Where  a  matter  is 
clearly  within  the  general  probate  jurisdiction,  conferred  in  general 
terms  on  the  surrogates,  and  the  petition  on  its  face  shows  such  juris- 
diction, and  the  surrogate  has  granted  citation,  it  is  very  doubtful 
whether  even  since  the  repeal  of  the  act  of  1870  (chapter  339)  an  ex- 
ception to  the  jurisdiction  thereafter  lies  before  the  surrogate,  unless 
the  position  alleging  such  want  of  jurisdiction  is  taken  in  writing  (cf. 
Prout  v.  M'Nab,  6  Dem.  Sur.  152,  where  the  objection  was  taken  in 
writing) ;  and  then  the  question  is  reviewable  by  appeal  (Harrison  v. 
Clark,  87  N.  Y.  572,  577;  Matter  of  Zerega,  58  Hun,  505,  507,  12 
N.  Y.  Supp.  497).  It  is  not  singular  that  this  course  of  procedure  is 
consistent  with  prior  procedure  long  established  in  the  courts  of  pro- 
bate. It  would  be  singular  if  it  was  not  so  consistent.  The  present 
practice  here  is  but  a  modification  of  a  very  ancient  practice,  for  the 
probate  jurisdiction  conferred  on  surrogates  is  very  ancient,  and  its 
practice  matters  rests  on  essentials,  and  is  not  usually  dependent  on 
purely  arbitrary  statutory  mandates  for  procedure.  Formerly,  and  at 
present,  in  matters  concerning  probate  jurisdiction  only,  the  judge  of 
probate  examines  the  petition  or  other  pleading  in  the  first  instance, 
and,  if  he  finds  it  sufficient,  citation  issues,  and  that  ends  the  matter 
in  so  far  as  he  is  concerned.  All  pleas  and  defenses  must  then  be 
taken  by  answer  or  written  objections.  But  formerly  a  party  ag- 
grieved by  a  sentence  or  judgment  of  a  court  of  first  instance,  pro- 
ceeding according  to  the  former  course  of  the  civil  or  canon  law,  had 
in  all  instances  a  right  of  appeal  or  resort  to  a  higher  tribunal  for 
relief  and  protection.  From  the  very  earliest  establishment  of  a  pro- 
bate jurisdiction  in  this  state  this  ancient  right  of  review  or  appeal 
has  been  recognized  in  respect  of  the  sentence  or  decree  of  judges  of 
probate  or  surrogates.  Sometimes  the  recognition  is  in  one  form,  and 
sometimes  in  another,  but  the  right  of  review  is  always  essentially 
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the  same  in  substance.  It  is  a  great  mistake  to  assume  that  the  au- 
thors of  the  various  statutes  of  this  state  were  often  lacking  in  co- 
herence or  in  sequence  or  technical  precision.  My  experience  is  to 
the  contrary.  The  average  attainment  of  the  draftsmen  of  technical 
statutes  of  this  state  is  sulxnit  the  same  in  successive  generations  of 
legislators,  and  in  respect  of  surrogate  laws  there  is  nothing  mysteri- 
ous concerning  the  practice  or  the  procedure  of  courts  of  probate 
which  is  likely  to  elude  them,  for  it  is  the  simplest  of  all  practices. 

But  while  some  branches  of  the  surrogate's  jurisdiction  are  only 
indirectly  dependent  on  modern  statutes,  a  large  comer  of  the  exist- 
ing jurisdiction  of  the  surrogates,  as  already  pointed  out,  is  wholly 
statutory,  and  there  the  statute  must  be  followed  with  great  precision, 
or  the  proceedings,  like  all  statutory  proceedings  in  courts  of  first  in- 
stance, are  coram  non  judice.  Wherever  the  statute,  then,  is  the  ex- 
clusive source  of  the  surrogate's  jurisdiction,  it  would  seem  that  the 
objection  to  the  jurisdiction  may  be  taken  orally,  and  at  any  stage  of 
the  proceeding  provided  such  objection  appear  in  the  record.  The 
existing  proceeding  under  section  2621a  (Code  Civ.  Proc.)  for  the  pro- 
duction of  an  alleged  will  is  prima  facie  statutory.  But  let  us  exam- 
ine this  point  and  ascertain  how  far  the  jurisdiction  of  this  proceed- 
ing is  statutory. 

Formerly,  and  before  the  statute  made  and  provided  for  production 
of  testamentary  scripts  (Code  Civ.  Proc.  §  2621a;  c.  358,  Laws  of 
1910),  the  surrogate,  sitting  as  a  court  of  probate,  had  an  inherent 
power  to  cause  the  parties  before  it  to  bring  all  testamentary  scripts 
into  court  on  a  probate  proceeding.  For  example,  if  the  executors 
propounded  a  script  purporting  to  be  a  testamentary  paper,  which 
was  not  in  fact  a  last  will  and  testament,  any  party  cited  to  its  probate 
might  allege  a  later  paper  and  ask  for  the  production  of  all  other  tes- 
tamentary scripts  in  the  hands  or  custody  of  such  proponent,  and  the 
proponent  might  then  discharge  the  monition  of  the  court  to  that  end 
by  an  oath  to  the  effect  that  no  other  script,  scroll,  paper,  or  writing 
had  come  to  his  hands  or  knowledge.  Langmead  v.  Lewis,  2  Phill. 
425 ;  Kilican  v.  Lord  Parker,  1  Lee,  662 ;  Feetham  v.  Smith  (Prerog. 
Court  Canterbury  Mich.  Term)  Coote's  Ecc.  Pr.  472.  That  this  prac- 
tice was  authoritative  formerly  in  a  court  of  probate  of  this  state  there 
can  be  no  doubt.  This  requirement  was  an  incident  to  the  probate 
jurisdiction  conferred  ultimately  on  the  surrogates.  That  the  surro- 
gate at  the  present  day  has  an  inherent  jurisdiction  in  a  probate  pro- 
ceeding to  require  the  proponent  or  other  parties  cited  to  the  probating 
to  produce  conceded  scripts  other  than  the  one  propounded  there  is 
as  little  doubt  as  is  consistent  with  the  absence  of  very  late  authority. 

The  statute  under  present  consideration  (Code  Civ.  Proc.  §  2621a) 
is  certainly  an  enlargement  of  such  an  incidental  power  of  the  sur- 
rc^te  in  course  of  probate,  in.  that  the  recent  statute  extends  the  ju- 
risdiction of  the  surrogate  to  a  person  claiming  to  be  interested  in  the 
estate  of  a  decedent  who  is  not  cited  on  the  probate  proceeding,  and 
section  2621a  contemplates  and  provides  for  a  new  citation,  directed 
to  those  who  are  not  parties  to  any  existing  proceeding.  Is  this  the 
extent  of  the  remedial  action  or  reform  of  the  Legislature  in  enacting 
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section  2^1a  of  the  Code  of  Civil  Procedure?  It  may  be  that  the  new 
section  was  only  an  enlargement  of  an  existing  power,  and  that  sudi 
was  the  assumption  of  the  makers  of  the  statute — there  are  circum- 
stances which  seem  to  point  to  such  a  conclusion. 

It  will  be  noticed  that  section  2621a  of  the  Code  of  Ovil  Procedure 
purports  to  be  an  amendment  to  an  article  of  the  existing  statute  re- 
lating to  probate  of  a  will  and  grant  of  letters  thereupon.  Its  pres- 
ent situation  on  the  statute  book  indicates  some  reference  to  the  pre- 
existing practice  and  procedure  in  probate  causes.  Section  2621a  is 
followed  by  a  section  which  prescribes  when  probate  shall  not  be  al- 
lowed by  tiie  surrogate. 

An  attempt  has  been  made  to  point  out  what  inherent  powers  the 
surrogate  has  in  probate  proceedings  over  the  production  of  alleged 
testamentary  scripts  not  produced.  It  would  seem  that  the  Legislature 
in  enacting  section  2621a  may  be  taken  to  have  had  reference  to  exist- 
ing probate  law  and  to  the  effect  and  power  of  decrees  in  rem  through- 
out the  civilized  world.  From  its  situation  in  the  statute  book,  sec- 
tion 2621a  of  the  Code  of  Civil  Procedure  must  be  taken  to  refer  to 
proceedings  in  fieri,  and  not  to  proceedii^^  after  decree. 

[1]  If  the  new  statute  was  in  affirmance  of  an  existing  power  of 
the  surrogate,  and  merdy  for  the  purpose  of  extending  such  power 
to  persons  not  parties  to  a  probate  proceeding,  it  would  appear  prob- 
able the  statute  did  not  intend  to  operate  in  a  case  where  a  decree  of 
probate  had  already  been  made,  unless  such  decree  was  first  vacated 
or  set  aside.  "By  the  petition  in  this  proceeding  it  is  set  out  that  the 
surrogate  has  already  made  a  decree  of  probate,  and  that  such  decree 
is  duly  entered. 

[3]  Such  a  decree,  or  sentence  (as  it  was  witii  accuracy  formerly 
termed  by  Surrogate  Bradford  and  the  Court  of  Appeals  and  the 
Court  of  Errors,  cf.  Bogardus  v.  Clark,  4  Paige,  626),  in  so  far  as  it 
concerns  personal  property,  is  one  in  rem  and  is  binding  on  all  the 
world,  including  this  petitioner.  Bogardus  v.  Clark,  4  Paige,  623; 
Hoyt  v.  Jackson,  1  Dem.  Sur.  553 ;  Heyer  v.  Burger,  1  Hoff.  Ch.  1, 
U ;  Matter  of  Wood,  8  N.  Y.  Supp.  884^ ;  Anderson  v.  Anderson, 
112  N.  Y.  104,  113.  19  N.  E.  427, 2  L.  R.  A.  175;  Matter  of  Kellum. 
50  N.  Y.  298 ;  Vanderpoel  v.  Van  Valkenburgh,  6  N.  Y.  190,  199 ;  Ro- 
derigas  v.  East  R.  Sav.  Inst.,  63  N.  Y.  460,  20  Am.  Rep.  555 ;  Kelly 
v.  West,  80  N.  Y.  139,  145;  Matter  of  Killan,  172  N.  Y.  547,  564, 
65  N.  E.  561,  63  L.  R.  A.  95;  Stiles  v.  Burch,  5  Paige,  132;  Whicker 
v.  Hume,  H.  L.  Cas.  124;  Concha  v.  Concha,  11  App.  Cas.  541 ;  Fin- 
ney v.  Finney,  8  B.  &  C.  335;  Finney  v.  Hunt,  6  Ch.  Div.  98;  Jones, 
Ev.  §§  609,  610.  A  decree  of  probate,  being  in  rem,  is  then  a  very 
solemn  and  important  judicial  act,  and  subsequent  rights  of  tmiversal 
obligati<Mi  depend  on  it  Are  rights  which  flow  from  a  decree  in  rem 
not  to  be  regarded  in  the  true  construction  of  proceedings  taken  un- 
dpr  section  2^1a?  I  think  so.  Otherwise  the  operation  of  the  new 
section  may  in  effect  be  such  as  to  deprive  a  decree  of  probate  of  all 

iB^rted  In  fall  In  the  New  York  Supplement;  n^rated  as  a  mnuoran- 
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binding  force  and  efficacy.  If  a  pnx^eeding  under  section  2621a  is 
allowed  to  be  taken  out  of  the  ordinary  course  and  subsequently  to  a 
decree  of  probate  and  to  re-act  on  it,  no  one  will  be  safe,  until  its  de- 
termination, in  taking  tiUe  from  executors.  The  proceeding  under 
section  262ia  will  per  se  act  as  a  supersedeas  and  be  notice  that  tiie 
decree  in  rem  is  impeached.  Thus  the  whole  scope  and  purport  of  a 
decree  in  rem  will  be  defeated  in  the  most  informal  way  by  a  recourse 
to  this  new  section,  if  allowed  after  decree  of  probate,  as  it  vitally 
affects  the  decree  of  the  very  court  which  has  passed  such  decree. 
Nothing  more  revolutionary  could  happen  to  the  existing  jurisdiction 
of  {he  surn^tes  than  a  construction  of  section  2621a  of  the  Code  of 
Civil  Procedure,  which  would  immediately  produce  such  a  result.  A 
decree  of  probate  of  a  will  of  personalty  would  cease  to  be  a  decree 
in  rem  and  binding  on  alt  the  world  if  this  application  were  granted 
at  this  time,  and  any  decree  would  be  open  to  attack  at  any  time,  on 
the  most  informal  suggestion,  such  as  that  made  here.  As  personal 
property  is  now  conceded  in  the  aggregate  to  be  in  excess  of  the  value 
of  real  property,  decrees  of  probate  are  of  the  greatest  consequence, 
not  only  to  the  parties,  but  to  the  public  at  large  who  subsequently 
dejJ  on  the  faith  of  them. 


•^Decrees  of  probate,  like  other  decrees  in  rem,  are  rec<^ized  all 
over  the  civilized  world.  Great  faith  attaches  to  them  and  justly  so, 
as  they  relate  to  a  formal  investment  of  the  title  of  goods  and  chat- 
tels of  a  person  deceased  in  those  thenceforth  entitled  to  deal  with 
the  property  once  of  the  deceased.  Is  it  possible  that  such  important 
decrees  shall  be  impeached  or  go  for  naught  without  any  regular  sup- 
pression of  such  decrees?  The  decree  of  probate  was  bin(Ung  on  this 
petitioner,  wdiether  cited  or  not.  This  is  always  the  effect  of  a  decree 
in  rem. 

There  is  committed  to  the  surrogate  by  due  public  authority  an  es- 
tablished probate  jurisdiction  of  great  importance  and  indefinite  antiq- 
uity. Of  all  the  courts  of  this  state  the  surrogate  alone  has  plenary 
power  in  the  first  instance  to  determine  the  validity  or  invalidity  of  a 
win  of  personal  property.  Neither  a  court  of  law  nor  a  court  of 
equity  has  any  authority  to  look  at  a  will  disposing  of  personal  estate, 
until  such  will  has  first  been  admitted  to  probate.  In  this  department 
the  jurisdiction  of  the  surrogate  is  exclusive  (Anderson  v.  Anderson, 
112  N.  Y.  104,  113,  19  N.  E.  427,  2  L.  R.  A.  175 ;  Vanderpoel  v.  Van 
Valkenburg,  6  N.  Y.  190,  198 ;  Matter  of  Wood,  8  N.  Y.  Supp.  884' ; 
Heycr  v.  Burger,  1  Hoff.  Ch.  1 ;  Stone  v.  Forsyth,  2  Doug.  707,  cited 
in  Catnall  v.  Hankey,  2  Moore  P.  C.  351 ;  Allen  v.  McPherson,  1  CI. 
&  Finn.  [H.  L.]  207,  and  see  2  Lee,  541 ;  Matter  of  Connell,  75  Misc. 
Rep.  574,  136  N.  Y.  Supp.  166),  and  the  sentence  of  the  court  is 
binding  on  all  other  courts  until  regularly  reversed  and  set  aside  (Herst 
V.  Beach,  5  Madd.  351;  Matter  of  Carter,  74  Misc.  Rep.  1,  133  N. 
Y.  Supp.  722).  The  rule  enunciated  in  these  cases  just  cited  is  as 
old  as  Glanville  and  probably  older  in  origin.  Tractatus  De  Ifigibvis 

1  Beported  in  full  In  tbe  New  York  Supplement ;  reported  u  a  memoran- 
dum decision  witliout  opinion  in  65  Hun,  60S. 
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(Ed.  1607)  lib,  3,  c.  8.  The  present  decree  for  probate,  while  it  stands, 
is  a  sentence  that  there  is  no  odier  last  will,  and  it  is  a  complete  bar 
to  this  proceeding  at  this  time  under  section  2^1a  of  the  Code  of  Civil 
Procedure. 

It  has  been  said  that  a  matter  which  is  at  issue  in  legal  proceedings 
cannot  be  set  up  as  a  bar  thereto.  Broom,  Leg.  Max.  168.  But  it  is 
no  violation  of  this  canon  of  both  logic  and  law,  to  construe  section 
2621a  of  the  Code  of  Civil  Procedure  as  contemplating  either  a  vaca- 
tur of  an  existing  decree  in  the  first  instance,  or  that  the  application 
shall  have  been  made  before  such  decree  is  passed  and  duly  entered. 

If  any  one  after  a  decree  of  probate  of  a  will  of  personalty  and 
after  letters  testamentary  have  issued  to  executors  may>  on  a  mere  in- 
formal suggestion  under  the  new  section,  at  any  time,  no  matter  how 
remote,  allege  another  will,  what  have  decrees  of  probate  become 
worth?  All  decrees  in  rem  would  be  prejudiced  by  such  a  construc- 
tion of  this  statute.  The  qualified  executors  may  at  any  time  be  held 
up  at  any  stage  of  a  most  important  negotiation,  transfer,  or  sale,  by 
one  invoking  tfii&  section,  although  he  has  no  sensible  knowledge  or 
any  information  other  than  a  bare  suspicion  of  the  suppression  of  a 
later  testamentary  script.  A  construction  of  the  new  section  which 
would  tolerate  such  an  anomaly  would  tend  to  infinite  mischief  and  be 
most  disquieting  to  those  who  lean  on  our  decrees  of  probate  and  let- 
ters testamentary.  Such  a  construction  of  the  new  section,  invoked  in 
this  proceeding,  ought  not  in  all  events  to  be  given  in  the  first  instance 
by  the  surrogate  who  passed  the  decree  of  probate. 

As  an  important  jurisdicticm  is  committed  to  tht  surrogate's  care 
for  the  moment,  he  should  not  fritter  it  away  by  such  a  construction 
of  a  very  modem  statute  as  may  be  destructive  of  the  jurisdiction 
itself,  for  it  may  not  have  been  intended  by  the  Legislature  that  the 
new  statute  should  have  any  such  grave  consequences.  The  statute 
may  be  in  affirmance  of  an  existing  jurisdiction.  When  the  surrogate 
is  advised  by  the  final  authority  of  his  superiors  to  the  contrary,  he 
will  be  compelled  to  decree  accordingly.  Any  other  construction  at  this 
time  might  be  regarded  as  an  offense  to  the  law  governing  decrees  in 
rem  throughout  the  civilized  world. 

The  real  grounds  of  obj  ection,  taken  by  the  respondents,  have  not 
been  mentioned  or  passed  on,  because,  if  this  opinion  is  right  in  the 
conclusions  heretofore  stated,  the  considleration  of  such  objections  be- 
comes unnecessary  at  this  stage.  It  must  be  confessed  that  the  surro- 
gate has  some  grave  doubts  as  to  the  true  meaning  and  application  of 
the  new  section  invoked  in  this  proceeding.  If  he  is  found  to  be  in 
error  in  his  construction  of  it,  it  will  be  time  enough,  when  so  advised 
by  the  remittitur,  to  pass  on  the  objections  of  respondents. 

Section  2621a  confers  upon  the  surrogate  a  discretion  only  on  the 
return  of  a  citation  which  it  is  mandatory  on  him  to  issue  in  the  first 
instance.  In  view  of  the  considerations  already  offered  and  the  de- 
cree of  probate  of  the  will  of  Mr.  Work  shown  by  the  very  petiti<m 
herein,  it  is  my  opinion  that  such  decree,  being  in  rem,  is  binding  on 
the  petitioner,  and  that  the  petition  at  this  stage  is  irregular. 

The  petition  will  therefore  be  dismissed,  and  it  is  so  ordered. 

Petition  dismissed.  ' 
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In  re  BUNKER'S  BSTATB. 


(SoiTogate'B  Court,  New  York  Gonnty.    June  8,  1912.) 


L  Life  Estates  (J  15») — "Phincipal"  ob  '*Incoi«.*' 

What  is  'income"  from  capital  stock,  to  which  a  life  tenant  Is  en- 
titled under  ft  wUl,  aa  distlngulshecl  from  "principal,"  to  which  the  re- 
mainderman Is  entitled,  depends  largely  on  testator's  presumed  Intention. 

[Ed.  Note.— For  other  cases,  see  life  Estates,  Cent.  Dig.  IS  21,  34,  35 ; 
Dee.  Dig.  S  16.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  SSOl-3607; 
Tol.  8,  p.  7688;  vol.  6,  pp.  6652-5557;  Tol.  8,  p.  7763.] 
2.  liin  Estates  (j  16*) — "Dividend" — What  Constitutes. 

A  transfer  of  assMs  by  a  railway  company  to  a  trustee  and  subse- 
qnoit  IsBue  of  partKdpation  certificates  by  the  trustee  do  not  constitute 
a  "dividend"  on  stock,  so  aa  to  entitle  a  life  tenant  under  a  stockholder's 
will  to  It  as  against  the  remalndermaB. 

[Ed.  Note.— For  other  cases,  see  life  Estates,  Cent  Dig.  ||  21,  34,  35 ; 
Dec.  Dig.  I  IS.*] 

For  otber  deflnltlons,  see  Words  and  PIuaBes,  vol.  8,  pp.  2143-2147.] 

In  the  matter  of  the  estate  of  Margaret  Rea  Agnew  Bunker,  de- 
ceased On  accounting  by  the  executors.  Decree  directed. 

Frederick  S.  Woodruif,  for  William  Bunker,  as  executor  and  life 
tenant. 

Parsons,  Closson  &  Mcltvaine  (William  £.  Camochan,  of  counsel), 
for  remaindermen. 

FOWLER,  S.  The  question  to  be  decided  by  the  surrogate  arises 
on  the  accounting  of  the  three  executors  of  Mrs.  Margaret  Rea  Agnew 
Bunker,  deceased.  The  parties  before  me  have  agreed  concerning 
what  documentary  evidence  should  be  submitted,  and  also  that  that 
documentary  evidence  covers  all  the  facts.  The  question  thus  put  to 
the  surrogate  is :  Shall  certain  trustees'  certificates,  referred  to  in  said 
documents,  be  treated  as  capital  or  as  income? 

In  the  account  before  me  they  are  stated  in  separate  schedules  and 
left  subject  to  the  determination  of  the  surrogate.  The  life  tenant 
and  the  two  remaindermen  are  named  as  the  executors  under  the  will 
of  Mrs.  Bunker.  The  followii^  is  what  I  conceive  to  be  a  sync^sis 
of  the  documentary  evidence  sulnnitted  to  the  surrogate: 

The  late  Mrs.  Btmker,  whose  estate  is  involved  in  this  accounting, 
was  at  the  times  hereinafter  referred  to  a  shareholder  in  the  Great 
Northern  Railway  Company. 

On  October  20,  1899,  a  contract  was  entered  into  between  the  Great 
Northern  Railway  Company  and  the  Lake  Superior  Company,  Lim- 
ited, by  the  terms  of  which  it  was  agreed  that,  in  consideration  of 
the  Great  Northern  Railway  Company  having  transferred  to  the  said 
Superior  Company  certain  stocks,  bonds,  and  properties  enumerated 
therein :  First.  The  Superior  Company  should  hot  dispose  of  the  same^ 
without  the  consent  of  the  Northern  Company.  Second.  The  Supe- 
rior Company  should  pay  out  of  the  income  all  taxes  and  certain  ex- 
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penses  referred  to  therein.  Third.  The  Superior  Company  would, 
when  requested  hy  the  Northern  Company,  pay  the  balance  of  the 
inoxne  to  the  stockholders  of  the  Northern  Company  as  they  may  ap- 
pear of  record  at  the  date  of  closing  the  stock  transfer  books  of  that 
company  for  some  regular  dividend,  ratably  in  proportion  to  their 
respective  holdings  of  Northern  Company's  stock.  The  board  of  di- 
rectors of  the  Northern  Company  might,  by  resolution  approved  by 
its  stockholders,  direct  that  such  profits,  income,  or  dividends  received 
of  the  Superior  Company,  instead  of  being  put  out  in  the  form  of 
dividends  to  the  stockholders  of  the  Northern  Company,  should  be 
used  for  the  purpose  of  acquiring  other  property  or  for  such  other 
uses  and  purposes  and  upon  such  terms  and  conditions  as  may  be  set 
forth  in  such  resolution.  Fourth.  The  Northern  Company  might,  by 
resolution  approved  by  its  stockholders,  authorize  or  direct  the  Su- 
perior Company  to  lease,  sell,  or  transfer  any  or  all  of  saidi  earnings 
transferred  to  them  as  aforesaid  by  the  Northern  Company.  Fifth. 
Upon  demand  of  tiie  Northern  Company,  made  by  resolution  of  its 
board  of  directors,  ^proved  by  its  stockholders,  the  Superior  Com- 
pany agreed  to  transfer  the  stocks,  bonds,  and  properties  held  by  it 
hereunder  to  the  Northern  Company,  or  to  such  other  body  or  per- 
son as  might  be  designated  by  said  resolution.  Sixth.  Action  of  the 
stockholders  of  the  Northern  Company  authorized  or  required  under 
this  contract  shall  be  in  the  form  of  resolutions  adopted  at  their  an- 
nual meeting,  etc.  Seventh.  Provided  that  copies  of  resolutions  of 
the  Northern  Company  or  its  stockholders  should  be  ddivered  to  the 
Superior  Company. 

Such,  in  brief,  was  the  contract.  This  contract  was  entered  into 
on  the  aforesaid  20th  day  of  October,  1899,  by  the  officers  of  the  two 
corporations.  On  the  same  day  the  stodcholders  of  the  Northern 
Company  ratified  the  agreement  by  resolution  as  follows : 

"Whereas,  the  stocka,  bonds,  and  properties  transferred  to  the  Superior 
Company  by  such  contract  were  acquired  with  funds  which  might  other- 
wise have  heea  lawfully  distributed  In  the  form  of  dividends  to  and  among 
the  Btockboldere  of  this  company,  and  such  stocks,  bonds,  and  properties 
have  been  held  subject  to  division  among  such  stockholders  throngh  a  sale 
and  distxibntlon  of  proceeds  or  otherwise ;  and  whereas.  It  la  In  the  interest 
of  the  stockholders  of  this  company  and  their  desire  that  the  properties, 
atCK^  and  bonds  tiansfrared  Iv  said  contract;  Instead  of  being  sold  or 
divided,  be  kept  together  and  the  property  used  and  the  business  of  the  com- 
panies represented  by  the  stocks  and  bonds  managed  and  controlled  In  con- 
nection and  concurrently  with  the  operation  of  the  Great  Northern  Railway 
Company;  and  whereas,  to  that  end  aald  contract  was  executed,  and  the 
right  to  assign  or  transfer  stocks  or  properties  of  either  of  sach  corporations 
was  fixed  and  limited  as  therein  expressed :  Besolred,  that  said  contract  and 
Its  execution  by  the  vice  president  of  the  Great  Northern  Railway  Company 
be  in  all  respects  ratified,  aitproved,  and  confirmed." 

The  report  of  the  president  and  directors  of  the  Northern  Company 
for  the  year  ending  June  30,  1900,  contained  the  following: 

"This  company  has  from  time  to  time  become  Interested  In  properties 
or  companies  not  strictly  a  part  of  the  railway  system,  but  of  direct  or  Indi- 
rect benefit  to  It,  such  as  coal  mines.  Iron  mines,  elevators,  docks  at  Buf- 
falo, New  Tork,  etc  It  Is  considered  that  th^  properties  can  be  handled 
to  batter  advantage  1^  a  aerate  company.    To  this  end  the  Lake  So- 
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perlor  Company,  Llmitecl,  baa  been  organized,  and  tbere  bas  been  trans- 
ferred to  It  during  the  year  all  of  tbe  Great  Northern's  Interest  In  the  Great 
Nortbem  Bxprera  Company,  Great  Northern  Elevator  Company,  Sand  Coulee 
Coal  Company,  and  other  outside  companies.  Tbe  Income  from  theae  prDi>- 
erties  or  aecnrlties,  nnlesB  reinvested,  will  belong  to  the  Great  Northern's 
shareholders.  The  title  to  these  securities,  etc.,  having  by  this  transfer 
passed  from  tbe  Great  Northern  Railway  Company  to  the  Lake  Superior 
Company,  trustee,  tbe  sum  of  $1,851,364.92  bas  been  charged  against  profits 
and  loss,  as  shown  by  table  on  page  34,  on  account  of  part  of  th^r  coat. 
This  will  also  explain  why  tbe  earnings,  expenses,  etc.,  of  the  Great  Northern 
Express  Company  and  Sand  Coulee  Goal  Company  have  not  this  year  been 
Included  In  the  revenue  table  printed  on  page  82,  as  has  been  tbe  practice 
in  fonner  years." 

The  profit  and  loss  account  referred  to  in  the  above  is  set  forth  as 
follows  in  the  account: 


Credit  balance  July  1,  1899  ?2,317,841  97 

Amount  transferred  from  income  account  for  year  ended  June 
30,  1900,  as  above   2,217,763  74 


Total  credit   K5S5,606  71 

Against  which  has  been  charged  on  account  of  securltlra  trans- 
ferred to  Lake  Superior  Company.  Limited,  as  explained  on 
page.  U   1,861,864  92 


Leaving  the  credit  balance  June  30,  1900  ¥2,084,240  79 


Mrs.  Bunker  died  on  August  1,  1906,  leaving  a  will  the  pertinent 
portion  of  which  is  as  follows: 

"EUglith,  I  give,  devise  and  bequeath  the  net  rents,  profits  and  Income  of 
all  the  rest,  residue  and  remainder  of  all  my  property  and  estate,  real  and 
personal,  of  which  I  ^all  die  seised  or  possessed,  or  to  which  I  shall  be 
in  any  way  entitled  at  tbe  time  of  my  death,  to  my  husband,  William 
Bunker,  during  bis  life  and  tbe  principal  thereof,  after  bis  death,  to  my 
sisters,  Elizabeth  Agnew  and  Mary  Agnew,  share  and  share  alike*  to  have 
and  to  bold  to  them  and  their  heirs  forever. 

"Ninth,  1  appoint  my  husband  William  Bunker,  and  my  sisters,  Elizabeth 
Agnew  and  Mary  Agnew,  executors  of  this  wUL" 

Subsequently,  and  at  a  meeting  of  the  directors  of  the  Great  North- 
em  Company  held  November  14,  1906,  resolutions  were  adopted 

which — 

Resolved,  ttiat  the  Lake  Superior  Company,  Limited,  be  and  la  hereby 
authorized  and  directed  to  assign,  transfer  and  deliver  to  Louis  W.  Hill, 
James  N.  Hill,  Walter  J.  Hill,  and  Edward  T.  Nichols,  to  be  by  them  held 
in  trust  for  the  usee  and  purposes,  with  the  powers  and  authority  and  upon 
tbe  conditions  substantially  as  set  forth  In  the  draft  of  trust  agreement 
stated  at  length  In  these  minutes,  the  following  stocks  and  securities  now 
held  by  tbe  said  I<ake  Superior  Company,  Limited,  nnder  a  contract  dated 
tbe  20th  day  of  October,  1899,  entered  Into  between  it  and  this  company : 
(Here  follows  a  list  of  stocks  and  securities). 

Resolved,  further,  that  the  said  trust  be  and  Is  hereby  created  for  the 
benefit  pro  rata  of  those  persons  who  shall  be  shareholders  of  this  company, 
registered  and  appearing  as  such  upon  its  books  at  tbe  close  of  business  on 
the  eth  day  of  December,  A.  D.  1906.  Certificates  of  such  beneficial  in- 
terest as  provided  in  said  trust  agreement  are  to  be  Issued  by  the  trustees 
as  soon  as  practicable  to  the  persons  entitled  thereto. 

Resolved,  further,  that  for  tbe  purpose  of  determining  the  persons  who 
shall  be  atitled  to  share  In  said  trust  the  president  and  lecretaiy  oi  this 
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company  shall  cause  to  be  preiiared  a  duly  cwtlfied  and  trne  and  accurate 
list  of  -tfae  persons  who  shall  be  shareholders  at  the  close  of  business  on 
Maid  6th  day  of  December,  1906. 

The  following  are  what  I  regard  as  the  salient  points  of  the  trust 
agreement  referred  to  in  the  above  resolution: 

Agreement  made  this  7th  day  of  December,  A.  D.  1906,  by  and  between 
the  Lake  Superior  Company,  Limited,  and  Louis  W.  HUl  and  three  others, 
parties  of  the  second  part,  witnesseth: 

Whereas,  tfae  party  of  the  Srst  part  has  acquired  the  shares  of  stock 
hereinafter  described  and  transferred,  and  now  holds  the  same  for  the 
benefit  of  the  shareholders  of  the  Great  Northern  Railway  Company,  etc.: 
Now,  therefore,  the  party  of  tiie  first  i>art  assigns  to  the  parties  of  the 
second  part,  called  trustees,  the  following  personal  prop^r^ — enumerating 
stocks  and  bonds  above  referred  to.  To  hare  and  to  hold  all  and  sundry 
the  said  shares  of  stock,  etc.  In  trust,  however,  to  hold,  use  and  dispose 
of  the  said  property  and  of  Income  and  proceeds  thereof  upon  the  trust 
herein  expressed  for  and  during  the  lives  of  the  following  named  persons 
and  the  life  of  the  last  survivor  of  them  and  for  and  during  the  twenty 
years  next  following  the  death  of  the  said  survivor  unless  said  trust  duUl 
be  sooner  determined.   (Here  follow  the  names  of  about  IS  persons.) 

Said  trustees  shall  collect  all  Income,  etc.,  from  said  properl^.  Said 
trustees  shall  out  of  the  moneys  so  received  by  them  pay  all  expenses,  etc., 
of  said  trust  After  payment  made  of  or  proTistons  made  for  the  expenses 
of  said  tmst,  the  said  tmstees  shall  from  time  to  time  and  at  least  once 
In  every  year  distribute  and  pay  said  portion  of  the  net  Incoma  and  pro- 
ceeds of  the  property  held  by  them  as  snch  trustees  as  they  may  deem 
liroper,  to  be  so  distributed  among  and  to  the  persons  appearli^  as  share- 
Iiolders  of  the  Oreat  Northern  Railway  Company,  registered  as  such  upon 
its  books  at  Uie  close  of  business  on  the  6th  day  of  December,  1906.  The 
interest  of  the  persons  made  benefidarles  under  said  trust  sbEill  consist 
of  1,500,000  equal  shares,  each  original  beneficiary  being  entitled  to  re- 
ceive the  number  of  shares  and  a  certificate  therefor,  as  hraeinafter  pro- 
vided in  said  trust,  as  equals  the  number  of  shares  at  stock  of  the  Great 
Northern  Railway  Company  re^stered  as  of  the  date  aforesaid  in  his  name 
as  a  holder  thereof  on  the  books  of  said  company.  The  Interest  of  each 
and  every  beneficiary  in  said  trust,  is  and  shall  continue  to  be  limited  to 
the  right  to  receive  his  proportional  share  of  dividends  In  such  distribu- 
tions as  shall  from  time  to  time  have  been  determined  on  and  declared  by 
said  trustees  as  hereinbefore  provided. 

The  trustees  shall  cause  to  be  prepared  certificates  of  beneficial  interest 
under  said  trust,  and  each  certificate  shall  state  the  proportional  interest 
or  number  of  shares  to  which  the  person  named  therein  is  entitled  to  under 
said  trust  The  tmstees  shall  have  fnU  i>ower  during  the  continuance  of 
the  trust  to  s^  or  exchange  for  other  property  or  otherwise  dispose  of  any 
of  the  shares  of  stock  hereby  transferred  to  them  or  any  property  that  may 
ever  become  subject  to  the  tmst,  to  Invest  the  proceeds  of  such  sale  and 
other  property  which  shall  be  held  by  them  under  the  same  tmst,  etc.  Upon 
the  expiration  of  the  20  years  following  the  death  of  the  last  survivor  of 
the  before-mentioned  persons  upon  whose  lives  the  said  trust  is  limited,  the 
trustees  shall  at  once  proceed  to  wind  up  the  affairs  of  the  said  trust.  After 
paying  off  all  the  expenses  and  obligations  of  the  tmst  they  shall  distribute 
ratably  among  the  certificate  holders  all  mon^  remaining  in  their  hands 
as  sndi  ttuBtees,  and  shall  convey  and  transfer  onto  the  party  of  the  first 
part  or  its  successors  and  assigns  all  property  sAve  said  moneys  held  by 
them  under  said  tmst 

There  is  also  submitted  to  the  surrogate  a  copy  of  the  resolution  of 
the  stockholders  of  the  Great  Northern  Railway  Company  held  No- 
vember 19,  1906,  which  in  all  respects  ratifies,  confirms,  and  approves 
the  foregoing  resolutions  adopted  by  the  board  of  directors  on  the 
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14th  day  of  November,  1906,  authorizing  the  Lake  Superior  Company 
to  make  the  assignment  referred  to  therein  to  Louis  W.  Hill  et  al. 
as  trustees.  Exhibit  No.  1  appears  to  be  a  copy  of  the  certificate  of 
beneficial  interest  above  referred  to  issued  by  Louis  W.  Hill  et  al.  as 
trustees.  Exhibit  No.  3  is  a  printed  copy  of  the  application  made  by 
the  aforesaid  trustees  to  the  Stock.  Exchange  in  Wall  street  to  list 
the  certificate  of  beneficial  interest.  It  is  a  long  printed  document  of 
three  pages,  giving  a  history  of  the  actions  and  proceedings  to  which 
I  have  heretofore  referred,  but  upon  reading  the  same  it  does  not 
seem  to  me  that  there  is  anything  especially  helpful  in  the  solution 
of  this  matter.  £xhit»t  No.  2  is  a  letter  from  L.  C.  Gilman  to  Mr. 
Kdv^rd  T.  Nidhols,  one  of  the  trustees  of  the  Great  Northern  iron 
ore  properties,  giving  his  version  of  the  status  of  the  iron  ore  prop- 
erties on  August  1,  1906.  This  was  the  date  of  the  death  of  Mrs. 
Bunker.  It  appears  from  one  of  the  briefs  that  Mr.  L.  C.  Gilman  is 
counsel  for  the  Great  Northern  Railway  Company,  and  Mr.  Nichols, 
to  whom  the  letter  was  addressed,  was  one  of  the  trustees.  It  is  on^ 
such  evidence  that  the  surrogate  is  requested  to  determine  the  contro- 
versy between  the  parties  to  thisvproceeding  over  the  holdings,  once 
of  Mrs.  Bunker,  in  the  Great  Northern  Railway  Cwnpany.  The  life 
tenant  is  claiming  that  the  480  trust  certificates  so  issued  as  aforesaid 
accrued  to  him  as  life  tenant  under  the  will  of  Mrs.  Bunker.  Thi$ 
the  remaindermen  deny. 

[1]  It  has  been  sometimes  suggested  that  the  true  basis  of  distinc- 
tion between  capital  and  income  where  shares  are  left  to  tenant  for 
life  is  to  be  determined  by  the  presimied  intention  of  the  testator 
himself.  In  England,  where  such  questi<His  are  frequent,  I/>rd  Lind- 
ley  (In  re  Armitage  [1893]  3  Ch.  337,  346)  was  of  the  (pinion  that 
the  testator  could  not  be  presumed  to  intend  that  the  life  tenant  should 
have  such  profits  as  arose  by  realization  of  shares,  i.  e.,  the  difference 
between  book  values  and  realized  values  of  the  shares.  LordI  Lind- 
ley  was  of  the  opinion  "that  a  testator  'could  never  dream  of  such 
profits'  going  to  the  tenant  for  life."  But  in  that  country  Bouch  v. 
Sproule  (12  App.  Gas.  385)  is  a  leading  authority  on  such  subjects. 
It  was  there  held  that  "what  the  company  says  is  income  shall  be 
income,  and  what  it  says  is  capital  shall  be  capital."  This  conclu- 
sion is  not  inconsistent  with  the  suggestion,  which  I  have  noticed,  that 
testator's  intention  should  govern,  for  if  alive  testator  probably  would 
regard  as  income  that  which  his  company  declared  to  be  income,  and 
he  would  treat  as  capital  that  which  was  so  considered  by  the  cor- 
poration. This  would  be  prudent.  I  do  not  think  the  authorities  of 
our  own  state  diflfer  materially  from  the  law  stated.  That  the  cor- 
poration is  in  the  first  instance  the  juc^e  of  what  assets  are  to  be 
regarded  as  capital  and  what  as  dividends  is  implied  in  Jermain  t. 
Lake  Shore  &  Mich.  L.  R.  Co.,  91  N.  Y.  483,  492,  and  other  cases. 

[2]  But  without  regard  to  the  point  just  noticed,  and  without  go- 
ing into  it,  it  is  clear  to  me  in  this  matter  that  some  seven  years  be- 
fore Mrs.  Bunker  died  the  Great  Northern  Railway  Company,  of 
which  she  was  a  shareholder,  finding  itself  in  possession  and  control 
of  valuable  properties  either  through  purchase  or  by  reason  of  the 
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ownership  of  certain  stocks  in  other  corporations,  organized  or  caused 
to  be  organized  a  separate  company,  the  Lake  Superior  Company, 
Limited,  and  the  Great  Northern  Company  then  set  apart  to  the  said 
Superior  Company  the  particular  properties  in  question.  This  situ- 
ation continued  until  November,  1906.  Mrs.  Btmker  died  on  August 
1,  1906.  She  was  then  a  shareholder  in  the  Great  Northern  Railway 
Company,  and  as  such  shareholder  she  was  interested  in  the  property 
so  transferred  to  the  Superior  Company  by  the  Great  Northern  Com- 
pany as  before  stated.  AH  that  has  happened  since  Mrs.  Bunker's 
death  is  that  the  Superior  Company  has  ceased  to  manage  the  trust 
property  of  the  Great  Northern  Company,  and  its  successor  trustees 
have  issued  trustees'  certificates,  evidencing  the  interest  which  Mrs. 
Bunker  once  had  in  the  pn^erty  originally  conveyed  to  the  Superior 
Company.  No  doubt  Mrs.  Bunker  in  her  lifetune  regarded  the  in- 
terest which  she  had  in  the  property  so  conveyed  by  the  Great  North- 
em  Company  to  the  Superior  Company  as  part  of  her  own  capital 
and  not  as  her  income.  This  property  m  question  was  a  part  of  the 
book  value  of  her  Great  Northern  shares.  The  income  derived  by 
her  from  the  property  so  conveyed  by  the  Great  Northern  Company 
would  have  been  a  part  of  her  own  income  and  not  a  part  of  her  cap- 
ital. Her  intention  m  her  own  will,  no  doubt,  coincides  with  her  own 
situation  in  respect  t)f  her  Great  Northern  holdings.  What  was  cap- 
ital as  to  herself  would  be  capital  as  to  the  life  tenant  nominated  in 
her  will  to  take  over  or  succeed  to  her  holdings  in  the  Great  Northern 
Company. 

But  the  judgment  need  not  rest  on  that  point,  I  am  of  the  opin- 
ion that  no  dividend  in  fact  has  been  declared  at  all  of  the  properties 
which  were  transferred  originally  by  the  Great  Northern  Company 
to  the  Superior  Co^^»ny.  By  the  terms  of  the  contract  made  by  the 
grantor  company  with  the  Superior  Company,  such  properties  were 
to  be  held  subject  to  the  control  of  the  Great  Northern  Company  and 
were  to  be  transferred  by  the  Superior  Company  to  such  other  body 
or  persons  as  might  be  designated  by  the  Great  Northern  Company. 
The  only  direct  interest  which  the  stockholders  of  the  Great  Northern 
Company  had  in  said  pr(^erties  so  conv^ed  was  the  right  to  receive 
the  balance  of  income  when  paid  to  them  at  the  request  of  the  North- 
em  Company.  When  these  securities  were  transferred  by  the  Supe- 
rior Company  to  trustees,  I  think  conditions  were  not  changed,  and 
the  certificates  which  were  issued  to  shareholders  of  the  Great  North- 
em  Company  were  only  tangible  evidlences  of  what  they  were  enti- 
'tled  to  as  dividends  on  said  trust  property,  and  the  holders  of  such 
certificates  had  no  more  right  in  the  said  trust  property  than  they  had 
under  the  former  contract  of  their  corporation. 

In  this  connection  I  would  c^U  attention  to  that  clause  of  the  con- 
tract entered  into  between  the  Superior  Company  and  the  trustees 
now  controllii^  the  properties  to  the  effect  that  upon  the  expiration 
of  the  20  years  following  the  death  of  the  last  surviving  mentioned 
persons  upon  whose  lives  the  said  trust  is  limited,  the  trustees  shall 
at  once  proceed  to  wind  up  the  affairs  of  the  said  trust.  After  pay- 
ing off  all  the  expenses  and  obligations  of  the  trust  they  shall  dis- 
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tribute  ratably  among  the  surviving  certificate  holders  aB  moneys  re- 
maining in  their  hands  as  such  trustees,  and  shall  (X)nvey  and  transfer 
unto  the  party  of  the  first  part  or  its  successors  and  assigns  all  prop- 
erty save  said  moneys  held  by  them  in  said  trust  Thus  it  vriW  be  seen 
that  the  money  in  the  hands  of  the  trustees  (which  presumably  would 
be  the  undivided  earnings  of  the  stocks,  etc.)  should  be  paid  to  the 
certificate  holders,  but  that  all  the  property  save  said  moneys  should 
be  paid  back  to  the  party  of  the  first  part.  It  would  then  come  into 
the  control  of  the  said  party  of  the  first  part,  the  Superior  Company, 
but  still  subject  to  the  orders  and  directions  of  the  Northern  Com- 
pany. Thus  it  will  be  seen  that  the  trust  property  so  conveyed  by  it 
will  eventually  come  back  under  the  control  of  the  Great  Northern 
Railway  Company. 

My  conclusion  is  that  there  has  been  no  dividend  in  so  far  as  the 
principal  of  said  trust  fund  of  Mrs.  Bunker's  estate  is  concerned. 
The  contention  of  the  remaindermen  under  Mrs.  Bunker's  will,  to 
the  effect  that  the  480  trust  certificates  in  question  should  continue 
to  be  held  as  the  principal  of  the  capital  estate,  is  sustained. 

Decree  accordingly. 


1.  BXECUTOES  AMD  ADMIRISTBATOBS  (J  454*) — JUDGMENT — ENFORCEMENT — Ex- 

IMDTION — "Final  Pbocebdinq." 

Where  a  Judgment  Is  recovered  against  executors  In  tbetr  repr^enta- 
tlte  capacity  In  tbe  Supreme  Court,  an  application  to  tlie  surrogate  to 
Issue  an  execution  on  such  Judgment  is  a  "final  proceeding"  de  novo  In 
the  Surrogate's  Court,  within  Code  Civ.  Proc.  88  1825,  1826,  to  be  com- 
menced by  the  filing  o£  a  veritled  petition  and  an  issue  of  citation,  or  an 
order  to  show  cause,  unless  tbe  Issue  and  service  of  such  citation  or 
order  Is  waived  by  tbe  parties  affected ;  service  being  bad  personally  on 
each  of  the  executors.  In  tbe  absence  of  a  showing  that  such  service 
cannot  be  had  with  due  diligence,  In  wblch  case  notice  must  be  given  in 
Bucb  manner  as  the  surrogate  directs. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  88  1909-1928;  Dec.  Dig.  8  454.*] 

2.  Appearance  (8  S*) — Appbabance  bt  Atiorhey — Subboqate's  Coubt. 

Appearance  by  an  attorney  in  a  Surrogate's  Court  Is  not  recognized, 
unless  accompanied  by  an  authorization  duly  acknowledged  as  of  an 
Instrument  to  be  recorded  within  the  state,  except  where  citation  or  or- 
der to  show  cause  has  been  Issued  by  the  coutt,  naming  the  parties  who 
are  cited  to  appear,  when  an  appearance  by  an  attorney  Is  recognized 
without  written  authority. 

[Ed.  Note. — For  other  cases,  see  Appearance  Cent.  Dig.  88  9-11 :  Dee. 
Dig.  8  3.*] 

3.  ExBCDTOBS  and  Adhinistbatobs  (8  454*) — Spbciai.  PRocEEniNQS-— Service. 

In  a  special  proceeding  before  the  surrogate  for  leave  to  issue  execu- 
tion against  Qie  aaseta  of  a  decedent's  estate  In  the  hands  of  executors, 
service  of  application  on  one  ot  the  executors  is  not  sufficient  to  bring 
them  all  in,  but  service  should  be  had  on  each. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  88  1909-1928 ;  Dec.  Dig.  8  4&4.*] 
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Application  by  Elizabeth  R.  McGinn  for  leave  to- issue  execution 
on  a  judgment  obtained  against  Margaret  V.  Lighthouse  and  others, 
as  executors,  in  the  Supreme  Court.  Denied. 

See,  also,  149  App.  Div.  931,  134  N.  Y.  Supp.  1138. 

.    Hubbell,  Taylor,  Goodwin  &  Moser,  for  the  motion. 
S.  D.  Bentley,  opposed. 

BROWN,  S.  This  is  an  application  on  the  part  of  the  plaintiff  in 
the  action  against  the  executors  of  a  decedent,  brought  against  them 
in  their  representative  capacity.  The  petitioner,  who  secured  the 
judgments  against  said  executors,  served  an  affidavit  on  the  attorney 
for  the  defendant  andi  notice  of  application  or  motion  to  this  court 
for  leave  to  issue  execution  on  the  judgment  taken  by  the  plaintiff. 
Said  application  is  made  under  the  provisions  of  sections  1825  and 
1826  of  the  Code  of  Civil  Procedure.  Copy  of  affidavit  and  notice 
were  served  upon  the  attorney  for  the  executors  in  the  action  in  the 
Supreme  Court.  He  admitted  service  as  attorney  for  the  defendants 
upon  a  copy  of  such  notice  of  motion  and  aifidavit.  Upon  the  return 
of  said  motion,  said  attorney  notified  the  court  that  he  had  no  author- 
ity to  appear  for  two  of  the  executors,  objected  to  the  jurisdiction  of 
the  court  as  against  those  two  executors,  and  claimed  that  they  should 
be  properly  before  the  court  before  the  court  could  proceed,  and,  fur- 
ther, that  the  proceeding  was  not  properly  brought,  so  as  to  confer  ju- 
risdiction on  the  court,  in  that  the  proceeding  was  not  brought  by  a 
petition  duly  verified  and  a  citation  or  order  to  show  cause  issued 
thereupon  by  the  court. 

[1]  While  this  court  does  not  wish  to  be  technical  in  matters  of 
practice,  nevertheless  there  are  principles  of  practice  that  must  be  ob- 
served for  the  orderly  administration  of  justice.  The  practice  of  this 
proceeding  is  to  secure  the  leave  of  the  court  for  the  issue  of  an  exe- 
cution against  the  executors  in  their  representative  capacity  upon  a 
ju(^ment  taken  in  another  court,  to  wit,  the  Su]preme  Court.  A  judg- 
ment having  been  taken  against  the  executors  in  their  representative 
capacity  after  the  death  of  the  decedent,  proper  application  for  such 
permission  falls  under  sections  1825  and  1826  of  the  Code  of  Civil 
Procedure,  and  accordingly  it  is  a  special  proceeding  in  this  court ;  in 
other  words,  it  is  a  de  novo  proceeding  in  this  court  for  relief  against 
the  executors  of  an  estate  which  is  under  the  jurisdiction  of  this 
court,  and  upon  a  judgment  not  taken  in  this  court,  but  taken  in  an- 
other court.  Were  this  application  upon  a  matter  already  pending  in 
this  court,  it  might  be  in  some  instances  proper  to  make  an  applica- 
tion hy  affidavit  and  notice  of  motion  in  conformity  with  th.. 
in  the  Supreme  Court  in  like  cases ;  but,  being  a  new  proceeding  in 
this  court  to  aid  the  plaintiff  to  collect  her  execution  on  a  judgment  in 
another  court,  it  is  an  independent  proceeding  under  the  class  of  a 
special  proceedipg. 

[2]  Special  proceedings  must  be  started  in  this  court  by  the  filing 
of  a  verified  petition  and  the  issue  of  a  citation  or  an  order  to  show 
cause,  imless  the  issue  and  service  of  such  citation  or  order  to  show 
cause  is  waived  by  the  parties  affected,  or  to  be  affected.   There  is 


112 


187  MBW  TOBS  aUPPLBHBNT 


(Sur.  Ct. 


filed  herein  no  waiver  of  such  service,  and,  as  long  as  no  citation  or 
order  has  been  issued,  the  appearance  of  an  attorney  is  not  recognized 
in  this  court,  unless  said  appearance  is  accompanied  by  an  authoriza- 
tion duly  acknowledged  as  of  an  instrument  to  be  recorded  within  this 
state.  ■  Where  citation  or  order  to  show  cause  has  been  issued  by  this 
court,  naming  the  parties  who  are  cited  to  appear  before  the  court; 
then  an  appearance  by  an  attorney  for  a  party  is  recognized,  without 
the  written  authority  of  said  party  authorizing  such  a^iprarance.  It 
therefore  appears  to  the  court  that  this  court  has  no  jurisdictiwi  of 
this  application,  for  both  of  the  reasons  above  mentioned. 

[3]  Counsel  for  the  applicant  claims  that  service  on  one  executor  is 
sufficient  to  bring  them  all  in.  In  that  I  must  disagree,  on  the  author- 
ity of  Bodle  V.  Hulse,  5  Wend.  313,  Scrantom  v.  Farmers'  &  Mechan- 
ics' Bank,  33  Barb.  527,  approvingly  cited  in  Simpson  v.  Simpson,  44 
App.  Div.  492,  494,  60  N.  Y.  Supp.  879,  and  Matter  of  Slingerland, 
36  Hun,  575.  I  am,  therefore,  further  of  the  opinion  that  in  a  matter 
of  this  character  each  of  the  executors  should  be  personally  served 
with  notice  of  the  application,  unless  it  appears  that  service  cannot  be 
so  made  with  due  diligence,  in  which  case  notice  must  be  given  to 
such  persons  and  in  such  manner  as  the  surrogate  directs,  by  an  order 
to  show  cause  why  the  application  should  not  be  granted. 

An  application  for  an  execution  is  an  application  for  a  matter  of 
substantial  r^ht,  and  each  executor  is  entitled  to  the  notice  required 
by  the  Code,  and,  as  shown  above,  provision  is  made  how  to  nve  such 
notice,  if  personal  service  cannot  be  had  with  due  diligence.  This  ap- 
plication is  in  the  nature  of  a  motion,  and  costs  as  of  a  motion  should 
be  allowed.  I  accordingly  find  that  the  application  made  herein  should 
be  denied,  with  $10  motion  costs,  without  prejudice  to  the  applicant  to 
renew  her  application  in  a  proper  form  for  leave  to  issue  execution  on 
the  judgments  set  forth  in  the  application  herein. 

Let  order  be  entered  accor^gly. 
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(Sopwine  Oourt,  Special  Term,  Onuge  County.  S^tonber  7, 1912.) 

1.  Etxdsncx  d  73^ — GoNBiBncnoiT  aud  OrsBAixon  or  Rulboadb— Fb>- 

amcpnoiT  of  Ii&wrui.  GomBHT. 

Where  side  tracks  for  general  Biding  and  switching  parposea  and  gates 
of  tlie  nsoal  style  of  rising  and  falling  arms  bave  been  maintained  and 
operated  for  a  long  period  of  years  witboat  objection,  It  la  presumed  that 
the  same  were  constrncted  and  opOTated  nnder  Bome  grant  or  by  virtue 
of  some  lawful  authority. 

[Ed.  Note.— For  other  cases,  see  BMdenc^  Cent  Dig.  |  04;  Dec  Dig. 
1  73.«] 

2.  VXRDOB  AND  PURCKUBB  (|  '228*)— BONA  TUn  PUMHAfllB— NOTtCB  OF  Ad- 

TEB8E  Claims. 

A  purchaser,  with  knowledge  that  a  side  trac^  extended  across  the 
land  and  that  it  had  b6ea  there  for  many  years,  and  with  knowledge  of 
tbe  manner  of  the  operatlcm  of  the  track,  takes  title  sobjeet  to  the  box^ 
den  of  the  track. 

[Ed.  Notfc — For  other  cases,  see  Toidor  and  Purchaser,  Cent.  Dig.  S| 
49^-601 ;  Dec  Dig.  K  S28.*J 

8.  Railboads  73*)— Bxear  of  Wat— GoimTAncis— EerrABusHUEifT  of 

RiGuxa. 

Where  a  purchaser  of  land,  whose  contract  reserved  switching  rlglits 
reserved  In  prior  deeds,  knew  of  the  construction  of  one  of  the  switch 
tracks  In  existence  and  operation  at  tbe  time  of  tbe  purchase  and  agreed 
on  the  location  of  the  other  switch  track,  which  was  constructed  at  the 
Idaee  selected  by  him,  and  the  arrangement  of  the  two  awltf£hes  con- 
tbiued  for  three  years,  he  was  bound  by  the  location  of  the  tracks,  and 
could  not  thereafter  object  to  their  location,  since  the  location  by  all  tbe 
parties  made  definite  and  certain  what  wa^  graeral  and  uncertain  in  the 
prior  deed  not  definitely  locating  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Gent  Dig.  M  1*^-182;  Dec. 
Dig.  S  73.*} 

Action  by  Thomas  Donovan  against  the  Erie  Railroad  Company. 
Jud^ent  of  dismissal 
John  L.  Wiggins,  of  Middletown,  for  plaintiff. 
Bacon  &  Rorty,  of  Goshen,  for  defendant. 

TOMPKINS,  J.  This  is  an  action  of  ejectment,  tried  before  the 
court  without  a  jury.  The  plaintiff  acquired  his  title  to  the  lands  in 
question  from  William  Snyder  and  wife  and  Sayre  Fandier,  by  deed 
dated  July  21,  1910.  Previously  these  same  grantors  had,  by  a  deed 
dated  January  21,  1909,  conveyed  to  Harry  D.  Gould  the  plot  imme- 
diately adjoining  on  the  east  the  land  conveyed  to  the  plaintiff,  and 
prior  to  tiie  conveyance  to  Gould  the  same  grantors  had,  by  deed 
dated  March  25,  1908,  conveyed  to  John  G.  Beakes  the  plot  immedi- 
ately adjoining  on  the  east  the  plot  conveyed  to  Gould.  The  three 
plots  bound  upon  the  north  side  of  the  right  of  way  of  the  defendant 
railroad  company,  and  a  part  of  the  plot  conv^ed  to  the  plaintiff  is  a 
loog-period  leasdiold  interest  in  a  triangular  piece  of  land  which  juts 
south  b^ond  the  line  of  the  rest  of  the  land,  and  diminishes  by  some 
20  feet  tiie  width  of  the  right  of  way  owned  in  fee  by  the  defendant. 

•For  otbir  omm  sm  Mmo  topic  A  |  MimraB  in  Dm.  *  Am.  Dlsi.  U07  to  dato,  *  Rop'r  IndozM 
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The  southerly  line  of  the  triangular  plot  owned  by  the  plaintiff  is 
about  100  feet  long.  The  defendant  owns  the  land  to  the  west  of  this 
southern  portion  of  the  triangular  plot.  Most  of  the  triangular  plot 
and  all  of  its  westerly  portion  is  within  the  lines  of  North  street,  a 
public  highway  of  &e  city  of  Middletown.  Across  the  full  width  of 
the  southerly  portion  of  the  triangular  plot  extend^a  side  track  of  the 
defendant's  railroad,  and  this  side  track  has  extended  across  that  por- 
tion of  the  plaintiff's  land  during  the  past  50  years  at  least.  About 
1861  this  side  track  terminated  at  about  ttie  plot  now  owned  by  Beakes, 
which  is  some  distance  to  the  east  of  the  triangular  plot.  It  has  since 
then  been  extended  from  time  to  time,  and  now  extends  a  long  dis- 
tance to  &e  east  of  the  triangular  (^ot,  and  from  which  jut  off  a  num- 
ber of  private  switches,  upon  private  lands,  and  used  by  the  defendant 
for  the  service  of  its  patrons. 

[1]  All  of  this  side  track  to  the  west  and  east  of  the  triangular 
plot  is  on  the  right  of  way  owned  by  the  defendant,  and  during  all 
these  years  and  down  to  the  commencement  of  this  suit  no  previous 
owner  of  the  triangular  plot  objected  to  the  defendant's  use  of  the 
side  track  for  general  siding  and  switch  purposes.  As  this  side  track 
has  been  maintained  and  operated  across  the  plaintiffs  triangular  plot 
during  this  long  period  of  years,  the  law  presumes  that  it  was  con- 
structed, maintained,  and  operated  under  some  grant  or  by  virtue  of 
some  lawful  authority.  Enton  v.  Coney  Island  &  Brooklyn  Railroad 
Co.,  136  App.  Div.  800,  121  N.  Y.  Supp.  793;  People  ex  rel.  New 
York  &  R.  Gas  Co.  v.  Cromwell,  89  App.  Div.  291,  85  N.  Y.  Supp. 
878 ;  Schubkegel  v.  Butler,  76  App.  Div.  10,  78  N.  Y.  Supp.  644. 

[2]  The  plaintiff  knew,  at  the  time  he  purchased  the  leasehold  to 
the  triangular  plot,  that  the  defendant's  side  track  octended  across  its 
southerly  portion,  and  that  it  had  been  there  for  many  years,  and  he 
also  knew  the  manner  of  its  operation.  He  therefore  took  title  to  the 
leasehold  subject  to  the  burden  of  defendant's  said  side  track.  It 
should  be  noted,  also,  that  the  westerly  half  of  this  southerly  portion 
of  the  triangular  plot  is  within  the  lines  of  North  street.  Just  to  the 
north  of  this  side  track,  the  defendant  operates,  across  North  street, 
a  pair  of  gates  of  the  usual  style  of  rising  and  falling  arms.  The 
easterly  section  of  these  gates  is  operated  from  an  iron  post  set  at  the 
easterly  curb  line,  from  which  the  long  arm  of  that  portion  of  the 
gate  extends  half  way  across  the  road  bed  of  North  street,  and  the 
<hort  arm  across  the  sidewalk.  These  gates  are  operated  by  the  de- 
fendant at  this  curb  crossing,  and  are  necessary  for  the  protection  of 
the  public.  The  gates  are  south  of  the  north  line  of  the  defendant's 
right  of  way  at  the  east  of  the  triangular  plot. 

The  plaintiff  is  not  entitled  to  have  the  side  track  removed  from  the 
soutiierly  portion  of  the  triangular  plot,  for  tiie  reason  that  he  pur- 
chased the  property  with  knowledge  of  its  presence  and  use  thereof 
by  the  railroad  company  for  many  years;  nor  is  he  entitled  to  have 
the  easterly  section  of  the  gate  removed,  for  it  must  be  assumed  that 
the  defendant  has,  by  a  grant,  an  easement  to  use  the  southerly  por- 
tion of  the  triangular  plot,  and  the  portion  that  juts  south  of  the  north 
line  of  defendant's  right  of  way  for  the  side  track  and  its  said  gates. 
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[3]  The  deed  of  July  21,  1910,  was  given  to  the  plaintiff  in  com- 
pliance with  a  rontract  of  purchase  and  sale,  between  him  and  the 
grantors,  dated  March  5,  1909.   The  deed  recites: 

"Tbe  premises  above  described  are  conveyed  subject  to  the  rights  of  B. 
D.  Goald  to  maintain  a  switch  across  the  rear  portion  o£  the  lands." 

The  contract  recites  that  the  conveyance  to  the  plaintiff  shall  be 
subject  to — 

"the  rights  reserved  in  the  deed  to  John  O.  Beakes  In  and  to  the  switch 
partly  on  said  premises;  also  the  rights  in  relation  to  the  swltdi  reserved 
in  the  deed  to  Harry  D.  Gould." 

From  a  reading  of  the  contract  and  deed,  it  clearly  appears  that  the 
grantors  and  the  plaintiff  distinguished  between  the  land  conveyed 
in  fee  and  the  leas^old  to  the  triangular  plot,  of  which  latter  the 
"right,  title,  and  interest"  only  of  the  grantors  was  conveyed.  The 
word  "premises,"  in  the  contract  and  deed,  appears  to  refer  only  to 
the  portion  conveyed  in  fee.    The  deed  to  Gould  grants  him  the — 

"right  to  lay,  construct,  and  maintain  a  certain  single-track  switch  across 
the  extreme  comer  of  their  lands  from  the  trade  and  lands  ot  the  railroad 
to  the  lai^  above  described."  - 

This  deed  also  conveys  the  land  conveyed  to  Gould — 

"snbject  to  any  and  all  rights  and  easements  now  owned  by  John  Q.  Beakes 
In  and  to  the  switch  and  Its  appurtenances  now  poasiiig  ovw  the  rear  of 

the  above-described  lot" 

These  two  switches,  Gould's  and  Beakes*,  are  considered  by  this 
Gould  deed  as  separate  and  distinct  from  the  defendant's  side  track. 
At  all  points  opposite  Gould's  and  Beakes'  lands,  the  side  track  is 
within  the  right  of  way  owned  by  the  defendant.  The  Gould  switch 
was  not  then  built.  The  Beakes  switch  was  then  in  use,  and  joined  the 
defendant's  side  track  some  distance  to  the  east  of  the  plaintiff's  lands. 

During  the  early  spring  of  1909,  while  the  plaintiff  was  in  posses- 
sion of  land  under  the  contract  of  purchase  and  sale,  the  Gould  switch 
was  constructed  as  it  now  is.  As  originally  planned,  it  would  join  the 
defendant's  side  track  to  the  east  of  the  triangular  plot,  after  passing 
over  a  small  portion  of  the  main  part  of  the  plaintiff's  land.  But  the 
plaintiff,  who  was  right  on  the  ground,  and  saw  how  it  was  about  to 
be  built,  would  not  permit  it  to  be  so  built,  and  required  the  railroad 
company  to  build  it  as  it  now  is,  extending  further  to  tiie  west  and 
joimng  the  defendant's  side  track  a  short  distance  within  the  triangu- 
lar plot.  The  Beakes  switch  was  at  this  same  time  changed  so  as  to 
run  into  the  Gould  switch  a  short  distance  east  of  the  triangular  plot. 
This  change  of  the  Beakes  switch  was  made  for  the  sake  of  conven- 
ience and  safety.  The  switch  stand,  which  operates  the  Gould  switch, 
is  within  tiie  triangular  plot,  and  that  which  operates  the  Beakes  switch 
extends  a  couple  of  feet  from  the  north  line  of  defendant's  right  of 
#ay  upon  the  plaintiff's  land.  The  plaintiff  was  present  on  the  ground 
when  the  switch  stands  and  the  Beakes  switch  were  so  placed,  and 
agreed  that  they  should  be  so  placed,  and  they  have  occupied  the  same 
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position  ever  since;  in  fact,  the  western  end  of  the  Gould  switch  was 
located  where  it  now  is  on  the  demand  of  the  plaintiff. 

Neither  the  Gould  deed  nor  the  plaintiff's  contract  of  purchase  and 
sale  locates  specifically  either  of  the  two  switches.  This  location  by  all 
parties  made  definite  and  certain  what  was  before  general  and  uncer- 
tain, and  the  arrangement  of  these  two  switches  cannot  now,  three 
years  later,  be  changed  by  the  plaintiff  against  the  wish  of  any  of 
the  other  three  parties.  The  ruling  of  Judge  Bigelow  in  Jennison  v. 
Walker,  11  Gray  (Mass.)  423,  a  case  quite  similar  to  this,  was  that: 

"Wbere  an  easement  In  land  Is  granted  In  general  terms,  wlUiout  giving 
definite  location  and  description  to  It,  so  that  a  part  of  the  land  over  which 
the  right  is  to  be  exen^sed  csnnot  be  definitely  ascertained,  the  grantee 
does  not  thereby  acqjilre  a  right  to  use  the  servient  estate  without  limita- 
tion as  to  the  place  or  mode  in  which  the  easement  is  to  be  enjoyed.  When 
the  right  granted  has  been  once  exercised  In  a  fixed  and  definite  course, 
with  the  full  acquiescence  and  consent  of  both  parties,  it  cannot  be  changed 
at  the  pleasure  of  the  grantee.  •  •  •  This  rule  rests  on  the  principle 
that  when  the  terms  of  a  grant  are  general  and  indefinite,  so  that  its  oon- 
Btnictlon  is  oncertein  and  ambiguous,  the  acts  of  the  parties  contempora- 
neons  with  the  grant,  giving  a  practical  conatmcUon  to  it,  shall  be  deanoA 
to  be  a  Just  expoaitlon  of  the  intent  of  the  paTtles.** 

This  ruling  is  equitable,  and  has  been  approved  by  the  courts  of 
this  state,  and  should  control  in  this  case.  Onthank  v.  I/.  S.  &  M.  S. 
Railroad  Co.,  71  N.  Y.  197,  27  Am.  Rep.  35 ;  Hines  v.  Hamburger, 
14  App.  Div.  577,  43  N.  Y.  Supp.  977.  The  two  switches  have  been 
operated  as  they  now  are  since  May,  1909,  and  since  more  than  a  year 
ftrevious  to  the  time  when  the  plaintiff  took  title  under  his  contract. 
The  plaintiff  is  not  entitled  to  have  either  of  the  switches  or  switch 
stands  removed. 

The  complaint  should  be  dismissed  upon  the  merits,  with  costs. 


m  Misc.  Eep.  567.) 


(Supreme  Court,  Appellate  Term,  Second  D^rtment    May.  1912.) 

JUDOHEHT  (I  680*) — Bab  to  SUBSBQUSNT  Sun— li^BONSOUS  JUDOUENT. 

Plaintiff,  having  been  appointed  physician  of  defendant  beneficial  as- 
sociation, was  removed  during  the  third  quarter  of  his  yearly  term; 
bat  on  appeal  to  a  higher  body  in  the  order  bu(A  removal  was  raversed. 
At  the  close  of  the  trial  of  a  claim  for  wages  earned  in  the  meantime 
and  assigned,  defendant  was  given  Judgment,  on  the  ground  that  the  ac- 
tion was  barred  by  plaintiff's  expulsion,  and  on  appeal  that  judgment  was 
atflrmed.  After  reversal  of  the  expulsion,  plaintiff  obtained  a  peremptory 
writ  of  mandamus  compelling  defendant  to  nullify  the  Judgment  remov- 
ing him.  Held,  that  his  removal  was  void,  and  that  the  former  Judgment 
in  the  action  for  salary  was  no  bar  to  a  subsequent  salt  to  recoTer  the 
salary  for  the  remaining  quarta  of  the  year. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  1064,  1086, 
100^1097 :  Dec.  Dig.  i  686.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  Dis- 
trict  

•Tor  oUwr  cues  m  same  topic  A  |  mukbbb  In  Deo.  ft  Adl  Dlgi.  UOI  to  data,  *  Rcp'r  Indens 
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Action  by  Emmett  D.  Page  against  Paul  Cohen,  as  Treasurer  of 
Court  Long"  Island,  No.  34,  Foresters  of  America.  Judgment  for  de- 
fendant, and  plaintiff  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  KELLY,  JAYCOX,  and  CLARK,  JJ. 

Emmett  D.  Page,  in  pro.  per. 
Mann  &  Buxbaum,  for  respondent. 

JAYCOX,  J.  The  action  is  brought  to  recover  wages  which  the 
plaintiff  claims  are  due  under  contract  of  employment.  The  plaintiff 
was  employed  as  physician  to  a  lodge  of  the  Foresters  of  America 
for  one  year  and  to  be  paid  quarterly  at  the  rate  of  $1  per  annum 
for  eadi  member.  During  the  third  quarter  of  the  year  1907  an  at- 
tempt was  made  to  remove  plaintiff  for  a  dereliction  of  duty  as 
lodge  physician.  He  was  tried  by  a  committee  of  this  lodge  (Long 
Island,  No.  34)  and  removed.  Plaintiff  claimed  that  this  lodge  had 
no  right  to  try  him,  as  he  was  a  member  of  another  lodge.  He  ap- 
pealed to  a  higher  body,  and  the  removal  was  reversed.  In  the  mean- 
time plaintiff  assigned  his  claim  for  wa^s  or  compensation  for  one 

Suarter  to  one  Holmes,  who  brought  suit  thereon.  The  defendant  in 
lat  action  alleged  as  defenses  plaintiff's  removal  as  physician  of  the 
lodge,  a  determination  of  the  matter  by  the  arbitration  committee,  a 
justifiable  discharge  by  the  lodge,  and  the  statute  of  frauds.  After  a 
trial,  during  the  course  of  which  defendant  moved  to  dismiss  upon 
the  ground  that  the  action  was  barred  by  the  action  of  the  arbitra- 
tion committee,  the  court  rendered  judgment  for  defendant  upon 
the  merits.  The  plaintiff  appeal^  to  the  Appellate  Division  of  the 
Supreme  Court,  and  the  judgment  was  affirmed.  In  the  meantime, 
as  above  recited,  the  deasion  of  the  arbitration  committee  was  re- 
versed. In  order  to  enforce  this  decision,  plaintiff  obtained  a  .peremp- 
tory writ  of  mandamus  compelling  this  lodge  to  recognize  and  make 
effectual  the  decision  of  the  Supreme  Court  of  Appeals  of  the  order, 
to  return  $15  deposit  and  recognize  plaintiff  as  a  member  of  the  or- 
der. It  had  nothing  to  do  with  plaintiff's  restoration  to  his  position, 
as  his  term  had  then  expired.  It  did,  however,  compel  the  de- 
fendant to  nullify  its  decision  removing  plaintiff.  The  result  of  all 
tiiis  is  that  plaintiff  was  not  removed.  His  removal  is  null  and  void. 
Therefore  he  was  court  physician  during  all  his  term  of  employment. 
He  was  ready  and  willing  to  perform  his  duties  as  such.  The  claim 
assigned  was  for  wages  or  compensation.  The  court  has  decided 
against  the  assignee.  That  does  not  affect  the  claim  for  the  next 
quarter,  for  which  this  action  is  brought.  I  think  the  court  was  in 
error  in  directii^  a  verdict,  upon  the  ground  that  the  judgment  in  the 
Holmes  suit  was  a  bar  to  this  suit. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


KELLY  and  CLARK,  JJ..  concur. 
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GATALANO  t.  CROSSTOWN  ST.  RY.  CO. 
(Snpreme  Court,  Special  Term,  Erie  Count?.  Angnst.  1912.) 

1.  Cabbiers  (g  5»>— -Tbanbfehs — Pknaxtieb. 

The  penalty  Imposed  by  Public  Service  CommlBslons  Law  (Oonsol.  Lawa 
1910,  c  48)  i  49.  for  tbe  refusal  of  any  etreet  surface  raUroad  to  give  a 
transfer  fbr  a  continuous  trip^  la  a  p«ialty  provided  for  corporations  con- 
tracting under  Railroad  Law  (Laws  1906,  c  69Q  |  authorlsliig  rail- 
road corporations  to  contract  with  eaoh  bther  for  the  use  of  their  re- 
spective roads. 

[Bd.  Note.— BVtr  otber  cases,  see  Carriers*  Cent  Dig;  i|  8,  4,  7;  Dec. 
Dig.  {  6.*] 

2.  OuBiEss  (S  6*>— TBAnsnaa— Pehaxtieb. 

An  agraement  between  tiie  city  of  Buffhlo  anA  street  railwv  companies 
operating  surface  railroads  under  franchises,  which  binds  the  companies 
to  abolish  transfer  charges,  and  which  requires  them  to  diarge  a  uni- 
form fare  for  a  continuous  trip  by  the  most  direct  route  from  any  point 
on  blXi^  of  the  street  railroads  owned  by  the  companies  to  any  other  point 
thereon,  Is  at  most  a  contract  by  which  each  company  agrees  to  honor 
the  transfers  of  the  others  without  charge,  and  is  not  a  contract  for  the 
use  of  their  respective  roads  or  routes,  witfiin  Railroad  Law  (Laws  1906, 
c  695)  I  78,  providing  that  any  railroad  corporation  may  contract  with 
any  other  railroad  corporation  for  the  use  of  their  respective  roads  or 
routes,  or  any  part  thereof  and  a  company  refusing  to  give  a  transfer 
Is  not  liable  to  the  penalty  Imposed  tj  PobUc  Service  Commissions  Law 
(Gons(^  Laws  IftlO,  c  48)  |  ^ 

[Ed.  Note.— For  otbw  cases,  see  Canlers,  Cent  Dig.  if  8,  ^  7;  Dec. 
Dig.  f  6.»] 

8.  Statctks  (t  241*) — CoNBTBUcnon — ^Pbhai.  SrATtnn. 

A  statute  imposing  a  penalty  must  be  strictly  construed,  and  the  pen- 
alty cannot  he  recovered,  unless  plaintiff,  suing  therefor,  brings  blms^ 
squarely  within  the  statute. 

[Ed.  Note.— For  othw  cases,  ase  Statutes,  Cent  Dig.  H  822,  823;  Dec 
Dig.  I  241.*] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Philip  Catalano  against  the  Crosstown  Street  Railway 
Company.  From  a  judgment  ot  the  City  Court  of  Buffalo  for  plain- 
tiff, defendant  appeals.   Reversed,  and  new  trial  ordered. 

Preston  M.  Albro,  for  appellant 
F.  S.  Jackson,  for  respondent 

WHEELER,  J.  The  action  was  b^un  in  the  City  Court  of  Buf- 
falo to  recover  a  penalty  of  $50  for  a  failure  of  the  defendant  to  de- 
liver to  the  plaintiff  a  transfer.  The  complaint  alleges  that  the  de- 
fendant operates  a  street  railroad  along  Hertel  avenue  in  the  city  of 
Buffalo;  that  the  International  Railway  Company  is  the  lawful  suc- 
cessor of  the  Buffalo  Street  Railway  Company,  and  of  the  West  Side 
Street  Railway  Company,  and  as  such  successor  engaged  in  operating 
a  street  railroad  in  Niagara  street  in  said  city ;  and  that  said  line  ox 
the  defendant  and  of  the  International  Railway  Company  intersect 
The  complaint  then  set  up  the  so-called  Milbum  agreement,  entered 
into  in  1892,  between  the  city  of  Buffalo,  the  Buffalo  Railway  Com- 

••Vor  other  ouw  sm  mids  ti«ie  A  i  huubbs  In  Dw.  A  Am.  Digs.  1907  to  data^  *  Bo'r  ladasts 
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pany,  the  West  Side  Street  Railway  Company,  and  the  Crosstown 
Street  Railway  Company,  which  will  be  hereafter  more  particularly 
referred  to. 

The  plaintiff  contends  that  by  virtue  of  this  agreement,  which  was 
offered  in  evidence,  the  defendant  was  obligated  to  furnish  to  the 
plaintiff  a  valid  transfer,  which  would  entitle  him  to  ride  to  his  des- 
tination over  the  Niagara  Street  line  of  the  International  Railway 
Company,  and  that,  having  refused  to  give  him  such  a  transfer  on  the 
occasion  complained  of,  the  defendant  subjected  itself  to  a  penalty 
of  $50  under  the  provisions  of  section  104  of  the  Railroad  Law.  As 
matter  of  fact,  section  104  of  the  Railroad  Law,  at  the  time  of  the 
OHnmencement  of  this  action,  had  been  incorporated,  in  a  somewhat 
modified  form,  into  the  Public  Service  Commissions  Law,  under  sub- 
division 7  of  section  49  of  that  act. 

It  is  contended,  therefore,  that  no  recovery  can  be  had,  because  the 
ctHnplaint  does  not  specify  the  proper  statute.  We  are,  however,  dis- 
posed to  disregard  this  objection,  and  to  examine  the  case  for  the 
purpose  of  ascertaining  whether  a  case  was  made  out  in  the  court 
below  for  a  recovery  under  .any  statute  whatever.  The  section  of  the 
Public  Service  Commissions  Law  referred  to  reads  as  follows : 

"Until  and  except  as  the  Public  Service  Gommtssloo  shall  otherwise  pre- 
scribe as  to  any  street  railroad  corporation,  or  corporations,  pursuant  to  the 
provisions  of  this  chapter,  every  street  surface  railroad  corporation  entering 
Into  a  contract  with  another  such  corporation,  as  provided  In  section  78  of 
the  Railroad  Law,  shall  carry  or  permit  any  other  party  thereto  to  carry 
between  any  two  points  on  the  railroads,  or  portions  thereof  anbntced  In 
sndi  contract,  any  passenger  desiring  to  make  one  continuous  trip  between 
sneh  points  for  one  single  fare  not  higher  than  the  fare  lawfully  chargeable 
by  either  snch  corporations  for  an  adult  passenger.  Elvery  such  corporation 
shall,  npon  demand  and  without  extra  charge,  give  to  such  passenger  pay- 
ing one  single  fare  a  transfer  entitling  such  passenger  to  one  continuous  trip 
to  any  point  or  portion  of  any  railroad  embraced  In  such  contract  to  the  end 
that  public  convenience  may  be  promoted  by  the  operatloD  of  the  railroads 
embraced  In  such  contract,  substantially  as  a  single  fare  railroad  with  a 
single  rate  or  fare.  For  every  refusal  to  comply  with  the  requirements  of 
this  sobdlvislon  the  corporation  so  refnslns  ihall  forfeit  |Ci0.00  to  the  ag- 
grieved party." 

Section  78  of  the  Railroad  Law  (Laws  1905,  c.  695)  provides: 

"Any  railroad  corporation,  or  any  corporation  owning  or  operating  any 
railroad  or  railroad  route  within  tSis  state  may  contract  with  any  othei 
such  corporation  for  the  use  of  their  respective  roads  or  routes,  or  any  part 
thereof,  and  thereafter  use  the  same  in  such  manner  and  for  such  time  as 
may  be  prescribed  in  such  contract.  Such  contract  may  provide  for  the  ex- 
change or  guarantee  of  the  stock  and  bonds  of  either  of  such  corporations 
by  tbe  other  and  shall  be  executed  by  the  contracting  corporations  under  the 
corporate  seal  of  each  corporation,  and  If  snch  contract  shall  be  a  lease  of 
any  such  rood  and  for  a  longer  p^od  than  one  year  such  contract  shall  not 
be  binding  unless  approved  by  the  votes  of  stockholders  owning  at  least  two- 
thirds  of  the  Btoek  of  each  corporation  which  Is  represented  and  voted  upon 
In  person  or  by  proxy  at  an  annual  meeting  of  the  stockholders  for  the  pur- 
poses of  electing  directors,  called  In  the  manner  prescribed  by  law,  providing 
that  the  notice  of  such  meeting  shall  state  that  one  of  the  purposes  thereof 
will  be  tbe  approval  of  such  lease,  or  at  a  meeting  called  separately  for  that 
pntpose  upon  a  notice  stating  the  meeting,"  etc. 
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[1]  It  has  been  held  that  the  penalty  imposed  by  section  104  of 
the  Railroad  Law  was  a  penalty  provided  for  corporations  contract- 
ing under  the  provisions  of  section  78  of  the  Railroad  Law.  Griffin 
V.  Interurban  St.  Ry,  Co.,  179  N.  Y.  438,  72  N.  E.  513;  Lowenstein 
V.  International  Ry.  Co.,  75  Misc.  Rep.  357,  132  N.  Y.  Supp.  653; 
O'Connor  v.  Brooklyn  H.  R.  Co.,  123  App.  Div.  784, 108  N.  Y.  Supp. 
471 ;  Mannion  v.  International  R^.  Co.,  66  Misc.  Rep.  420,  121  N. 
Y.  Supp.  263.  And  the  same  holding  applies  with  eqtial  force  to  the 
present  sections  of  the  Public  Service  Commissions  Law  above  quoted. 

[2]  As  the  only  evidence  offered  in  this  case  to  support  a  right  of 
recovery  for  the  penalty  demanded  is  the  so-called  Milburn  agree- 
ment, above  referred  to,  we  are  at  once  called  on  to  examine  that 
agreement  for  the  purpose  of  ascertaining  whether  it  is  such  a  con- 
tract as  comes  within  the  terms  of  section  78  of  the  Railroad  Law. 
If  it  is,  then  the  plaintiff  is  entitled  to  recover,  and  the  judgment 
must  stand.  If  not,  then  the  plaintiff  must  fail,  for  the  Milbum 
agreement,  in  and  of  itself,  provides  for  no  penalty.  While  it  pro- 
vides for  the  giving  of  transfers  over  the  lines  of  the  contracting 
parties,  it  provides  for  no  penalty  for  a  failure  so  to  do,  and  without 
the  express  provision  of  the  statute  imposing  a  penalty,  although  the 
party  refused  a  proper  transfer  might  have  a  right  of  action  for  dam- 
apes,  he  would  have  no  r^ht  to  recover  a  penaltv,  which  is  quite  a 
different  thing.  Mannion  t.  International  Ry.  Co.,  66  Misc.  Rep. 
420,  121  N.  Y.  Supp.  263. 

The  actual  damages  sustained  by  a  refusal  may  be  merely  nominal, 
but  the  penalty  sought  to  be  recovered  is  $50.  Does  the  Milbum 
agreement,  therefore,  fall  within  the  class  of  contracts  referred  to  in 
section  78  of  the  Railroad  Law?  It  provides  that: 

"A117  railroad  corporation  owning  or  operating  any  railroad  or  railroad 
route  within  thia  state  may  contract  with  any  other  such  corporation  /or 
the  u»e  of  the  same  in  euch  matmer  and  for  tudh  time  a»  may  Ite  firetoribei 
in  tuch  oontraci." 

The  Milbum  agreement  was  one  between  the  city  of  Buffalo,  the 
defendant,  and  two  other  street  railroads,  of  which  the  International 
Railway  Company  is  the  successor.  It  recites  that  under  prior  fran- 
chises granted  by  the  city  of  Buffalo,  under  which  they  were  obli- 
gated to  pay  the  city  a  certain  percentage  of  their  receipts,  and  do 
other  things  not  necessary  to  enumerate,  these  companies  had  been 
accustomed  to  charge  persons  carried  on  their  cars  an  extra  fare 
for  the  privilege  of  transferring  from  one  line  to  another,  and  that 
the  interest  of  the  public  would  be  promoted  by  a  readjustment  of 
the  relations  between  the  companies  and  the  city.  It  was  therefore 
provided  that  the  percentages  to  be  paid  the  city  for  the  privileges 
of  operating  their  railroads  should  be  modified;  such  modification 
consisting  in  a  reduction  in  the  amount  to  be  paid.  The  contract  fur- 
Uitt"  relieved  the  railroads,  or  some  of  them,  from  the  obligation  of 
building  certain  lines  or  extensions.  The  agreement  among  other 
things  recites: 

"And  whereas,  the  Buffalo  Company  and  the  Crosstown  Company  are  dif- 
ferent companies  and  operate  their  respective  railroads  Independently,  so 
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tlkst  eveiT  iwBseDger  wbose  ioumey  takes  blm  over  the  llnea  of  both  com- 
jMDfes  bas  to  pay  the  regular  fare  to  eadi,  and  the  same  state  of  affairs  ex- 
lata  between  the  West  Side  Company  and  the  Crosstown  Company,  and  to  a 
limited  extent  between  the  West  Side  Company  and  the  Buffalo  Company." 

In  consideration  of  the  agreements  and  modifications  above  set 
forth,  the  contracting  street  railway  companies  agre«]  with  the  city 
and  with  each  other  as  follows: 

•Hilrd— Olie  said  companies  covenant  and  agree  that  tta^  will  abolish  all 
transfer  charges  from  and  after  the  7th  day  of  January,  1892,  and  that 
thereafter  they  will  charge  a  uniform  fare  of  five  cents  for  a  couttnuons 
trip  by  the  most  direct  route  from  any  point  on  any  of  the  street  railroads 
owned  and  operated  by  said  companies  to  any  other  point  thereon,  ir respec- 
tive of  whetbor  the  railroads  traveled  over  between  such  points  are  owned 
tb»  same  company  or  different  Gompanlea,  and  to  that  end  the  said  com- 
panies shall  have  the  rl^t  from  and  after  the  7th  day  of  January,  1802, 
to  nin  thtir  cars  on  each  other's  lines  Interchangeably.  A  contlnnons  trip 
is  not  to  be  construed  as  Including  a  return  trip  or  round  trip.  Vbe  Inten- 
tion of  the  parties  Is  that  all  transfer  charges  and  doable  fares  on  continu- 
ous trips  as  so  defined  shall  be  abollBhed,  to  the  end  that  there  may  be  a 
uniform  five-cent  fare  for  a  continuous  trip  to  any  point  by  the  most  direct 
route  over  any  piHrtlon  of  the  entire  railroad  system  owned  by  the  three 
companieB." 

This  contract  was  ratified  by  an  act  of  the  Legislature  of  the  state 
of  New  York,  and  became  binding  upon  all  parties  to  it.  Can  this 
arrangement  be  deemed  in  any  proper  sense  a  lease  or  agreement 
"for  3ie  use  of  their  respective  roads  or  routes,  or  any  part  there- 
of"? The  section  is  headed  "Lease  of  Road,"  and  in  its  entire  scope 
and  proinsions  seems  to  contemplate  a  contract  for  the  teasing  and 
operation  of  one  road,  or' a  part  thereof,  by  another  road.  Cer- 
tainly all  that  the  agreement,  so  far  as  the  matter  of  transfers  is 
concerned,  provides  for,  is  that  each  contracting  railroad  will  carry 
passengers  transferred  to  it  to  their  destinations  without  further 
charge  than  the  fare  paid  the  initial  carrier.  There  is  no  provision 
in  the  agreement  by  which  one  road  is  to  share  in  the  fares  col- 
\ect&i  by  the  first  carrier.  Probably  it  was  thought  that  the  mutual 
exchanges  would  counterbalance  the  expense  to  each  railroad.  In 
no  sense  does  this  agreement  provide  for  any  control  by  one  rail- 
road of  the  other.  Each  operates  its  own  lines,  supplies  its  own 
cars,  motormen,  and.  conductors,  arid  remains  in  absolute  manage- 
ment of  its  own  lines.  At  most,  it  appears  to  be  a  contract  by 
which  each  line  agrees  to  honor  the  transfers  of  the  other  without 
charge,  in  consideration  of  the  concessions  made  by  the  city  of 
Buffalo,  and  primarily,  at  least,  for  the  benefit  of  the  citizens  of 
the  city.  This  cannot,  in  our  opinion,  be  said  to  be  a  contract  "for 
the  use  of  their  respective  roads  or  route/'  within  the  meaning  of 
the  act.  There  is  no  evidence  in  this  case  that  the  Crosstown  Street 
Railway  Company  and  the  International  Railway  Company  in  fact 
operate  any  of  their  cars  over  the  lines  of  the  other,  or  have  ever 
exercised  that  right. 

[3]  It  must  not  be  forgotten  that  the  action  is  to  recover  a 
penalty — not  for  compensatory  damages — and  in  all  actions  of  this 
character  the  statute  is  to  be  strictly  construed,  and  no  recovery 
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ran  be  had  unless  the  plaintiff  brings  himself  fairly  and  squarely 
within  the  provisions  of  the  act.  We  do  not  think  tiie  plaintiff  has 
done  this.  The  same  question  was  up  for  consideration  before  Mr. 
Justice  Woodward,  at  Special  Term,  in  the  case  of  Lowenstein  v. 
International  Ry.  Co.,  75  Misc.  Rep.  357,  132  N.  Y.  Supp,  653. 
In  that  case  the  question  arose  on  a  demurrer  to  a  complaint  in 
an  action  brought  for  a  penalty.  The  learned  judge  dismissed  the 
demurrer,  for  the  reason  that  he  was  of  the  opinion  that  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action  inde- 
pendent of  the  so-called  Milbum  agreement,  which  was  also  set  up 
m  the  complaint.   The  court  said  in  that  case: 

"That  the  reference  to  tbe  so-called  MUbnrn  agreement  doea  not  limit  the 
aU^tio&s  elsewhere  contained  In  the  complaint" 

But  added: 

"Of  course,  if  there  Is  no  sach  contract  [L  e.,  contract  other  than  the  MU- 
bom  agreementl,  the  to-caUei  MUbum  aoreemmt  oatmot  operate  to  gk?e  • 
oowe  «/  oetion.  •  *  •  The  Hilbam  agreemrat  waa,  In  so  for  as  It  af- 
fects tills  qnestlon,  merely  a  consent  on  the  part  of  the  city  of  BnfTalo  that 
the  several  railroad  corporations  might,  by  contract  between  themselTes,  ar- 
range  for  running  their  cars  interchangeably  upon  the  lines  of  each  other; 
bat  there  Is  nothing  In  this  agreement  which  In  any  manner  operates  as  a 
contract  between  tbe  International  Railway  Company  and  the  Crosstown  Rall- 
Tf-ay  Company  which  would  give  the  platntlfl  a  tight  ftf  action  for  poaaltlea 
pr^rlbed  by  the  old  Ballroad  Law." 

We  think,  upon  principle  and  authority,  the  plsuntiff  has  failed  to 
make  out  a  case  for  the  recovery  of  the  penalty  sued  for,  and  the 
judgment  must  be  reversed.  If  any  recovery  can  be  had  against 
the  defendant  here,  it  must  be  by  proof  of  some  other  agreement 
Haaa  the  Milbum  agreement ;  but  none  has  been  pleaded  or  proved. 

Ordered  that  a  new  trial  be  had,  costs  to  abide  result. 


(77  Mlac;  Bep.  482.) 
IKOQUOIS  DOOE  CO.  T.  MIAVBNWORTH  APARTBIENT  CO.  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    August,  1912.) 

BiLXs  ANn  NoTN  (S  463*) — Action — Equttable  Z>bfsnsb  or  Indobsebs — 
ClorrNTEBCLAiu  of  Maexb. 

It  la  an  equitable  defense,  of  which  Indorsers  of  a  note  as  sureties, 
sued  thweon  Jointly  with  the  maker,  and  with  him  Jointly  and  severally 
liable  thereon,  may  avail  themselves,  that  tbe  maker  baa  a  counterclaim 
for  breach  of  the  contract  inducing  the  giving  ot  the  note,  eq^edally 
where  he  by  separate  answer  is  asserting  It  for  his  own  benefit 

[Ed.  Note. — For  otber  cases,  see  Bills  and  Notea^  Cent  Dig.  H  1344- 
1851;  Dee.  Dig.  |  468.*] 

Action  by  the  Iroquois  Door  Company  against  the  Leavenworth 
Apartment  Ccmipany  and  others.  Heard  on  demurrer  to  answer  of 
defendants  Henry  W.  Roberts  and  Edward  B.  Stanley.  Demurrer 

overruled. 

John  A.  Van  Arsdale,  for  plaintiff. 

Louis  M.  Martin,  for  dlefendants  Roberts  and  Stanley. 

•For  othsr  omm  mc  Mm*  tapla  a  |  mnoaB  In  Dm.  A  Am.  DIgi.  1M7  to  date,  ft  RvY  ladazM 
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WHEELER,  J.  The  action  is  brought  upon  a  certain  promissory 
note  made  by  the  defendant,  the  Leavenworth  Apartment  Company, 
and  indorsed  by  the  other  defendants  in  the  action.  The  note  was 
made  payable  to  the  plaintiff. 

In  the  answer  of  the  defendants  Roberts  and  Stanley,  to  which  the 
plaintiff  demurs,  the  defendants  adknit  the  making  and  indorsement  of 
the  note  in  question,  but  all^e  that  the  Leavenworth  Apartment  Com- 
pany had  a  contract  with  the  National  Construction  Company  for  the 
construction  of  an  apartment  house  for  the  Leavenworth  Apartment 
Company,  and  that  the  plaintiff  had  undertaken  and  agreed  to  fur- 
nish certain  material  and  supplies  for  use  in  the  erection  of  said  build- 
ing, but  that  the  plaintiff  had  failed  to  fulfill  the  terms  of  the  agree- 
ment with  the  construction  company  in  full  or  in  part,  and  a  con- 
trover^  and  disagreement  between  the  plaintiff  and  the  construction 
company  had  arisen  because  of  the  failure  of  the  plaintiff  to  furnish 
the  material  for  said  building  as  ordered.  The  answer  then  contains 
the  following  clause : 

"7.  The  said  defoidantB  fnrtlier  allege,  upon  Information  and  belief:  That 
«n  or  about  tbe  6th  day  of  March,  1012,  the  plaintiff,  the  defendant  Leaven- 
worth Apartment  Company,  and  the  National  ConatrucUon  Company  entered 
Into  an  agreement.  In  and  by  the  terms  of  which  It  was,  among  other  things, 
agreed  that  In  conaldwatlDn  ot  the  exeentloD  and  delivery  of  the  note  set 
fortli  In  the  complaint  her^  by  the  Leavenworth  Apartment  Comj^any, 
and  certain  Indorsers  thereon  to  the  plaintiff,  that  the  plaintiff  would  im* 
medlatdy  comply  with  the  demands  of  the  National  Construction  Conqiany, 
and  wonld  Immediately  ship  additional  materials  for  said  building,  and  re- 
place materials  formerly  dipped  by  the  plaintiff  which  had  been  rejected 
upon  said  building.  In  order  that  the  said  building  might  be  rushed  to  com- 
pletion within  a  very  short  time.  That  relying  upon  the  promise  and  agree- 
ment of  the  plaintiff  herein  to  furnish  proper  and  suitable  materials  im- 
mediately for  the  completion  of  said  building,  including  the  50  doors  which 
had  been  returned  to  the  plalntlft  and  rejected,  the  defendant  Leavenworth 
Apartmoit  Company  made,  executed,  and  delivered  to  the  ^Intlfl  the  note 
aet  forth  m  tbe  oomplalnt'* 

The  answer  then  all^;es  the  plaintiff,  in  violation  of  the  agreement, 
failed  to  comply  with  its  terms,  and  failed  to  supply  the  materials  re- 
quired, and  that  by  reason  thereof  the  completitMi  of  the  building  was 
delayed,  and  the  Leavenworth  Apartment  Company  prevented  from 
taking  possession  and  renting  the  same,  and  suffered  damage  in  an 
amount  in  excess  of  the  amount  of  the  note.  The  answer  then  al- 
leges: 

"That,  by  reason  of  tbe  breach  of  said  contract  by  tbe  plaintiff,  the  Leaven- 
worth Apartment  Company  Is  not  at  this  time  In  any  way  Indebted  upon 
said  note  or  otherwise  to  the  plaintiff  her^n,  and  that,  the  said  note  being 
in  the  hands  Of  the  original  payee  thereof,  these  defendants  are  not  liable 
npon  said  note,  or,  If  any  liability  exists,  such  liability  is  only  as  a  guar- 
antor of  any  Indebtedness  which  may  be  found  due  and  owing  from  tbe 
Leavenworth  Apartment  Company  to  the  plaintiff  upon  tbe  trial  of  this  ac- 
tion, and  that  as  between  the  plaintiff  and  these  defendants  there  baa  been, 
reason  of  the  for^ln^  a  complete  and  total  tailure  oi  conaideratliHi  for 
the  said  note  set  forth  In  the  complaint  herein." 

To  this  answer  the  plaintiff  demurs,  as  beii^f  insufficient  an  law. 
It  is  urged  by  counsel  ior  the  plaintiff  that  the  contract  to  furnish  sup- 


124 


187  NBW  TOBK  BUPPLmiBHT 


(Sup.  Ct, 


plies  and  material  was  between  the  plaintiff  and  the  National  Con- 
struction Company,  and  not  between  the  plaintiff  and  the  apartment 
OHnpany.  Such  appears  to  have  been  the  original  dealing;  but  the 
clauses  quoted  allege  the  subsequent  agreement,  resulting  in  the  giv- 
ing of  the  note  in  question,  was  between  the  plaintiff,  the  construc- 
tion company,  and  the  apartment  company.  The  answer,  in  effect,  al- 
leges a  special  interest  of  the  apartment  company  in  the  fulfillment  of 
the  contract,  and  an  agreement  by  the  plaintiff  with  it.  It  may  be 
the  facts  will  not  bear  out  the  allegations  when  developed  on  the 
trial,  but  for  the  purposes  of  this  demurrer  we  must  a«ept  the  allega- 
tions as  true  in  law. 

It  is  to  be  noted  in  this  connection  that  there  is  no  allegation  that 
the  note  in  question  did  not  in  fact  represent  an  indebtedness  due  and 
owing  the  plaintiff.  Nor  is  it  alleged  that  the  note  in  question  repre- 
sented the  price  of  material  to  be  furnished  under  the  alleged  agree- 
ment of  March  6th.  When  the  answer  is  analyzed,  it  amounts  to 
just  this:  Hiat  the  plaintiff  agreed  to  furnish  certain  material,  and 
failed  to  do  so,  whereby  the  defendant  Leavenworth  Apartment  Com- 
pany suffered  damage,  and  has  a  cause  of  action  by  way  of  counter- 
claim against  the  plaintiff.  The  cause  of  action  set  forth  in  the  answer 
is  an  independent  cause  of  action  in  favor  of  the  apartment  com- 
pany against  the  plaintiff,  the  payee  of  the  note  sued  on.  The  simple 
question,  therefore,  presented  is  whether  these  defendants,  as  endors- 
ers of  die  note  of  the  apartment  company,  can  avail  themselves  of 
this  counterclaim  in  favor  of  their  codefendant  as  a  defense  suid  off- 
set against  their  liability  as  endorsers  on  the  note. 

Under  the  statute  the  maker  and  the  indorsers  of  the  note  in  ques- 
tion are  jointly  and  severally  liable  on  the  instrument,  though  sued  as 
jointly  liable.  In  the  recent  case  of  American  Guild  v.  Damon,  186 
N.  Y.  360,  78  N.  E.  1081,  it  was  held  that,  in  an  action  to  foreclose 
a  mortgage  executed  by  a  husband  and  wife  to  secure  the  payment 
of  their  joint  and  several  bond,  the  husband  might  under  section  501 
of  the  Code  of  Civil  Procedure,  counterclaim  and  set  off  a  claim  exist- 
ing in  his  own  favor,  and  the  allowance  thereof  inured  to  the  benefit 
of  both  defendants,  and  the  fact  that  the  action  is  in  form  joint  does 
not  affect  the  principle. 

In  this  very  action  the  Leavenworth  Apartment  Company  has  inter- 
posed an  answer  setting  up  substantially  the  same  facts  alleged  in  the 
answer  of  the  defendants  Roberts  and  Stanley,  save  that  in  the  an- 
swer of  the  apartment  company  the  claim  for  damages  is  set  up  a$ 
a  counterclaim,  rather  than  as  an  offset.  If  the  apartment  company 
succeeds  in  the  alleged  defense,  then  whatever  reduction  is  thus  ob- 
tained on  the  plaintiff's  claim  inures  just  to  that  extent  to  the  benefit 
of  the  indorsers  on  the  notes.  Why,  then,  may  not  the  indorsers,  by 
answer,  claim  for  themselves  the  benefit  of  such  a  reduction  by  offset 
against  liability  upon  pleading  the  same  facts? 

In  the  case  of  American  Guild  v.  Damon,  186  N.  Y.  360,  78  N. 
E.  1081,  the  court,  in  its  opinion,  cites  with  approval  the  case  of 
Parsons  &  Wales  v.  Nash,  8  How.  Prac.  454,  where  the  opinion  was 
written  by  Mr.  Justice  Marvin.   In  that  case  the  action  was  on  a 
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joint  and  several  promissory  note  made  by  Hinkle,  Nash,  and  Payne. 
Nash  and  Payne  were  sureties  of  Hinkle.  The  defense  was  a  set-off 
of  a  }u(^;ment  recovered  upon  contract  by  Hinkle  against  the  plaintiffs 
for  an  amount  equal  or  larger  than  the  amount  of  the  note,  and  it 
•was  held  the  defense  was  proper. 

As  was  said  in  the  case  of  American  Guild  v.  Damon,  186  N.  Y. 
365,  78  N.  -E.  1082,  "the  plaintiff  has  but  one  claim,  and  but  one 
cause  of  action,"  and  "payment  by  anybody  liable  thereon,  whether 
jointly  or  severally,  would  necessarily  satisfy  it."  The  defendants, 
therefore,  have  an  equitable  defense,  of  which  they  should  not  be  de- 
prived, especially  as  their  codefendant  is  asserting  it  for  its  own 
benefit,  and  it  necessarily  inures  as  well  to  their  own  benefit  A  de- 
fendant,  sued  at  law,  may  now,  under  our  practice,  set  up  both  legal 
and  equitable  defenses. 

In  the  case  of  Bathgate  v.  Hawkins,  59  N.  Y.  533,  the  court  held 
that  in  an  action  to  foreclose  a  mortgage  given  as  security  for  a  joint 
bcmd  executed  by  the  mortgagor  and  another  as  his  surety,  in  which 
action  both  obligors  were  made  defendants  and  judgment  was  prayed 
against  them  for  any  deficiency,  a  debt  due  the  mortgagor  from  the 
plaintiff  might  be'  set  up  by  way  of  counterclaim,  as  the  action  was 
one  in  which  a  several  judgment  might  be  rendered  under  the  Code. 
Discussing  the  right  of  set-off  the  court  said : 

"While  as  a  general  principle,  conrta  of  equity  will  follow  tbe  rules  of 
law  In  enforcing  set-offs,  tbey  exercise  an  original  Jurisdiction  over  the 
fiubject,  and  in  cases  of  peculiar  equity  and  under  special  circumstances 
will  enforce  a  set-off  in  cases  not  within  tbe  letter  of  the  statute.  2  Story's 
Eq.  Jnr.  I  1437;  Smll^  v.  Felton,  43  N.  T.  419;  Lindsay  Jackson,  2 
Paige,  5S1.  It  is  In  accordance  with  natural  equity  that  mutual  debts 
lAoiiid  be  held  to  apply,  one  against  tbe  other,  and  the  balance  only  should 
be  recovered.  In  this  case  the  plaintiffs  are  seeking  to  enforce  their  mort- 
gage against  the  land  of  the  defendant  Hasklns,  and  to  recover  Judgment 
■on  the  bond  for  auy  deficiency  against  the  defendants,  <me  of  whom  Is  a 
mere  surety  for  the  debt  It  Is  manifestly  Just  that  tbey  sbould  apply  what 
th^  owe  to  Hasklns  in  reduction  of  the  mortgage." 

And  the  court  continued,  and  held  that  it  had  the  legal  right  so  to  do. 

In  this  case  the  defendants  Roberts  and  Stanley  sustain  the  relation 
of  mere  sureties  on  the  note  of  the  apartment  company,  a  fact  al- 
leged to  have  been  known  to  the  plaintiff  when  the  note  was  given. 
As  sureties  they  had  a  peculiar  equitable  right  that  any  indebtedness 
■owing  tiieir  principal  should  be  set  off  as  against  their  obligation  on 
the  note,  perhaps  even  against  the  wishes  of  tiieir  principal.  Sureties 
are  favorites  of  the  courts,  and  the  courts  are  jealous  to  protect  their 
interests. 

In  the  case  at  bar  it  is  alleged  in  the  answer  demurred  to  that 
the  counterclaim  of  their  principal  grew  out  of  the  very  transaction 
inducing  the  ^ving  of  the  note  with  their  indorsements.  We  have, 
too,  the  additional  fact  that  the  Leavenworth  Apartment  Company, 
in  a  s^arate  answer,  sets  up  tiie  same  facts  by  cotmterclaim,  and 
joins  in  the  prayer  that  the  damages  alleged  to  have  been  sustiuned 
1^  it  for  a  breach  of  the  coitract  be  set  off  against  the  amount  of 
tiie  note.  This  appears  by  the  separate  answer  of  that  company 
banded  to  the  court  on  this  argmoent  by  plaintiff's  couiuel  for  its 
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information  and  consideration.  Therefore  under  the  peculiar  circum- 
stances of  this  case,  presenting  peculiar  features  calling  for  the  inter- 
position of  the  equitable  powers  of  the  court  for  the  protection  of 
the  defendants'  interests,  we  think  a  case  here  presented  where  we 
must  hold  the  answer  interposed  good. 

The  demurrer  is  therefore  overruled.  lyet  a  decision  be  drawn  ac- 
cordingly. 


(76  Misc.  Bep.  573.) 

FLYNN  T.  FEUDENTIAL  LIFS  INS.  GO.  et  aL 
(Snprone  Court,  Appellate  Term,  Second  Department.  May.  1912.) 
Insdbauce  (I  665*)— AcnoK  on  Policy— Right  of  AssiaincB— New  Tbial. 

An  admlniatrator  having  sued  to  recover  the  proceeds  of  a  policy  on 
decedent's  life,  O.  Intervened,  claiming  the  policy  under  an  assignment. 
D.'s  evidoice  in  proof  of  the  assignment  could  have  been  excluded  as  tn- 
eoQipetent,  and  there  was  corroborative  evidence  consistent  with  the 
theory  that  the  policy  was  deposited  with  him  as  security  for  an  Indebt- 
edness and  further  payment  of  premiums,  and  that  decedent  on  his  death- 
bed  believed  that  he  still  owned  the  policy.  Held  that,  Judgment  having 
been  rendered  In  favor  of  the  assignee,  plaintiff  was  entitled  to  a  new 
trial,  BO  that  he  might  recover  the  proceeds  of  the  policy ;  the  assignee 
being  left  to  the  presentation  of  the  claim  against  the  decedent's  estate 
for  the  money  due  him. 

[Ed.  Note.— For  other  cases,  -see  Insurance,  Cent  Dig.  H  iSSS,  1707- 
1728;  Dec.  Dig.  S  665.*3 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Herbert  A.  Flymi,  as  administrator  of  Edward  Flynn, 
deceased,  aeainst  the  Prudential  Life  Insurance  Company,  in  which 
Raymond  F.  Dyer  interpleaded.  From  a  judgment  in  favor  of  Dyer, 
plaintiff  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  KELLY,  JAYCOX,  and  CLARK,  JJ. 

O'Neill  &  O'Neill,  for  appellant. 
Samuel  Roachford,  for  respondent. 

PER  CURIAM.  The  evidence  of  an  assignment  of  the  policy  is 
very  meager.  As  far  as  defendant  Dyer  is  concerned,  it  was  brought 
out  by  cross-examination  entirely ;  whereas,  the  administrator  could 
have  excluded  it  all  fey  objecting  under  section  829  of  the  Code.  The 
corroborating  testimony  of  the  witness  Mapp  is  entirely  consistent 
with  the  theory  that  deceased  deposited  the  policy  with  Dyer  as  se- 
curity for  his  indebtedness  and  for  further  payment  of  premiums, 
while  the  evidence  of  the  witness  Mrs.  Ross  clearly  shows  that  on 
his  deathbed  the  -deceased  believed  he  still  owned  the  policy.  There- 
for, while  we  are  slow  to  interfere  with  a  judgment  on  the  ground 
that  it  is  contrary  to  the  evidence,  it  would  appear  that  justice  re- 
quires a  reversal  of  this  judgment,  to  the  end  that  the  administrator 
may  recover  the  amount  of  the  policy,  that  Dyer  may  present  what- 
ever claim  he  has  for  money  loaned  or  premiums  advanced,  and  that 
the  administrator  may  pay  the  undertaker's  bill. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
event 
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DAVIDGB  T.  WIGGINS  et  al. 
(Siqffeme  Oonrt,  Special  Term,  Orange  Oounty.   AnKoat  30,  1912.) 

1.  PBaPErruinis  (|  6*)— Tbubts — Suspension  of  Poweb  or  Auenatjon. 

The  statute  against  tmlawful  snspenslon  of  the  power  of  alienation 
and  ownership  of  property  Is  violated  by  a  will  giving  property  In  trust 
to  pay  half  the  income  to  each  of  testator's  two  daughters  till  she  Is  41 
years  old.  and  then  to  pay  her  half  the  prlndiwl,  and  In  case  either  or 
both  die  before  reaching  that  age  to  pay  the  Income  and  principal  to  her 
or  their  children  at  the  times  the  same  would  be  paid  to  them  if  living. 

[Ed.  Note.— I\>r  other  casee,  see  Perpetuities,  Coit  Dig.  H  4-17,  4»- 
63,  66 ;  Dec.  Dig.  |  6.*] 

2,  Wills  (S  81*) — Eftect  or  Pabtial  Ihvauditt. 

The  scheme  of  a  will  being  to  mabe  testator's  wife  and  his  two  daugh- 
ters equal  beneficiaries,  and  the  part  creating  a  trust,  chiefly  for  the 
daughters  belnf  Told,  the  part  malUDs  an  absolute  sUt  to  the  wife  will 
also  fail. 

{Ed.  Note.— For  other  casea,  see  Wills,  Geait,  Dig.  H  201,  202;  Dec.  Dig. 
|81.»] 

8.  WzLLB  (H  487*) — OonBisuonoR— BiTiDKircB. 

A.  paper  In  the  bandwrlttng  of  testator,  attached  to  his  will,  Is  not 
competent  on  the  anestlon  of  the  will  violating  the  statute  of  perpetnlttee. 

[Ed.  Note^For  other  cases,  see  WUla,  Cent  Dig.  H  102S,  1026-}OB2; 
Dee;  Dig.  |  487.*] 

Action  by  Alice  Wooster  Davidge  against  Mary  Edna  Wiggins  and 
others  for  construction  of  a  will.   Will  held  invalid. 

Bacon  &  Rorty,  of  Goshen,  for  plaintiff. 

Francis  Rooney,  of  New  York  City,  Russell  Wiggins,  of  Middle- 
town,  and  Ralph  Royal,  of  New  York  City,  for  defendants. 

TOMPKINS,  T.  This  is  an  action  by  the  widow  of  Edson  G. 
Davidge,  deceased,  for  a  construction  of  the  last  will  and  testament 
of  her  deceased  husband,  and  to  have  it  adjudged  that  ^e  provisions 
of  said  will  creating  certain  trusts  are  illegal  and  vmd,  and  that  the 
said  testator  died  intestate  as  to  all  his  property,  except  a  legacy  of 
$25,000  given  to  her  by  the  will,  which  plaintiff  claims  was  a  valid 
bequest. 

Edson  G.  Davidge  died  on  the  22d  day  of  December,  1908,  leaving 
a  last  will  and  testament,  dated  the  24th  day  of  April,  1893,  and  ad- 
mitted to  probate  on  the  5th  day  of  February,  1909.  The  essentia) 
provisions  of  the  said  last  will  and  testament  are  as  follows : 

"I  give  and  bequeath  to  my  wife,  Alice  Wooster  Davidge,  twenty-flve 
thousand  dollars  in  money  or  solvent  securities,  to  be  paid  and  delivered  to 
her  as  she  shall  need  the  same  within  five  years  after  my  decease,  with  In- 
terest from  the  date  of  my  decease,  which  sum  of  ($25,000)  twenty-flve  thou- 
sand dollars  and  interest  shall  be  the  absolute  property  of  my  said  wife  for 
her  sole  use  and  benefit  forever. 

"All  the  rest  and  residue  of  my  property  and  estate,  real,  p^sonal  and 
mixed,  of  whatsoever  kind  and  nature,  and'  wheresoever  situated,  I  give,  de- 
vise and  beqveatb  unto  my  brothers,  Jamea  Davidge,  Sherwood  B.  Davidge, 
Samuel  P.  Davidge  and  G«orge  Olftord  Davidge,  and  the  survivors  and  sur- 
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TlTor  of  them,  ezecntora  and  troBtees  berdnafter  appointed,  In  tnut, 
Derortbeless,  for  tbe  tuns  and  pnrposefl  berelnafter  wt  forth.   •  *  • 

**I  hereby  request,  authorize  and  direct  mj  executors  and  trustees  to  keep 
the  funds  and  moneys  of  my  estate,  not  needed  In  sach  buslnow  as  they  shall 
engage  in  or  conttuue  as  aforesaid,  invested  in  good  and  aolvent  Interest- 
bearing  securities,  and  to  collect  the  Inter^t,  rents  and  income  of  my  estate, 
not  herein  otherwise  disposed  of,  and  reinvest  tbe  principal  and  anch  part 
of  the  Income  as  is  not  otherwise  needed  in  carrying  out  the  pTOTlslons  of 
this  will,  as  often  as  shall  be  needful,  and  to  pay  over  the  rents.  Issues  and 
profits  and  tbe  principal  thereof  as  follows: 

"Oue-tblrd  part  of  the  use,  rents,  issues  and  profits  of  my  entire  estate, 
after  deducting  therefrom  the  Income  of  twenty-five  tbousaud  dollars  at  the 
average  rate  of  profits  on  my  ratate  bo  hdd  In  troat,  shall  be  collected  and 
paid  over  by  my  said  executors  and  trustees  to  my  said  wife  in  semi-annual 
Installments;  that  Is  to  say: 

"I  wish  the  $25,000  hereinbefore  bequeathed  absolutely  to  my  wife  to  t>e 
wholly  takra  from  the  third  part  of  my  entire  estate,  and  only  tbe  remainder 
of  such  third  of  my  entire  estate,  after  deducting  from  her  third  the  afore- 
said bequest  of  $25,000,  Is  to  be  held  In  trust  for  my  said  wife  and  the  use, 
rents,  issues  and  profits  paid  over  to  her  in  semi-annual  Installments  for 
and  during  the  period  of  her  natural  life. 

"I  further  direct  that  during  the  mlnori^  of  my  daughters,  Mary  Edna 
Davldge  and  Florence  Harriet  Davidge'  respectively,  my  executors  and  tms- 
tees  shall  clothe,  school,  educate  and  maintain  them  In  a  manner  In  ke^ilng 
with  my  estate  and  their  station  In  life,  and  upon  tbe  arrival  of  my  daugh- 
ter Mary  Edna  Davldge  to  the  full  age  of  twenty-one  years,  I  direct  that  one- 
half  of  the  accruing  net  rents,  Issues  and  profits  of  my  estate,  after  deduct- 
ing the  portion  thereof  hereinbefore  l>equeatbed  to  my  wife,  shall  be  paid 
over  to  her  semi-annually  during  the  term  of  twenty  years,  until  she  attains 
the  age  of  forty-one  years,  at  which  time  I  direct  that  the  said  one-half  part 
of  my  entire  estate  shall  be  paid  over,  delivered  and  transferred  to  her,  for 
her  sole  use,  to  her  and  her  heirs  forever. 

"And  upon  the  arrival  of  my  daughter,  Florence  Harriet  Davidge,  at  the 
age  of  twenty-one  years,  I  direct  that  the  other  one-half,  subject  to  the 
aforesaid  bequest  of  my  wife,  of  the  accruing  net  rents.  Issues  and  profits  of 
my  estete  to  he  paid  to  her  semi-annually  until  she  attains  the  age  of  forty- 
one  years,  at  which  time  the  remaining  one-half  part  of  my  said  estate  be 
paid  over,  delivered  and  transferred  to  her  for  ber  sole  use,  for  her  and  her 
heirs  forever. 

"And  In  dividing  my  estate  as  aforesaid  equally  between  my  said  daughters 
or  their  heirs  it  shall  be  found  impracticable  to  make  division  of  the  property 
BO  as  to  be  entirely  satisfactory  to  my  said  daughters,  then  my  said  execu- 
tors and  trustees  shall  at  the  time  my  said  daughter,  Mary  Edna  Davidge, 
attains  the  age  of  forty-one  years,  convert  my  entire  estate  Into  money  and 
securities  which  shall  be  capable  of  an  exact  equal  division,  one  half  of 
which  shall  be  delivered  to  my  said  daughter  Mary  Edna  Davldge,  and  one 
half  of  the  principal  retained  by  said  executors  and  trustees  until  my  said 
daughter,  Florence  Harriet  Davldge,  shall  have  attained  the  age  of  forty-one 
years,  when  the  same  shall  be  delivered  to  her  as  aforesaid. 

"In  the  event  of  tbe  death  of  either  of  my  said  daughters  before  reaching 
the  age  of  forty-one  years,  leaving  a  child  or  children,  then  the  semi-annual 
installments  of  the  income  from  the  oue-tialf  of  my  estete,  and  the  final  pay- 
ment and  delivery  of  the  entire  one-half  of  tbe  principal  of  my  said  estate 
shall  be  paid  over  to  such  child  or  cbildreo,  share  and  share  alike  In  the 
same  manner  and  at  the  same  time  the  same  is  made  payable  by  the  terms 
bereof  to  my  said  daughter;  that  is  to  say  at  the  same  actual  dates  such 
income  and  principal  are  made  payable  to  my  respective  daughters  by  the 
terms  hereof,  such  income  and  principal  iihall  be  paid  to  the  child  or  chil- 
dren of  my  said  daughters  or  either  of  them.  If  they  or  elthw  of  them  shall 
die  before  attelning  tbe  age  of  forty-one  years,  leaving  a  child  or  children. 

"If  eltlur  of  my  said  daughters  shall  die  before  attaining  the  age  of  forty- 
one  yean  leaving  no  child  or  children,  then  the  share  and  part  of  my  estate 
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hereinbefore  directed  to  be  paid  to  ber.  ahaU  be  paid  to  her  mimvliig  sister, 
bereln  named,  at  the  same  times  and  in  the  same  manner  the  one  half  of  the 
Income  and  jolnc^I  of  my  estate  to  Boch  snrrlTlng  sister  hereinbefore  made 
payable. 

**In  case  of  the  death  of  either  of  my  said  daughters  leaving  a  minor  child 
or  children,  to  whom  any  portion  of  my  estate  is  made  payable,  by  the  terms 
hereof,  I  expressly  charge  my  executors  and  trustees  to  see  that  proper  per- 
sons are  appointed  and  qnallHed  as  guardians  of  such  child  or  <^ldren  be- 
fore paying  any  portion  of  my  estate  over  for  the  benefit  of  such  child  or 
children. 

"The  forgoing  directions  to  pay  over  the  rents,  issues  and  profits  of  my 
estate  to  my  danghtera  or  the  snrrlTor  of  them  are  all  subject  to  the  be* 
quest  to  my  said  wife  and  her  portion  of  said  rmta,  lames  and  profits  here- 
Inb^ore  glv^  and  beqneatiied  to  her. 

"The  share  and  portion  of  my  estate  npon  which  the  nse,  rents,  Issues  and 
iwoflts  are  herein  directed  to  be  paid  over  to  my  wife  for  and  during  the 
term  of  her  natural  life,  shall  upon  her  death  become  a  part  of  the  estate 
80  held  by  my  trustees  for  my  said  two  daughters  and  to  be  treated  and 
distributed  between  them  in  same  manner  as  the  other  part  of  my  estete 
herein  devised  and  bequeathed  for  them. 

"Provided  that  If  my  said  wife  shall  survive  the  period  at  which  my  youn- 
gest daughter  will,  If  living,  become  of  the  age  of  forty-one  years,  then  upon 
the  death  of  my  said  wife,  the  portl<m  so  held  In  trnst  for  her  shall  ttien 
be  paid  over  to  my  said  daughters,  or  their  heirs  or  the  sorvlTor  of  them  in 
manner  aforesaid. 

"In  the  event  another  child  or  lAUdren  shall  be  bom  to  me  after  the  ex* 
ecutlon  of  this  will  by  me,  then  such  child  or  children  shall  share  In  my  es- 
tate equally  with  my  said  daughters,  and  the  trust  herein  and  hereby  creat- 
ed shall  be  for  the  equal  benefit  of  all  my  children  or  their  heirs  share  and 
share  alike.  And  the  same  shall  be  payable  at  the  same  times  and  in  the 
same  manner  as  above  provided  for  my  daughters,  viz. — to  enjoy  the  rents, 
issues  and  profits  after  arriving  at  the  age  of  twenty-one  years  and  each  to 
receive  his  or  her  portion  of  the  corpus  of  said  trust  on  reaching  the  age 
of  forty-one  years,  except  the  portion  so  held  for  my  said  wife  and  that  shall 
not  be  BO  paid  over  until  ber  death  and  not  until  my  youngest  child  reaches 
the  age  of  tocty-cae  years,  except  that  after  her  ^th  such  children  or  the 
belrs  of  sndi  of  my  children  as  have  reached  the  period  when  their  shares 
of  my  estate  are  made  payable,  may  receive  their  portions  thereof." 

Upon  the  death  of  the  testator,  there  was  found  attached  to  the  said 
lasVwill  and  testament  a  paper,  in  the  handwriting  of  the  testator  and 
si^ed  by  him,  which  was  offered  in  evidence  by  the  plaintiff,  and  re- 
ceived, reading  as  follows: 


"To  my  Executors:  I  want  my  property,  both  real  and  personal,  divided 
into  three  equal  parts,  and  my  wife,  Alice  W.  Davidge,  to  have  one  part,  my 
daughter  M.  Edna  to  have  one  part,  and  my  daughter  Florence  H.  to  have 
one  part 

"I  henlby  revoke  the  part  of  my  will  that  gives  to  my  wife  the  nse  only 
of  one-third  of  my  property. 

**Yon  may  close  up  the  personal  part  of  my  estate  and  make  the  division 
as  soon  as  you  think  best  and  the  real  estate  whenever  you  think  the  proper 
time  has  arrived.  I  wl^  you  would  be  governed  by  the  wishes  of  my  ^e 
and  daughters  in  regard  to  the  disposal  of  our  residoice. 


"Mamie  Collins,  Witness." 

The  plaintiff  was  married  to  the  testator  on  the  1st  day  of  Octo- 
ber, 1892,  and  was  his  second  wife,  and  lived  happily  with  him  and 
his  children  by  his  first  marriage  until  his  death.  The  plaintiff's  claim 
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is  that  the  trust  provisions  of  the  will  are  void,  because  they  illegally 
suspend  die  power  of  alienation  beyond  two  lives  in  being  when  the 
testator  died,  and  that  the  bequest  to  her  of  $25,000  is  valid.  One 
of  the  children  of  the  testator  contends  that  the  entire  will  is  invalid, 
and  that  the  decedent  died  intestate  as  to  his  entire  property.  On 
behalf  of  the  infant  grandchild  of  the  decedent,  it  is  claimed  that  the 
trust  provisions  do  not  unlawfully  suspend  the  power  of  alienation, 
while  the  trustees  take  a  neutral  position. 

[1]  I  have  reached  the  conclusitm  that  the  entire  will  is  invalid. 
Gathering  the  testator's  intention  from  the  entire  instrument,  it  seems 
clear  to  me  that  he  intended  that  tiie  trust  should  last,  not  until  each 
of  the  daughters  should  attain  the  age  of  41  years,  or  until  the  death 
of  each,  only,  if  one  or  both  of  them  should  die  before  attaining  that 
age,  but,  if  one  or  both  of  them  died  before  attaining  that  age  leaving 
children,  until  the  very  day  when  she  or  they,  respectively,  would 
have  attained  that  age,  if  she  or  they  had  lived  so  long.  It  is  to  be 
noted  that  the  testator  distinctly  says  that: 

"At  tbe  same  actual  dates  such  Income  and  principal  are  made  payable  to 
my  respective  daughters  by  tbe  terms  liereof,  ancb  Income  and  principal  aball 
be  paid  to  the  child  or  children  of  mj  said  daughters  or  either  of  them,  if 
th^  [my  said  daugtaters]  or  eithw  of  them  shall  die  b^re  attaining  tbe 

age  of  fort7-one  years,  leaving  a  child  or  childrra." 

The  testator's  daughter  Mary  Edna  Davidge  was  born  on  January 
5,  1879,  and  his  daughter  Florence  Harriet  Davic^e  on  May  24,  1884. 
It  is  clear  that  by  this  direction  the  testator  intended  that,  if  his  daugh- 
ter Mary  Edna  Davidge  died  before  reaching  the  age  of  41  years, 
leaving  children,  those  children  should  not  receive  one-half,  or  on  a 
contingency  the  whole,  of  the  principal  of  the  estate,  until  the  very 
day  of  January  4,  1920,  and  that  in  a  similar  case  the  children  of  his 
daughter  Florence  Harriet  Davidge  not  until  the  very  day  of  May  23, 
1925,  and  that  the  interest  up6n  their  portions  of  the  principal  should 
be  paid  to  them  semiannually  until  those  dates.  This  can  he  the  only 
meaning  of  the  words  "same  actual  dates." 

It  will  also  be  observed  that  the  testator  had  previously  used  the 
words  "term  of  twenty  years"  in  speaking  of  the  duration  of  the  trust 
period,  extending  from  the  majority  of  his  daughter  Mary  Edna 
Davidge  to  the  time  when  she  should  receive  her  share  of  the  prin- 
cipal. It  is  therefore  evident  that  the  testator  intended  an  absolute 
trust  period  until  January  4,  1920,  as  to  one  half  of  the  principal,  and 
until  May  23,  1925,  as  to  the  other  half.  Further,  the  trust  period 
stated  in  the  will  is  not  even  measured  only  by  the  lives  of  his  two 
daughters,  for  his  will  states: 

"The  ahare  and  portion  of  my  estate  npon  which  the  use,  rents,  iasnes  and 
profits  are  herein  directed  to  be  paid  over  to  my  wife  for  and  during  the 
term  of  her  natural  life,  shall  upon  her  death  become  a.  part  of  the  estate 
80  held  by  my  trustees  for  my  said  two  daughters  and  to  be  treated  and  dis- 
tributed between  them  in  same  manner  as  the  oUia  part  of  my  estate  herein 
devised  and  bequeathed  tot  them. 

"Provided  that  if  my  said  wife  shall  survive  the  period  at  which  my  yona- 
gest  daughter  wUl,  if  living,  become  of  the  age  of  forty-one  years,  then  upon 
the  denth  of  my  said  wife  tbe  portion  so  held  In  trust  tot  her  shall  tlien  be 
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paia  orer  to  my  said  davgfiten,  or  their  heirs  or  the  Bnrvivor  of  fbem  In 
nuumer  aforesaid. 

"In  the  event  another  child  or  children  shall  be  bom  to  me  after  the  ei- 
ecntlon  of  this  will  by  me,  then  such  child  or  children  shall  share  In  my  es- 
tate equally  with  my  said  danghters,  and  the  trust  herein  and  hereby  created 
shall  be  for  the  eqtial  benefit  of  all  my  children  or  their  heirs  shore  and  share 
alike.  And  the  same  shall  be  payable  at  the  same  time  and  In  the  same  man- 
ner as  above  provided  for  my  daughters,  viz. — to  enjoy  the  rents,  Issttes  and 
profits  after  arriving  at  the  age  of  twenty-one  years  and  each  to  receive  hla 
or  Iter  portion  of  the  corpus  of  said  tmet  estate  on  reaching  the  age  of  forty- 
oae  years,  ezc^t  the  portion  bo  held  for  my  said  wife  and  that  shall  not  be 
so  paid  over  ontU  her  drath  and  not  nntll  my  youngest  child  reaches  the  age 
of  forty-one  years  except  that  after  ber  death  such  children  or  their  heirs 
of  snch  of  my  children  as  have  reached  the  period  when  their  shares  of  my 
estate  are  made  payable,  may  receive  tbeir  portions  thereof." 

The  provisions  of  the  will  relative  to  the  establishment  of  the  trust 
are  therefore  clearly  violative  of  the  statute  against  the  unlawful  sus- 
pension of  the  power  of  alienation  and  ownership  of  property.  There 
is  but  one  trust,  and  that  is  void  under  the  statute  and  the  well-settled 
law  of  this  state,  and  that  applies  to  the  personal  property  as  well  as 
to  the  real  estate.  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  § 
42;  Personal  Property  Law  (Consol.  Laws  1909,  c  41)  §  11 ;  Haynes 
V.  Shennan,  117  N.  Y.  433,  22  N.  E.  938;  Hagemeyer  v.  Saulpaugh, 
97  App.  Div.  535,  90  N.  Y.  Supp.  228;  Boynton  v.  Hoyt,  1  Denio,  58. 

[2]  It  must  be  held,  from  all  the  provisions  of  the  will,  that  this 
bequest  and  the  income  payable  to  the  widow  were  intended  to  be  in 
lieu  of  dower.  To  now  give  the  testator's  widow  the  legacy  of  ^5,- 
000,  and  also  her  portion  of  tiie  principal  of  his  estate,  as  to  which  he 
died  intestate,  the  trust  provisicm  being  invalid,  would  violate  the  en- 
tire scheme  of  his  will.  While  an  invalid  and  ineffective  provision  of 
a  will  may  be  ignored,  and  effect  be  given  to  other  provisions  that  are 
in  themselves  valid,  yet  that  cannot  be  done  where  the  clear  intention 
of  the  testator  would  be  thereby  defeated  and  the  entire  scheme  of 
his  will  thwarted.  As  the  will  in  question  is  one  entire  scheme,  the 
provision  as  to  the  legacy  cannot  be  retained  without  defeating  the 
expressed  and  elear  intent  of  the  testator. 

[3]  The  paper  found  attached  to  the  will,  and  in  the  handwriting 
of  the  testator,  which  was  offered  in  evidence  by  the  plaintiff,  was 
improperly  admitted  in  evidence.  It  is  not  competent  evidence  for 
any  purpose,  and  I  have  entirely  disregarded  its  contents  in  making 
this  decision. 

My  conclusions  are  that  the  $25,000  legacy  to  the  plaintiff,  as  well 
as  the  trust  provisions,  are  invalid,  and  that  the  entire  estate  must  be 
distributed  under  the  Intestacy  Law,  and  that  an  interlocutory  judg- 
ment to  tliat  effect  should  be  entered,  which  judgment  should  direct 
the  executors  to  file  their  account,  after  which  final  judgment  may  be 
made  by  this  court  settling  the  account  and  directii^  the  distribution 
of  the  estate. 

Costs  to  all  parties  payable  out  of  the  estate.  Requests  to  find  may 
be  submitted  within  10  days. 
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COSTELLO  v.  COSTELLO  et  aU 


(Sapreme  Court,  Appellate  Dtvlston,  Fonrtli  Department   July  0,  1912.) 

Tbubts  (I  331*) — ^AcconimHO — Conclusiveness  of  SnBSOOATK's  Dec  bee. 

Testator  beqneatbed  one-balf  of  the  resldne  of  his  estate  to  tmstecs,  to 
pay  the  Income  to  his  son  J.,  for  life,  and  at  his  death  to  dirlde  the 
corpus  among  J.'s  children.  Nearly  all  testator's  property  consisted  ot 
bis  Interest  In  varlons  tanneries.  In  1891  a  petition  was  filed  for  an 
accounting,  J.'s  children  being  represented  by  a  guardian,  In  which  a 
decree  was  made  settUng  tbe  account  and  fixing  the  amount  of  the  resid- 
uary estate.  The  next  year  a  combination  of  all  the  tanning  Interests 
was  projected,  to  avoid  competing  with  a  powerful  trust,  and  tbe  trus- 
tees, being  unable  to  accept  paymoit  In  the  stock  of  Uie  consolidated  cor- 
poration, sold  the  trust  interest  to  J.  for  an  amount  which  was  very 
nearly  the  value  of  the  trust  estate  as  fixed  by  tbe  surrogate's  decree. 
J.  transferred  such  Interest  to  the  consolidation,  receiving  preferred 
stock  for  tbe  value  thereof,  and  an  equal  amount  of  common  stock  repre- 
senting good  will.  Four  years  after  the  sale  an  accounting  was  had 
before  the  surrogate,  and  a  decree  entered  settling  the  accounts,  and 
the  trustees  turned  over  tbe  balance  found  due  to  a  substituted  trustee 
and  were  dlacliar^.  Held  that,  In  tbe  absence  of  proof  of  fraud,  the 
Burrogate'B  ^cree  constituted  a  Inr  to  a  snbseQumt  suit  to  compel  a 
farther  accounting  by  such  truatea  on  proof  that  the  Bto(^  received 
by  J.  BUbsequently  became  fiir  more  valuable  than  tbe  value  of  the  trust 
estate  aa  fixed  by  tbe  surrogate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  |  494 ;  Dec.  D^ 
I  S31.*l 

Spring,  J.,  dissenting. 
Appeal  from  Equity  Term,  Erie  County. 

Action  by  Clarence  E.  Costello  against  Alfred  Costello  and  others. 
Judgment  of  dismissal,  from  which  plaintiff  and  certain  defendants 
appeal.  Affirmed  on  the  opinion  of  Qinton,  Referee,  which  is  as  fol- 
lows: 

Patrl*  H.  CJostello  died  December  17,  1890,  leaving  a  last  will  and  testa- 
mmt  In  and  by  which,  among  other  things,  he  gave  one-balf  of  hts  residuary 
estate  to  Alfred  Costello  and  Patrick  C  Costello,  in  trust  to  pay  tbe  rents 
and  profits  to  his  son  John  H.  Costello  during  bis  life,  and  at  his  death  to 
divide  the  funds  amongst  such  children  of  John  H.  Costello  who  might  sux^ 
Vive  bim.  He  appointed  Alfred  Costello,  Patrick  O.  Costello,  and  John  H. 
Costello  executors.  Almost  tbe  mtlre  property  of  the  testator  conslated  of 
hts  interest  In  various  partnerships  In  which  he  and  the  persona  named  as 
executors  were  interested.  One  of  the  partnerships,  Alfred  Costello  &  Co., 
was  engaged  In  tanning  hides,  which  were  bought  and  when  tanned  sold 
by  the  principal  one  of  the  other  partnerships,  P.  C.  Costello  &  Co.  By  the 
terms  of  the  will  the  executors  were  permitted,  without  liability  on  their 
part,  to  allow  the  testator's  Interest  to  remain  In  tbe  partnerships,  and  this 
they  did.  Tbe  will  was  admitted  to  probate  In  Oneida  county,  and  Alfred 
Costello  and  Patrick  O.  Costello  qualified  and  entered  upon  tbe  discbarge  of 
their  duties  as  executors.  In  September,  1891,  on  the  petition  of  tbe  last- 
named  executors,  an  accounting  was  bad  before  the  surrogate  of  that  coun- 
ty ;  the  proceedings  being  in  all  respects  r^lar  and  all  parties  being  duly 
dted,  the  inf&uts,  children  of  John  H.  Costello,  being  represented  by  a  goard- 
ian  who  made  certain  objections  to  the  account  as  filed  by  the  executors.  FuU 
pro'ofs  were  given  before  the  surrogate,  and  In  July,  1892,  a  decree  was  made 
by  him  settltog  the  account  and  fixing  the  amount  of  the  residuary  estate. 

In  1883  a  combination  of  all  the  tanning  Interests  witliln  a  rery  large  dls- 
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trlct  of  the  United  States,  Isclndlng  tbat  In  which  the  tanning  plant  and 
timber  landa  of  Alfred  Goatello  &  Co.  were  altueted*  was  projected.  At  tills 
time  the  leather  buslnefls  was  not  In  a  prosperons  condition,  and*  l^^d  the 
combination  been  formed  without  the  snrvlTing  partners  In  said  Orms  becom- 
ing a  party  thereto,  their  bnslness  would  have  stood  practically  alone,  and 
would  bare  bad  to  compete  at  a  great  disadvantage  with  a  powerful  tmsL 
^Hiey  therefore,  in  good  faith  and  with  a  view  to  the  Interests  of  all  con- 
cerned, concluded  that  the  safety  of  the  business  required  them  to  join  said 
combination  and  to  sell  the  property  of  the  firms  to  it,  the  combination  to 
be  represented  by  a  corporatton.  The  truBtees  under  the  will  contended  by 
counsel  that  they  could  not  properly  sell  the  trust  interest,  because,  in  sub- 
stance, to  do  so  wonld  be  to  make  an  Investment  In  the  stock  of  the  corpora- 
tion, and  such  investment  was  not  warranted  In  law.  Accordingly  they  sold 
the  trust  Interest  (which  still  consisted  of  interests  In  the  said  partnerships) 
conditionally  to  John  H.  Costello;  the  condition  being  that  the  transfers 
should  take  effect  only  In  case  the  corporation  were  formed  and  the  partner- 
ahlfffi'  assets  sold  to  it  The  amount  for  which  the  property  was  sold  to  John 
H.  Costello  was  J174,708.2e,  being  very  nearly  the  value  of  the  trust  estate 
as  fixed  by  the  decree  of  the  surrogate.  The  trustees  took  John  H.  Gostello's 
note  for  tills  amount,  payable  on  demand,  retaining  as  security  all  the  stock 
of  the  proposed  corporation,  the  United  States  Leather  Company.  It  Is  not 
seriously  contended  that  this  sale  was  fraudulent,  nor  that  It  was  not  made 
In  good  faith.  Under  the  arrangements  with  the  United  States  Leather  Com- 
pany the  assets  of  the  partnerships  were  valued  at  certain  fixed  rates,  for 
whldi  preferred  stock  was  to  be  Issued,  and  it  was  agreed  that  an  amount 
of  common  stock  equal  to  tiie  prefeired  stock  that  might  be  Issued  should 
be  paid  for  the  good  will  of  the  partnerships.  It  is  quite  apparent  upon  the 
evidence  that  the  rates  of  the  valuation  of  the  property  conveyed  were  ar- 
bitrary, and  that  there  was  little  or  no  consideration  for  the  issuing  of  the 
common  stock.  There  is  evidence  in  the  case  that  the  preferred  and  com- 
mon stock  at  various  times  during  the  year  succeeding  the  sale  were  upon 
the  market  and  had  fluctuating  market  values,  which  for  preferred  stock  in 
that  year  reached  par.  The  sale  to  the  United  States  Leather  Company  was 
completed  In  the  spring  of  1893. 

In  September,  1887,  an  accounting  of  the  executors  and  trustees  was  had 
before  the  surrogate  of  Oneida  county ;  the  proceedings  being  In  all  respects 
regular  and  all  parties  interested  being  represented,  the  Infants  appearing  by 
th^r  special  guardian.  The  result  of  this  accounting  was  a  decree  settling 
accounts  and  fixing  the  amount  of  the  trust  estate  at  $173,980.97;  the  de- 
cree ordering  (as  requested  by  the  trustees)  that  upon  the  trustees  paying 
over  that  amount,  and  delivering  all  books,  papers,  and  other  property  of  the 
trust  into  the  bands  of  Charles  S.  Symonds,  who  was  appointed  as  their  suc- 
cessor, their  resignations  be  accepted,  and  they  be  discharged  from  all  lia- 
bility. It  appears  that  upon  this  accounting  evidence  was  given  respecting 
tbe  sale  to  the  United  States  Leather  Company  and  the  transfer  of  the  trust 
interest  to  John  H.  Costello,  and  that  the  surnigate  found  the  facts  in  rela- 
tion thereto,  finding,  among  other  things,  that  tiie  assets  and  property  of  the 
three  firms  had  been  put  herein  at  their  full  value,  and  the  testator's  interest 
appraised  at  ita  full  value,  and,  further,  that  the  amount  for  which  the 
trust  interest  was  sold  to  John  H.  Costello,  (174,708,266,  vras  the  full  value 
thereof. 

Upon  both  of  the  acconutings  mentioned  the  value  of  tbe  entire  estate, 
Including  that  of  the  trust  estate,  was  ascertained  from  the  accounts  and  the 
books  of  the  partnerships,  which  accounts  have  been  kept  in  all  respects 
upon  tbe  system  and  In  the  manner  assented  to  by  tbe  testator  during  his 
life — that  is,  In  tbe  manner  In  which  they  were  accustomed  to  be  kept  before 
Uie  testator's  death ;  and  there  was  evidence  before  the  surrogate  that  such> 
Talnatloufl  represented  the  fair  value  of  the  entire  and  of  the  trust  estate, 
and  there  Is  evidence  In  tbe  case  before  me  that  this  method  of  ascertaining 
sudi  values  gave  the  fair  value  of  the  testator's  Interest  in  said  partnerships. 

In  18d3,  after  the  sale  to  John  H.  Costello,  the  surviving  partners  sold  cer- 
tain personal  pT<^>ert7,  which  was  not  included  in  tbe  sale  to  the  United 
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Btatoi  Leather  Gnupany,  for  912,000*  and  In  1897  tbey  aoM  mIneriU  rights 
In  tiie  lands  of  Alfred  Goatello  &  Oo.  for  «17.084.70.  The  Interest  which  tto 
trust  estate  would  have  had  In  these  auma,  but  for  the  sale  to  John  H.  Cos- 
t^.  was  not  Included  In  the  Inventory  of  the  executors,  nor  In  any  of  the 

accoimtlugB  specifically ;  but  Id  the  accounting  of  1891  all  the  personal  prop- 
erty was  Included  at  fair  values,  and  the  lands  of  Alfred  Costello  &  Co.  were 
included  at  a  value  of  about  $7  per  acre  greater  than  their  actual  value,  so 
that  the  failure  to  Include  the  interest  which  the  trust  estate  would  bave 
bad  In  these  sums  In  the  accountings  did  not  Id  fact  affect  the  true  value  of 
tbe  trust  estate  as  accounted  for  and  determined  by  the  surrogate,  nor  the 
true  value  thereof,  as  fixed  for  the  purpose  of  sale  to  John  H.  Costello. 

No  appeal  was  ever  taken  from  either  of  said  decrees,  and  the  time  to  ap- 
peal expired  before  the  commmcement  of  this  action.  The  trustees  paid  tbe 
fl73,980.97  to  the  said  substituted  trustee,  Oiarles  S.  Symonda.  partly  In 
money  and  partly  1^  assignment  and  deliveries  of  securities  belonging  to  the 
trust,  and  in  all  respects  complied  with  the  last-mentioned  decree  of  the  sur- 
rogate. After  such  payment,  and  on  proof  thereof,  the  said  trustees  were 
finally  dlscba^ed  by  the  surrogate.  The  total  amount  of  stock  of  tbe  Leath- 
er Company  turned  over  to  tbe  surviving  partners  In  payment  for  the  prop- 
erty of  the  partnerships  was  $3,150,400,  at  par,  of  preferred  stock,  and  a 
like  amount  of  common  stuck  ostensibly  for  tbe  good  will ;  and  of  tbls  stock 
at  par,  or  tbe  proceeds  thereof,  an  amount  largely  In  excess  of  $174,708.26 
would  have  become  a  part  of  the  corpus  of  the  trust  fund,  if  the  trust  Inter- 
est had  been  sold  to  John  H.  Costello.  It  la  claimed  hy  the  plaintiff  and  by 
the  other  b^iefldarles,  sons  of  John  H.  Costello,  that  a  very  much  larger 
amount  would  haTe  thus  been  realized  for  the  trust  estate,  and  that  there- 
for^ equitably,  the  former  executors  and  trustees  should  be  held  to  aocotrat 
for  the  difference  between  what  tbe  substituted  trustee  has  received  and  that 
amount  It  cannot  be  ascertained  from  the  proofs  what  the  amount  that 
would  have  been  realized  for  tbe  trust  by  sale  of  the  stock  of  the  Leather 
Company  would  bave  amotmted  to.  Tbe  gist  of  the  olaim  of  tbe  plaintiff 
and  of  said  defendante  Is  that  the  sale  to  John  H.  Costello,  neither  in  law 
nor  in  equity,  could  relieve  them  from  liability  to  account  for  a  loss  thus 
Incurred ;  and  while  not  claiming  intentional  fraud  on  the  part  of  the  execu- 
tors and  trustees,  It  Is  argued  that  the  same  was  constructively  fraudulent 
On  tbe  part  of  the  defendant  trustees  and  executors  and  John  H,  Costco 
it  la  claimed  that  the  decrees  of  the  surrogate  are  final,  and  that  they  cannot 
be  disturbed  through  this  action  in  eqult?,  and,  further,  that  there  is  still  a 
remedy  in  the  Surrogate's  Court  of  Oneida  county  by  petition  to  open  the 
accounts  and  the  decrees  of  the  surrogate,  and  that,  therefore,  equity  will 
not  assume  Jurisdiction,  also  that  the  statute  of  limitations  Is  a  bar. 

Assuming  that  tbe  plaintiff  bad  made  up  a  cause  of  action  entitling  him 
to  relief  on  tbe  ground  of  conBtrucUve  fraud,  X  am  of  the  opinion  that  the 
statute  of  limitations  is  no  bar  to  the  maintenance  of  this  action  by  tbe 
plaintiff,  and  no  bar  to  the  granting  of  relief  to  the  defendant  Thomas  Cos- 
tello. The  plaintiff  and  that  defendant  were  minors  when  tbls  action  was 
commenced,  and  under  section  396  of  the  Code  the  statutory  limitation  of 
the  time  fbr  commencing  the  action  would  be  extended  for  a  period  not  ex- 
ceedlng  one  year  after  they  arrived  at  majority.  But  it  is  dtfferoit  In  the 
case  of  John  H.  Costello,  Jr..  who  was  more  than  22  years  of  age  at  the  time 
of  the  commencement  of  tbe  action,  and  more  than  10  years  had  elapsed  be- 
fore that  time,  from  the  performance  of  the  acts  upon  which  the  cause  of 
action  could  be  predicated ;  those  acts  having  been  performed  in  1893  and 
prior  thereto,  the  action  having  been  begim  in  1909. 

It  is  quite  clear  that  the  decrees  of  tbe  surrogate  are  a  bar  to  this  action. 
In  the  accounting  of  1901.  tbe  surrogate  of  Oneida  county  necessarily  deter- 
mined the  actual  value  of  the  trust  estate  at  that  time,  subject  to  modifica- 
tions which  K^ht  change  the  amount  as  tbe  business  of  the  partnerships 
proceeded ;  and  upon  the  accounting  In  1897  the  surrogate  again  necessarily 
determined,  not  only  the  value  of  the  trust  estate,  but  the  propriety  and  va- 
lidity of  the  sale  to  John  H.  Costello.  Upon  both  these  accountings  tbe  plain- 
Hit,  John  H.  Oo^ello,  Jr.,  and  Thomas  Costello  were  duly  rq^reaented  tv 
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gnonllaDa  ad  litem,  and  It  Is  quite  clear  tbat  th^  are  bound  by  tbe  decrees 
as  fnlly  as  tbongb  tbey  bad  been  of  full  age  and  had  ai>peared  upon  tbe  ac- 
counting. In  the  absence  of  any  evidence  dearly  showing  that  some  fraud 
upon  the  court  was  committed  upon  the  accountings,  or  one  of  them,  which 
would  have  changed  tbe  decision  of  the  surrogate  In  1P97,  a  court  of  equity 
will  not  disturb  tbe  decrcea   There  Is  an  entire  absence  of  such  evid^ce. 

Tbe  main  facts  were  before  tbe  surrogate,  and  the  account,  proceedings, 
and  decree  of  1897  do  not  show  a  concealment  of  any  material  facts  dls^closed 
on  tbe  trial  of  this  action  that  can  be  said  to  be  of  such  a  nature  as  to 
amount  to  a  fraud  upon  tbe  court,  or  as  to  have  induced  the  turrogate  to 
bold  tbat  the  sale  to  John  H.  Costello  was  either  fraudulent  in  fact  or  tbat 
It  resQlted  In  tbe  creation  of  a  trust  by  construction.  The  surrogate  had 
before  him  tbe  f&ct  that  the  property  of  tbe  partnerships  bad  been  sold  for 
stock  of  the  United  States  Leather  Company,  and  tbat  to  carry  out  tbat  sale 
the  trust  interest  bad  been  sold  to  John  H.  Costello  for  the  reason  that  the 
trustees  could  not  lawfully  take  the  stock.  The  general  nature  of  the  trans- 
action, both  as  to  the  sale  to  John  and  the  sale  to  the  Leather  Company, 
was  presented,  and  tbe  same  arguments  as  to  tbe  propriety  of  the  sale  to 
John  wbicb  are  made  to-day  naturally  would  arise  upon  tbe  evidence  before 
bim,  except  the  subsequfflit  acquiring  of  a  fixed  value  of  the  stock  of  the 
Leather  Company,  something  that  then  lay  In  the  future,  and  something  that 
was,  at  that  time,  wholly  nncertaln.  It  cannot  be  said  tbat,  had  the  surro- 
gate been  Informed  of  tbe  amount  ot  stock  taken  wblct  would  reivesent  the 
tniBt  interest,  be  either  wonld  or  sboold  have  come  to  a  conclnslon  different 
from  tbat  set  forth  in  tbe  decree:  A  court  of  equity  will  not  Interfere  wlQ* 
the  decree  of  a  competent  court,  upon  the  ground  of  fraud,  unless  tbe  evi- 
dence Is  very  clear  that  by  frandulent  devices  tbe  court  rendering  the  judg- 
ment was  misled  and  brought  to  a  conclusion  that  It  otherwise  would  not 
have  arrived  at.  The  facts  proven  before  me  do  not  show  any  such  state 
of  affairs. 

But  there  is  another  objection  to  a  recovery  In  this  action  that  seems  to 
me  to  be  insuperable.  It  Is  well-settled  law  that  tbe  intervention  of  a  court 
of  equity  to  enforce  equitable  rights  In  contraventloD  of  a  legal  determination 
of  tbe  rls^ts  of  the  parties  by  a  court  of  c(Hnpetent  Jurisdiction  cannot  be 
had,  wbere  tbe  court  tbat  has  given  the  judgm«it  has  full  power  to  open  its 
ju^rmoat  and  properly  adjust  the  rights  of  tbe  parties.  This  power  the  Sur- 
rogate's Court  of  Oneida  county  nndonbtedly  has.  Subdivision  6  of  section 
2481,  Code  of  Civil  Procedure,  gives  the  surrogate  tbe  power  "to  open,  va- 
cate, modify,  or  set  aside,  or  to  enter,  as  of  a  former  time,  a  decree  or  order 
of  bis  court,  or  to  grant  a  new  trial  or  a  new  bearing  for  fraud,  *  *  *  or 
other  sufficient  cause."  Tbe  decisions  in  this  state  are  to  tbe  effect  that  this 
power  is  as  full  and  ample  as  tbat  of  the  Supreme  Court,  and  that  it  Is  not 
subject  to  any  limitation  such  as  tbat  placed  upon  tbe  exercise  of  similar 
powers  by  tbe  court  last  named,  or  by  the  statute  of  limitations.  If  tbe  ap- 
pUcattou  were  made  to  the  surrogate,  he  would  have  full  power  to  take  the 
same  evidence  that  has  been  given  in  this  case,  and  to  de<dde  thereon  wlietb- 
er  proper  cause  for  vacating  tbe  decree  of  18d7  had  been  made  out  It  la 
quite  plain,  under  all  the  authorities,  that  a  court  of  equity  will  not  ezerdse 
its  extraordinary  powers  in  such  a  case. 

I  am  also  of  tbe  opinion  that  a  case  of  constructive  ftaud  has  not  been 
made  ont  The  contention  of  the  plaintiff  presents  two  aspects:  In  one,  the 
taking  of  the  title  by  John  H.  Costello  is  claimed  to  be  constructively  fraud- 
ulent, and  in  the  other  aspect  tbe  act  of  the  trustees  in  selling  to  John  Is 
claimed  to  be  a  constructive  fraud.  Tbe  sale  to  John  was  made  In  1893  un- 
der circumstances  which,  in  my  opinion,  fully  justl:^  It,  because  any  prudent 
man  wonld  then  have  said  that  a  sale  to  the  United  States  Leather  Company 
was,  under  all  the  drcumstances,  wise,  and  that,  further,  he  would  have 
said  tbat  such  1^1  proceedings  as  might  be  necessary  to  consummate  such  a 
sale  were  wise,  provided  the  facts  then  known  to  all  the  parties  did  not  indi- 
cate Uiat  a  wrong  wonld  be  committed  to  any  one  interested  in  tbe  propertT- 
This  was  exactly  tbe  state  of  affairs  when  the  transfer  to  John  was  made. 
The  leather  business  was  in  bad  conditloii  generally.  The  valuable  ptoi^erty 
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of  Alfred  Costello  A  Co.  In  «,  few  yean  wovld  ceaae  to  be  worth  much  of 
anythli^  by  reason  of  the  using  np  of  the  bark  necessary  for  t^mning.  The 
competition  of  the  trdst,  which  was  to  acquire  the  property  of  pretty  nearly 
all  the  tanneries  In  the  district  In  which  the  Alfred  Costello  plant  was  situ- 
ated, would  leave  Alfred  Costello  &  Uo.  and  P.  C.  Costello  &  Co.  to  fight, 
almost  single-handed,  an  Immense  aggregation  of  capital.  Bverytblng  tended 
to  show  that  a  sale  upon  proper  terms  was  imperative.  The  price  offered 
for  the  property  was  to  be  paid  in  stock,  and  the  future  value  of  this  Bto<3s. 
was  an  unknown  quantity ;  but  the  prices  were  put  so  high  that  it  was  Ju»> 
tlflable  to  preaome  that  the  actual  value  of  the  property  would  eventually  be 
obtained.  It  was  necessary  to  give  good  title  to  all  the  property,  and  the 
execntora  and  the  trustees  could  not  legally  take  the  trust  stodc  Indeed,  it 
was  entirely  uncertain  whether  the  stock  Would  In  law  be  paid  up,  and 
wbethar,  If  taken  by  the  ezecntors  .or  truatees,  th^  would  not  be  assuming 
a  liabiUl7  for  debts  of  the  corporation  to  the  extent  of  the  amount  of  stock 
taken. 

These  facts  would  naturally  have  led  a  fair-minded  man  to  consummate 
the  sale  to  the  Leather  Company,  and,  for  that  purpose,  to  ascertain  the 
fair  value  of  the  trust  Interest,  and  dispose  of  it  for  that  value  to  some  per- 
son who  could  convey  to  the  Leather  Company  and  assume  all  the  risks  and 
liability  of  taking  stock  thcnreln.  This  was  don^  unless  It  can  be  said  that 
the  executors  and  trustees  were  chargeable  with  knowledge  that  In  the  near 
future  the  amount  of  stock  which  would  represent  the  value  of  the  trust 
Interest  (according  to  the  valuations  made  on  the  sale  to  the  Leather  Oom- 
pany)  would  be  In  cash,  much  greater  than  the  actual  value  of  that  Interest, 
and  this  the  evid«ice  does  not  show.  John  H.  Costello  bought  taking  the 
risk  of  the  purchase  and  binding  blmself  to  pay  the  full  amount  of  fl74,- 
708.26,  and  his  purchase  made  him,  as  matter  of  law,  the  owner  of  that  In- 
terest, personally  he  was  under  no  equitable  or  legal  obligation  to  the  re- 
maindermen, he  was  not  a  life  tenant  nor  a  trustee,  and  in  the  absence  of 
actual  fraud  on  bis  part  he  could  not  be  made  constructively  a  trustee.  I 
may  add  that  the  evidence  does  not  show  that  by  the  purchase  he  realized 
any  considerable  amount  from  the  stock  of  the  Leather  Company  over  and 
above  the  amount  the  trust  estate  would  have  received  from  that  stock.  If 
he  had  taken  It  In  trust  for  himself  and  the  remaindermen. 

As  to  the  executors  and  trustees  there  la  no  serious  claim  of  actual  fraud- 
ulent intent,  and  therefore  no  ground  for  charging  them  as  trustees  construc- 
tively. They  have  not  been  guilty  of  actual  fraud.  They  were  not  the  recip- 
ients of  any  benefit  from  the  sale  to  John  H.  Costello,  and  they  have  sub- 
mitted the  entire  transaction  to  the  Surrogate  Court  to  an  extent  which,  if 
they  did  not  go  Into  all  the  details,  certainly  called  the  attention  of  the  court 
and  the  guardian  of  the  Infants  to  the  main  facts,  and  enable  them  to  ac- 
quire full  knowledge  of  all  details  that  might  have  a  bearli^  upon  the  pro- 
prle^  of  the  sale  to  John  and  to  the  Leather  Company. 

I  conclude,  therefore,  that  a  cause  of  action  has  not  been  made  out  upon 
the  merits,  and,  further,  that,  had  the  proofs  before  the  surrogate  covered 
all  the  details  of  the  transaction  with  the  Leather  Company  as  they  existed 
In  1897,  he  would  have  been  fully  Justified  in  disposing  of  the  matter  upon 
the  accounting  before  him  as  he  did. 

My  final  conclusion,  therefore,  Is  that  ttie  action  should  be  dismissed. 

Edward  C.  Randall,  for  appellant  Clarence  E.  Costello. 

Arthur  C.  Wade,  for  appellant  John  H.  Costello,  Jr. 

Charles  B.  Sears,  for  appellant  Thomas  C.  Costello. 

Stewart  &  Shearer  (John  D.  Kemui  and  William  B,  Quinn,  of 
counsel),  for  respondents  Alfred  Costello  and  United  States  Trust  Co., 
as  executor  of  Patrick  C.  Costello,  deceased. 

Maulsby  Kimball,  for  respondent  John  H.  Costello. 

PER  CURIAM.  Judgment  affirmed,  with  costs. 
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McLENNAN,  P.  T.,  and  FOOTE,  J.,  concur,  upon  the  opinion  of 
Clinton,  Referee.  IQIUSE,  J.,  concurs,  upon  the  ground  that  the  de- 
cree of  the  Surrogate's  Court  is  a  bar  to  the  maintenance  of  action. 
ROBSON,  J.,  concurs  in  result. 

SPRING,  J.  (dissenting).  Patrick  H.  Costello,  a  resident  of  Cam- 
den, in  the  county  of  Oneida,  died  December  18,  1890,  leaving  hini 
surviving  his  widow,  a  daughter,  and  two  sons,  Alfred  and  John  H., 
the  latter  of  whom  had  three  sons,  the  eldest,  the  plaintiff  in  this 
action,  then  about  eight  years  of  ^e.  The  decedent  left  a  last  will  and 
testament  in  which  he  provided  for  his  widow  and  daughter,  and  also 
for  other  relatives  by  general  bequests,  and  disposed  of  one-half  of 
his  residuary  estate  to  Alfred  Costello  by  the  tenth  provision  and  the 
other  half  by  the  eleventh  item,  which  reads  as  follows : 

"I  give,  devise  and  beqneatb  tbo  other  one-half  of  the  rest,  residue  and  re- 
mainder of  all  my  property,  both  real  and  personal,  to  my  said  son  Alfred 
Costello  and  to  Patrick  O.  Costello,  of  New  York  City,  to  be  held  In  trust  by 
them  and  to  pay  over  all  the  rents,  issues  and  profits  thereof  to  my  son  John 
H.  Costello  during  his  natural  life  and  at  his  death,  I  give,  devise  and  be- 
queath the  said  one-half  of  my  estate  to  his  children  hSm  surviving,  share 
and  share  alike;  and  until  snch  children  respective  arrive  at  the  age  of 
21  years,  I  order  and  direct  that  the  share  of  each  of  the  said  children  be 
held  In  trust  by  the  said  Alfred  Costello  and  Patrick  C.  Costello,  and  the 
income  thereof  used  for  his  or  her  education,  maintenance  and  support.  But, 
I  order  and  direct  that  such  part  of  the  portion  of  my  estate  hereby  left  in 
tmst  for  John  H.  Costello,  and  in  case  of  his  death.  In  trust  for  his  children, 
until  they  rradi  the  age  of  21  years,  as  shall  be  in  the  business  of  P.  C. 
Costello  &  Go.  or  In  the  business  of  Alfred  Costello  &  Co.  at  the  time  of  my 
deatb  shall  be  allowed  to  so  remain  by  the  trustees  hereby  appointed,  so  long 
as  the  said  tmsteea  think  fit ;  and  In  case  such  portion  be  lost  or  diminished 
through  losses  sustained  by  eitbw  said  Arm  of  P.  O.  Costdlo  &  Co.  or  Alfred 
Cortello  &  Co.,  I  hereby  relieve  the  said  trustees  from  all  liability  therefor." 

The  will  was  admitted  to  probate  in  the  Surrogate's  Court  of  Oneida 
county  December  29,  1890,  and  letters  testamentary  issued  to  the  exec- 
utors named  in  the  will.  The  testator  had  long  been  engaged  in  the 
business  of  tanning  hides  and  dealing  in  leather,  and  his  property  con- 
sisted chiefly  in  three  copartnerships  owning  tracts  of  hemlock  timber 
and  other  property  devoted  to  the  business  of  tanning  leather.  In  the 
firm  of  P.  &  P.  Costello,  whose  only  assets  were  obligations  of  the 
other  companies,  he  owned  a  one-half  interest,  in  P.  C.  Costello  & 
Co.,  18%  per  cent,  interest,  and  in  Alfred  Costello  &  Co.  one-fourth 
interest.  The  other  members  of  these  firms  were  Patrick  C.  Costello, 
who  had  been  associated  in  the  tanning  business  with  the  testator  con- 
tinuously since  1848  (and  who  died  after  the  trial  of  this  action),  and 
the  two  sons  of  the  testator. 

An  inventory  was  made  as  of  Januanr  31,  1891,  by  Patrick  C.  and 
Alfred  Costello,  and  filed  in  the  office  of  the  surrogate,  which  showed 
total  assets  of  the  testator  amounting  to  $433,014.30,  and  which  was 
arrived  at  by  taking  the  estimates  appearing  on  the  books  of  the  firms 
mentioned.  After  the  payment  of  the  legacies  and  the  transfer  of  one- 
half  of  the  residuary  estate  to  Alfred  Costello,  the  remaining  one-half, 
comprising  the  trust  estate,  was  kept  in  the  two  firms  of  P.  C.  Cos- 
tello &  Co.  and  Alfred  Costello  &  Co.  in  compliance  with  the  direc- 
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tions  of  the  testator ;  the  other  finn  having  gone  out  of  business  or 
been  absorbed  by  these  two  interests.  John  H.  Costello,  the  life  ben- 
eficiary, was  apparently  permitted  to  withdraw  money  from  the  firm 
from  time  to  time  as  he  desired,  and  in  excess  of  the  income  derived 
from  the  trust  fund  or  from  his  own  share. 

In  March,  1892,  Patrick  C.  and  Alfred  Costello  filed  in  the  Surro- 
gate's Court  an  account  as  executors.  They  had  withdrawn  funds 
from  the  firms  to  pay  debts,  expenses,  and  legacies;  otherwise  the 
interests  remained  intact  in  the  copartnerships.  A  decree  was  entered 
on  this  accounting,  determining  the  balance  of  the  assets  of  the  tes- 
tator at  the  sum  of  $399,970.18,  subject  to  deductions  for  commissions, 
expenses,  etc.  This  property,  consisting,  not  of  money  or  securities 
of  a  precise  determinate  value,  was  fluctuatii^  in  its  value,  and  the 
surrogate  in  the  Thirty-Second  findit^  stated  the  amount — 

"will  vary  from  tbe  value  of  sucb  Interests  stated  In  the  thirty-first  finding 
according  as  the  auma  realized  from  tbe  different  items  of  the  assets  of  sucb 
flrma,  stated  in  the  inraitory  herein,  differ  from  the  Talnattons  thweof  con- 
tained In  sach  Inventory." 

And  the  surrogate  in  his  decree  permitted  the  trustees  to  keep  the 
trust  property  in  the  copartnership  business,  as  authorized  by  the  will, 
and  directed  the  executors  to  transfer  the  trust  estate  to  the  trustees, 
which  was  done.  This  transfer  involved  no  change  in  the  character 
of  the  assets.  They  still  constituted  an  aliquot  part  of  the  firms'  as- 
sets, subject  to  increase  or  decrease  in  value  as  the  general  firm  prop- 
erty fluctuated  in  value.  In  fact,  ^e  legal  title  was  held  by  the  sur- 
viving partners,  and  it  was  to  some  extent  a  fiction  in  transferring  the 
trust  estate  formally  to  the  trustees ;  for  after  the  payment  of  the 
debts  and  legacies  title  passed  to  them  ipso  facto,  <Hily  subject  to  the 
control  of  the  surviving  partners  for  the  purpose  of  closing  out  the 
business.  The  executors  were  copartners,  so  that  they  continued  the 
booking  along  without  change,  recognizing  in  the  withdrawal  of  assets 
or  income  that  the  interests  of  the  testator  now  belonged  <Mie  half  to 
Alfred  Costello  and  the  other  half  to  the  trustees  who  were  expected 
to  pay  the  income  to  John  H.  Costello  during  his  Hfe. 

In  1892  and  1893  there  was  much  industrial  expansion  and  the  cen- 
tralizing of  companies  into  trusts  or  combinations.  In  the  early  part 
of  1893  an  agreement  was  entered  into  by  many  a>nstituent  leather 
companies  with  a  view  to  organizing  into  a  trust,  which  soon  culminated 
into  a  syndicate  comprising  more  than  75  per  cent,  of  the  sole  leather 
tanneries  in  the  United  States,  and  known  as  the  United  States  Leather 
Company.  The  two  Costello  firms  executed  this  agreement  January 
25,  1893,  and  they  were  among  the  early  projectors  of  the  enterprise. 
Patrick  C.  Costello,  a  veteran  in  the  leather  business,  investigated 
carefully  the  plan  devised,  and  believed  in  its  dficiency,  and  John  H. 
Costello,  after  investigation,  was  satisfied  of  the  propriety  of  entering 
into  this  combination.  Within  three  months  the  organization  was 
completed,  and  Patrick  C.  Costello  was  on  the  directorate  and  a  mem- 
ber of  the  executive  committee,  the  real  managing  board  of  the  cor- 
poration. He,  therefore,  was  familiar  with  its  affaira,  had  an  insight 
into  its  business,  and  believed  in  its  financial  standing. 
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By  the  agreement  of  January  25th  two  Costello  firms  agreed  to 
assign  to  the  corporation,  when  formed,  all  the  property  and  estate, 
including  the  good  will  of  the  firms,  excepting  the  mineral  rights  of 
Alfred  Costello  &  Co.  and  the  merchandise  in  stock  in  the  store.  In 
this  agreement  no  distinction  was  recognized  between  the  trust  estate 
and  that  held  by  the  other  copartners.  The  entire  interest  wa's  ex- 
pected to  pass  to  the  syndicate,  if  formed.  It  is  clear  the  trustees  at 
that  time  had  no  expectation  of  selling  the  property  to  John  H.  Cos- 
tello, or  of  treating  it  any  differently  than  the  other  property  held  by 
the  copartners.  The  required  signatures  to  the  agreement  of  consol- 
idation were  obtained  February  25,  1893,  and  the  corporation  created 
out  of  these  component  companies,  managed  by  sagacious  men  of  busi- 
ness, in  May  elected  its  directors.  The  United  States  Leather  Com- 
pany was  a  New  Jersey  corporation,  and  a  statute  in  tfie  state  of  Penn- 
sylvania prohibited  a  foreign  corporation  owing  real  property  in  that 
state  in  excess  of  $10,000,000,  which  was  less  than  the  value  of  that 
expected  to  be  owned  by  it.  The  Penn  Tanning  Company  was  or- 
gani^d  to  take  the  title,  a  mere  subsidiary  holding  company,  and 
stodc  was  issued  by  it  in  an  amount  equal  to  that  issued  by  the  real 
(M^anization,  and  each  holder  of  the  Penn  C<»npany  stock  exchanged 
it,  dollar  for  dollar,  face  value,  for  the  stock  of  the  Leather  Ctnnpany. 
Some  point  seems  to  be  made  that  the  agreement  of  January  25,  1893, 
was  not  carried  out,  because  of  this  intermediary  body,  created  to  meet 
an  emergency — ^not  to  prevent  performance  of  the  original  agreement, 
but  to  facilitate  the  execution  to  the  letter  of  the  plan  devised  by  the 
founders  of  the  enterprise. 

On  April  25th  the  three  Costellos,  designating  tiiemselves  as  co- 
partners in  the  two  companies,  entered  into  an  agreement  with  the 
Penn  Tanning  Onnpany,  in  order  that  the  combination  scheme  might 
be  carried  into  operation.  A  definite  plan  had  been  adopted  to  ascer- 
tain the  value  of  the  property  of  each  of  the  companies  forming  the 
trust.  For  instance,  tanneries  were  to  be  rated  at  their  vat  or  tanning 
capacity,  and  bark  lands  by  the  cord.  Preferred  stock  at  8  per  cent, 
was  to  be  issued  for  two-thirds  of  the  ascertained  value  of  the  prop- 
erty when  made  over  to  the  corporation,  and  a  like  amount  of  com- 
mon stock  for  the  good  will  of  the  company  making  the  transfer.  The 
value  of  the  property  of  the  Alfred  Costello  firm  was  appraised  at 
$2,795,252.75,  and  by  subsequent  correction  it  was  ascertained  to  be 
$2,476,600,  and  of  the  firm  of  Patrick  C.  Costello  &  Co.  $673,800; 
and  upon  the  transfers  being  made  24,766  shares  of  preferred  stock 
of  the  corporation  were  issued  and  delivered,  representing  the  first 
company,  and  6,378  shares  of  like  stock,  all  of  the  par  value  of  $100 
a  share,  for  the  second  company,  and  the  same  number  of  shares  of 
common  stock  were  issued. 

Instead  of  carrying  out  the  agreement  of  January  25th,  as  was  in- 
tended, and  permitting  the  trust  estate  to  be  the  recipient  of  its  allot- 
ment of  these  shares,  a  sale  was  made  of  all  the  interest  of  the  trustees 
in  the  firm  properties  to  John  H.  Costello  for  its  value  as  found  sub- 
sequently in  the  decree  of  the  Surrogate's  Court  in  1897,  to  wit,  $174,- 
706.26,  and  which  was  approximately  the  value  according  to  the  de- 
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cree  of  1892.  His  promissory  note  was  taken  for  that  stun,  secured 
by  the  shares  of  stock  of  the  United  States  Leather  Company  repre- 
senting his  own  interest  and  that  for  Uie  trust  stock  as  they  were  is- 
sued from  time  to  time.  The  reason  for  this  shift  is  that  the  attor- 
neys, for  the  Costellos,  and  they  were  acting  in  like  capacity  for  the 
trustees  as  well,  advised  the  adoption  of  this  plan.  The  investment 
of  trust  funds  in  shares  of  stock  of  a  new  corporation  like  the  United 
States  Leather  Company  is  not  to  be  advised  or  commended,  and  yet 
the  real  motive  for  the  advice  given  seems  to  be  that  the  trustees 
would  be — 

"persooally  liable  to  John's  cbildren  for  tbe  value  of  the  trnst  Interest  sold, 
for  all  profits  realized  from  tbese  stocks,  and  for  all  losses  which  result 
from  them." 

Let  us  see  if  the  course  pursued  avoided  the  objections  to  the  in- 
vestment directly  in  the  United  States  tether  Company  stock.  The 
property  of  John  H.  Costello  was  invested  in  the  two  CosteUo  com- 
panies, and  he  was  a  debtor  to  them  by  reason  of  excessive  withdrawal 
of  assets.  The  value  of  his  promissory  notes,  therefore,  depended 
upon  the  value  of  the  stock  of  the  United  States  Leather  Company. 
If  that  organization  proved  to  be  a  success,  the  note  would  be  paid; 
otherwise,  not.  In  other  words,  if  a  profitable  venture,  John  H. 
reaped  the  benefit;  if  a  failure,  his  children  might  suffer  the  loss. 
The  sale  of  this  large  trust  estate  to  John  H.  Costello,  one  of  the  co- 
partners, secured  by  these  shares  of  stock,  was  no  more  to  be  justified 
than  the  sale  of  the  property  to  the  United  States  Leather  Company. 
If  the  note  was  not  paid,  the  trustees  would  still  be  personally  respon- 
sible to  the  ultimate  owners  of  the  trust  estate. 

It  is  obvious  that  the  Costellos  had  the  utmost  faith  in  the  new  en- 
terprise, and  their  judgment  was  fully  justified.  At  the  time  of  the 
judicial  settlement  in  1897  John  H.  had  paid  on  the  note  $125,675. 
The  record  does  not  disclose  what  the  copartners  or  John  H.  received 
for  the  stock  which  they  sold.   The  court  found : 

"I  find  that  at  no  time  during  any  of  the  proceedings  before  tbe  surrogate 
was  any  evidence  produced  Informing  him  of  tbe  amount  for  which  the 
property  of  tbe  varioos  firms  was  Inventoried  and  sold  to  tbe  United  States 
Leather  Company,  nor  Informing  blm  as  to  tbe  amount  of  stock  of  said  com- 
pany which  the  various  partners  received,  nor  of  sales  of  said  stock  made  by 
the  partners,  nor  of  tbe  actual  proceeds  received." 

There  is  a  schedule  of  sales  in  evidence  (Exhibit  Book,  page  219 
et  seq.)  of  both  the  preferred  and  common  stock  from  June,  1894,  to 
1908.  The  preferred  was  sold  on  the  first  date  at  $64.50  a  share,  and 
the  common  at  $9.  The  sales  of  the  former  tended  upward  generally, 
until  in  1908  they  reached  $120  per  share.  There  was  more  or  less 
fluctuation  in  price,  and  during  a  brief  depression  in  business  they  sold 
at  $41.50  a  share,  but  only  for  a  short  time.  The  common  stock  varied 
from  $6  to  $20  a  share.  It  is  dear  that  John  H.  Costello  received  for 
the  trust  property,  which  was  sold  to  him,  far  in  excess  of  the  amount 
he  oaid  for  the  same. 

There  is  no  controversy  over  the  material  facts  in  ^is  action,  and 
we  may  assume  to  be  true  every  important  fact  which  the  respondents 
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urge  to  uphold  the  judgment.  It  is  claimed  that  the  value  of  the  prop- 
erty, as  stated  in  the  inventory  and  in  the  decree  of  1892,  was  cor- 
rectly given.  We  will  so  assume.  Assets  not  in  money  are  always 
liable  to  chai^  in  actual  value.  The  trustees  are  not  held  liable  for 
any  diminution  in  value  which  may  ensue  and  not  attributable  to  their 
remissness.  On  the  other  hand,  whatever  they  receive  from  the  prop- 
erty intrusted  to  them  must  be  accounted  for.  This  property  was 
interlinked  with  that  owned  by  the  copartners.  It  was  very  important 
for  them  to  sell  their  interests.  Patrick  C.  testified  that  the  leather 
business  was  depressed,  and  that  he  appreciated  the  wisdom  of  the 
combination  which  was  made.  They  could  not  become  members  of 
the  new  organization  unless  all  the  property  of  the  two  firms  was 
transferred  to  it.  They  agreed  to  do  that  at  the  outset.  In  order,  as 
they  apprehended,  to  relieve  themselves  from  personal  responsibility 
to  the  children  of  John  and  still  accomplish  the  plan  so  important  to 
them,  the  makeshift  was  advised.  Trustees  cannot  juggle  with  trust 
property  in  that  way.  Their  own  personal  interests  and  those  in  the 
fiduciary  relation  may  have  come  in  collision.  The  latter  could  not 
be  put  aside  merely  because  in  dollars  and  cents  they  were  of  less 
value.  The  fairness  of  the  inventory  is  not  impeached.  The  vice  in 
the  conduct  was  not  in  making  the  inventory  or  fixing  the  value  on 
paper  in  their  first  account  filed.  The  misconduct  is  found  in  their 
manipulation  and  exchange  of  the  trust  property,  so  that  they  were 
the  gainers  in  effectuating  their  scheme  of  organization  and  enabling 
John,  the  other  executor  and  copartner,  to  reap  large  financial  returns, 
and  all  at  the  expense  of  the  minor  children,  whose  interests  they 
were  bound  to  safeguard. 

The  respondents  lose  sight  of  the  controlling  fact  that,  whatever 
was  the  value  of  these  tangible  assets  at  the  time  of  the  inventory  and 
when  transferred  to  John,  they  belonged  eventually  to  these  three  chil- 
dren. An  unexpected  situation  arose,  which  imparted  added  worth 
to  all  this  Costeilo  property.  These  copartners  immediately  became 
active.  The  enterprise  may  have  been  speculative.  It  is  of  no  im- 
portance, for  the  trust  property  was  sold  to  the  company  in  fulfillment 
of  ^e  plan  for  which  the  trustees  were  sponsors,  and  they  ought  to 
account  for  exactly  what  was  realized  from  the  sales  of  the  shares  of 
stock  representing  the  trust  estate. 

I  do  not  deem  it  important  to  consider  the  question  of  book  values 
or  of  the  swollen  estimates  of  the  property  to  be  taken  over  by  the 
United  States  Leather  Company.  However,  on  the  latter  subject,  in 
1895  Patrick  C.  Costeilo,  as  a  member  of  the  executive  committee  of 
the  new  or^amzation,  and  after  he  had  ample  opportunity  to  investi- 
gate its  business  condition,  joined  with  the  other  members  of  the  com- 
mittee in  a  circular  to  the  stocldiolders  which  contained  this  statement : 

"Tbe  company  paid  one  dollar  of  its  preferred  stock  at  par  for  each  one 
■dollar  in  valae  acQuired  of  real  aad  pereonal  property  counected  with  the 
tanneriefl  and  at  a  Taluatlon  mutually  agreed  upon  as  fairly  representing  Its 
CBSb  worth.  The  basis  upon  which  the  varions  kinds  of  property  were  ac- 
quired, to  wit,  leather,  hides,  raw  and  in  process,  bark,  bark  lands,  tanneries, 
aawmllls,  railroads,  etc.,  Is  on  record  at  the  New  York  Sto<ft  Bjxhange^  and 
was  fumidied  at  the  time  of  listing  the  company*B  bonda" 
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It  is  also  to  be  noted  that,  simultaneously  with  the  accomplishment 
of  the  syndicate  plan,  the  agreement  to  sell  the  trust  estate  to  John 
was  entered  into.  The  highest  good  faith  is  required  of  persons  acting 
as  trustees.  Certain  management  of  an  estate  committed  to  them  in 
one  instance  may  clearly  denote  integrity  of  purpose,  and  in  another 
may  not  measure  up  to  that  standard.  If  the  estate  has  been  managed 
to  aid  the  trustees  in  an  undertaking  in  which  they  are  personally  in- 
terested, their  conduct  will  be  subjected  to  rigid  scrutiny.  In  this 
case  I  think  the  facts  show  that  these  trustees,  in  their  anxiety  to  ac- 
complish the  sale  of  all  the  Costello  properties,  overlooked  their  obli- 
gation to  these  infants. 

In  1897  the  trustees  had  a  judicial  settlement  of  their  account  in 
the  Surrogate's  Court  of  Oneida  county,  and  a  decree  was  entered  ad- 
justing their  account  and  confirming  the  sale  of  the  property  to  John 
and  determining  the  amount  of  the  trust  estate  at  the  selling  price  to 
him.  It  is  claimed :  (1)  That  this  decree  is  a  bar  to  the  maintenance 
of  this  action ;  and  (2)  that  the  only  remedy  available  to  these  ben- 
eficiaries, who  are  now  of  age,  is  to  open  that  decree. 

At  the  time  the  account  was  rendered  the  trustees  knew  the  effect 
of  the  consolidation  of  the  constituent  companies  in  the  United  States 
Leather  Company.  It  had  proved  to  be  a  success,  and  its  stock  was 
appreciating  in  value.  Patrick  C.  and  Alfred  Costello  were  sworn  on 
the  hearing,  and  in  substance  testified  that  the  trust  estate  was  inven- 
toried at  its  fair  value,  and  that  the  sum  of  "$174,700.22  was  a  full 
and  fair  value,  under  all  the  circumstances,  for  the  trust  property 
which  was  transferred."  On  the  basis  of  the  inventory  and  former 
accounting,  the  trustees  had  converted  the  assets  into  cash  for  all  they 
were  worth.  These  two  trustees  carefully  abstained  from  ^ving  the 
details  of  the  transaction  which  terminated  in  the  organization  of  the 
United  States  Leather  Company  and  the  Fenn  Tanning  Company,  and 
the  facts  connected  with  the  transfer  of  all  the  Costello  property,  and 
there  was  no  disclosure  of  the  amount  John  H.  Costello  received  for 
the  shares  of  stock  delivered  to  him.  Had  these  facts  been  presented, 
the  special  guardian  would,  unless  recreant  to  his  duty,  have  inves- 
tigated and  ascertained  the  real  purpose  of  the  sale  to  John  H„  and  the 
surrc^ate  would  not  have  approved  of  the  action  of  these  trustees. 
Objections  were  filed  to  the  account  as  to  three  small  items,  aggre- 
gating $198.88,  and  "generally  to  all  items  diminishing  the  trust  estate, 
but  raised  no  issue  as  to  the  right  of  the  trustees  to  limit  the  credit 
to  the  trust  estate  to  $174,708.26."  (See  finding  VI).  The  special 
guardian  made  no  examination  of  the  witnesses  produced,  and  filed 
a  written  report  containing  this  statement: 

"As  evidence  was  produced  before  the  court  concerning  the  amount  and 
condition  of  the  trust  funds  in  which  said  infants  are  Interested,  also  evi- 
dence as  to  the  reasons  why  the  executors  and  trustees  Btaoold  rodgn  their 
trusts,  I  do  not  deem  It  my  duty  to  report  thereon." 

The  care  and  extraordinary  caution  to  a  finical  degree,  which  have 
hedged  about  the  transactions  connected  with  the  management,  ap- 
parently affected  the  special  guardian.  The  decree  was  entered  ratify- 
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ing  the  sale  and  permittiT^  the  trustees  to  resign,  which  th»r  did ;  and 
the  defendant  Symonds  was  appointed  substituted  trustee  of  this  fund. 

It  is  well  settled,  as  a  general  proposition,  that  the  decree  of  the 
Surrc^te's  Court  is  conclusive  on  all  the  parties  to  the  proceeding. 
Matter  of  Denton  v.  Sanford,  103  N.  Y.  607,  9  N.  E.  490;  Wein- 
traub  V.  Siegel,  133  App.  Div.  677,  680,  118  N.  Y.  Supp.  261.  And  it 
is  also  true  that,  where  two  courts  possess  concurrent  jurisdiction, 
the  one  first  entertaining  the  action  or  proceeding  retains  authority 
over  it.  The  rule  is  not  an  inflexible  one  in  its  application  to  Surro- 
gate's Court,  which  is  of  limited  power.  Matter  of  Schnabel.  202  N.  Y. 
134,  95  N.  E.  698.  And  if  there  are  special  circumstances  calling  for 
the  intervention  of  a  court  of  equity,  it  will  assume  jurisdiction,  in 
order  that  its  broader  powers  may  be  exercised  to  adjust  the  rights 
of  the  parties.  Douglass  v.  Ferris  et  al.,  138  N.  Y.  192,  33  N.  E. 
1041,  34  Am.  St.  Rep.  435 ;  Douglass  v.  Low,  36  Hun,  497 ;  Dobson 
V.  Pearce.  12  N.  Y.  156,  62  Am.  Dec.  152;  Sanders  v.  Soutter,  126 
N.  Y.  193.  27  N.  E.  263. 

In  Leet  v.  Leet,  12  App.  Div.  11,  15,  42  N.  Y.  Supp.  174,  176,  which 
was  in  effect  an  action  to  set  aside  a  decree  of  the  Surrogate's  Coifrt, 
the  rule  was  thus  stated: 

"Unqaestloiiably  the  relief  thus  Bouitlit  was  attainable  hy  the  plaintiff  In 
a  court  of  eqaltr,  provided  he  was  able  to  sustain  his  allegations  by  compe- 
tent proof,  for  It  Is  well  established  by  abundant  authority  that  where  a 
Judgment  or  decree  is  obtained  either  by  imposition  upon  the  court  which 
icranta  it,  or  by  reason  of  any  fraud  or  deceit  practised  by  tlie  party  who 
obtains  It,  the  same  will  be  dedared  nnU  and  void  in  a  propw  action  brooglit 
for  that  purpose." 

There  was  no  trial  in  the  Surn^te's  Court  on  the  judicial  settle- 
ment. Of  their  own  volition  the  accounting  parties  gave  proof  show- 
ing the  sale  to  John  H.  Costello,  and  that  the  property  was  sold  at  its 
fair  value,  but  the  opinion  was  foimded  on  the  inventory  and  former 
decree.  The  trustees  suppressed,  or  omitted  to  disclose,  the  transac- 
tions as  they  occurred.  They  practiced  an  imposition  on  the  court,  and 
may  have  misled  or  deceived  the  special  guardian.  Their  good  faith 
is  impugned,  and  these  questions  are  peculiarly  within  the  province  of 
a  court  of  equity  when  the  conduct  of  the  trustees  is  up  for  review. 

Again,  John  H.  Costello  is  a  party  defendant,  and  the  complaint 
seeks  to  set  aside  the  sale  to  him.  That  is  the  gist  of  the  action.  The 
decree  of  the  Surrogate's  Court  would  be  ineffective  against  him.  It 
would  only  be  operative  against  the 'trustees,  as  the  fund  had  been 
s^regated  and  transferred  to  them  in  pursuance  of  the  decree  of  1892, 
so  that  they  held  it  independent  of  any  authority  which  the  executors 
originally  had  over  it.  John  H.  Costello  never  acted  even  as  exec- 
utor, and  did  not  join  in  either  accounting.  If  the  decree  were  opened, 
and  a  trial  had  in  the  Surrogate's  Court,  and  the  trustees  compelled  to 
accoimt  for  the  amount  received  for  the  stock  delivered  to  John  H.. 
representing  the  trust  estate,  an  action  might  still  be  necessary  in  order 
to  adjust  the  rip^hts  of  the  parties.  The  trustees  never  had  these  shares 
of  stock.  Their  liability,  if  any,  is  because  of  their  fraud  or  misman- 
agement of  the  trust  estate.  John  H.  may  have  been  privy  to  ill  these 
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transactions;  but  his  liability,  if  any,  is  on  other  grounds,  and  a  judg- 
ment against  him  may  be  essential,  if  plaintiff  maintains  his  action. 

I  think,  therefore,  the  plaintiff  is  not  precluded  by  the  decree  of  the 
Surrogate's  Court,  and  his  remedy  is  not  confined  to  an  application 
to  open  that  decree;  but  die  present  action  is  well  laid. 

The  judgment  should  be  reversed. 


(76  Misc.  B«p.  668.) 

Ii&BSEN  T.  GITX  OF  NSW  YORE. 

(Supreme  Court.  Appellate  Term,  Second  Department  Ma7.  1912.) 

Laholobd  and  Tknant  (I  186*) — Holding  Otcb— Iaabiutt  fob  Rsnt. 

Wbere  a  municipal  corpcmitfon,  after  the  eipiration  of  the  lean  of 
certain  premises  ased  as  a  corporatlou  yard,  contlnned  la  possession,  it 
ms  liable  for  rent.  In*  the  absence  of  an  allegatioa  and  proof  of  erictlMi; 
and  this,  though  the  city's  possesslott  of  a  portion  of  the  premises  was 
somewhat  Intwfered  with. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  || 

755-782;  Dec.  Dig.  {  186.»] 

'Appeal  from  Trial  Term,  Kings  County. 

Action  by  Magnus  Larsen  agamst  the  City  of  New  York  to  re- 
cover rent  for  premises  occupied  as  a  corporation  yard  in  Long 
Island  City.  Defendant  denied  occupancy,  and  claimed  surrender 
before  the  expiration  of  the  lease;  plaintiff's  cause  of  action  being 
for  rent  accruing  from  October,  1906,  to  October,  1907.  From  a 
judgment  for  plaintiff  for  $500,  the  City  appeals.  Affirmed. 

Argued  before  KELLY,  JAYCOX,  and  CLARK,  JJ. 

Archibald  R.  Watson,  Corp.  Counsel,  for  appellant. 
John  B.  Merrill,  for  respondent 

PER  CURIAM.  The  question  whether  the  city  surrendered  the 
premises  prior  to  October  1,  1906,  was  a  question  of  fact.  The 
plaintiff  testified  that  the  city  continued  in  occupancy  during  the  en- 
tire year,  from  October  1,  1906,  to  October  1,  1907,  and  he  was  cor- 
roborated by  Mr.  Lucien  Knapp,  who  was  superintendent  of  the 
street-cleaning  department  at  the  time.  The  premises  in  question 
were  used  as  a  corporation  yard,  and  were  under  ^e  control  of  Mr. 
Knapp.  The  finding  of  the  justice  that  the  city  held  over  appears  to 
have  support  in  this  testimony,  and,  indeed,  the  city's  testimony  to 
show  surrender  is  not  at  all  definite  or  convincing. 

As  to  the  claim  of  the  city  that  the  plaintiff  accepted  surrender  by 
leasing  stalls  in  a  building  on  part  of  the  property  to  the  American 
Express  Company  prior  to  October,  19C6,  the  evidence  does  not 
bear  out  this  claim.  It  shows,  an  immaterial  change  in  the  bounda- 
ries of  the  demised  premises,  by  which  the  city  occupied  a  much 
larger  area  of  vacant  ground—which  was  what  was  required  for  the 
purposes  of  a  corporation  yard — and  the  plaintiff  used  in  exchange 
the  part  of  the  barn  or  buildin|f  in  which  he  leased  the  stalls.  This 
was  by  arrangement  with  the  city  authorities,  and  was  an  immaterial 
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and  insignificant  change.  The  reference  to  lot  numbers  on  a  map  in 
this  locfUity  in  Long  Island  City  ia  not  of  great  moment.  At  any 
rate,  the  city  does  not  allege,  and  has  not  proved,  an  eviction.  The 
city  could  not  go  on  occupying  the  premises  and  refuse  to  pay  rent 
because  its  possession  of  a  portion  thereof  was  interfered  with.  Ver- 
non V.  Smith,  15  N.  Y.  327;  Smith  v.  Barker,  112  App.  Div.  187, 
98  N.  Y.  Supp.  365;  Austin  v.  Strong,  47  N.  Y.  680;  Boreel  v. 
Uwton,  90  N.  Y.  293,  43  Am.  Rep.  170. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


(76  Misc.  Rep.  568.) 

REISER  T.  EDISON  BUDCTRIO  ILLUMINATnfG  CO.  OF  BROOKLYN. 
(Snprane  Court,  App^te  Term,  Seonid  D^mtmait   Ifoy,  1012.) 

1.  ELBCTBioirr  <S  11*>— DuTT  TO  SuPFLT  ODunnT— AonoiT  m  Piitaltt— 

Wbitteh  Demahd. 

In  an  aetlon  to  recow  a  penalty,  imposed  hy  Tranaportatlon  Corpora- 
tlmiB  Law  (OonaoL  Laws  1900,  a  63)  S  62,  tor  an  dectrlc  company'B  teU- 
nre  to  supply  cnrrent  for  lighting  purpoeoi,  plaintiff  most  prove  a  wrlttoi 
appllcatioQ  to  d^endant  to  fnmlsb  electricity  to  bis  premises. 

[Ei  Note.— For  other  cases,  see  Electricity,  Dec.  Dig.  |  II.*] 

2.  BLVORicrrr  ({  11*)  —  CtmaSHT  —  Failuu  to  FnainBH— Pxnaltibs— Sepa- 

KATB  CaUBEB  of  AcHON. 

In  an  action  to  recover  a  penalty  agataut  an  ^ectrlc  company  for  fail- 
ure to  fnmlsh  cnrrent,  each  day's  defatUt  after  the  first  10  days  sabse- 
qnmt  to  written  demand  for  current  Is  complete  in  Itself,  and  the  conse- 
quences of  default  do  not  add  to  or  detract  from  the  cause  of  action. 

[Ed.  Note^For  otJier  cases,  see  Electridt^,  Dea  Dig.  i  IL*] 
8.  BuoTBxcrrr  (i  11*>— Cdbbxetf— FAiLinv  to  Fubhibh— AonOH  ros  Fkk- 

ALTZ. 

In  an  aetlon  to  recover  a  penalty  for  an  ^ectrlc  company's  failure  to 
furnish  cnrrent  under  Transportation  Corporations  Law  (Gonsol.  Laws 
1900,  a  63)  I  allowing  10  days  to  Install  connections  after  demand, 
defendant's  liability  does  not  arise  until  the  expiration  of  the  10  days 
after  demand,  so  that  plaintifrB  right  to  recover  Is  limited  to  the  amount 
which  accrued  sabaeqaent  thereto  and  prior  to  the  eommeneement  of  tibe 
action. 

[Ed.  Notft— M  otlier  caaea,  see  Bleetrtclty,  Dee.  Dig.  1 11.*] 

App^l  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Benny  Reiser  against  the  Edison  Electric  Illuminating 
Company  of  Brooklyn.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed,  and  new  trial  granted. 

See,  also,  147  App.  Div.  908,  131  N.  Y.  Supp.  1140. 

Argued  before  KELLY,  JAYCOX,  and  CLARK,  JJ. 

Parker,  Hatch  &  Sheehan  (Samuel  F.  Moran,  on  the  brief),  for  ap- 
pellant. 

Nathan  D.  Shapiro,  for  respondent 

JAYCOX,  J.  The  action  is  to  recover  for  penalties  which  plaintiff 
claims  accrued  to  him  by  reason  of  the  defendant's  failure  or  refusal 

•Par  Mhw  oMM  SN  MOM  lopla  *  i  vmau  In  D«i.  *  Am.  jMn.  UbT  to  «Mta,  *  Rtp'r  Isdwus 
137N.Z.&— 10 
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to  furnish  electricity  for  lights.  The  supply  of  electridty  was  discon- 
tinued February  6,  1911.  The  action  was  begun  by  the  issuance  of 
the  summons  February  17,  1911,  issue  was  joined  March  6,  1911,  and 
the  action  was  first  tried  May  22,  1911.  Tlie  complaint  then  claimed 
penalties  amounting  to  $150,  and  also  asked  judgment  for  a  deposit 
of  $40.  As  a  result  of  that  trial  plaintiff  had  judgment  for  the  $40 
deposit,  and  recovered  nothing  for  the  penalties  sued  for.  This  judg- 
ment was  subsequently  set  aside  by  the  Municipal  Court,  and  in  the 
order  setting  aside  said  judgment  plaintiff  was  permitted  to  amend 
his  complaint,  so  as  to  demand  judgment  for  penalties  amounting  to 
$500,  the  full  amount  of  the  court's  jurisdiction,  and  for  this  amount 
plaintiff  has  jud{gment. 

The  statute  under  which  plaintiff  proceeds  (Transp.  Corp.  Law 
[Laws  1909,  art.  7,  c.  219]  §  62)  provides  as  follows: 

"Upon  tbe  application  In  writing  of  the  owner  or  occupant  of  any  boUdlng 
or  premises  within  one  hundred  feet  of  any  main  laid  down  by  any  gas  light 
corporation  or  the  wires  of  any  electric  light  corporation,  and  paymrat  by 
him  of  all  money  due  from  bim  to  the  corporation,  the  corporaUon  shall  sup- 
ply gas  or  electric  light  as  may  be  required  for  lighting  such  buildings  or 
premises  •  •  •  and  If  for  the  space  of  ten  days  after  such  application 
and  the  deposit  of  a  reasonable  sum  as  provided  in  the  next  section,  If  re- 
quired, the  corporation  shall  refuse  or  neglect  to  supply  gas  or  electric  lle^t 
as  required,  anch  corpolratlon  shall  forfeit  and  pay  to  the  applicant  the  anin 
of  ten  dollars  and  the  farther  stun  of  flTe  dollars  tm  every  day  thraeaftw 
during  which  such  refusal  or  neglect  shall  continiie.'* 

[1]  The  appellant  contends  that  the  plaintiff  did  not  prove  that  the 
plaintiff  had  made  application  in  writing.  This  was  essential  in  order 
to  permit  a  recovery.  Shelley  v.  Westchester  Lighting  Co.,  119  App. 
Div.  61,  103  N.  Y.  Supp.  951.  The  proof  shows  that  the  defendant, 
or  plaintiff  at  defendant's  request,  produced  an  application,  dated  May 
6,  1910,  for  electric  service  at  122  Greenpoint  avenue.  The  plaintiff's 
premises  are  122  Greenpoint  avenue.  The  plaintiff  denied  that  he 
signed  the  application.  It  was  then  marked  as  an  exhibit  for  identi- 
fication. Plamtiff  tiien  read  in  evidence  a  paragraph  from  defend- 
ant's answer,  which  reads  as  follows : 

"That  on  or  about  Blay  6.  1910,  application  was  made  to  defendant  to  fur- 
nish electric  current  for  ase  at  premises  122  Greenpoint  aranie,  borough  of 
Brooklyn,  city  of  New  Tork;  that  such  aH>licatlon  was  In  writing,  signed 
•Benny  Reiser*;  that  defendant  fmnlsbed  electric  enrrcot  to  said  pmmlnnn 
122  Oreenpolnt  avenue  until  on  or  about  the  6th  day  of  Febrnaiy,  10U.** 

This  was  all  plaintiff's  proof  as  to  an  application  in  writing.  De- 
fendant's proof  sho\fe(l  that  the  application  produced  was  the  only  ap- 
plication ever  made  to  the  defendant  for  those  premises.  Defendant 
put  the  application  in  evidence.  Defendant's  clerk  testified  that  he 
did  not  see  plaintiff  sign  the  application.  The  plaintiff  failed  to  prove 
that  he  had  made  application  in  writing,  as  required  by  the  statute. 
The  portion  of  the  answer  offered  merely  shows  that  an  application 
in  writing,  signed  "Benny  Reiser,"  had  been  made  to  defendant;  but 
it  does  not  allege  that  the  plaintiff  signed  that  application,  and  the 
plaintiff  denies  that  he  signed  it.  The  result  is  that  the  plaintiff  proves 
conclusively  that  the  only  application  the  defendant  has  is  not  the 
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plaintiff's.  The  portion  of  the  answer  offered  in  evidence  does  fix  the 
identity  of  the  signer  of  the  application  as  the  plaintiff.  It  is  true 
that  in  another  part  of  the  answer  defendant  alleges  upon  information 
and  belief  that  plaintiff  signed  this  application  and  another  one. 
Plaintiff  did  not  read  this  allegation  in  evidence,  and  as  a  pleading  it 
is  no  admission  against  defendant,  because  connected  with  this  fact 
other  facts  were  pleaded  which  constituted  a  complete  defense,  so  it 
was  merely  a  declaration  or  admission  subject  to  explanation.  Young 
V.  Katz,  22  App.  Div.  542-546,  48  N.  Y.  Supp.  187;  Whitney  v. 
Town  of  Tioonderoga,  53  Hun.  214,  6  N.  Y.  Supp.  844,  affirmed 
127  N.  Y.  40,  27  N.  E.  403;  Shrady  v.  Shrady,  42  App.  Div.  9,  58 
N.  Y.  Supp.  546;  Gildersleeve  v.  Landon,  73  N.  Y.  609;  Goodyear 
V.  De  La  Vergne,  10  Hun,  537;  De  Waltoff  v.  Third  Avenue  R.  R. 
Co.,  75  App.  Div.  351,  78  N.  Y.  Supp.  132.  In  any  event  the  plain- 
tiff should  have  been  limited  in  his  recovery  to  the  amount  which  ac- 
crue prictf  to  the  commencement  of  the  action.  v 

Counsel  for  plaintiff,  in  the  discussion  of  the  question,  seems  to 
entirely  misapprehend  tiie  nature  of  the  penalty.  He  discusses  it  all 
the  time  as  a  question  of  damage.  Damage  has  nothing  to  do  with 
the  question.  Plaintiff  may  not  have  been  damaged  at  all,  and  still, 
if  he  shows  the  violation  of  the  statute  by  the  defendant,  be  entitled 
to  recover  a  penalty.  If  an  action  for  damage  can  be  found  in  which 
plaintiff  has  sued  for  one  injury  inflicted  prior  to  the  commencement 
of  the  action,  and  has  been  allowed  to  recover  in  addition  for  other 
injuries  inflicted  after  the  commencement  of  the  action,  then  an  anal- 
ogy to  plaintiff's  claim  will  be  found  in  an  action  for  damages.  In 
this  kind  of  an  action  the  cause  of  action  does  not  arise  until  the 
statute  is  violated.  At  the  commencement  of  an  action  for  a  penalty, 
the  same  as  any  other  action,  the  cause  of  action  must  be  complete. 
In  an  action  for  damages,  where  recovery  is  had  for  damages  ac- 
cruing after  the  commencement  of  the  action,  the  wrongful  act  which 
gives  the  right  of  action  is  complete  before  the  action  is  begun;  but 
its  consequences  continue,  and  it  is  for  those  consequences  damages 
are  allowed. 

[2]  In  this  action  each  day's  default  is  a>mplete  in  itself,  and  the 
consequences  of  default  do  not  add  to  or  detract  from  the  cause  of 
action.  While  this  exact  question  has  not  been  presented  before,  I 
imagine  because  no  one  has  before  endeavored  to  recover  for  pen- 
alties accruing  after  the  commencement,  analogous  questions  have 
been  decided.  In  Jones  v.  Rochester  Gas  &  Electric  Co.,  168  N.  Y. 
65,  60  N.  E.  1044,  this  very  statute  was  under  ccmsideration.  Jones 
had  l»rought  suits  and  recovered  penalties,  and  he  brought  the  suit  in 
question  to  recover  penalties  for  time  which  elai>sed  between  the  com- 
mencement of  the  first  action  and  the  resumption  of  service  by  the 
defendant.  The  court  held  he  could  not  recover.  In  that  case  the 
court  held  that  the  bringing  of  the  action  fixed  and  limited  the  plain- 
tiff's right  to  recover,  and  he  could  recover  no  more  until  he  again 
set  the  statute  in  operation  by  application  in  writing.  The  same  rule 
applies  to  an  action  for  a  continuing  trespass.   Ulme  v.  N.  Y.  C.  & 


H.  R.  R.  R.  Co.,  101  N.  Y.  98,  4  N.  E.  536,  54  Am.  Rep.  661.  In 


lis 


187  NIDW  YOBK  SUPPLBUBNT 


(Sup.  Ct. 


this  action  it  was  held  that  dam^^es  covAd  not  be  recovered  in  an  ac- 
tion for  damages  for  any  act  of  trespass  occurring  after  the  cx>m- 
mencement  of  the  action.  This  rule  has  been  followed  in  numerous 
cases.  Kenyon  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  29  App.  Div.  80,  51 
N.  Y.  Supp.  386;  Van  Veghten  v.  Hudson  River  Power  Transmis- 
sion Co.,  103  App.  Div.  130,  92  N.  Y.  Supp.  956;  Ahrens  v.  City 
of  Rochester,  97  App.  Div.  480,  483,  90  N.  Y.  Supp,  744;  Silsby 
Mfe.  Co.  V.  State  of  New  York,  104  N.  Y.  569,  11  N.  E.  264. 

[3]  In  all  actions  at  law  the  rights  of  the  parties  must  be  deter- 
mined as  of  the  time  of  the  commencement  of  the  action.  Mile^  v. 
Casualty  Co.  of  America,  203  N.  Y.  453-458,  96  N.  E.  744;  Dean 
V.  Metropolitan  E.  R.  Co.,  119  N.  Y.  540-545.  23  N.  E-  1054;  Wisner 
V.  Ocumpaugh,  71  N.  Y.  113-117.  The  defendant,  as  I  read  the  stat- 
ute, is  not  liable  for  a  penalty  until  there  has  been  a  neglect  or  refusal 
to  furnish  gas  or  electricity  "for  a  space  of  ten  days  after  such  ap- 
plication." In  other  words  the  defendant  would  not  be  liable  for 
any  penalty  until  its  n^lect  or  refusal  had  continued  10  days.  I 
think  this  is  the  reason  for  the  penalty  of  $10.  It  is  contrary  to  gen- 
eral experience  to  inflict  the  most  severe  penalty  for  the  first  viola- 
tion. It  is  a  fair  assumption  that  that  penalty  was  intended  as  £i  pun- 
ishment for  the  violation  of  the  statute  during  the  first  10  days.  This 
view  of  the  statute  is  supported  by  Hoch  v.  Brooklyn  Borough  Gas 
Co.,  117  App.  Div.  882,  103  N.  Y.  Supp.  370.  This  being  a  penal 
statute,  it  should  be  strictly  construed.  Henry  v.  Babcock  &  Wilson 
Co.,  125  App.  Div.  538,  109  N.  Y.  Supp.  853. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 

KELLY  and  CLARK.  JJ..  concur. 


(76  Hisc.  Rep.  071.) 

AMERICAN  BILL  POSTING  CO.  T.  GEIGER. 

(Supreme  Court,  Ai^llate  Term,  Second  Departmoit   May,  1012.) 

BtTiDBnoE  a  444*) — ^Pabol  Bvidenoi — ^Wbitten  laASB. 

ItL  an  action  for  breach  of  a  written  lease  of  the  roof  of  a  building  for 
adTertlsing  purposes,  parol  evldrace  that  the  lease  was  delivered  on  con- 
dition that  It  was  not  to  become  effective  If  a  tenant  In  possession  bad 
a  lease  covering  the  same  period  was  Inadmissible. 

tEd.  Note.— For  other  cases,  see  UMdeuce^  Gent  Dig.  ||  VS2Q~iSm, 
2048;  Dec.  Dig.  |  444.*] 

Appeal  fn»n  Municipal  Court,  Borough  of  Brooklyn,  Sixth  Dis- 
trict. 

Action  by  the  American  Bill  Posting  Company  against  William 
Geiger.  From  a  judgment  for  breach  of  a  lease  of  the  roof  of  certain 
premises  for  advertising  purposes,  defendant  appeals.  Affirmed. 

Argued  before  KELLY,  JAYCOX,  and  CLARK,  JJ.  

•For  oUwr  okm  w*  mib*  toplo  *  I  mwBu  In  Dm.    Am.  Dick  1807  to  daU^  ft  Bep'r  ladaxM 
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Alexander  &  Keenan,  for  appellaxiL 
Hirsh  &  Newman,  for  respondent 

PER  CURIAM.  The  serious  question  on  this  appeal  is  whether 
the  learned  justice  below  erred  in  excluding  evidence  of  an  oral  agree- 
ment that  the  written  lease  or  agreement  was  delivered  conditionally. 
The  defendant  delivered  the  instrument  to  the  plaintiff  in  June,  1910, 
which  by  its  terms  leased  to  plaintiff  the  roof  of  a  building  for  one 
year  from  March  1,  1911,  with  a  right  to  the  tenant  to  renew  for  a  like 
period  of  time  on  tiie  same  terms  and  conditions.  The  rental  was  $200 
per  year,  and  the  rent  for  the  first  year  was  paid  to  the  landlord,  the 
defendant  here,  at  the  date  of  the  execution  and  delivery  of  the  instru- 
ment. The  defendant  retained  the  money,  but  two  or  three  days  be- 
fore the  commencement  of  the  term  in  March,  1911,  he  notified  the 
plaintiff  that  he  could  not  deliver  possession,  because  another  tenant 
was  in  possession  under  a  lease  antedating  that  made  to  the  plaintiff. 
On  the  trial  the  defendant  sought  to  prove  an  oral  agreement  with  the 
representatives  of  the  plaintiff  that  the  lease  or  agreement  was  deliv-  « 
ered  conditionally,  not  to  become  effective  if  a  tenant  then.in  possession 
of  the  premises  had  a  lease  for  the  year  from  March  1,  1911,  to  March 
1,  1912,  a  fact  which  the  defendant  landlord  professed  to  be  ignorant 
of  at  the  time  the  writing  was  delivered  This  evidence  was  excluded 
by  the  justice. 

While  the  old  rules  excluding  oral  evidence  to  vary  a  written  in- 
strument have  been  greatly  relaxed  (McCreery  v.  Day,  119  N.  Y. 


1,  23  N.  E.  198,  6  L,  R.  A.  503,  16  Am.  St  Rep.  793),  the  doctrine 


that  agreonents  or  deeds  or  instruments  conveying  an  interest  in  real 
estate  when  Mice  delivered  cannot  be  avoided  by  oral  agreements  that 
the  delivery  was  conditional,  appears  to  be  firmly  established  (Blewitt 
v.  Boorum,  142  N.  Y.  357,  37  N.  E.  119,  40  Am.  St.  Rep.  600).  While 
it  may  be  as  was  said  by  Judge  Bronson  in  Gilbert  v.  North  American 
Fire  Ins.  Co.,  23  Wend.  43,  35  Am.  Dec.  543,  that  the  doctrine  pre- 
vents the  law  from  giving  effect  to  the  honest  intention  of  the  par- 
ties, the  reason  appears  to  be  that  the  avoidance  of  duly  delivered  writ- 
ten instruments  conveying  interest  in  lands  by  parol  would  be  to  ren- 
der titles  to  real  estate  insecure,  and  this  class  of  instruments  is  ex- 
cepted from  the  relaxed  rule. 

The  award  of  damages  appears  to  be  reasonable.  Judgment  af- 
firmed, with  o>sts. 


C76  MlBC.  Rep.  676.) 
JOHN  J.  DALY  IRON,  STEEL  &  METAL  CO.  T.  DNITBD  STATES 
METAL  &  MFG.  CO. 

(Supreme  Court,  Appellate  Term,  Second  Department   May,  1912.) 

Ddositiohs  a  87*) — Motion  fob  CoincBSion. 

Where  defendant  moved  In  October  for  a  commltislon  to  take  testi- 
mony, and  estabUabed  a  prima  facie  caae,  to  which  plaintiff  filed  no  affl- 

*furtQm9»mm  Mt  mbm  topio  *  |  MUMsn  In  Dm.  A  Am.  Dlgi.  1M7  to  date,  *  Rtp'r  Indow. 
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darics  In  opposition,  and  the  caae  was  not  tried  nntD  December,  an  ordi 
denying  the  motion*  withoat  stating  any  grounds,  would  be  reversed. 

[Ed.  Nota— For  otlur  eases,  see  Depositions,  Cent  Vlg.  |  S2;  Dee. 
Dig.  i  37.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  the  John  J.  Daly  Iron,  Steel  &  Metal  Company  against 
the  United  States  Metal  &  Manufacturii^  Company.  From  an  or- 
dtt  denying  defendant's  motion  for  a  commission  to  take  testimony  of 
witnesses,  it  appeals.  Reversed. 

Argued  before  KELLY,  JAYCOX,  and  CLARK,  JJ. 

Oiarles  J.  Hardy,  for  appellant. 
Lawrence  T.  Gresser,  for  respondent 

PER  CURIAM.  As  to  the  appeal  from  the  order,  there  is  nothtag 
to  show  why  it  was  refused.  Defendant  made  out  a  prima  facie  case 
for  a  commission.  The  order  recites  the  motion  and  affidiavits,  and 
that  plaintiflF's  attorney  was  heard  in  opposition,  and  then  denies  the 
motion — no  ground  stated  and  no  affidavits  in  opposition. 

Respondent  says  no  appeal  was  taken  from  tiie  order,  but  he  is 
wrong.  Notice  of  appeal,  with  his  admission  of  service,  is  returned. 
The  motion  for  commission  was  made  in  October.  The  case  was  not 
tried  until  December.  The  evidence  sought  was  material.  One  of  the 
issues  in  dispute  was  the  weight  of  the  material  delivered.  While  it 
is  true  the  plaintiff  claimed  that  the  test  was  the  weight  when  loaded 
in  Long  Island  City,  and  these  witnesses  unloaded  the  freight  at  the 
point  of  delivery,  it  would  seem  that  in  any  event  the  evidence  was 
admissible.  But  no  reason  is  given  for  denying  the  motion  to  which 
defendant  appears  to  have  been  entitled  under  Municipal  Court  Act 
(Laws  1902,  c.  580)  §§  205-207. 

Defendant  claimed  under  the  printed  <M*der  blank  that  it  was  the 
weight  at  the  mUl  which  governed.  Order  says  payment  to  be  made 
by  mill  returns.  Plaintiff  claimed  that  the  written  part  of  the  order, 
providing  for  delivery  on  board  at  Long  Island  City,  governed.  With- 
out passing  on  this  question,  we  think  the  evidence  was  admissible. 

Order  denying  motion  for  commission  reversed,  with  $10  costs  to 
appellant. 

Order  reversed,  with  $10  costs  to  appellant 


(76  Misc.  Bep.  574.) 

JOHN  J.  DALT  IBOM,  STBEL  &  METAL  CO.  T.  UNITED  STATES 
METAL  &  MFG.  CO. 
(Supreme  Court  Appellate  Term,  Second  Department   May,  1912.) 

ACCOBD  AMD  SaTIBFACTIOK  (i  11*) — CoUPBOHIBB  AND    SXTTLEUBNT  d  B*)— 
CBXCKS — ACCEPTANOU. 

Where  voucher  checks  reciting  that  they  were  payments  "In  full"  were 
received  by  plaintiff,  and  be  receipted  and  deposited  them  after  crossing 
out  the  wordB  "in  full,"  and  there  was  no  explanation  as  to  why  such 
words  were  erased,  they  constituted  an  accord  and  satisfaction, 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Gent  Dig.  H 
75-82 ;  Dee.  Dig.  1  U ;•  Oompromlae  and  Settlement  Gent  Dig.  H  10-16; 
Dec.  Dig.  I  6.*] 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District 
Action  by  the  John  J.  Daly  Iron,  Steel  &  Metal  Company  against 
the  United  States  Metal  &  Manufacturing  Company.   Judg^nent  for 
plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  ordered. 
Argued  before  KELI^Y,  JAYCOX.  and  CLARK,  JJ. 

Charles  J.  Hardy,  for  appellant. 
Lawrence  T.  Gresser,  for  respondent 

PER  CURIAM.  We  think  that  the  receipt  and  deposit  of  tiie 
voucher  checks,  reciting  that  the  payments  were  "in  full,"  constituted 
an  accord  and  satisfaction,  unless  explained  in  some  way.  Nassoiy 
V.  Tomlinson,  14S  N.  Y.  326,  42  N.  E.  715,  51  Am.  St.  Rep.  695; 
Gribble  v.  R.  Van  Praag  Supply  Co.,  124  App.  Div.  829,  109  N. 
Y.  Supp.  242.  The  amount  due  was  in  dispute.  The  parties  were  at 
odds  over  the  we^hts.  Plaintiff  received  the  vouchers,  but  crossed 
out  the  words  "in  lull,"  receipting  them  and  depositing  them.  Noth- 
ing is  said  about  it  on  the  trial,  except  the  bare  statement  of  plaintiff's 
president  that  he  "scratched  out"  the  words.  Unless  there  is  some  ex- 
planation, this  constitutes  an  accord  and  satisfaction. 

Again,  the  plaintiff  failed  to  show  the  weights  as  returned  by  the 
mills.  We  do  not  say  this  was  an  essential  part  of  plaintiff's  case, 
and  defendant  failed  to  show  these  weights,  possibly  because  it  was 
denied  a  commission  to  examine  the  witnesses  at  the  mill.  The  writ- 
ten order  provides  that  payments  are  to  be  made  according  to  the 
weights  shown  by  the  returns  irom  the  mill.  There  is  nothing  incon- 
sistent in  the  written  and  pririted  part  of  the  order.  If  there  were, 
doubtless  the  written  part  would  control.  But  they  relate  to  differ- 
ent subjects — one,  the  written  part,  provides  for  delivery  in  Long 
Island  City;  the  other,  the  printed  part,  for  weighing  by  the  mill.  If 
the  weight  at  Long  Island  City  and  the  weight  at  the  mill  differed,  it 
may  be  that  plaintiff  can  explain  it,  or  that  the  court  will  find  that 
part  of  the  goods  was  lost  in  transit.  But  we  think  it  is  dear  that  de- 
fendant had  the  right  to  show  the  weight  at  the  mill. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  event. 


1.  BZEOUTOBS    AICD    ADKIMIBIBATOBS    (}  221*)— CUIUS   Aqainsz  Estatb — 
Pboot. 

WbUe  the  burden  of  provlns  a  dlapnted  claim  against  a  decedent's 
estate  Is  on  claimant,  and  a  claim  withheld  during  decedent's  life  and 
Bought  to  be  enforced  after  hla  death  should  be  carefully  scrutinized, 
and  admitted  only  on  satisfactory  proofs,  yet  having  been  rejected,  and 
claimant  put  to  bis  proofs,  no  different  evidence  from  that  required  in 
otti«r  proceedings  for  enforcement  of  debts  of  a  similar  nature  Is  re- 
quired; 80  that  production  of  a  note  pni^wrtlng  to  have  been  made  by 
deceased  and  proof  of  consideration  ti  prima  fade  aufflclent,  putting  on 
the  flzmmtrlx  the  borden  of  snatatnlnE  her  plea,  of  the  note  helHas  apurlona. 


[Ed.  Note. — For  other  case*,  see  Executors  and  Administrators,  Cent 
Dig.  M  901-808H.  18B8.  1861-1868,  1866,  1866,  1871-1874,  1S76;  Dec.  Dlff. 
|221.«] 
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X  BtIDKITOC  n  60*) — PraSUlCPTION— IniCOOBNOB. 

Aa  against  a  litigant  claiming  fo^ery  18  the  iffesomptloD  of  Innocence, 
patting  on  ber,  In  a  dvll  caa^  the  burden  of  e^bllsblng  tbe  dalm  by  a 
preponderance  of  proof. 

[Bd.  Note.— For  otber  cases,  see  Brldenoe,  Cent  Dig.  |  SI;  Dec  Dig. 
»  60 .♦] 

8.  EvtDENCK  (I  668*)— -Opikion  Etzdenox. 

Opinion  evidence  la  merely  an  aid  to  the  trior  of  facts,  and  nerer  con- 
clusive, especially  when  the  opinion  la  founded  on  a  hypothesis  demon- 
strably incomplete  or  lnconclusiT& 

tEd.  Note.— For  other  cases,  see  Bvidoioe,  Cent  Dig.  H  2S&2-2394; 
Dec.  Dig.  S  56&*] 

4.  Evidence  (8  673*) — Opinion  Evidenob — CONnjor  with  Other  Evidence. 
As  against  an  opinion  of  a  handwriting  expert,  a  note  must  be  found 
genuine;  a  disinterested  and  nnlmpeached  witness  testifying  that,  on 
its  holders  offering  to  sell  it  to  him  In  the  presence  of  the  person  whose 
name  was  signed  to  it  as  maker,  such  person  objected,  and  Mid  he  would 
"take  It  up  shortly." 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  S  2388 ;  Dec.  Dig. 
i  678.*] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Elizabeth 
Mara,  executrix  of  Patrick  Harris,  deceased.  Claim  of  William  B. 
Koller  &  Bro.  sustained. 

John  H.  Rogan,  fpr  claimant 
Frank  T.  Fitzgerald,  for  executrix. 

FOWLER,  S.  This  matter  came,  on  for  hearing  before  the  late 
surrogate  pursuant  to  a  written  consent  of  the  parties,  and  was  there- 
after continued  before  his  successor,  the  present  incumbent,  pursuant 
to  a  like  consent. 

The  sole  question  presented  to  the  surrogate  for  his  determination 
involves  the  validity  of  a  promissory  note  for  $500,  dated  New  York, 

April  16,  1903,  and  payable  on  demand  to  the  order  of  William  B. 
Koller  &  Bro.,  with  interest  at  6  per  cent  This  note  of  hand  pur- 
ports to  be  made  by  Patrick  Harris,  deceased,  and  payment  of  such 
note,  with  balance  of  interest,  is  now  claimed  from  the  ac(X>unting 
executrix  by  William  B.  Koller  &  Bro.,  the  payees  named  in  tbe  note. 
Receipts  of  interest  are  indorsed  on  the  note  as  follows: 

"Rec.  Jan.  1,  "OT.  ninety  doll..  Int  to  April  16,  'OS.  W.  K.  &  Bro.** 
"Beceived  Jan.  3,  '08,  sixty  doll.,  tnt  to  Apl.  16,  'Oa*' 

The  $150  interest  thus  conceded  to  be  paid  is  credited  by  Koller  & 
Bro.  in  their  proof  of  claim. 

It  seems  that  Koller  &  Bro.  filed  objections  to  the  account  of  the 
executrix,  and  that  those  objections  resulted  in  the  stipulations  sub- 
mitting the  validity  of  the  note  mentioned  to  the  surrogate.  The  trial 
of  the  issue  of  fact  was  not  very  formal,  and  objections  to  the  com- 
petency of  interested  witnesses  seem  to  be  waived  in  most  instances. 
Yet,  if  the  contention  of  the  executrix  is  analyzed,  it  raises  no  less 
grave  an  issue  than  forgery  of  the  note  thus  presented  by  the  claim- 
ants for  payment. 
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It  appears -in  evidence  that  the  payees  of  &e  note  gave  Patrick 
Harris,  on  the  day  the  note  of  hand  bears  date,  their  own  check  to 
his  order  for  the  stun  of  $500.  This  check  also  bears  the  indorse- 
ment of  Patrick  Harris,  and  it  is  claimed  to  represent  the  considera* 
tion  for  which  the  note  was  given  to  claimants.  In  the  course  of  the 
hearing  the  counsel  for  the  executrix  conceded  that  this  check  was 
taken  from  Roller  &  Bro.'s  check  book  in  regular  order  and  that  it 
was  cashed  at  the  bank  on  which  it  was  drawn,  and  that  the  proceeds 
were  paid  to  Mr.  Patrick  Harris,  deceased.  Thus  we  have  the  genu- 
ineness of  the  check  practically  admitted  by  cdunsd  for  the  executrix. 
The  expert  called  by  the  executrix  seemed  also  to  concede  the  genu- 
ineness of  the  indorsement  by  Patrick  Harris  of  the  check  of  even 
date  with  the  note.  Indeed,  he  used  such  indorsement  as  a  genuine 
writing  for  the  purpose  of  comparison  with  the  signature  on  the  note. 
The  only  other  documents  introduced  in  evidence  for  tiie  purpose  of 
c(»nparison  appear  to  be  checks  of  a  third  person,  dated  in  1908  and 
1909,  and  bearii^  the  indorsement  bf  Patrick  Harris.  The  lapse  of 
time  between  the  date  of  the  note  and  the  checks  of  1908  and  1909 
was  considerable;  but  the  expert  called  for  the  executrix,  I  think, 
conceded  the  similarity  of  the  general  makeup  of  the  letters  com- 
posing the  words  "Patrick  Harris"  in  all  save  one  of  the  documents 
used  for  the  purpose  of  comparison  on  the  hearing.  The  one  excepted 
was  illegible  and  made  under  circumstances  which  should  have  ex- 
cluded it  from  comparison. 

[1]  The  burden  of  proving  a  disputed  claim  ^^ainst  the  estate  of 
(me  deceased  is,  of  course,  on  the  claimant  "Ei  incumbit  probatio, 
qui  dicit,  non  qui  negat."  Walbaum  v.  Heaney,  104  App.  Div.  412, 
93  N.  Y.  Supp.  640.  And  it  is  also  a  general  principle  tiiat  a  claim 
withheld  during  the  life  of  an  alleged  debtor  and  sought  to  be  en- 
forced after  his  death  should  be  carefully  scrutinized,  and  admitted 
only  upon  satisfactory  proofs.  Kearney  v.  McKeon,  85  N.  Y.  137: 
But  when  the  creditor's  claim  is  rejected  and  he  is  put  to  his  proofs, 
the  law  requires  no  differoit  evidence  fr(»n  that  required  in  other 
proceedings  for  the  enforcement  of  debts  of  a  similar  nature.  Here 
the  creditors  produce  a  note  purporting  to  be  made  by  the  deceased 
and  prove  a  consideration.  Prima  facie  the  proofs  suffice  to  support 
such  claim.  The  executrix,  to  meet  the  evidence,  does  not  plead  pay- 
ment, but  affirms  that  the  note  is  spurious.  It  would  seem  that  at 
Uiis  stage  the  burden  of  sustaining  such  plea  is  with  the  executrix,  and 
if  she  fails  to  sustain  her  plea  that  the  holders  of  the  note  must  pre- 
vail. 

[2]  When  a  charge  of  forgery  is  made  by  a  litigant,  I  take  it  that 
even  in  a  civil  proceeding  the  presumption  of  innocence  applies  in 
favor  of  the  persons  charged.  There  is  no  other  presumption  more 
highly  favored  in  law  than  that  of  innocence,  and  this  is  so  whether 
such  a  charge  of  crime  or  gross  delict  arises  in  a  direct  proceeding 
to  punish  the  offenders  or  in  some  collateral  proceeding.  "Injuria  non 
praesumitur."  Ross  v.  Htmter,  4  T.  R.  33;  Best  on  Evidence  (3d 
Am.  Ed.)  §  346.  So  stroi^ly  is  the  presumption  of  innocence  applied 
by  the  courts  tiiat  it  genenilly  prevails  over  conflicting  presumptions. 
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Clayton  v.  Wardell,  4  N.  Y.  237,  238.  But  even  if  the  executrix  is 
relieved  from  proving  the  forgery  charged  beyond  reasonable'  doubt, 
as  would  be  the  case  if  the  people  were  the  prosecutors  of  such  a 
charge,  certainly  she  must  establish  the  truth  of  her  plea  by  a  pre- 
ponderance of  proof. 

[3]  With  this  brief  survey  of  general  principles  applicable  in  any 
judicial  solution  of  the  issue  here  presented  for  trial,  we  proceed  to 
consider  the  state  of  the  proofs.  The  only  testimony  in  support  of 
the  charge  of  evil  fabrication  or  falsification  of  the  note  in  controversy 
is  given  by  the  handwritii^  expert  called  for  the  executrix,  and  his 
testimony,  in  substance,  is  to  the  effect  that  llie  similarity  between 
the  signatures  to  the  dieck  of  1903  and  the  note  of  hand  of  the  same 
date  is  too  great  to  be  natural.  He  swears  that  it  is  almost  impcw- 
sible  for  any  one  to  write  signatures  twice  alike,  and  from  these  prem- 
ises he  infers  that  the  note  is  not  |;enuine.  If  we  concede  the  ac- 
curacy of  the  premises,  the  conclusions  of  the  eiqMsrt  may  be  war- 
ranted. But  in  looking  closely  oVer  the  testimony  the  surrc^te  finds 
that  no  writings  by  Patrick  Harris  are  in  evidence^  except  his  signa- 
tures. If  Harris  was  unable  to  write  other  tihan  his  name,  as  is  sug- 
gested by  the  fact  just  noticed,  it  would  seem  to  the  surrogate  that 
the  writing  of  Patrick  Harris  was  purely  mechanical,  and  not  the 
exercise  of  a  literary  faculty  in  which  letters  tend  to  become  arbitrary 
or  conventional,  scMnetimes  wholly  arbitrary  in  the  case  of  purely 
literary  people.  The  uneducated  man,  who  can  write  his  name  only, 
would  probably  take  fewer  liberties  with  the  letters  combined  in  his 
name,  and  thus  a  tendency  to  exact  mechanical  reproduction  of  signa- 
tures might  be  apparent  in  his  case,  when  it  would  not  be  apparent 
by  the  various  examples  of  the  signatures  of  the  more  educated  and 
freer  cursive  handwriters. 

To  one  who  can  write  his  name  only  his  signature  tends  to  be 
stereotyped,  for  the  letters  then  mean  but  one  thing.  This  is  not 
true  in  the  case  of  handwriting,  which  means  a  thousand  things  to 
the  writer.  It  may  even  be  doubted  whether  a  signature  maker  is  a 
handwriter  at  all,  and  whether  expert  testimony  is  competent  in  his 
case.  At  least  this  hypothesis  was  not  considered  by  the  expert  wit- 
nesses or  by  counsel  in  the  cause,  and  yet  it  cannot  be  excluded  by 
the  surrogate  in  any  attentive  consideration  of  the  testimony;  for 
the  surrogate,  and  not  the  expert,  is  to  decide  the  issue  of  fact  in 
this  cause.  Opinion  evidence  is  always  offered  as  an  aid  to  the  triors 
of  fact,  and  it  is  never  conclusive,  especially  when  the  opinion  is 
founded  on  a  hypothesis  demonstrably  incomplete  or  inconclusive. 

There  is  perhaps  another  good  reason  why  the  surrogate  should 
form  his  own  independent  conclusion  in  this  cause.  The  expert  for 
the  executrix  assumed  that  the  check  was  genuine,  and  then  reached 
his  conclusion  that  the  note,  from  its  close  resemblance,  was  simulated. 
Had  the  note  been  conceded  by  the  expert  to  be  genuine,  the  check 
could  be  proved  a  forgery  by  the  same  process  of  reasoning.  With- 
out, however,  questioning  the  accuracy  of  the  scientific  methods  of 
the  professional  expert  in  question,  it  seems  to  the  surn^te  that 
other  testimcKiy  givoi  in  by  the  headers  of  the  note  precludes  tiie 
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surrogate  from  considering  the  opinion  evidence  at  all.  The  hand- 
writing expert  called  by  the  holders  of  the  note  is  of  tlie  opinion  that 
the  signature  of  Patrick  Harris  to  the  note  is  genuine,  and  that  the 
signature  on  the  note  and  that  on  the  check  of  even  date  were  both 
written  by  Patrick  Harris.  As  no  other  expert  evidence  was  given 
in  by  either  party  to  the  controversy,  the  probabilities  are  left  by  the 
experts  evenly  balanced,  and  the  surrogate  is  therefore  at  liberty  to 
disregard  such  testimony  and  to  form  his  conclusion  free  from  the 
conjectures  of  the  expert  witnesses  on  either  side.  This  is  certainly 
a  great  relief  to  the  surrogate,  as  it  would  be  manifestly  repugnant 
to  justice  to  find  forgery  on  tiie  unsupported  testimony  of  a  single 
opinion  witness.  Having  reference  to  ttie  even  weight  of  testimony 
noted,  we  now  recur  to  the  presumption  of  innocence  which  must  pre- 
vail in  any  case  where  the  evidence  is  so  evenly  balanced  as  that  of 
the  experts.  It  is  apparent  that  the  presumption  in  question,  if  ap- 
plied at  this  point,  favors  the  holders  of  the  note. 

[4]  But  it  is,  fortunately,  not  on  opinion  evidence,  or  on  the  ap- 
plication of  prestunptions,  diat  the  solution  of  the  issue  of  fact  in 
this  matter  necessarily  rests.  The  surrogate  has  pointed  out  that  the 
genuineness  of  the  check  of  1903  was  conceded  by  counsel  for  the 
executrix.  The  genuineness  of  the  note  is  also  established  by  the 
testimony  of  a  disinterested  and  unimpeached  witness,  Mr.  De  Angelo, 
who  swears  that  Koller  &  Bro.,  the  holders,  ofTered  to  sell  him  this 
very  note  in  the  presence  of  Patrick  Harris,  and  that  Harris  objected 
to  the  sale,  stating  that  he  would  "take  it  up  shortly."  In  view  of 
Mr.  De  Angelo's  testimony,  the  surrogate  must  find  tiiat  the  note  is  a 
valid  obligation  in  the  hands  of  Koller  &  Bro. 

Let  the  findings  and  decision  be  accordingly^ 


(76  Mlac.  Bep.  SM.) 

In  re  JACOBS'  WIU:^ 
(Surrogate's  Court.  New  York  County.   April,  1912.) 

1.  WnnaBBs  (i  43*)— Competkkct — Couussion  or  Orimk. 

Under  Code  CIt.  Proc.  |  8S2,  provldluK  that  a  person  who  has  been 
convicted  of  crime  is  nevertheless  a  competent  witness,  the  fact  that 
witnesses  are  engaged  In  the  business  of  professional  sporting  book- 
makers, which  is  unlawful,  does  not  r«ider  them  Incompetent,  but  goes 
only  to  the  credibility  of  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Gent  Dig.  |  108;  Dec. 
Dig.  8  46.*] 

2.  WnxB  (i  302*) — Pbobatk — Sttfticibnct  of  Etidengb. 

Where,  after  a  widow  has  been  appointed  administratrix  of  her  hus- 
band's estate,  on  petition  showing  that  he  died  Intestate,  and  she  has 
.  acted  in  that  capacity  for  over  a  year,  she  offers  for  probate  a  wUl  giv- 
tais  all  bis  estate  to  hsx,  and  npon  a  contest  as  to  Its  gehnineness  all  the 
dicnmstances  concerning  its  custody  are  inconsistent  with  the  testamen- 
tary character,  and  the  testimony  on  every  issuable  fact  is  controverted, 
she  has  not  sustained  the  burden  of  proof  resting  on  her,  and  probate 
will  be  dented. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  |!  575,  581,  700-TlO; 
Dea  Dig.  |  302.*] 
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8.  Wills  (|  289*>— Pbobatk— Bubdbn  of  Pbooi-. 

The  burden  of  prorlng  to  the  satisfaction  of  the  scrrogate  the  genaln^ 
ness  of  a  will  and  the  validity  of  Its  execution  rests  on  the  proponent 

[Ed.  Note.— For  other  cases,  see  WUla.  Gent  Dig.  U  66&-6eL:  Dec 
Dig.  I  289.*] 

4.  Wills  (f  293*} — F&obats—Aduissibiltit  of  Etidbhck. 

In  a  testamentary  cause,  the  surrogate  Is  entitled  to  consider  the  facta 
regarding  the  custody  and  producUon  of  the  testamentary  paper;  that 
Is,  from  whom  and  whence  It  came. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Gent  Dig.  H  W6-«72.  676-078; 
Dec  Dig.  i  293.*] 

5.  EVIDBNCZ  (8  60*) — PBESXTUPTIOHS — lnn0CBR<». 

The  proponent  of  a  will,  the  signature  to  which  is  alternately  sworn 
to  be  a  forgery  and  genuine  with  equal  freedom,  Is  entitled  to  the  bencflt 
of  the  presumption  ot  Innocence,  tbongh  such  presumption  Is  not  strictly 
applicable. 

[Ed.  Mote^For  ottwr  esses,  see  Bvldence,  Gaat  Dig.  f  81;  Dec  Dig. 
|6a*i 

Proceedings  on  the  probate  of  the  last  will  of  Henry  Jacobs.  Pro- 
bate denied. 

Samuel  J.  Siegel,  for  proponent. 

Hamilton,  Gregory  &  Freeman,  for  contestant. 

FOWLER,  S.  This  in  one  respect  is  a  most  unusual  case  in  this 
tribimal.  As  stated  in  the  written  brief  of  counsel,  submitted  in  be- 
half of  proponent: 

"The  testimony   *   *   *   is  most  conflicting,  almost  every  fact  testified  to 

by  any  of  the  witnesses  being  contradicted." 

This  frank  and  justified  statement  by  proponent's  own  counsel  is 
very  significant  on  a  contested  probate,  where  the  burden  of  proof, 
by  established  authority,  rests  so  strongly  on  the  proponent  through- 
out the  trial.  For  more  than  a  year  past  the  proponent  has  been 
acting  as  the  administratrix  of  her  late  husband,  Henry  Jacobs.  The 
sworn  petition  for  the  widow's  appointment  disclosed  that  Henry 
Jacobs  died  intestate  or  without  a  will.  It  was  only  after  a  long  course 
of  administration  by  the  widow,  and  after  trouble  and  altercation  had 
developed  between  those  entitled,  pursuant  to  the  statute  of  distribu- 
tions, to  succeed  to  the  estate  of  Henry  Jacobs,  that  the  paper  pro- 
pounded was  discovered,  under  circumstances  which,  to  say  the  least, 
are  unusual.  These  circumstances  in  themselves  tend  to  excite  some 
suspicion,  in  view  of  the  proofs,  concerning  the  genuineness  or  suffi- 
ciency of  the  testamentary  paper  propounded.  The  mere  appearance 
of  the  paper  after  such  a  lapse  of  time  naturally  caused  some  surprise 
to  the  father  of  deceased,  who  had  long  been  led  to  suppose  himself 
entitled  to  one-half  of  his  son's  property,  under  the  statutes  of  this 
state  controlling  the  division  of  such  property  in  the  event  of  intes- 
tacy. The  father  now  earnestly  contests  the  genuineness  and  validity 
of  the  paper  in  question,  on  this  proceeding  to  probate  it,  and  so  suc- 
cessfully that  proponent's  own  counsel  concedes  that  ihe  testimony 
on  every  issuable  fact  in  the  cause  is  controverted.  And  it  is  so. 
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[1]  The  late  Henry  Jacobs*  the  alleged  testator,  was  proved  beyond 
all  controversy  to  have  been  in  his  lifetime,  by  occupation,  a  profes- 
sional sporting  book-maker.  His  accounts,  given  to  some  extent  in 
evidence,  disclose  the  varying  success  of  this  now  unlawful,  but  lucra- 
tive, occupation.  It  naturally  followed  that  Henry  Jacobs'  intimate 
associates  during  life  were  those  who  followed  the  same  occupation, 
and  some  of  them  appeared  on  the  witness  stand  and  frankly  admitted 
that  their  calling,  at  the  times  involved  in  the  evi(Unce,  was  the  un- 
lawful one  mentioned.  This  established  fact  is  asserted  by  proponent 
to  go  to  the  credibility  of  such  witnesses,  and  the  widow,  here  the 
proponent,  presses  this  point  upon  me  with  so  much  insistence  that 
I  am  obliged  to  give  it  due  consideration  in  weighing  the  evidence. 
In  many  countries,  where  racing  is  encouraged,  book-making  per  se  is 
not  unlawful.  But  it  is  proscribed  here  (Penal  Law  [Consol.  Laws 
1909,  c.  40]  §  986),  and  the  conceded  infraction  of  our  law  by  ^ 
witness  may  go  to  his  credibility,  and  to  some  degree  bears  upon  the 
weight  of  his  testimony.  But,  as  the  contestant's  witnesses  also  were 
necessarily  drawn  from  his  own  station  in  life,  I  do  not  think  I  should 
be  justified,  even  if  the  witnesses  are  disparted,  in  disregarding  such 
portion  of  their  testimony  as  is  consistent  with  tihe  circumstantial  evi- 
dence apparent  in  the  cause.  I  know  of  no  rule  which  disqualifies 
such  witnesses  from  testifying  to  facts  within  their  own  knowledge. 
Code  Civ.  Proc.  §  832,  The  concededly  lawless  character  of  their 
occupation  goes  only  to  their  credibility.  To  this  qualification  of  their 
evidence  I  nave,  as  demanded,  given  due  weight  and  consideration. 

[2]  But  if  the  contestant's  evidence  is  tinctured  by  some  marks 
which  go  to  its  probative  quality  and  effect,  the  same  is  true  to  some 
extent  of  the  evidence  offered  to  me  upon  the  part  of  proponent. 
One  of  the  two  attesting  witnesses  to  the  allied  will  is  sought  to 
be  impeached  as  a  person  unworthy  of  belief,  and  witnesses  familiar 
with  his  general  reputation  in  the  community  in  which  he  lives  have 
sworn  that  they  would  not  believe  him  under  oath.  The  other  at- 
testing witness,  while  not  impeached  directly,  became  an  attesting  wit- 
ness to  the  will  under  circtunstances  which,  if  true,  are  so  unnatural 
as  to  be  most  suspicious  in  themselves.  In  this  cause  the  genuineness 
of  Henry  Jacobs'  subscription  to  the  alleged  will  is  not  only  disputed, 
but  the  evidence  in  regard  to  it  is  baffling  beyond  all  precedent  familiar 
to  me.  It  is  alternately  sworn  to  be  a  forgery  and  genuine,  with 
equal  freedom.  So  proofs  of  the  "alibi'*  of  Henry  Jacobs  on  ma- 
terial occasions,  such  as  the  date  of  execution,  have  been  freely  es- 
tablished and  as  freely  disproved  by  the  deliberate  oaths  of  the  differ- 
ent witnesses,  so  much  so  as  to  make  all  certitude  as  to  the  real 
izct  absolutely  impossible.  The  testimony  on  all  points  at  issue  is  as 
completely  at  variance  as  a  universal  affirmative  on  the  one  side  and 
a  universal  negative  on  the  other  can  make  it.  There  is  no  shade  of 
agreement  on  any  one  point. 

It  is  sworn  on  the  part  of  the  widow,  who  at  this  late  day  produces 
tile  will  and  who  is  the  proponent  here,  that  she  lately  found  the  will 
in  Chicago  in  a  little  modem  writing  desk,  formerly  in  the  apartment 
of  Henry  Jacobs  in  this  city.  It  was  not  a  desk  of  the  old  pattern. 
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with  secret  drawers  or  hidden  receptacles,  but  a  plain,  common  desk. 
This  desk,  after  Henry  Jacobs'  death,  had  for  some  space  of  time 
been  in  constant  use  by  the  widow,  and  when  she  broke  up  her  heme 
here  she  sent  it  on  to  her  brother  in  Chicago,  where  she  frequently 
was.  There  the  desk  stood  in  a  frequented  room  of  this  brother's 
house.  Long  after  the  letters  of  administration  to  the  widow,  and 
when  friction  between  the  families  of  the  widow  and  her  husband  was 
most  acute,  the  widow  says  she  found  the  alleged  will  in  this  familiar 
little  desk  in  Chicago.  This  will  gives  all  the  husband's  estate  to 
her.  On  the  part  of  the  contestant  it  is  sworn  that  the  desk  in  ques- 
tion was  thoroughly  searched  in  New  York  after  Mr.  Jacobs'  death 
and  that  it  then  contained  no  such  testamentary  paper  as  that  now 
propounded. 

But  what  of  the  paper  itself?  This  paper  on  its  face  certainly 
contains  one  singularity:  It  purports  to  be  witnessed  by  a  person 
whose  only  permanent  residence  was  in  Chicago,  a  man  who  had 
rarely  been  in  New  York,  and  who  was  a  friend  of  the  widow's 
brother  residing  in  Chicago.  This  witness  was  not  a  friend  of  de- 
ceased, wfio  lived  in  New  York.  On  an  accidental,  rare,  and  curious 
visit  to  New  York,  with  no  real  motive  assigned  for  such  visit,  this  at- 
testing witness  says  he  by  chance  met  Henry  Jacobs  in  the  street,  and 
he  then  went  to  Mr.  Jacobs*  apartment  and  tiiere  witnessed  this  will. 
This  attesting  witness  was  in  New  York  but  once  in  some  years,  and 
then,  by  his  own  account,  wily  for  a  few  moments  or  hours,  when  he 
returned  immediately  to  Chicago,  whence  he  came.  During  his  brief 
sojourn  in  this  city  he  stopped  nowhere,  slept  nowhere,  and  had  no 
real  business  here,  and  during  his  brief  stay  he  saw  no  one  except 
the  alleged  testator  and  the  other  attesting  witness,  and  them  he  met 
casually  while  strolling  in  the  street  of  this  vast  city.  The  fact  may 
be  as  this  witness  states,  and,  although  the  incident  is  so  strange,  I 
cannot  say  that  it  is  impossible.  But  it  is  controverted  on  the  part 
of  the  contestant  by  an  alibi  for  the  alleged  testator,  Henry  Jacobs* 
on  the  very  evening  of  the  allied  execution  of  the  will.  This  alibi, 
sworn  to  by  all  the  intimate  associates  of  Henry  Jacobs,  on  the  day 
of  the  alleged  execution,  is  complete,  if  the  witnesses  to  it  are  to  be 
believed.  According  to  them  Henry  Jacobs  was  elsewhere  at  the  mo- 
ment assigned  by  proponent  for  the  execution  of  the  paper.  That  the 
alleged  testator  could  have  been  at  two  places  far  apart  at  the  same 
moment  is  impossible. 

The  testimony  of  the  other  attesting  witaess  to  the  all^d  will  is 
sought  to  be  impeached  by  contestant,  and  with  some  effect.  He 
also  had  some  association  with  the  widow  rather  than  with  the  alleged 
testator.  But  the  most  serious  issue  of  all  concerns  the  genuineness 
of  Henry  Jacobs'  alleged  signature  to  the  paper  in  question.  His 
associates,  one  and  all,  denounce  it  as  a  forgery,  while  only  the  ex- 
perts called  for  the  widow  insist  that  in  their  opinion  it  is  genuine. 
These  experts  were  bank  clerks,  and  apparently  not  very  expert.  The 
proponent,  by  a  curious  resort  to  a  stratagem,  justified  by  the  law 
of  this  state  (People  v.  Murphy.  135  N.  Y.  450,  455,  32  N.  E.  138; 
Hoag  v.  Wright,  174  N.  Y.  36,  43,  66  N.  E.  579.  63  L.  R.  A.  163). 
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produced  on  the  trial  a  simulated  signature  of  Henry  Jacobs,  made  it 
18  said  in  her  presence  for  the  purposes  of  cross-examination.  This 
test  was  unfortunate  for  proponent  in  this  cause,  for  her  own  experts 
oa  the  stand  hesitated  about  denouncing  this  conceded  imposture,  al- 
though they  had  been  instructed  in  advance  that  it  would  be  shown  to 
them  as  the  first  of  a  series  of  signatures,  the  others  of  which  would  be 
genuiiK.  These  experts  were  not,  however,  professicmal  experts,  al- 
thoueji  they  were  perfectly  competent  witnesses  to  handwritiI^;.  I  must 
say  mat  the  facility  by  which  dus  conceded  impmture  was  fabricated  in 
the  presence  of  the  widow  herself  did  not  impress  me  favorably  with 
the  evidence  adduced  to  establish  genuineness  of  the  signature  to  the 
will.  Although  such  a  test,  as  a  comparison  with  a  spurious  signature, 
is  authorized  on  cross-examination  by  the  adjudications  of  this  state,  I 
confess  that  I  was  particularly  reliev&l  when  this  pseudo  signature 
disappeared  from  my  sight.  It  seemed  to  me  that  tiiis  conceded  im- 
posture had  been  produced  in  the  presence  of  the  widow  herself  with 
a  si^estive  facility  startling  to  ^e  moral  sense.  And  yet  I  cannot 
criticise  it,  for  in  this  state  such  conceded  impostures  are  allowed  to 
be  used  on  the  cross-examination  of  experts.  People  v.  Murphy,  135 
N.  Y.  450,  32  N,  E.  138;  Hoag  v.  Wright,  174  N.  Y.  36,  66  N.  E. 
579,  63  L.  R.  A.  163.  But  it  was  a  resort  to  a  dangerous  expedient 
in  this  cause,  for  it  almost  destroyed  proponent's  own  experts,  and 
the  contestant  then  called  none,  relyii^  in  this  particular  on  the  evi- 
dence of  the  ordinary  associates  of  Henry  Jacobs,  who  were  most 
familiar  with  his  handwriting. 

I  have  indicated  enough  of  the  testimony  and  its  character  to  dem- 
onstrate that  the  evidence  before  me  in  this  probate  cause  is  very 
confused.  Whichever  way  I  examine  a  material  fact,  I  am  con- 
fronted with  a  strenuous  sworn  affirmation  of  it  on  the  one  hand 
and  an  equally  strenuous  sworn  denial  of  it  on  the  other.  In  conse- 
quence I  am  unable  to  find  any  fact  alleged  by  proponent,  without 
the  most  serious  disre^rd  of  the  sworn  testimony  offered  by  the  con- 
testant. Both  versions  cannot  be  true ;  one  must  be  false.  But  which  ? 
This  is  the  enigma.  This  cause  is  in  any  event  a  sad  example  of 
the  infirmities  of  human  testimony,  although  given  in  a  court  of  jus- 
tice, under  the  most  solemn  adjuration.  While  I  am  always  unwilling 
to  indulge  in  harsh  criticism  of  suitors  who  resort  to  this  court,  and 
am  prone  to  make  great  allowance  for  the  weaknesses,  the  imagina- 
tibn,  the  obtusen^s,  and  the  forgetfulness  of  ordinary  witnesses,  I 
cannot  allow  the  parties  in  this  cause  to  depart  from  this  place  under 
the  mistaken  impression  that  such  serious  discrepancies  as  those  here 
apparent  in  sworn  testimony  have  not  been  noticed  by  me.  I  owe 
this  observatiOTi  at  least  to  the  dignity  of  legal  procedure  and  to  the 
requirements  of  the  corporate  state  whose  procedure  it  is. 

[3]  The  true  solution  of  such  a  difficult  situation  as  that  just  de- 
picted is,  I  think,  to  be  found  in  the  Eipplication  of  certain  rdative 
presumptions  frequently  applied  in  this  court.  The  burden  of  proving 
to  my  satisfaction  the  genuineness  of  the  will  and  the  validity  of  its 
ocecutictti  rests  oa  the  proponent  alone.  Code  Civ.  Froc.  §  2622 ;  Cris- 
peU  V.  Dubois,  4  Barb.  393;  Matter  of  KeUum,  52  N.  Y.  517;  How- 
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land  V.  Taylor,  53  Id.  627;  Rollwagen  v.  RoIIwagen.  63  Id.  504,  517; 
Matter  of  Van  den  Heuvd,  76  Misc.  Rep.  137,  136  N.  Y.  Supp.  1109. 
This  means  that  the  burden  of  proving  with  particularity,  by  good  and 
sufficient  evidence,  the  factum  of  will  rests  on  proponent.  I  can  be 
satisfied  within  the  meaning  of  the  statute,  by  no  less  evidence  than 
evidence  of  such  weight  and  character.  If  I  am  satisfied  by  less 
evidence,  I  err  in  law.  Now  how  has  the  proponent  discharged  this 
burden  in  this  cause?  By  concession  of  her  own  counsel,  which  I 
referred  to  at  the  outset,  I  think  she  has  inadequately  discharged  the 
burden  resting  on  her. 

[4]  In  a  testamentary  cause  the  surrogate  is  entitled  to  consider  the 
facts  regarding  the  custody  and  production  of  the  testamentary  paper ; 
i.  e.,  from  whom  and  whence  it  came.  Miller  v.  Brown,  2  Hagg.  209 ; 
Braham  v.  Burchell,  3  Add.  235.  At  times  such  custody  is  most  im- 
portant if  the  genuineness  of  a  document  is  at  issue.  Taylor,  Ev.  § 
660.  Now,  it  appears  in  this  cause  that  it  was  only  long  after  the 
death  of  Mr.  Henry  Jacobs,  the  alleged  testator,  that  the  script  pur^ 
porting  to  bear  his  signature  came  to  light,  and  all  that  time,  construc- 
tively at  least,  it  was  in  the  proponent's  own  custody  in  a  desk  be- 
longing to  her.  Had  the  disputed  script  been  produced  from  a  fast- 
locked  repository  of  the  alleged  testator's  own,  to  which  none  other 
had  access,  this  would  have  been  a  most  important  fact  for  my  con- 
sideration. But  it  was  not  shown  to  be  so.  All  the  circumstances 
relative  to  the  qustody  of  the  writing  propounded,  from  its  inception 
to  its  production,  are  inconsistent  with  a  testamentary  character.  The 
alleged  testator  took  no  care  of  it  whatever.  He  neither  put  it  away 
nor  locked  it  up.  In  other  words,  all  the  circumstances  shown  con- 
cerning the  custody  of  the  paper  in  question  make  against  the  paper, 
rather  than  for  its  validity.  It  is  always  within  my  jurisdiction  to 
inquire  particularly  into  the  circumstances  attending  the  possession  and 
custody  of  a  testamentary  paper  propounded  to  me  as  a  will.  Code 
Civ.  Proc..§  2622. 

[6]  I  do  not,  however,  find  that  the  will  produced  in  this  cause  is 
a  forgery,,for  liiat  is  not  established.  I  say  this  because  I  am  unwill- 
ing that  the  wdow  should  rest  under  any  unjust  imputation  on  this 
point.  While  I  do  not  in  strictness  apply  the  presumption  to  this 
cause,  and  do  not  place  any  conclusion  on  it,  yet  to  my  mind  the  pre- 
sumption of  innocence  should  always  be  considered  in  a  civil  cause, 
if  for  no  other  reason  than  due  consideration  to  the  tranquil  and 
orderly  conduct  of  human  affairs,  although  this  is  in  substance,  but 
I  think  not  in  essence,  denied  in  this  and  a  few  other  jurisdictions. 
The  extent  of  the  presumption  of  iniuscence  in  civil  causes  is  some- 
times, I  believe,  misunderstood.  It  is  the  rule  in  Ei^land  that  where- 
ever  a  charge  of  crime  is  involved,  whether  it  be  collaterally  in  a  civil 
case,  or  directly  in  a  criminal  case,  the  burden  of  proving  guiit  be- 
yond reasonable  doubt  lies  on  the  person  who  asserts  it  (Williams  v. 
East  India  Company,  3  East,  192 ;  Ross  v.  Hunter,  4  T.  R.  33 ;  Best, 
Ev.  [3d  Am.  Ed.]  §  346);  whereas  in  this  state  it  is  held  that- if 
an  assertion  of  crime  is  made  in  a  civil  suit,  or  collaterally,  in  other 
words,  a  mere  preponderance  of  evidence  will  suffice  to  establish  it 
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Seybolt  V.  N.  Y.,  L.  E.  &  W.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75 ; 
Farmers'  L.  &  T.  Co.  v.  Siefke,  144  N,  Y.  355,  39  N.  E.  358;  Kurz 
V.  Docrr.  180  N.  Y.  88.  72  N.  E-  926,  105  Am.  St.  Rep.  716,  2  Ann. 
Cas.  71 ;  Johnson  Service  Co.  v.  Maclernon,  142  App.  Div.  677,  679, 
127  N.  Y.  Supp.  431. 

It  is  the  rule  of  New  York  on  this  point  which,  of  course,  is  bind- 
ing on  mt.  Every  court  of  original  jurisdiction  is  bound  absolutely 
by  the  authoritative  precedents  established  by  the  highest  courts  of  the 
state,  but  only  to  the  extent  that  such  highest  court  in  turn  is  bound 
by  its  own  decisions.  But  the  declaration  of  the  Court  of  Appeals 
in  regard  to  the  presumption  of  innocence  I  conceive  to  concern  the 
weight  of  evTdence  only  in  civil  cases,  and  I  do  not  deem  it  a  pro- 
nouncement, as  some  do,  that  in  civil  causes  there  is  no  presumption 
of  innocence  whatever.  A  total  disregard  of  this  great  presumption 
in  civil  causes  would  be  contrary  to  all  reason.  It  would  tend  to 
substitute  a  presumption  of  guilt  in  civil  cases  for  a  presumption  of 
innocence;  tor,  if  in  civil  cases  there  were  no  presumption  either 
way,  a  lit^ant  might  have  the  burden  of  proving  his  own  innocence 
in  the  first  instance,  which  is  a  conception  shocking  to  the  legal  sense, 
and  contrary  to  the  principles  underlying  the  ttevelopment  of  the 
common  law  and  any  procedure  based  on  it  Williams  v.  East  India 


Co.,  3  East,  192;  Collyer  v.  Collyer,  110  N.  Y.  at  page  486,  18  N. 
E.  110,  6  Am.  St.  Rep.  405;  Matter  of  O'SuUivan,  122  App.  Div. 
527,  534,  107  N.  Y.  Supp.  462;  Matter  of  Mara,  137  N.  Y.  Supp. 


The  rationale  of  the  common  law  is  regarded  as  the  safety  of  the 
institutions  of  the  state,  and  this  most  salutary  presumption  of  inno- 
cence of  crime  is  a  fundamental  part  of  the  common  law.  In  a  republic, 
where  denigration  of  character  is  a  characteristic  phenomenon,  by  rea- 
son of  operative  causes  well  understood  by  students  of  institutions, 
no  other  presumption  of  the  common  law  is  more  important  than  that 
of  innocence.  To  my  mind,  die  propcment  is  entitled  to  the  benefit 
of  it.  The  cases  I  have  cited  go  to  the  wdght  of  evidence,  not  to 
the  denial  of  the  maxim  itself  in  dvil  causes.  But,  whether  my  read- 
ing of  the  applications  is  or  is  not  accurate,  it  is  not  upon  this  point 
that  I  rest  my  judgment 

The  proponent  has  failed  to  fulfill  the  burdens  resting  on  her  in 
this  cause,  and  I  am  unable  to  find  from  the  controverted  evidence 
that  the  script  propounded  is  in  truth  and  in  fact  the  Jast  will  and 
testament  of  Henry  Jacobs,  deceased.  The  probate  sought  is  there- 
fore  denied. 

Decreed  accordingly, 
mN.T.S.— u 
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m  iOae,  Bep.  42L) 

In  re  UNCOLN  TRU8T  GO.  et  at 
(Sarrogate'8  Court  New  York  County.    April,  1912.) 

PESpmrumEB  (|  4*) — Qn^noit  ov  Futubk  Estats— Tbubtib. 

A  will  bequeatbiug  a  sum  of  money  in  trust  to  pay  the  Income  an- 
nually to  testator's  son,  until  two  years  from  his  death,  when  one  half 
of  the  principal  was  to  he  paid  to  the  son,  the  other  half  to  be  kept  in 
trust  three  years  longer,  whea  the  baluuse  ibouUl  tM  paid  ow,  Is  not 
rold  as  a  perpetuity. 

[Bd.  Note. — For  other  cases,  see  PerpetnltteB,  Cent  Dig.  H  4-M;  Dec 
Dig.  I  4* ;  Gent  Dig.  Trusts,  SS  3,4.] 

Judicial  settlement  of  the  account  of  the  Lincoln  Trust  Company 
and  another,  as  executors  of  the  last  will  of  Philip  Kraker,  deceased. 
Decree  entered. 

Bowers  &  Sands,  for  executors. 

A.  Perry  Osbom,  special  guardian. 

Henry  C.  De  Witt,  for  Reversionary  Estates  Co. 

FOWLER,  S.  It  is  a  great  satisfaction  to  me  that  this  cause  is 
brought  on  for  rdiearing,  or  rather  hearing,  for  there  has  been  no 
prior  hearing  or  argument.  I  myself  had  suggested  such  "rehear- 
ing," before  formal  application  for  it  was  made.  I  should  have  great- 
ly regretted  to  have  had  any  decree  entered  in  this  matter  without  a 
hearing,  as  when  it  came  before  me  for  the  first  time  by  submission  I 
labored  under  a  misapprehension  as  to  the  facts.  The  only  brief  then 
submitted  to  me  was  one  for  the  special  guardian,  a  gedUeman  of 
my  own  designation,  in  whose  experience  uid  learning  I  have  confi- 
dence. From  the  fact  that  no  other  brief  was  submitted  to  me  by 
any  one  concerned,  I  inferred  that  the  real  question  of  law  was  agreed 
on  and  foreclosed,  and  that  all  the  parties,  including  the  very  expe- 
rienced counsel  for  the  trust  company,  acquiesced  in  the  position 
taken  by  the  special  guardian,  and  that  the  limitation  was  affected 
by  the  vice  of  a  perpetuity.  My  prior  conclusion  was  predicated 
wholly  on  that  circumstance.  But  it  was  not  so.  But  I  will  not  ex- 
cuse myself  by  the  plea  of  a  wrong  asstmiption,  as  I  gave  the  case 
inadequate  attention  when  first  before  Rie.  I  hope  that  I  have  no 
pride  of  opinion,  and  I  have  since  re-examined  my  former  conclusion 
with  scrupukius  care,  and  I  am  not  satisfied  with  it.  All  I  can  say 
in  extenuation  of  my  former  conclusi(»i  is :   Erravi  *'raea  culpa." 

Let  me  remark,  however,  at  this  point,  that  as  the  tendency  is  to  re- 
sort to  this  court  more  and  more,  for  purposes  of  judicial  interpretati<Hi 
of  wills,  appointments  of  trustees,  and  oUier  matters  not  fcnmerly  widi- 
in  the  cognizance  of  courts  of  probate,  I  shall  for  my  own  protection, 
as  our  regular  contentious  business  is  very  great,  feel  at  liberty  here- 
after, in  all  such  matters  of  construction  and  interpretation,  to  pursue 
the  course  once  taken  in  chancery,  and  direct  hearings  and  rehearings 
before  me  as  often  as  is  necessary  to  instruct  my  understanding  of 
the  real  points 'm  controversy.  Thus  some  unnecessary  error  on  my 

*For  otbw  mam  am  sanu  topic  A  i  mnun  in  Dec.  ft  Am.  DlfB.  U07  to  data^  ft  RapT  Indans 
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part  may  be  avoided.  This  is  but  fair  to  myself.  In  this  matter  I 
was  hurried  by  a  written  request  for  an  immediate  decision  out  of 
the  usual  course.  Fortuhately  no  harm  has  resulted  in  this  matter  to 
any  one  but  mysdf,  and  that  is  of  small  consequence.  No  decree  has 
been  made,  and  tiie  matter  is  now  res  nova,  in  so  far  as  all  the  par- 
ties are  concerned.  My  former  opinicHi  wiU  now  go  for  naught  The 
case  is  not  affected  by  it  and  it  deserves  no  consideration— being 
based  on  a  misapprehension  of  the  positions  of  the  parties.  I  now 
enter  into  a  new  consideration  of  the  matter. 

The  only  question  sulxnitted  to  me  in  this  proceeding  concerns  the 
validity  of  the  sixth  paragrafA  of  the  will  of  Philip  Knksr,  as  fol- 
lows: 

"Sixth.  I  give,  derlse  and  bequeath  xmto  my  execntoxa,  the  snm  of  two 
thotuand  dollars,  In  trust  neTerthelesa  for  the  following  inupoBes:  To  pay 
the  enttoe  Income  thereof,  anonally,  to  my  md,  Etolomon  P.  Knkex,  nntO 
two  years  shall  hare  elapsed  from  the  date  of  my  decease,  when  onfr-half 
of  tbe  trust  fund  shall  be  paid  over  to  him;  the  trost  of  the  remalnlitf 
one  thousand  dollars  ($1,000)  shall  then  continue  as  before;  until  five  years 
shall  have  elapsed  from  the  date  of  my  decease,  when  said  remaining  one 
thousand  dollars  (91.000.00)  shall  be  paid  over  to  my  son,  Solomon  P. 
ker,  whereupon  the  trust  herein  created  shall  cease  and  come  to  an  end." 

The  will  contains  the  following  general  and  unrestricted  residuary 
clause: 

"Sevrath.  All  the  rest,  residue  and  remainder  of  my  estate,  I  give,  devise 
and  bequeath  unto  my  two  daughters,  Blanche  Kraker  and  Ruth  Kraker, 
share  and  share  alike,  for  their  own  use  and  behoof,  forever.  And  I  hereby 
arawint  them  my  residuary  l^tece.  Should  it  become  necessary  to  have  a 
guardian  appointed  for  any  <^  my  children,  I  do  herd:^  nominate  and  ap- 
point my  brother-in-law,  Carl  Solomon,  as  such." 

The  special  guardian  objects  that  the  sixth  bequest  is  void  because 
the  limitation  of  the  trusts  contained  in  the  sixth  clause  of  the  will  is 
invalid,  and  he  .insists  that  the  $2,000  thereby  attempted  to  be  dis- 
posed of  consequently  falls  into  the  residuary,  and  that  the  decree 
herein  should  so  provide.  As  trusts  of  personalty  in  this  state  are 
now  adjudged  to  suspend  the  power  of  alienation,  mode  et  forma,  as 
trusts  of  real  property,  and  for  the  same  reason  (Gilman  v.  Redding- 
ton.  24  N.  Y.  at  page  12;  Genet  v.  Hunt,  113  N.  Y.  at  page  168,  21 
N.  E.  91 ;  Lent  v.  Howard,  89  N.  Y.  at  page  179),  they  must  be  lim- 
ited on  lives  in  being  and  must  terminate  within,  or  at  the  expiration 
of,  the-  life  of  the  longest  liver  of  two  cestui  que  vie,  or  the  trust  is 
void  in  the  creation.  Pers.  Prop.  Law  (Consol.  Laws  1909,  c  41)  § 
11 ;  Emmons  v.  Caims,  2  Sandf.  Ch.  369,  377;  Manice  v.  Manice,  43 
N.  Y;  303,  382;  Wells  v.  Wells,  88  N.  Y.  323.  331,  332;  Beardsley  v. 
Hotchkiss,  96  N.  Y.  201,  216;  Matter  of  O'Hara,  95  N.  Y.  417,  47 
Am.  Rep.  53;  Underwood  v.  Curtis,  127  N.  Y.  523,  28  N.  E.  585. 

At  ccnnmon  law,  where  an  executory  trust  now  arises  on  a  too  re- 
mote event,  the  invalidity  of  the  trusts  will  not  destroy  the  rights  of 
the  persons  intended  to  take  the  proceeds,  if  they  are  ascertained. 
Matter  of  Daveron,  Bowen  v.  Churchill  (1893)  3  Ch.  Div.  421 ;  Tul- 
lett  v.  Corville  (1894)  2  Ch.  Div.  310;  3  Ch.  Div.  381.  In  this  juris- 
diction if  the  trust  is  void  as  a  perpetuity,  the  fund  sometimes  falls 
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into  the  residuary.  Leggett  v.  Stevens,  185  N.  Y.  70,  77  N.  E.  874; 
Almstaedt  v.  Bendick,  47  App.  Div.  265,  267,  61  N.  Y.  Supp.  1019; 
Matter  of  Miner,  146  N.  Y.  121,  40  N.  E.  788;  Riker  v.  Cornwell, 
113  N.  Y.  115,  125,  20  N.  E.  602;  Gallavan  v.  Gallavan,  57  App.  Div. 
320,  322,  68  N.  Y.  Supp.  30.  But  the  limitation  in  this  instance  I  find 
on  further  reflection  is  not  void,  as  I  first  thou^t  was  agreed  by 
counsel. 

I  was  under  the  impression,  when  I  handed  down  my  former  direc- 
tion for  decree  in  this  matter,  that  the  counsel  for  all  the  parties  had 
agreed  that  the  bequest  for  the  benefit  of  Solomon  P.  Kraker  was 
void  as  a  perpetuity,  and  that  the  trust  fund  therefore  went  into  the 
residuary.  But  I  was  mistaken  on  this  point,  as  I  stated  above.  Upon 
further  examination  it  is  apparent  to  me  that  the  decision  on  this  be- 
quest to  Solomon  P.  Kraker,  even  since  the  Revised  Statutes  altered 
the  common  law  so  materially,  is  entirely  decisive  against  the  special 
guardian's  contention,  and  that  this  particular  bequest  for  the  benefit 
of  Solomon  P.  Kraker  is  as  valid  as  it  would  be  at  common  law.  In 
the  case  of  Warner  v.  Durant,  76  N.  Y.  133,  the  same  contention,  now 
put  forth  by  the  guardian  herein,  was  considered  under  an  almost 
identical  state  of  ,^acts,  and  without  dissent  that  eminent  court  affirmed 
the  validity  of  a  very  similar  bequest.  There,  as  here,  was  a  bequest 
to  executors  in  trust  to  hold  a  specific  sum  for  five  years  and  at  the 
exi)iration  of  five  years  to  pay  the  same  to  the  l^tee  entitled  mean- 
while to  the  interest.  The  Court  of  Appeals  went  directly  to  the  heart 
of  the  matter  and,  goring  forms,  held  tlutt  it  was  obvious  that  the 
testator  intended  that  the  gift  was  to  be  severed  instanter  from  the  gen- 
eral estate  for  the  benefit  of  the  legatee,  and  in  the  meantime  that  the 
interest  thereof  was  to  be  paid  to  such  legatee ;  that  such  direction 
was  indicative  of  the  intent  of  the  testator  that  the  legatee  should  at 
all  events  have  the  principal  and  was  to  wait  for  the  same  only  until 
the  day  fixed.  The  Court  of  Appeals  held  that  the  gift  vested  at  once, 
and  they  cite  Matter  of  Hart's  Trusts,  3  De  G.  &  J.  195,  although  their 
citation  is  to  a  wrong  volume  of  the  reports  of  De  Gex  &  Jones. 

It  is  obvious  to  me  that  the  Court  of  Appeals  in  Warner  v.  Durant 
were  guided  not  only  by  a  sense  of  justice,  but  that  they  had  due  def- 
erence to  the  existing  law  of  trusts  and  legacies.  The  legatee's  in- 
terest vested  at  once,  and  only  payment  was  postponed.  Cbapl.  Susp. 
Power  Alien.  (1st  Ed.)  §  412,  note  4.  It  might  be  said  argumentativcly 
that  in  Warner  v.  Durant  the  question  arose  between  the  1^1  repre- 
sentatives of  the  beneficiary  of  the  income  and  those  who  would  be 
entitled  were  the  future  interests  held  to  be  contingent,  and  that  no 
question  really  arose  as  to  whether  the  limitation  in  Warner  v.  Durant 
was  an  illegal  suspension  or  a  valid  limitation  within  the  rule  against 
perpetuities.  But  I  will  not  attempt  to  distinguish  this  case  from  that 
case.  I  have  no  doubt  that  the  vice  of  a  perpetuity  under  the  Revised 
Statutes  was  fully  considered  by  the  Court  of  Appeals,  as  it  appears 
to  be  distinctly  raised  in  the  brief  of  counsel.  It.  however,  is  to  be 
observed  that  the  language  of  the  Court  of  Appeals  in  Warner  v. 
Durant  is  that  which  is  ordinarily  associated  with  legal  limitations  and 
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legacies,  and  not  with  gifts  to  trustees  on  trusts  under  our  statute  of 
uses  and  trusts.  They  treat  the  gift  in  Warner  v.  Durant  as  if  it  were 
one  directly  to  the  use  of  a  legatee,  and  they  ignore  that  it  was  made 
trough  the  medium  of  a  trust.  In  other  words,  the  Court  of  Appeals 
treat  the  gift  as  a  mere  legacy,  accomiKinied  by  a  direction  postponing 
the  time  of  payment.  Matter  of  Mahan,  98  N.  Y.  at  page  376;  Mat- 
ter of  Dippel,  71  App.  Div.  598,  76  N.  Y.  Supp.  201 ;  Steinway  v. 
Steinway,  163  N.  Y.  at  pages  197,  198,  57  N.  E.  312;  Matter  of 
Schmidt,  137  App.  Div.  at  page  288,  121  N.  Y.  Supp.  982 ;  Bushnell 
V.  Carpenter,  92  N.  Y.  270.  In  this  I  think  they  were  right;  the  trust 
when  stripped  in  Warner  v.  Durant  was  so  trivial  and  inconsequential 
as  to  amount  to  a  mere  direction  to  executors  to  pay  over.  So  is  the 
trust  feature  in  this  matter  before  me. 

That  the  point  of  perpetuity  was  not  discussed  in  Warner  v.  Durant 
would  be  a  very  superficial  criticism,  I  think,  of  the  decision.  That 
such  decision  is  most  just  in  substance  and  in  its  result  is  apparent. 
It  carried  the  corpus  to  the  very  beneficiary  intended  by  the  testator, 
and  this  with  me  is  a  controlling  circumstance,  which  I  adverted  to 
in  my  former  direction  in  this  matter.  If  there  was  any  consideration 
in  Warner  t.  Durant  of  the  formal  law  of  trusts  and  remainders,  then 
prescribed  by  the  Revised  Statutes  and  regulating  future  interests  in 
personalty,  tiie  court  no  doubt  thought  1  Revised  Statutes,  725,  §  14 
(now  Real  Prop.  Law,  §  58)  applicable.  Van  Axte  v.  Fisher,  117  N. 
Y.  403,  22  N.  E.  943.  But,  as  I  stated  before,  the  decision  in  Warner 
y.  Durant  does  not  speak  in  the  terms  of  the  existing  law  of  estates, 
interests,  and  remainders.  It  goes  straight  to  the  heart  of  the  mat- 
ter, and  it  is  binding  on  me  here.  As  a  rule  of  property  Warner  v. 
Durant  has  been  often  no  doubt  followed,  although  the  cases  citing 
it  rarely,  I  think,  present  again  the  same  state  of  facts.  This  matter 
before  me  does  present  very  similar  if  not  identical  facts. 

But  there  are  other  adjudications  of  this  state  which  I  have  found 
for  myself  upon  my  re-examination  of  this  case  and  which  do  speak 
in  terms  of  the  existing  law  of  uses,  trusts,  remainders,  and  future 
interests  in  personalty.  These  decisions  seem  to  me  also  applicable 
to  this  will  now  before  me.  In  Keenan  v.  Keenan,  122  App.  Div.  435, 
107  N.  Y.  Supp.  152,  there  was  a  devise  to  trustees,  income  to  a  son 
"for  a  term  of  five  years,"  and  if  at  the  end  of  five  years  it  shall  be 
found  that  the  son  has  abstained  from  intoxicating  liquors  the  execu- 
tors may  turn  over  the  property  to  him  with  the  surplus  or  continue 
to  hold  the  same  in  their  discretion,  and  in  case  the  son  died  without 
issue,  remainder  over,  etc.  The  court  held  that,  as  the  trust  must  end 
at  the  death  of  the  beneficiary  in  any  event,  it  did  not  suspend  the 
power  of  alienation  beyond  a  life,  and  that  it  was  valid.  In  determin- 
ing whether  a  trust  really  violates  the  existing  rule  ^inst  perpetu- 
ities, the  courts  will  now  consider  whether  the  trust  will  in  any  event 
survive  the  period  of  a  life,  although  the  trust  term  is  for  a  definite 
space  of  time.  Kahn  v.  Tierney,  135  App.  Div.  at  page  900,  120  N. 
Y.  Supp.  663.  These  decisions  go  further  than  such  cases  as  Scher- 
merhom  v.  Getting,  131  N.  Y.  58,  29  N.  E.  980,  and  Montignani  v. 


Blade,  145  N.  Y.  Ill,  120, 121, 39  N.  E.  719.  In  every  case  of  a  trust 
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a  court  will  lean  toward  that  construction  which  will  support  the  will. 
Coston  V.  Coston,  118  App.  Div.  at  page  4,  103  N.  Y.  Supp.  307. 

Havine  now  reamsidered  the  matter  and  heard  parties  not  heard 
before,  I  feel  that  I  must  adjudge  the  sixth  clause  of  the  will  of 
Philip  Kraker  valid  and  sufficient  to  carry  the  lega<^  or  corpus  of 
$2,000  to  Solomon  F.  Kraker  as  the  testator  intended. 

Decreed  acccn-dingly. 


06  Mlsa  B«p.  891.) 

In  re  JOHNSTON. 
(Surrogate's  Court,  Kings  Conntj.  AprD,  1012.) 
Wilis  (|  16*) — Ohabiiablb  BxQvma— Pabiui,  Iktaudztt— Svnoi— Dxb- 

TSIBTJnON. 

Testatrix,  died  leaTlng  an  estate  ralaed  at  $20,842.14,  of  which 
15,200  was  real  estate  speciflcally  devised  to  a  charitable  corporation, 
and  whose  debts  amounted  to  $96.18,  gave  to  each  of  two  other  charita- 
ble corporations  a  legacy  of  ^250,  and  then  provided  that  the  residue 
Bhonid  be  divided  amoi^  the  three  corporations  share  and  share  allkeu 
Held,  that  since,  under  Decedent  Estate  Iaw  CCawb  1800,  c  360  [Oonsol. 
Laws  190D,  &  18])  i  17,  providing  that  no  person  shall  devise  or  beqaeath 
to  any  charitable  corporation  more  than  half  of  bis  or  hes  estate  after 
payment  of  ber  debts,  and  such  devise  or  bequest  sliall  be  valid  to  the 
extent  of  one-tialf  and  no  more,  the  devise  to  the  corporations  was  par- 
tially Invalid,  and  that  the  same  should  be  distributed  by  first  ascertain- 
ing the  money  value  of  tbe  estate  as  it  remained  at  deatii,  and  after  de- 
ducting decedent's  debts,  paying  one-half  of  the  remalndw  to  the  cor- 
porate legatees ;  the  value  of  the  real  property  specifically  devised  bein^ 
also  deducted  from  the  value  of  the  estate  In  so  far  as  the  executor's 
accounting  was  concerned  as  it  passed  by  direct  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  86 ;  Dec.  Dig.  i  Iff.*] 

Judicial  settlement  of  the  account  of  Henry  S.  Johnston,  as  ex- 
ecutor of  the  will  of  Catherine  K.  Anderson,  deceased. 

Philip  J.  McCodc,  for  accountant. 

James  P.  Judge,  for  Sisters  of  the  Poor  of  St.  Francis. 

Arnold  &  Greene  (J.  Warren  Greene,  of  counsel),  for  Servants  of 
Relief  for  Incurable  Cancer. 

William  J.  Fanning,  for  Mission  of  the  Immaculate  Virgin  for  the 
Protection  of  Homeless  and  Destitute  Children. 

Man  &  Man  (Frederick  H.  Man,  of  counsel),  for  Archibald  J.  C. 
Anderson  and  Hugh  M.  Anderson. 

Judge  &  Collins,  for  Irene  McGovem  and  Veronica  McGovem. 

KETCHAM,  S.  The  will  under  which  the  account  is  made  gives 
general  legacies  of  $250  each  to  two  charitable  corporations,  and  de- 
vises certain  real  estate  to  another  like  corporation.  It  is  admitted 
that  the  value  of  the  real  estate  last  mentioned  is  $5,200.  The  residue 
of  the  estate  is  devised  to  the  same  charitable  corporations,  share  and 
share  alike.  The  value  of  the  estate,  in  money,  as  it  stood  at  death 
was  $20,842.14.  The  amount  of  the  decedent's  debts  was  $96.18. 
With  these  values  in  evidence,  the  beneficial  provisions  of  the  will  may 
be  discussed  with  convenient  inacctu-acy  as  "legacies." 

••For  otkar  caw*  see  wme  topic  a  I  humbib  In  Dee.  ft  Am.  Dlci.  1W7  to  date,  a  Rep'r  Isdsns 
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It  is  obvious  that  the  provisions  in  favor  of  the  corporations  are 
impaired  by  Laws  1860,  c.  360  (now  Decedent  Estate  Law)  §  17;  and 
the  question  is  presented  whether  the  amounts  to  be  paid  to  or  en- 
joyed by  the  a)rporations  are  to  be  one-half  of  the  estate  after  the 
payment  of  debts,  or  whether  the  same  are  to  be  still  further  reduced 
1^  the  payment  of  the  expenses  of  administration.  None  of  these 
l^cies  is  void.  They  are  payable  to  the  full  extent  intended  by  the 
will  save  only  so  far  as  they  are  to  be  reduced  by  the  process  of  abate- 
ment defined  in  the  statute.  Stripped  to  terms  applicable  to  this 
will,  the  statute  is  as  follows : 

"No  person  •  •  •  shall  •  •  •  devise  or  beqaeatb  to  any  •  •  • 
diaritable  •  *  •  corporation  •  •  •  more  tban  one-balf  of  tala  or  her 
estate,  after  the  payment  of  bis  or  her  debts,  •  •  •  and  such  devise  or 
bequest  shall  be  valid  to  tbe  extent  of  one-half  and  no  more." 

No  rule  is  yielded  by  this  enactment  for  the  reduction  of  these  1^ 
ades,  except  one,  viz.:  Ascertain  the  money  value  of  the  estate  as 
it  remained  at  death,  subtract  therefrom  the  amount  of  the  decedent's 
debts,  and  pay  one-half  of  the  remainder  to  the  corporate  legatees. 
Hollis  V.  Drew  Theological  Seminary,  95  N.  Y.  166,  177.  In  the  case 
cited,  the  question,  whether  or  not  administration  expenses  were  to 
be  subtracted,  was  not  consciously  entertained,  but  was  actually  in- 
volved in  the  direction  there  made,  that  the  value  of  the  estate  should 
be  ascertained  as  of  the  time  of  the  decedent's  death.  The  same  di- 
rection appears  in  Matter  of  Durand,  194  N.  Y.  477,  87  N.  E.  677. 

The  expression  of  one  thing  excludes  the  other.  "Debts*'  are  re- 
quired by  this  statute  to  be  subtracted.  Nothing  else  is  mentioned  as 
a  subtrahend,  and  therefore  nothing  else  can  be  considered.  It  is  as 
if  the  testatrix  had  bequeathed!  "such  sum  as  shall  be  equal  to  one- 
half  of  my  estate. after  payment  of  my  debts."  That  the  provision  for 
the  corporations  is  largely  in  the  form  of  a  residuary  gift  cannot  im- 
pose a  reading  upon  the  statute  which  its  words  forbid.  True,  ex- 
penses of  administration  fall  upon  the  residue they  always  must.  It 
is  only  for  this  reason,  that  the  residue,  whether  enjoined  by  legatee 
or  next  of  kin,  is  cut  down  by  the  amount  of  the  expenses.  But  the 
residuary  gift  in  this  case  fails  of  eiffect  It  has  been  withheld  by  the 
statute.  It  can  never  be  enjoyed.  The  law  commutes  it,  and  puts 
Ae  commuted  amount  in  its  place.  This  done,  the  law  creates  a  new 
residue  for  the  benefit  of  the  next  of  kin.  The  residuary  legatees 
thereupon  must  be  relieved  of  residuary  burdens,  when  ttiey  lose 
residuary  benefits,  and  the  residuary  distributees  cannot  take  the  gift 
of  the  law  without  carrying  its  weight. 

The  words  employed  in  one  of  the  briefs  to  fasten  these  expenses 
upon  the  abated  legacies  of  the  corporations  seem  to  react.  These 
words  are: 

"And  It  is  always  tb»  residnary  estate  which  must  hear  the  ezpenn  (tf 
administration  and  the  compensation  of  attorneys  and  executors.'* 

The  only  residuary  estate  in  this  accounting  is  that  which  the  stat- 
ute was  intended  to  create  and  which  the  next  of  kin  will  enjoy. 
Among  the  corporations  affected,  a  difference  arises  as  to  tiie  dis- 
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tribution  of  their  one-half  of  the  estate,  the  whole  of  which  is  $20- 
745.97.  The  real  estate  devised  to  one  of  these  corporations  stands* 
in  the  calculation  of  the  one-half,  at  $5,200.  Though  this  item  has 
been  necessarily  involved  in  the  calculation,  it  should  be  dismissed 
from  this  accounting,  since  the  real  estate  passed  by  direct  devise.  Its 
withdrawal  would  leave  of  the  one-half  for  the  corporations,  $5,172.- 
98.  From  this  sum  the  two  genera!  legacies  of  ^50  each  should  be"" 
paid,  and  the  remainder,  $4,672.98,  should  be  divided  equally  among 
the  three  institutions  according  to  the  residuary  gift. 

The  objection  to  the  allowance  of  $150  to  the  husband  under  sec- 
tion 2713  of  the  Code  is  overruled. 

Decreed  accordingly. 


Pabknt  and  Child  (8  8*)— Maintenawce  and  Education  of  CHXto. 

A  father,  having  sufflclent  financial  ability  to  maintain  and  edncatft 
his  minor  children,  must  do  so  from  his  own  funds,  without  r^ht  to  bo 
reimbursed  from  their  property,  whaterer  be  Its  Tala& 

[Ed.  Note.— For  other  cases,  see  Parent  and  Child,  Gent  Dig.  H  88-62; 
Dec.  Dig.  {  3.*] 

In  the  matter  of  the  estate  of  Mercy  Ann  Jeffrey,  deceased.  On 
accounting  by  Joseph  A.  Schantz,  executor.  Objections  to  account 
sustained. 

Chas.  F.  Dean  (John  Desmond,  of  counsel),  for  executor. 
Richard  £.  White,  for  contestants. 

BROWN,  S.  T]|is  is  an  accounting  by  Joseph  A.  Schants,  as 
execiitor  of  the  last  will  and  testament  of  Mercy  Ann  Jeffrey,  de- 
ceased. The  parties  interested  are  the  said  executor  as  such,  and  " 
as  legatee  under  the  will  of  said  deceased,  and  his  three  children, 
Mercy  Marion  T.,  and  Joseph  N.,  who  are  likewise  legatees  and 
interested  in  this  accounting,  all  of  whom  are  infants.  The  will  of 
the  decedent  gave  her  property  in  equal  shares  to  her  three  grand- 
children and  their  father.  The  father  was  named  as  executor,  and 
qualified,  and  has  been  acting  as  such.  It  appears  that  her  estate 
largely  consists  of  real  estate,  that -it  is  worth  at  least  $100,000,  and 
that  its  net  income  is  between  $5,000  and  $6,000.  It  therefore  appears 
that  the  father  and  each  of  the  children  have  an  interest  of  ^5,000 
each  in  said  estate,  and  that  their  share  in  the  net  income  would  be 
about  $1,250  apiece.  It  further  appears  that  previous  to  June,  1911, 
the  father  was  worth  at  least  the  sum  of  $50,000,  aside  from  his  in- 
terest in  said  estate.  During  most  of  the  time  in  which  the  father 
has  been  acting  as  executor  herein  he  has  been  worth,  including  his 
interest  in  said  estate,  the  sum  of  $75,000  and  Upwards. 

The  only  question  at  issue  in  this  court  is  as  to  whether  or  not  the 
father  should  be  allowed  out  of  the  infants'  shares  in  said  estate  the 

*For  oUwr  caaw  *99  same  topio  *  I  numbbb  Id  Dm.  &  Am.  Dlgi.  1907  to  date,  A  Rep'r  ladttXM 
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moneys  expended  by  him  for  the  education,  care,  and  maintenance 
of  the  infants  during  the  time  covered  by  this  account.  The  special 
guardian  appointed  by  tlie  court  to  guard  the  interests  of  the  infants 
on  this  accounting  objects  to  such  payments,  and  that  is  the  issue  to 
be  determined  herein. 

The  technical  question,  that  no  guardian  has  been  appointed  as  yet 
to  represent  these  infants,  is  not  pressed  by  the  special  guardian  as 
a  ground  for  refusing  the  allowance  to  the  executor,  if  otherwise  the 
court  is  satisfied  tmt  the  executor  is  entitled  to  such  allowance. 
That  being  understood,  the  court  takes  up  the  question  upon  the 
legal  proposition  as  to  whether  or  not  a  father,  situated  as  the  evi- 
dence disclosed  in  this  case,  should  be  .allowed  for  moneys  expended 
by  him  for  the  education,  care,  and  maintenance  of  his  infant  children 
under  the  circumstances  shown  here  as  to  their  means  and  his  means, 
respectively.  The  father  seeks  to  be  allowed  in  his  account  as  fol- 
lows :  Expenses  charged  to  Joseph  N.  Schantz,  for  education,  $1,- 
326.66;  expenses  of  Mercy  £.  Schantz,  for  education,  $3,247.76;  ex- 
penses of  Marion  T.  Schantz,  for  education,  $2,328.47. 

The  common  law  made  the  father  liable  for  the  support  of  his 
children,  and  as  a  general  rule  the  father  was  held,  if  he  can,  to  main- 
tain as  well  as  educate  his  children,  whatever  their  circumstances  may 
be,  and  no  allowance  was  permitted  to  be  made  him  out  of  their 
property  while  his  own  means  were  adequate  for  such  purposes.  This 
principle  is  clearly  established  both  in  England  and  in  America,  and 
the  strict  rule  of  the  common  law  regarded  the  parent  as  wi^out 
legal  right  to  reimbursement  for  his  outky  in  this  direction.  Schouler 
on  Domestic  Relations,  §  238. 

In  the  Matter  of  Kane,  2  Barb.  Ch.  375,  Chancellor  Walworth, 
writing  fhe  opinion  of  the  court,  says : 

"It  is  a  settled  principle  of  tbe  Court  of  Ctiancery  not  to  allow  maintenance 
on  behalf  of  Infants  oat  of  tbeir  property,  unless  it  will  be  for  their  benefit  to 
order  such  an  allowance.  And  It  is  not  for  the  benefit  of  Infants  to  direct 
an  allowance  out  of  their  general  estate,  where  they  have  any  other  suffi- 
cient proTisloD  for  tbeir  maintenance,  or  a  right  which  can  be  enforced  to 
demand  it  from  other  sources.  The  court,  therefore,  will  not  direct  an  al- 
lowance to  the  father  of  the  infants  out  of  their  estate,  where  he  Is  of  suffl- 
dent  atriUty  to  matDtaln  and  bring  them  np  witbont  It,  In  reference  to  their 
Bttnation  and  prospects  In  life,  having  due  regard  for  the  claims  of  others 
upon  his  boun^.  Thus  In  the  case  of  Jackson  t.  Jackson,  West,  Ch.  Bep.  31, 
where  it  appeared  that  the  father  was  of  sufficient  ability  to  maintain  his 
infant  child,  Lord  Hardwicke  refused  to  allow  maintenance  out  of  the  pro- 
ceeds of  a  legacy  given  to  the  infant  by  tbe  will  of  his  mother.  And  in  tbe 
subsequent  case  of  Darley  v.  Darley,  3  Atk.  Rep.  399,  where  tbe  father  of  the 
infants  claimed  an  allowance  out  of  the  legacy  he  had  received  for  his  chil- 
dren for  moneys  expended  for  the  maintenance  of  the  one  and  the  apprentic- 
ing of  the  other,  the  same  distinguished  Judge  refused  to  sanction  the  claim. 
He  said,  where  legacies  were  given  to  a  cbild  by  a  relative,  the  father  could 
not  make  use  of  it  In  the  maintenance  of  ■octa  child,  but  must  provide  for 
bim  out  of  bis  own  -pocket ;  nor  could  lie  set  him  out  In  the  world,  or  put 
Um  oat  as  apprentice  or  clerk,  with  tbe  money  arising  from  the  legftcr; 
and,  if  he  did,  he  would  not  be  allowed  for  it  So  fn  Wellesley  v.  B«iufort, 
2  Rnss.  Bep.  28,  Lord  Eldon  says:  'The  court  considers  the  duty  of  the  fa- 
ther Imposes  thus  much  on  him,  that  If  he  be  hlmsdf  of  ability  to  maintain 
his  cldldren,  and  to  provide  for  them  acooxding  to  th^  ezpectadons,  be  their 
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fortunes  wbat  th«jr  may.  It  aaya  yon  sball  provide  for  Ouan  out  of  your  own 
means,  and  not  encroach  upon  the  property  of  the  chlldrm.'  The  same  prin- 
ciple will  be  fOnnd  estabUsfaed  In  many  other  casea.  The  amount  of  the 
fcatmiee  of  the  chUdren,  as  well  as  the  situation,  ability,  and  clrcanutawieB 
of  the  father,  should,  bowever,  be  taken  into  conslderatlnt  by  the  oonrt»  In 
determining  the  question  whether  be  shall  have  an  allowance  ont  of  their 
property  for  their  support  during  their  minorities." 

In  the  case  of  Beardsley  v.  Hotchkiss,  30  Hun,  609,  Judge  Barker, 
writing  the  opinion,  follows  the  principle  above  laid  down,  where  it 
was  applied  by  a  referee  relative  to  the  support  and  education  dur- 
ing minority,  dting  Matter  of  Kane,  supra,  and  other  authorities. 
This  principle  was  approved  by  the  Court  of  Appeals  in  affirming  the 
decision  on  appeal  in  96  N.  Y.  201. 

The  same  principle  is  reasserted  in  Matter  of  Davis,  98  App.  Div. 
546,  54S,  90  N.  Y.  Supp.  244,  246,  in  the  opinion  of  Justice  Spring, 
in  which  the  learned  Justice  says : 

"The  point  Is,  If  she  was  his  daughter  and  he  was  capable  of  providing  for 
her,  as  be  unquestlonablj  was,  he  had  no  right  to  Intrendi  upon  her  proper- 
ty and  her  income  to  maintain  and  edncate  her.  That  daty  was  iDCambent 
upon  him  if  tbB  paroital  ration  existed." 

See,  also,  Matter  of  Wilber,  27  Misc.  Rep.  53,  57  N.  Y.  Supp.  942. 
The  case  of  Otis  v.  Hall,  117  N.  Y.  131,  22  N.  E-  563,  Judge  Dan- 
forth  writing  the  opinion,  holds: 

"It  is  well  settled  that  where  parties  sustain  the  relation  of  parrat  and 
child,  either  by  nature  or  adoption,  the  former,  in  the  absence  of  an  express 
promise,  cannot  be  required  to  pay  for  services  rendwed  by  the  child,  nor 
the  latter  be  obliged  to  pay  fbr  malntenanceu" 

With  the  foregoing  array  of  authorities,  I  hold  that,  where  a  father 
has  sufficient  &iancial  ability  to  maintain  and  educate  his  minor 
children,  it  is  his  duty  to  so  maintain  and  educate  them  out  of  his 
own  funds,  no  matter  wliat  may  be  the  value  of  the  property  of  his 
infant  children.  Where  it  appears  from  the  facts  in  any  particular 
case  that  a  father  is  unable  to  maintain  and  educate  his  children,  due 
regard  being  had  to  the  rightful  demands  of  others  who  are  equally 
entitled  to  his  bounty,  the  surrogate  has  power  to  decide  the  ques- 
tion upon  equitable  principles,  and  make  such  allowance  out  of  the 
infants'  funds  as  in  the  court's  judgment  is  for  the  best  interests  of 
the  infants  so  to  do.  The  facts  in  this  case,  however,  show  a  father 
amply  able  to  educate  his  three  minor  children  and  to  maintain  them, 
without  the  diminution  of  their  individual  property  during  their  mi- 
nority, during  the  time  covered  by  this  accounting.  I  hold  this  to  be 
the  correct  rule  in  the  case  as  it  is  now  presented  before  us,  and  the 
proper  rule  with  the  facts  before  us,  even  if  the  claim  had  been  made 
through  a  general  guardian  of  the  respective  infants,  or  by  the  fa- 
ther against  a  guardian  of  the  respective  infants. 

In  recapitulation,  I  find  as  matter  of  fact  that  the  father,  Joseph  A. 
Schantz,  is  of  sufficient  financial  ability,  and  was'  durii^  tiie  period 
covered  by  this  accounting,  to  maintain  and  educate  his  three  chil- 
dren. 

I  find,  as  conclusions  of  law,  that  the  said  Joseph  A.  Sdiantz,  fa- 
ther of  said  infants,  is  liable  for  the  education  of  his  said  three  cfail- 
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dren,  and  that  his  account  herein  should  be  surcharged  the  respective 
amounts  charged  against  them  for  support  and  maintenance,  as  set 
forth  in  his  said  account. 

Let  detailed  findings  be  prepared  in  accordance  with  the  terms  of 
this  decision^  and  decree  entered  thereupon  in  the  decree  of  final 
judicial  settlement  herein,  with  costs  as  of  an  accotmting  to  the  ex- 
ecutor, and  allowance  as  of  a  contest  to  the  special  guardian  for  the 
infants  herein,  both  payable  out  of  the  estSite,  and  with  additional 
allowance  to  the  special  guardian,  payable  out  of  the  respective 
shares  of  the  infants  in  said  estate,  all  to  be  taxed  and  settled  and  ad- 
justed and  allowed  upon  the  settlement  of  findings  and  decree  of  five 
days'  notice. 


L  GXKOnrOBS  and  ADMINIffTBATOBS  (S  503*) — ACCOUimifa — YOUCHEBS. 

Where  a  widow,  as  execntrlx  of  her  bnsband'B  estate,  claimed  the 
right  to  an  allowance  for  a  minor  child's  share  of  the  cost  of  supporUng 
the  ftimily  during  admlnlstratloD,  she  was  not  required  to  furnish  item- 
ized receipts  from  other  p^Bons  for  the  amount  of  the  child's  share; 
but  it  was  sufficient  for  her  to  file  a  voucher  from  herself  IndlTldaaUy 
to  herself  as  administratrix  tor  the  care  and  support  of  the  Infant,  pro- 
vided no  ot^ecttims  were  made  as  to  the  value  of  watb  support  and  main* 
tenance. 

[Ed.  Note.— Fw  other  cases,  see  Executors  and  Admlntetrators,  Oent 
Dig.  IS  21S3-2156 ;  Dec.  Dig.  |  SOS  *] 

2.  Pabbrt  aiTD  Cnnj)  (|  3*)— Sufpobt— Lubiutt  or  Pabbnt. 

While  a  father,  who  was  able  to  do  so,  is  bound  to  maintain  and  edu- 
cate his  child  at  bis  own  expense,  though  the  child  may  hare  proper^ 
of  his  own  sufficient  for  that  purpose,  the  mother  Is  not  liable  for  the 
eliild's  support,  where  the  child  has  sufficient  property,  or  where  ample 
proTlsion  Is  otherwise  made  for  his  support,  or  where  be  Is  able  to  earn 
the  same  himself. 

[Ed.  Note.— For  other  cases,  see  Parent  and  Child,  Cent  Dig.  I8  33- 
62 ;  Dee.  Dig.  S  3.*] 

3.  ExECTJTOBS  Ann  ADHiNisTBATOita  (|  109*>— SuppoBT  or  Childbbn  Pbndino 

ADiaNISTXATIOn . 

Where  a  widow  was  appointed  administratrix  of  her  husband's  estate, 
and  for  over  two  years  cared  for  one  of  the  minor  children,  who  had  an 
interest  In  the  estate,  the  mother  was  entitled  to  reimbursement  out  of 
such  interest  and  for  the  reasonable  value  of  the  child's  care. 

[Ed.  Note. — ^ITor  other  cases,  see  Executors  and  ^mlnlstrators,  Gent 
Dig.  H  43&-438,  440^7;  Dec  Dig.  |  10».*] 

4.  EXBCUTOBB  ABD  AmaBlSTBATOBS  (i  484*) — ACOOUBTIBa — SUFPOBI  OB  OhIL- 

DBBB — CBBDSr. 

Where  a  widow,  aa  admlnistratiix  of  her  husband's  estate  cared  for  a 
minor  child  pending  administration,  and  the  value  of  such  care  was  equal 
to  the  child's  share  of  the  estate,  it  was  not  necessary  that  such  share 
be  paid  over  to  a  general  guardian  appointed  for  the  Infant,  and  the 
amount  repaid  to  the  widow  individually  on  a  petition  against  the  guard* 
Ian ;  but  the  widow  could  be  allowed  a  reasonable  amount  for  the  sup- 
port of  such  child  as  a  credit  in  her  account  as  administratrix. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  m  aOOT;  Dee.  Dig,  j  484.*]  

Tot  other  taam  m*  mum  topic  A  |  mnau  la  Dae.  *  Am.  Dlge.  1407  to  date^  *  Bep'r  Indeass 
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Judicial  accounting  by  the  executrix  of  the  estate  of  Abram  Lyons, 
deceased.  On  objections  to  an  allowance  to  the  executrix  for  the 
support  of  a  minor  child.  Overruled. 

"  Merle  L.  Sheffer,  for  petitioner. 
T.  P.  McCarrick,  special  guardian,  pro  se. 

BROWN,  S.  The  decedent  died  on  August  3,  1909,  leaving  a 
widow,  who  is  the  administratrix  accounting  herein,  and  six  children, 
all  of  whom  are  of  full  age  except  Isidor.  A  special  guardian  was 
appointed  for  the  said  Isidor  on  this  proceeding.  The  special  guard- 
ian objects  to  the  payment  of  $600.14,  which  would  be  the  share  of 
said  infant  in  said  estate  before  deducting  the  expenses  of  this  ac- 
counting, etc.  This  amount  is  claimed  by  the  administratrix,  as  the 
mother  of  said  child,  for  support  and  maintenance  of  said  child  since 
the  death  of  the  decedent. 

The  objections  raised  are  in  form  as  follows:  (1)  That  the  adminis- 
tratrix has  not  filed  vouchers  for  the  items  contained  in  said  Sched- 
ule E.  (2)  That  said  disbursements,  if  made,  were  made  without  au- 
thority by  said  administratrix,  and  are  not  proper  charges  against  the 
said  infant,  Isidor  Lyons. 

[  1  ]  As  to  the  first  objection,  the  administratrix  cannot  be  required 
to  furnish  itemized  receipts  from  other  people  for  the  amount  of  the 
share  of  the  said  child  in  supporting  the  family;  but  if  she  files  a 
voucher  from  herself  individually  to  herself  as  administratrix  for  the 
care  and  support  of  said  infant  since  the  death  of  the  father,  that 
should  be  a  sufficient  voucher,  if  no  objections  are  made  as  to  the 
value  of  such  support  and  maintenance.  The  court  understands  that 
no  such  objection  is  made.  Accordingly,  that  objection  should  be 
dismissed,  upon  the  filing  of  such  a  voucher,  receipted  in  full  for  the 
support  and  maintenance  since  the  death  of  decedent. 

[2]  As  to  the  second  objection,  that  must  be  considered  under  two 
heads:  First,  is  the  mother  entitled  to  reimbursement  for  the  care 
and  support  of  the  infant?  And,  second,  if  she  is,  must  she  first  be 
appointed  guardian,  and  seek  to  be  reimbursed  through  the  guard- 
ian, after  the  share  of  said  infant  has  been  turned  over  to  the  guard- 
ian by  her  as  administratrix,  being  surcharged  with  the  value  of  the 
interest  of  said  infant 

As  to  the  first  point,  is  the  mother  entitled  to  recover  from  the  in- 
fant's property  reasonable  compensation  for  the  care  and  support  of 
the  infant  ?  This  court  has  held,  where  a  father  is  of  sufficient  means, 
he  must  support  and  maintain  and  educate  his  children  without  hav- 
ing recourse  to  their  property.  Matter  of  Jeffreys,  137  N.  Y,  Supp. 
168.  While  that  is  the  law  in  this  state,  as -shown  by  an  abundance 
of  authority,  it  does  not  seem  to  be  the  law  in  this  state  in  reference 
to  a  mother.  It  appears  that  a  mother  is  not  obliged  to  support  her 
child,  even  if  she  has  means,  so  long  as  the  child  has  property  of  its 
own. 

"A  father  wbo  Is  able  to  do  so  Is  bound  to  maintain  and  educate  his  chil- 
dren at  his  own  expense,  although  the  children  may  have  property  of  their 
own  aufflclent  tor  the  purpose ;  but  a  mother  la  not  liable  for  the  support 
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of  Uie  children,  where  tbeir  own  property  is  snfflclent  for  the  inirpose,  where 
ample  provision  la  otherwise  made  for  ttaetr  support,  or  even  it  haa  beoi 
beld  where  th^  are  able  to  earn  their  own  support*"  29  Oye.  1608. 


"While  In  a  proper  case  the  sapport  and  education  of  a  child  may  be  made 
a  charge  against  its  estate,  the  father  cannot  be  allowed  to  use  the  property 
of  the  child  for  its  support  and  education  unless  this  Is  absolutely  neces- 
sary, or  to  charge  the  estate  of  the  child  for  Its  support  and  education,  sare 
under  exceptional  idrcumstances.  Where,  however,  the  doty  of  support  has 
dfirelcved  upon  the  mother,  she  la  mUtled  to  be  allowed  a  reasonable  amoont 
out  of  the  property  of  the  children  for  their  maintenance  and  edacatlon,  with- 
out reference  to  her  own  ability  to  support  and  educate  them,  and  each  al- 
lowance may  be  made,  not  only  to  provide  for  the  future,  but  also  to  reim- 
burse her  for  past  expenditures."  20  Cyc.  1616. 

The  above  principle  of  law  seems  to  be  approved  in  the  case  of 
Cumming  v.  Brooklyn  City  Ry.  Co.,  109  N.  Y.  100,  16  N.  E.  67, 
where,  it  is  stated : 

"^e  legal  obligation  of  maintenance  and  support  resting  on  the  mother  la 
especially  Imperfect  In  all  eases  It  necessarily  can  be  enforced  only  in  cases 
of  the  pecnnlary  liability  of  the  parent  and  in  case  of  the  mother  the  child's 
means  are  first  cbai^eable  with  his  sui^rt" 

In  Furman  v.  Van  Sise,  56  N.  Y.  445,  15  Am.  Rep.  441,  the  court 
said: 

"The  obligation  of  the  mothw  to  support  hex  child  Is  qnallfled,  and  only 
exists  when  they  have  no  means  and  are  Incapable  of  supporting  themselves. " 

The  same  principles  are  also  held  in  Gladding  v.  Follett,  2  Dem. 
Sur.  58,  affirmed  in  30  Hun,  219,  and  further  affirmed  in  95  N.  Y. 
652,  in  Voessing  v.  Voessing,  4  Redf.  Sur.  360,  in  Matter  of  Winsor, 
5  Dem.  Sur.  340,  and  in  Wilkes  v.  Rogers,  6  Johnson,  566. 

[3]  In  the  case  before  us  it  is  conceded  that  the  mother  has  taken 
care  of  the  child  for  over  two  years,  and  that  the  child  has  some 
property  in  this  estate.  Therefore,  in  accordance  with  the  foregoing 
principle  and  cases,  applied  to  these  facts,  I  am  of  the  opinion  that 
the  mother  is  entitled  to  be  reimbursed  for  the  support  and  mainte- 
nance of  such  child  at  the  rate  of  $5  a  week  during  the  time  that  she 
has  been  caring  for  the  child,  provided,  however,  the  aggregate 
amount  does  not  exceed  the  amount  coming  to  the  child  on  this  ac- 
counting. 

[4]  We  now  come  to  the  next  point,  as  to  whether  or  not  the  ad- 
nunistratrix  should  be  surcharged  with  this  amount  and  pay  it  over 
to  the  general  guardian  to  be  appointed  of  said  infant.  The  appoint- 
ment of  a  general  guardian  and  the  payment  over  to  the  general 
guardian  would  be  the  regular  way — in  fact,  it  is  the  best  way,  and 
should  generally  be  done;  but  when  all  of  the  parties  are  before  the 
court,  as  they  are  in  this  case,  and  there  is  no  question  of  bona  fides 
in  the  transaction,  when  the  amount  coming  to  the  infant  would  be 
entirely  absorbed  in  paying  the  reasonable  maintenance  of  said  child 
during  the  time  that  it  has  been  maintained  by  the  mother,  it  would 
seem  an  unnecessary  exaction  on  the  part  of  the  court  to  require  the 
expense  to  the  estate  at  this  time  in  the  appointment  of  a  genoal 
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guardian,  and  the  surcharging  of  the  present  account  of  the  adminis- 
trator, and  direction  to  pay  that  over  to  a  general  guardian  when  ap- 
pointed, simply  to  be  paid  out  by  the  guardian  to  this  mother  for  the 
support  upon  a  future  application,  when  it  appears  dearly  ■  to  the 
court  that  if  a  guardian  had  hcen  appointed,  and  such  application 
had  been  made,  the  mother  would  have  been  entitled  to  reasonable 
allowance  for  the  support  and  maintenance  of  said  child. 
Redfield's  Surrogate's  Practice  (7th  Ed.)  §  791,  says: 

"MoneyB  advanced  hy  an  encntor  or  administrator  ont  of  Us  om  xe- 
■onrces  to  a  legatee  or  dlatrlbntee  may  lie  relmbOTsed  by  allowing  his  cba^ 

therefor  on  his  accounting,  and  where  allowances  are  made  tor  the  Bitpport 
of  minors  in  the  family  of  the  executor  or  administrator  the  anbject  of  off- 
setting the  value  of  their  servlcea  should  be  considered." 

Heaton,  in  his  work  on  Surrogate's  Court  (volume  1,  §  67),  says: 

**Whlle  It  Is  not  good  practice  for  an  executor  or  administrator  to  advance 
any  funds  of  the  estate  for  the  support  of  an  infant  child  of  a  decedent  who 
had  a  share  of  the  estate,  yet  where  small  sums  of  money  have  been  used 
for  the  support  of  infants  who  have  no  g^eral  guardian,  it  is  customary 
to  allow  the  executor  or  administrator  such  sums  of  money  so  advanced,  and 
to  charge  the  same  to  the  share  of  the  Infants,  aa  though  such  sums  had 
been  advanced  to  a  duly  appointed  general  guardian  and  by  him  applied 
to  Boch  uses." 

The  leading  authority  in  this  state  upon  the  proposition  tiiat  an  ex- 
ecutor or  administrator  may  be  allowed  upon  his  accounting  for 
advances  made  to  an  infant  for  past  support  and  maintenance  is 
Hyland  v.  Baxter,  98'  N.  Y.  610. 

On  the  above  authorities,  and  the  facts  appearing  in  this  case,  I 
am  of  the  opinion  that  the  administratrix  should  be  allowed  for  care 
and  support  of  the  infant  since  the  death  of  the  father,  as  far  as  the 
funds  coming  to  the  infant  in  this  case  permit,  and  being,  under  the 
circumstances  of  this  case,  regarded  as  reasonable  in  amount,  th^ 
should  be  allowed  her  upon  filing  of  a  receipt  in  full  of  all  claims  for 
such  support  and  maintenance  during  such  period  of  time. 

I  accordingly  dismiss  the  objections  to  the  administratrix's  ac- 
count, and  allow  as  a  credit  to  the  administratrix  the  amount  that 
may  be  found  coming  to  said  infant,  upon  filing  a  receipt  in  full  of 
all  care,  maintenance,  and  support  of  said  infant  from  the  death  of 
the  decedent  to  the  time  covered  by  the  accounting  herein. 

Let  findings  in  accordance  with  this  decision  be  settled,  and  provi- 
sion entered  in  the  decree  allowing  such  claim,  and  let  a  decree  of 
judicial  settlement  be  entered  herein,  with  costs  as  of  an  accounting 
'  to  the  administratrix,  and  with  allowance  to  the  special  guardian, 
both  to  be  taxed  and  allowed  upon  the  settlement  of  the  findings  and 
decree  herein,  on  three  days'  notice  or  voluntary  appearance  of  the 
parties  in  open  court 
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In  re  BAGLIBBI'S  B8TATB. 
(Surrogate's  Court,  New  York  Comity.   June  1912.) 


BnOUTOBS  AND  ADKIIIIBXBATOBB  (1 24*)— BlOBT  TO  Aduxhuiu  Xivats— Fo» 

son  Consuls. 

The  most  favored  nation  clause  In  the  treaty  with  Italy  of  May  8,  1878 
(20  Stat  782,  art  17),  gives  an  Italian  consul  tbe  right  to  administer  the 
•state  of  an  Italian  dtlzei  dying  Intestate  In  the  United  States;  this 
zlgbt  being  given  consuls  ot  Paraguay  and  Sweden  by  the  treaty  with 
Faiagnay  of  February  4, 18S9  (12  Stat  1096,  art  10).  and  the  convenUon 
with, Sweden. 

tBd.  Not&— For  other  csyHS,  see  Bzecntras  and  Adndnlstcmtors,  Oeat 
Dig.  H  m-140:  Dec  Dig.  I  24.*] 

In  the  matter  of  the  estate  of  Vincenzo  Baglieri,  deceased.  Let- 
ters of  administration  dira:ted  to  be  issued. 

Richard  E.  Weldem»  of  New  York  City,  for  petitioner. 
Gino  C.  Speranza,  of  New  York  City,  for  Italian  consul. 

FOWLER,  S.  The  decision  of  the  United  States  Supreme  Court 
in  the  case  of  Rocca  v.  Thompson,  223  U.  S.  317,  32  Sup.  Ct.  207, 

56  L.  Ed.  ,  which  affirmed  a  judgment  of  the  Supreme  Court  of 

the  state  of  California  holding  that  the  public  administrator  was  enti- 
tled to  letters  of  administration  upon  the  estate  of  an  Italian  citizen 
dyin^  intestate  in  California,  resulted  from  a  consideration  of  the 
provisions  ccmtained  in  the  trea^  between  the  United  States  and  the 
Argentine  Republic  as  to  the  rights  and  powers  of  their  respective 
consular  officers;  it  being  assumed  by  the  court  in  its  decision  that 
the  rights  and  powers  so  conferred  inured  to  the  benefit  of  similar 
cheers  of  the  government  of  Italy  by  virtue  of  the  favored  nation 
clause  (article  17)  contained  in  the  treaty  of  1878  (20  Stat.  732)  be- 
tween tiie  United  States  and  Italy.  No  question  was  presented  to  or 
ccmsidered  by  the  court  as  to  the  rights  and  powers  of  the  Italian  con- 
sular officers  with  reference  to  the  administration  of  estates  of  Italian 
citizens  acquired  by  virtue  of  such  clause  under  treaties  made  by  the 
United  States  with  other  countries  than  Argentina.  The  Argentine 
treaty  (article  9,  Treaty  of  1853  [10  Stat  1009])  secured  to  the  con- 
sular officers  therein  specified  "the  right  to  intervene  in  the  possession, 
administration  and  judicial  liquidation  of  the  estate  of  the  deceased, 
conformably  with  the  laws  of  the  country,  for  the  benefit  of  the 
creditors  and  legal  heirs."  This  language,  the  United  States  Su- 
preme Court  held,  laying  great  stress  on  the  term  "intervene"  and 
defining  the  sense  in  which  it  was  used  in  the  article,  did  not  au- 
thorize or  provide  for  the  appointment  of  any  of  the  consular  offi- 
cers mentioned  in  the  article  as  administrator  of  ^e  estate  of  any 
decedent  referred  to  therein. 

Article  10  of  the  treaty  between  Paraguay  and  the  United  States 
(Treaty  of  1859  [12  Stat.  1096]),  expressly  and  unequivocally  gives 
to  the  consul  general,  consul,  or  vice  consul  of  Paraguay  or  his 
representative  the  right  to  name  an  administrator  of  the  estate  of 
a  citizen  of  his  nation  who  had  died  in  this  country  intestate.  The 
convention  between  Sweden  and  the  United  States  unmistakably  de- 

•For  other  cmm  |m  mame  tcple  A I  KtrunB  In  Dec.  *  Am.  Dis*.  1M7  to  date,  ft  Rep'r  IndezM 
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clares  that  the  consul  general,  vice  consul  general,  or  lace  consul 
of  Sweden  shall  have  the  right  to  be  appointed  administrator  of  the 
estate  of  a  citizen  of  his  country  dying  in  this  country.  Article  17 
of  the  treaty  between  the  United  States  and  Italy  provides  that : 

"The  respective  consuls  general,  consuls,  vice  conauls  and  consular  agents, 
as  likewise  tbe  ■  consular  chaDcelloni,  secretarlra,  cleito  or  attaches,  shall 
eajoj  lo  twth  cotmtrles  all  the  rights,  prerogatives,  inununltlw  and  inrtTlleses 
which  are  or  may  hereafter  be  granted  tbe  officers  of  same  grade  of  the  most 
favored  nation," 

Under  this  article  there  can  be  no  doubt  that  the  provisions  in 
our  treaties  with  Sweden  and  Paraguay,  so  far  as  they  relate  to 
the  powers  and  rights  of  consular  officers  with  reference  to  the  ad- 
ministration of  the  estates  of  citizens  of  their  respective  countries, 
were  conferred  on  like  representatives  of  the  Italian  government. 
McEvoy  V.  Wyman,  191  Mass.  276,  77  N.  E.  379;  In  re  Scutella's 
Estate,  145  App.  Div.  156,  129  N.  Y.  Supp.  20;  Rocca  v.  Thomp- 
son, supra,  and  cases  therein  cited.  From  the  foregoing  it  is  ob- 
vious that  the  consul  general  of  Italy  is  entitled  to  letters  of  ad- 
ministration on  the  estate  of  the  intestate,  who  was  a  citizen  of 
Italy  and  died  in  this  country,  in  preference  to  the  petitioner,  who 
is  a  brother  of  the  intestate  and  one  of  his  next  of  kin. 

Submit  decree  at  o^ce  on  notice,  directing  letters  to  issue  to  the 
consul  general  of  Italy. 


ExunnroRB  and  ADiaNisTBAToBs  (S  24*) — Right  to  adhinibteb  Bstats— 

FOBIIQN  OOHBULS. 

The  most  favored  nation  clause  of  the  treaty  with  Austria-Hungary  of 
July  11,  1870  (17  Stat  831,  art.  15),  gives  a  consul  of  that  nation  right 
to  administer  on  tbe  estate  of  a  subject  thereof  dying  intestate  in  the 
United  States. 

[Ed.  Note.— For  other  cases,  see  Executors  and  AdmlnlstratorB,  Cent. 
Dig.  SS  132-140 ;  Dec.  Dig.  f  24.*] 

In  the  matter  of  the  estate  of  Harry  Jarema,  deceased.  Heard  on 
question  of  tight  to  administer. 

Jacob  Hillquit,  of  New  York  City,  for  petitioner. 
Arpad  A.  Kremer,  of  New  York  City,  for  Austro-Hungarian  con- 


FOWLER,  S.  Article  15  of  the  treaty  of  1870  between  the  United 
States  and  Austria-Hungary  (17  Stat.  831)  gives  to  their  consuls 
general,  consuls,  and  other  consular  officers  mentioned  therein  the 
same  prerogatives  and  privileges  granted  to  functionaries  of  the 
same  class  of  the  most  favored  nation.  This  entitles  consuls  and 
consular  officers  of  Austria  to  letters  of  administration  on  the  es- 
tate of  a  decedent  who  was  a  subject  of  Austria-Hungary  and  who 
died  intestate  in  this  country.  See  Estate  of  Vincenzo  Baglieri,  137 
N.  Y.  Supp.  175.  

•For  oUmt  umi  m«  Mme  topic  ft  i  huubbb  In  D«o>  *  Am.  Dlc>-  1M7  to  date,  ft  Rep'r  IndaiiB 
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PEOPLE!  ex  rel.  HOTGHKISS  et  al.  r.  SMITH  et  al-,  Board  of  Electloiu. 

(Supreme  Coart,  Extraordinary  Special  Term,  Westchester  County. 
August  30,  1912.) 
L  EuonoRs  (I  21*) — ^Pbuubt  SiUBonon»— BsauunoEia, 

Tbe  Legislature  may  not  Impose  any  unnecessary  hindrance  to  the 
nomination  of  or  voting  for  Independent  candidates,  nor  Impose  unrea- 
sonable limitations  on  Independent  political  groups  seeking  an  oppor* 
tunlty  to  Tote  for  independent  candidates. 
IKd.  Note.— For  other  cases,  see  elections,  Cent  I>lg.  S 16 ;  Dec.  IHg.  1 21.*] 

2.  BucnozTB  (I  2i*) — Nomination  bt  PrnxibN — Statutes — Validity. 

The  proTisfon  of  Election  Law  (Consol.  Laws  1906,  c.  17)  $  122,  as 
amraded  by  Laws  1911,  c.  8»1,  whi<±  requires  1,500  signatures  to  an  In- 
dependent  nominating  petition  for  coun^  officers,  is  invalid,  as  on  un- 
reasonable and  an  unjust  discrimination  against  independent  political 
parties. 

tBd.  Note— Tor  other  cases,  see  Elections,  Cent.  Dig.  S 15 ;  Dec.  Dig.  1 21.*] 

3.  SUOnONS  (I  21*) — ^NOUIRATEON  BY  PeTITIOK— StATOTM — VAIJDITY. 

The  Legislature  has  the  power  to  regulate  tbe  manner  of  making  lnd»- 
pendent  nominations  tor  public  offloe  and  determine  tbe  number  of  nom- 
inators; but  the  relations,  to  be  nOld,  must  be  reasonable^  and  not  im* 
pose  unnecessary  limits tiona,  or  dei«lre  independent  bodies  of  equality 
of  opportunity  wiOi  all  other  bodies  and  parties. 

f  Ed.  Note. — Fbr  other  cases.  see^EJectlons.  Cent.  Vi^z.  i  15 :  Dec.  Dig.  1 21.*1 

1  OomommoiTAi.  IiAw  (S  70*>— I^raLAnvB  Functxokb— Jvdxczai.  Fuiro- 
xzoirs. 

Tbe  court,  declaring  Invalid  the  proviBlffli  In  Election  Law  (Consol.  , 
Laws  lOOB,  c  17)  1 122,  as  amended  by  Laws  1911,  c.  891,  requiring  1,600 
signatures  to  an  Independent  nomination  petition  for  county  officers,  may 
not  determine  what  will  be  a  reasonable  number  of  signers  for  an  In- 
dependent ninnlnation,  sinos  that  is  mccloslvely  a  matter  for  I^slative 
action. 

[Ed.  Note.— For  other  cases,  see  Constltutl(Hial  Law,  Cent  Dig.  H  129- 
132,  137;  Dec.  Dig.  J  70.*] 
B.  BLBOTIONS  (f  21*) — NOHINAIIONS  BY  FVIITIOIt—STATnTRS. 

The  provision  of  the  Election  Law  of  1S90  (Laws  1890,  c.  262),  requiring 
1,000  signatures  to  an  independent  nominating  petition  for  county  offi- 
cers, wUI  not  be  declared  invalid,  as  unreasonable  and  unjustly  discrlm- 
ftiatory,  in  view  of  the  fact  that  it  has  been  In  force  for  many  years 
without  being  attacked,  and  such  law  controls,  on  Election  Law  (Consol. 
Uma  1909,  c.\T)%  122,  as  amended  by  Laws  1911,  c.  891,  b^ng  adjudged 
Invalid. 

^Id.  Note.— For  other  cases,  see  Elections,  Oent  Dig.  S 16 ;  Dec.  Dig.  |  XL*] 

0.  Suctions  ({  21*)- Nominations  by  PiniTioN — Statutm. 

The  provision  of  Election  Law  (Consol.  Laws  1909,  c.  17)  f  123,  as 
amended  by  Laws  1911,  c.  649,  which  strikes  from  an  Independent  nom- 
inating petition  tbe  name  of  an  enrolled  member  of  a  political  party 
nominating  a  candidate.  Is  Invalid,  as  unreasonable  and  as  unnecessarily 
obstructing  the  making  of  Independent  nominations. 
[Bd.  Note^F(»r  other  cases,  see  Sections,  Cent  Dig.  { 15 ;  Dec.  IMg.  §  21.*] 

7.  Eleotionb  (I  21*) — Nominations  by  PKrnoiff- Statutes. 

The  provision  of  Election  Law  (Consol.  Laws  1009,  c.  17)  |  123,  as 
amended  by  Laws  1911,  c.  049,  that  no  person  shall  join  In  nominating 
more  candidates  for  any  office  than  there  are  persons  to  be  elected  there- 
to, and  no  certiflcate  shall  contain  the  names  of  more  candidates  for  any 
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office  tban  there  are  perwrns  to  lie  elected  to  each  office,  to  InvaUd,  If 
construed  to  prohibit  an  elector  participating  In  a  party  caucus  from 
thereafter  dgning  an  independent  nomlnatbig  certificate,  bnt  is  valid  If 
construed  as  limiting  the  riglit  of  an  elector  to  the  signing  of  but  one 
nominating  certificate. 
[Ed.  Note.— For  other  cases,  see  idectlons,  Cent  Dig.  i  15 ;  Dec.  Dig.  1 21.*] 

8.  BuECTioNS  (§  21*) — Nominations  bt  Petition— Statutes. 

The  proTlBlon  in  Election  Law  (Consol.  Laws  1909,  c.  17)  |  123,  as 
amended  by  Ijaws  1911,  c.  649,  that  the  name  of  no  person  signing  an 
Independent  certificate  of  nomination  shall  be  counted,  unless  he  shall, 
on  one  of  the  dates  of  registration  of  such  year,  be  registered  as  a  qual- 
ified voter,  l8  Invalid,  as  onreasonable,  and  as  unnecessarily  discrim- 
inatory. 

[Ed.  Xote. — For  other  cases,  see  Blecttons,  Cent.  Dig.  { 15 ;  Dec.  Dig.  1 21.»1 

Q.  ELECTIOHS  '  (I  143*) — ISDEPENDIira  MoiaSATXOHft— STA.TITTOBT  RBOITLA- 

TI0N8. 

The  rale  regulating  Independent  nominations  must  be  the  same  as  the 
rule  governing  other  nominations,  and  the  nominators  must  be.  at  the 
time  of  the  making  of  the  iioininatl<Hi8k  dnly  qoalifled  electors  and  en- 
titled to  roister  and  votew 

[Ed.  Note. — For  other  cases,  see  ESeetloiiB,  Oent  Dig.  1 121;  Dec;  Dig. 
1 148.*] 

10.  BLECTIOHB  (I  21*) — PbIHABT  ItLBOnONS — ^IiTDBranDBirT  Nohikatiohb — 
Statutobt  BBOVZ.ATIOnS— Vauditt. 

The  proTlsloii  of  Election  Law  (Oousol.  Iawb  1909,  e.  17)  I  122,  as 
amended  by  Laws  1011,  c.  801,  requiring  800  dgnatures  to  an  Independ- 
ent nominating  petition  to  nominate  an  assemblyman,  will  not  be  ad- 
Judged  invalid,  as  unreasonable. 

[Ed.  Note.— For  othw^  cases,  see  ISIectlons,  Omt.  Dig.  1 15 ;  Dec.  Dig.  1 21.*J 

11.  HANDAHOS  (I  74*)— RBQULATION  OF  AOnONS  OW  BOABDS  OW  BUBCTIOZn. 

Mandamus  lies  to  control  the  action  of  the  board  of  elections  of  a 
comity,  to  the  end  that  it  may  be  known,  prior  to  the  last  day  for  the 
filing  of  nominating  certificates,  bow  many  electors  and  wbo  may  sign 
such  certificates,  and  that  the  board  may  know  what  certlflcates  they 
are  to  receive,  file,  and  act  rat, 

[Ed.  Note.— For  other  casei^  see  Ifondanms,  Oent  Dig.  %%  100-107; 
Dec.  Dig.  I  74.*J 

Mandamus  by  the  People,  on  the  relation  of  William  H.  Hotchkiss 
and  another,  against  John  Smith  and  another,  constituting  the  Board 
of  Elections  of  Putnam  County.  Motion  tor  peremptory  writ  granted 
in  part 


William  M.  Chadboume,  of  New  York  City  (Albert  S.  Bard,  of 
New  York  City,  of  counsel),  for  relators. 
J.  Hampton  Dougherty,  of  New  York  City,  for  Em^re  State  De- 


Julius  Henry  Cohen,  of  New  York  CSty,  for  Citizens'  Union  of 
New  York  City. 

Henry  T.  Dykman  and  Henry  C.  Henderson,  both  of  White  Plains 
(Aaron  J.  Levy,  of  New  York  City,  of  cotmsd),  for  Board  of  Elec- 
tion Com'rs. 

TOMPKINS,  J.  This  is  a  motion  for  a  peremptory  writ  of  man- 
damus, directed  to  the  board  of  elections  of  Putnam  county,  requiring 
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said  board  to  disregard  certain  provisions  of  the  Election  I<aw  (Con- 
sol.  Laws  1909,  c.  17),  and  the  laws  known  as  chapters  649  and  891 
of  the  Laws  of  1911,  amending  sections  122  and  123  of  the  Election 
Law,  relating  to  the  number  and  qualifications  of  the  signers  of  inde- 
pendent nominating  certificates,  upon  the  ground  that  such  provisions 
are  unconstitution^  and  void.  The  provisions  of  the  Election  Law 
that  are  directly  attacked  in  this  proceeding  are  as  follows : 

(1)  The  provision  requirit^f  1,500  signatures  to  an  independent  nom- 
inating petition  for  county  cmicers  and  800  signatures  to  nominate  an 
assemblyman. 

(2)  The  additifm  to  section  123  of  the  Election  Law  reading  as  fol- 
lows: 

"Tbe  n&me  of  no  person  signing  an  lndep«)dent  certificate  of  nomination 
shall  be  counted  unless  such  person  shall  on  one  of  the  days  of  registration 
In  such  year  be  registered  as  a  qualified  elector,  and  In  case  a  candidate 
nominated  by  sn  Independent  certificate  of  nomination  be  at  the  time  of  filing 
the  said  certlflcate  or  afterwardi  the  candidate  of  a  political  partr  for  the 
same  office  tbe  name  of  no  person  who  la  an  enrolled  member  of  sach  politi- 
cal party  shall  be  counted." 

(3)  That  part  of  section  123  reading  as  follows : 

**No  person  shall  Join  in  nominating  more  candidates  for  any  one  oSice 
than  there  are  persons  to  be  elected  thereto." 

It  is  claimed  by  the  relators  that  the  effect  of  this  provision  is  to 
prevent  any  elector,  who  voted  at  the  spring  primaries  of  1912  for 
members  of  the  state  committee  of  any  party  (these  in  turn  being 
charged  by  section  54  of  the  Election  Law  with  the  duty  of  nom- 
inating presidential  electors)  from  signing  an  independent  nominating 
certificate  for  presidential  electors  for  the  coming  election.  The  sub- 
stance of  the  relator's  contention  is  that  these  provisions  deprive  inde- 
pendent political  bodies  or  groups  of  that  equal  opportunity  to  nom- 
inate and  vote  for  candidates  of  their  choice  that  is  guaranteed  to  all 
duhr  qualified  voters  by  the  Constitution  of  this  state. 

[11  The  Court  of  Appeals,  in  the  "matter  of  Hopper  v.  Britt,  203 
N.  Y.  144,  96  N.  E.  371,  after  reciting  the  provisions  of  the  Constitu- 
tion respecting  the  right  of  franchise  and  the  qualifications  of  voters, 
said: 

"It  is  therefore  clear  that  the  otherwise  plenary  power  granted  to  the  Leg- 
islature to  prescribe  the  method  of  conducting  elections  cannot  be  so  exer- 
daed  as  to  disfranchise  constitutionally  qualified  electors,  and  any  system  of 
election  that  unneceeaarily  prevents  the  elector  from  voting,  or  from  voting 
for  the  candidate  of  his  dioice,  violates  the  Constitution.  We  have  said 
*imnece88aril7/  for  there  Is  no  practicable  system  of  conducting  elections  at 
which  some  electors,  by  sickness  or  other  misfortune  may  not  be  able  to 
vote;.  Under  our  law,  the  blank  ballot  affords  a  voter  who  may  be  unable  to 
read  the  ballot,  from  Illiteracy  or  physical  defect,  an  opportunity  to  vote  by 
securing  assistance,  and  to  every  elector  the  right  to  vote  for  whom  he 
chooses  by  writing  the  name  In  the  blank  colunm;  if  the  name  of  his  candi- 
date Is  not  on  the  ballot.  If  these  rights  were  not  accorded,  the  present 
election  law  would  be  unconstitutional.  In  People  ex  rel.  Goring  v.  Presi- 
dent, etc.,  of  Wapplngers  Falls,  144  N.  T.  616  [39  N.  E.  641],  a  vacancy  oc- 
curred In  the  office  of  police  Justice  of  the  village.  At  the  next  election  tbe 
official  ballot  did  not  contain  the  name  of  that  office,  or  of  any  candidate  to 
ba  voted  thaeCoT.   Tbe  elector  received  votes  at  tiie  election;  the  voters 
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writing  his  name  and  the  office  on  the  ballot.  It  was  contfflded  that,  tmder 
the  language  of  the  election  law,  the  votes  were  Invalid.  This  coort  held 
the  election  good,  saying:  The  Legtslatnre  may  prescribe  regulations  for 
ascertaining  the  dtlz^  who  shall  be  entitled  to  exercise  the  rtght  of  suf- 
frage, for  that  power  is  given  to  it  by  the  Coustltatlon.  In  prCTCTiMng  r^- 
ulations  for  that  porpoae,  or  la  respect  to  voting  by  ballot  it  does  ao  subject 
to,  and  presumab^  In  furtherance  of,  the  constitutional  right,  and  Its  enact- 
ments are  to  be  construed  In  tbe  broadest  spirit  of  securing  to  all  citizens 
possessing  the  necessary  qualifications,  the  right  freely  to  cast  their  ballots 
for  offices  to  be  filled  by  election,  and  the  right  to  have  those  ballots,  when 
cast  In  compliance  with  the  law,  received  and  fairly  counted.  L^lslatlon 
which  falls  In  such  respects,  and  prevents  the  full  exercise  of  the  right  as 
secured  by  the  CJonstltutlon,  is  Invalid.'  •  •  •  We  think  the  constltn- 
tlonal  provisions  recited  and  the  provision  that  certain  officers  shall  be 
chosen  by  the  electors,  necessarily  further  Imply  that  every  elector  shall 
have  the  right  to  cast  bis  vote  with  equal  facility  to  that  afforded  to  other 
voters,  or,  to  speak  more  accurately,  without  unnecessary  discrimination 
against  him  as  to  the  numner  of  casting  bis  vote.   *   *  • 

"While  the  Constitution  does  not  guarantee  that  the  elector  shall  be  al- 
lowed to  express  his  vote  by  a  single  mark,  our  position  Is  that  be  Is  guar^ 
anteed  the  right  to  express  hla  will  by  a  single  mark  If  other  voters  are  given 
the  right  to  express  theirs  by  a  single  mark,  and  there  Is  no  difficulty  In  ac- 
cording the  right  to  all.  It  Is  said  by  the  Supreme  Court  of  Ohio  In  State 
V.  Bode.  55  Ohio  St  224  [45  N.  E.  195.  34  L.  R.  A.  496,  60  Am.  St  Hep.  696], 
In  upholding  a  law  of  this  kind:  "There  Is  no  dlscrlmiDatlon  against  or  In 
favor  of  any  one;  and,  if  any  inequality  arises,  It  arises,  not  from  any  in- 
equality caused  by  the  statute,  but  by  reason  of  Inequalities  in  the  persons 
of  the  voters,  and  such  Inequalities  are  unavoidable.  It  is  always  much  more 
difficult  for  some  electors  to  cast  their  votes  than  others.  Distance,  bad 
roads,  means  of  transportation,  bad  health,  and  many  othor  considerations 
may  and  do  rendw  it  much  more  dlfBcnlt  for  some  men  to  cast  th^  ballots 
than  others.  But  these  difficulties  Inhere  in  tbe  men  themselves,  and  not  In 
the  law.'  •  •  •  This  argument  Ignores  the  distinction  between  difficulties 
or  inconveniences  occurring  by  nature  or  accident  and  Inconveniences  created 
by  statute.  Inequality  In  the  facilities  afforded  the  electors  In  casting  their 
votes  may  defeat  the  will  of  the  people  as  thoroughly  as  restrictions  which 
the  courts  would  hold  to  operate  as  a  disfranchlsem^t  of  voters.  •  *  • 
But  not  only  are  ail  parties  or  bodies  polling  10,000  votes,  which  la  less  than 
1  per  cent,  of  the  whole  vote  of  the  state,  given  the  right  to  a  separate  col- 
umn, but  independent  bodies,  on  the  [>etltlon  of  but  a  small  fraction  of  the 
electorate,  have  the  same  right.  Thus  the  rights  of  the  electors  of  all  organ- 
izations whicb  have  the  most  remote  or  shadowy  chance  of  electing  th^r 
nomlntas  are  given  equal  rights  with  those  of  the  great  parties,  while  the 
inviolable  right  of  every  elector  is  secured  by  tbe  blank  colmnn.  But  if  the 
character  of  the  ballot  necessarily  involves  discrimination  against  certain 
classes  or  bodies  of  electors.  It  Is  a  reason  that  the  statute  should  not  In- 
crease the  discrimination. 

"It  has  been  urged  in  Justification  of  the  statutory  provisions  before  us 
that  Independent  bodies  are  often  organized  for  the  sake  of  trading  or  com- 
bining with  the  regular  parties  or  other  organizations  on  corrupt  considera- 
tions. It  Is  not  pretended,  however,  that  the  statute  tends  to  prevent  that 
evil  save  In  one  way,  by  making  it  more  difficult  to  vote  fusion  or  coalition 
tickets.  The  same  argument  was  advanced  In  the  matter  of  Callahan,  200 
N.  X.  69  [93  N.  E.  262,  140  Am.'  St  Rep.  626],  where  it  was  held  that  the 
Legislature  could  not  constltuUonally  pteveat  tbe  ntnotnatlon  of  fusion  or 
combination  candidates.  We  there  said:  The  liberty  of  the  electors  in  tbe 
exercise  of  the  right  vested  in  them  by  tbe  Constitution  to  choose  public  offi- 
cers on  whatever  principle  or  dictated  by  whatever  motive  th^  see  fit,  un- 
less those  motives  contravene  common  morality,  and  are  thererore  criminal, 
suc^  as  bribery,  violence,  intimidation,  or  fraud,  cannot  be  denied.'  *  •  « 
The  method  of  voting  on  an  official  ballot  which  has  prevailed  with  us  now 
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for  a  number  of  years  probably  has  corrected  evils  that  formerly  were  prev- 
alent, but  personally.  I  fear  tbat  In  some  respects  It  has  undermined  public 
morality  on  the  question  of  the  right  of  the  elector  to  vote  for  whom  he  will, 
provided  It  is  dictated  by  no  criminal  consideration.  Ever  since  the  adoption 
of  the  present  sctaeme  there  has  been  an  attempt  to  provide  a  ballot  In  sucb 
form  as  to  prerait  the  elector  ficom  voting  In  the  way  he  wishes  to  vote. 
In  this  constant  effort  It  must  be  conceded  that  persons  desirous  of  so-called 
ballot  reform,  and  not  political  partisans,  have  been  the  most  active,  though 
by  tbe  present  legislation  the  latter  seem  to  have  been  more  successful.  All 
labors  by  a  citizen  to  induce  his  fellow  citizens  to  change  the  principle  on 
which  they  cast  thdr  votes,  when  he  believes  that  principle  is  injurious  to 
the  wrffare  of  the  community,  are  praiseworthy  and  patriotic.  But,  however 
gross  may  be  the  error  of  his  fellows,  he  has  no  moral  right  to  correct  that 
error  by  making  It  dif&cult  for  them  to  exercise  their  constitutional  right" 


In  Matter  of  Hopper,  204  N.  Y.  524,  98  N.  E.  86,  the  same  court 


"Freedom  in  voting  Is  guaranteed  by  the  Constitution.  The  right  to  vote 
carries  with  it  the  right  to  nominate  candidates  to  be  voted  for,  so  that  vot- 
ing may  become  efTecUve  through  co-operation.  Any  statute  which  restrains 
freedom  In  nominating  candidates  at  tbe  primary  restrains  freedom  In  voting 
for  candidates  at  the  regular  elections.  Some  restrictions  may  be  necessary. 
In  order  to  so  regulate  the  right  as  to  properly  protect  it ;  but  any  unneces- 
sary or  mireosonable  restraint  Is  In  conflict  with  the  Oonstitntlon,  not  because 
that  Instmment  rtfers  to  primary  elections,  but  because  statntory  proTlsions 
relating  to  primary  elections,  when  they  restrain  freedom  in  nominating, 
also  restrain  freedom  in  voting.  •  •  •  Whatever  gives  one  class  of  vot- 
ers, either  at  an  election  or  a  primary,  an  undue  advantage  over  any  other 
class,  tampers  with  a  constitutional  right.  If  the  voters  who  support  candi- 
date A  stand  a  better  chance  to  nominate  him  than  those  who  support  candi- 
date B  bare  to  select  him,  the  ri^ts  of  the  latter  are  unlawfully  Interfered 
with." 

Thus  it  is  seen  that  the  settled  law  of  the  state  is  that  no  unneces- 
sary hindrance  shall  be  placed  in  the  way  of  nominating  or  voting 
for  candidates  independent  of  the  recognized  political  parties,  and 
that  no  unreasonable  restraints  or  limitations  shall  be  placed  upon 
independent  political  groups  or  bodies,  who  seek  an  opportunity  to 
vote  for  candidates  other  than  those  whose  names  appear  in  the  party 
coltunns  of  the  official  ballot.  Equality  of  opportunity,  bodi  to  nom- 
inate and  vote  for  candidates,  is  the  guaranty  of  the  Constitution  as 
it  has  been  interpreted  by  our  highest  court. 

Applying  that  rule,  it  follows  tJiat  certain  of  the  provisions  in  ques- 
tion contravene  the  constitutional  rights  of  electors.  The  policy  of 
the  law,  as  it  has  been  declared  by  the  courts,  is  to  facilitate  the  free 
choice  of  the  elector,  both  in  the  matter  of  nominations  and  at  the^ 
polls,  while  the  effect  of  these  provisions  is  to  make  more  difficult,  if 
not  imp(»sible,  the  selection  of  candidates  to  be  voted  for  by  those 
who  are  not  in  accord  with  party  principles  or  in  favor  of  party  nom- 
inations. 

[2]  To  require  1,500  signatures  to  a  nominating  certificate  for 
county  offices  in  Putnam  and  other  small  counties  of  the  state  is  un- 
reasonable, and  an  unjust  discrimination  against  independent  political' 
parties.  The  total  average  vote  of  Putnam  county  is  a  little  over 
3,000.  It  may  be  assumed,  for  the  purpose  of  this  discussion,  that 
there  will  be  three  tickets  in  the  field  at  the  coming  election,  namely, 
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Republican,  Democratic  and  National  Prc^ressive,  besides  the  So- 
cialist and  Prohibition  tickets.  Dividing  the  total  vote  of  that  county 
into  three  equal  parts,  we  have  a  little  over  1,000  votes  cast  for  each 
of  the  three  leading  parties,  or  500  less  than  tlie  number  required  by 
the  election  law  to  make  independent  nominations,  thereby  making  it 
impossible  for  the  Progressives  (so  called)  to  nominate  county  officers, 
even  assuming  that  one-third  of  the  entire  electorate  of  the  county 
desire  to  support  such  a  ticket. 

In  several  other  counties  of  the  state  the  total  vote  is  between  3,000 
and  5 ,000,  and  there,  too,  the  requirement  of  1 ,500  signatures  to  a  peti- 
tion for  county  officers  is  unreasonable,  and  would  work  injustice  to 
independent  political  parties. 

In  Hamilton  coun^  the  total  vote  for  Governor  in  1910  was  less 
tiian  1,200,  yet  under  this  law  an  independent  group  of  electors  must 
secure  1,500  electors  to  sign  a  nominating  certificate  for  independent 
county  nominations — more  than  the  total  of  all  the  voters  in  the  coun- 
ty. To  require  1,500  names  to  an  independent  nominating  certificate 
for  county  officers  in  any  but  a  few  of  the  larger  counties  of  the  state 
makes  unjust  discrimination  in  favor  of  the  old  political  parties,  and 
places  unreasonable  hindrances  in  the  way  of  those  bodies  of  electors 
who  are  not  in  accord  with  the  old  parties. 

How  can  it  be  said  that  an  independent  political  body  has  equal  op- 
portunity to  nominate  candidates  for  county  offices  with  the  old  par- 
ties, when  for  the  latter  no  prescribed  number  of  votes  is  necessary 
and  a  very  few  may  name  candidates,  while  the  former  must  procure 
1,500  signers? 

[3]  Of  course,  independent  bodies  of  voters  have  not  the  same 
status  as  regular  party  organizations,  and  regulations  respecting  the 
manner  of  making  nominations  and  legislation  determining  the  num- 
ber of  nominators  is  proper  and  necessary;  but  sudi  legislation  and 
reflations,  to  be  valid,  must  be  reasonable,  and  not  impose  difficult  and 
unnecessary  restraints,  hindrances,  or  limitations,  or  deprive  such  in- 
dependent bodies  of  equality  of  opportunity  with  all  other  bodies  and 
parties.  In  the  case  of  People  ex  rel.  Coffey  v.  Democratic  Committee, 
164  N.  Y.  335,  58  N.  E.  124,  51  L.  R.  A.  674,  Jn<tee  CuUen,  in  a  dis- 
senting opinion  (but  not  on  this  point),  said : 

"The  rlgbt  of  the  electors  to  organise  and  assoelate  themselves  for  the 
purpose  of  (loosing  public  officers  1b  as  abstdnte  and  beyond  legislative  con- 
trol as  their  i^ht  to  associate  for  the  purpose  of  business  or  social  Inter- 
course or  recreation.  The  Legislature  may,  doubtless,  forbid  fraud,  corrup- 
tion. Intimidation,  or  other  crimes  In  political  organizations,  the  same  as  In 
business  associations;  but  beyond  this  It  cannot  go.  •  *  ♦  The  liberty 
of  the  electors  in  the  exercise  of  the  right  vested  in  them  by  the  ConsHtutlon 
to  choose  public  officers  on  whatever  principle  or  dictated  hy  whatever  motive 
they  see  fit,  unless  those  motives  contravaie  common  morality,  and  are, 
therefore,  criminal,  cannot  be  denied." 

In  the  matter  of  Burke  v.  Terry,  203  N.  Y.  293,  96  N.  E.  931,  Judge 
Willard  Bartlett,  writing  for  the  court,  said : 

"The  franchise  of  which  no  'member  of  this  state'  may  be  deprived  Is  not 
only  the  right  of  citizens  who  possess  the  constitutional  qualitlcations  to  vote 
for  public  officers  at  general  and  special  elections,  bnt  It  also  Includes  the 
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right  to  partletpftte  In  tbe  several  methods  established  hj  law  for  the  selec- 
tion of  candidates  to  be  voted  for.  The  Legislature  of  this  state  In  Its  wis- 
dom decided  some  years  ago  to  adopt  an  oftlcial  ballot,  to  be  printed  at  tbe 
public  exi>ense,  upon  which  the  voter  Indicates  his  preference  by  cross-marks 
placed  opposite  tbe  names  of  those  candidates  whose  election  be  desires.  .In 
providing  for  such  a  ballot  It  was  not  only  proper,  but  necessary,  to  prescribe 
tbe  conditions  which  should  entitle  political  parties  and  Independent  bodies 
of  dtlzens  to  have  tbe  names  of  their  nominees  appear  upon  the  ballot  In 
IHTint.  It  Is  B^ued  that  these  conditions  are  wholly  within  tbe  discretion  of 
the  Legislatiiie,  and  not  sobject  to  Judicial  review  or  control ;  bot  this  iffop- 
oeltlon  la  subject  to  tbe  qualification  that  no  condition  can  be  imposed  whldi 
conflicts  wltb  tbe  constitutional  rights  of  electors,  express  or  Implied.  We 
bare  recently  held  that  one  of  these  implied  constltutlpnal  rights  is  equality 
of  opportunity  so  far  as  practicable.  The  Chief  Judge,  speaking  for  the 
unanimous  court*  In  the  matter  of  Hopper  v.  Brltt,  203  N.  Y.  144,  at  page  ISl 
^  N.  E.  371,  at  page  873],.  said:  'We  tblnk  the  Coustltntlonal  provisions  re- 
cited and  the  provision  that  certain  ofBcers  shall  be  chosen  by  the  electors 
necessarily  further  imply  that  every  elector  shall  have  the  right  to  cast  his 
vote  with  equal  facility  to  that  alTorded  to  other  voters,  or,  to  speak  more 
accurately,  without  unnecessary  discrimination  against  blm  as  to  the  man- 
ner of  casting  his.  vote.*  The  same  rule  applies  to  tbe  right  to  participate  in 
making  indepwd«it  nominations.   •   *  « 

"Still  another  suggestion  requires  notice.  It  la  said  that  no  regulation 
«rtalcb  the  Legislature  may  see  fit  to  Impose  In  respect  to  independent  nom- 
inations can  be  subject  to  ai^  attack  for  validity  under  the  Gonatltutlon, 
inasmuch  as  tbe  Legislature  need  not  have  permitted  indep«ident  nomina- 
tions to  be  printed  upon  tbe  official  ballot  at  alL  To  this  view  we  are  unable 
to  assent  The  framers  of  the  Election  Law  which  first  provided  for  the 
official  ballot  properly  recognized  the  nnquestlonable  fact  that  it  Is  a  great 
practical  advantage  to  political  parties  and  their  candidates  to  have  t^e 
names  of  the  nominees  appear  upon  the  ballot  In  print  They  also  properly 
recognize  the  possibility,  which  experience  has  proved  to  be  a  probability,  not 
to  say  certainty,  that  large  bodies  of  citizens  not  constituting  political  par- 
ties might  desire  to  unite  in  tbe  effort  to  elect  candidates  of  their  own  selec- 
tion, and  that  tlieee  bodies  might  Justly  daim  a  place  for  their  nominees  in 
print  upon  the  official  ballot  This  claim  is  so  manifestly  just  and  its  recog- 
nltfon  so  essential  to  prevent  that  unconstitutional  discrimination  against  tbe 
rights  of  electors  which  was  condemned  In  the  Hopper  Case,  supra,  that  we 
^uld  regard  any  legislation  as  plainly  invalid  wblch  allowed  only  the 
names  of  party  candidates  to  be  printed  upon  the  official  ballot,  to  tbe  exclu- 
sion of  candidates  named  by  oonsideTable  bodies  of  dtbmu  acting  indepeud' 
ently  of  party.'* 

The  tendency  of  recent  legislation  has  not  been  in  line  with  the  atti- 
tude of  the  Court  of  Appeals  on  this  question,  but  decidedly  away 
from  it,  and  from  time  to  time  the  legislation  enacted  has  made  it 
very  difficult  for  independent  nominations  to  be  made.  By  Laws  1890, 
c.  262,  1,000  signatures  were  required  for  independent  nominations 
for  state  officers.  That  number  has  been  increased,  until  by  the  pres- 
ent law  6,000  are  required.  The  law  of  1890  required  250  signatures 
for  county  officers.  That  number  has  been  increased  from  time  to 
time  until,  by  the  present  law,  1,500  are  required.  By  the  law  of  1890 
100  signatures  were  required  for  an  assembly  district  nomination. 
Now  800  are  necessary. 

In  the  argument  of  this  motion,  Mr.  X^vy,  the  chairman  of  the  ju- 
diciary committee  of  the  state  assembly  in  1911,  and  whose  name  the 
present  law  bears,  very  frankly  stated  that  the  purpose  of  the  pres- 
ent law  was  to  make  independent  nominations  more  difficult.  That, 
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however,  is  contrary  to  the  spirit  of  our  institutions  and  the  underly- 
ing principle  of  our  state  Constitution,  and  the  decisions  of  the  Court 
of  Appeals  during  the  last  few  years.  It  seems  to  me  that  a  per- 
centage basis  would  be  the  fairest  method  of  regulating  the  number 
of  signers  of  independent  certificates,  thereby  making  the  number  re- 
quired depend  upon  the  population  or  the  voting  population  of  the 
several  counties  of  the  state. 

[4,  5]  Upon  the  argument  of  this  motion,  the  question  arose  as  to 
what  law  or  rule  would  control  the  making  and  filii^  of  independent 
nominating  certificates,  in  the  event  that  the  provisions  of  the  present 
law  are  declared  unconstitutional.  It  was  suggested  that  the  court  could 
fix  and  determine  what  would  be  a  reasonable  number'of  signers  for 
such  a  certificate.  That,  however,  is  beyond  the  province  of  the  court, 
and  a  matter  for  legislative  action  only.  My  opinion  is  that,  if  the 
present  law  is  unconstitutional  and  invalid,  the  last  preceding  legis- 
lative enactment  fixing  the  number  of  nominators  must  control ;  but 
the  relators  say  that,  if  that  view  is  to  be  adopted  by  the  court,  it 
should  be  held  that  the  provision  of  the  law  of  1896  requiring  1,000 
signatures  for  county  officers  is  also  unreasonable  and  invalid.  My 
view,  however,  is  that  the  court  should  not  declare  to  be  unreasonable 
and  unjustly  discriminating  a  law  which  was  in  force  for  15  or  16 
years  without  any  attack-  being  made  upon  it. 

My  conclusion,  therefore,  as  respecting  the  number  of  signers  re- 
quired for  independent  nominations  of  county  o£Gcers,  is  that  the 
present  law^  is  unreasonable  and  unjustly  discriminative  and  void,  and 
I  refuse  to  find  that  the  statute  of  1896  was  unreasonable  in  its  pro- 
visions. Whether  the  board  of  election  commissioners  shall  follow  the 
provisions  of  the  law  of  1896  respecting  the  number  of  nominators 
on  independent  certificates,  or  follow  the  advice  of  counsel,  or  seek 
instructions  from  the  Attorney  General,  this  court  does  not  undertake 
to  determine. 

[B]  The  provision  of  section  123  of  the  Election  Law,  which  strikes 
from  an  independent  nominating  petition  the  name  of  an  enrolled 
member  of  a  party  if  the  party  nominates  the  same  candidate,  and 
prevents  the  counting  of  the  names  of  those  who  may  not  register  on 
one  of  the  dates  of  registration,  are  also  unconstituticMial,  because  they 
unreasonably  and  unnecessarily  impede  and  obstruct  the  making  of 
independent  nominations.  The  effect  of  these  provisions  is  to  prevent 
an  enrolled  member  of  a  party  from  leaving  his  party  and  uniting  in 
the  nomination  of  independent  candidates,  and  also  to  invalidate  and 
destroy  a  petition  that  was  sufficient  and  valid  at  the  time  it  was 
filed,  because  of  the  failure  of  one  or  more  of  its  signers  to  thereafter 
register.  Why  may  not  a  voter  leave  his  old  party,  even  though  he 
be  enrolled  therein,  and  join  a  new  party  or  body  of  voters  within  a 
year  of  his  enrollment,  and  sign  a  petition  for  a  nomination  of  an 
independent  candidate?  I  think  any  legislation  that  prevents  an 
American  citizen  from  so  doing  is  unreasonable  and  indefensible. 

[7]  And  for  the  same  reason  the  provision  of  section  123,  which 
says  "no  person  shall  join  in  nominating  more  candidates  for  any  one 
office  than  there  are  persons  to  be  elected  thereto,  and  no  certificate 
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shall  contain  the  names  of  more  candidates  for  any  office  than  there 
are  persons  to  be  elected  to  such  office,"  is  also  invalid,  if  it  is  to  be 
construed  as  prohibiting  an  elector  who  has  participated  in  a  party 
caucus  from  thereafter  signing  an  independent  nominating  certificate. 
If,  however,  it  is  to  be  construed  as  limiting  the  right  of  an  elector  to 
the  signing  of  but  one  nominating  certificate  (which  I  think  is  the 
meaning  of  the  provision),  it  .is  a  pr<^>er  regtilation  and  should  be 
upheld. 

[8]  Section  123  also  provides: 

"Tbe  name  of  no  person  signing  an  Independent  certlflcate  ot  nomination 
shall  be  counted,  unless  such  person  ehall,  on  one  of  tlie  dates  of  registration 
In  8n<^  year,  be  registered  as  a  qualified  voter." 

Here  we  have  this  situation:  An  independent  nommating  petition 
for  county  officers  is  required  to  bear  the  signatures  of  1,500  qualified 
voters.  Such  certificate  must  be  filed  on  or  before  the  11th  day  of 
October,  which  is  the  first  of  the  fom-  days  for  registration.  Now, 
this  law  provides  that  the  name  of  no  person  signing  an  independent 
certificate  shall  be  counted,  "unless  such  person  shall,  oa  one  of  the 
days  of  r^istration  in  such  year,  be  registered  as  a  qualified  voter." 
The  eflfect  of  this  provision  is  that,  after  the  filing  of  a  perfectly  good 
and  sufficient  nominating  certificate  containing  the  requisite  1,500 
names,  it  may  be  rendered  invalid  and  worthless  by  the  failure  of  one 
or  more  of  the  1,500  signers  to  register  on  one  of  the  remaining  days 
for  K^stration.  The  certificate  must  be  filed  on  or  before  the  first 
day  for  registration.  If  thereafter,  and  when  it  is  too  late  for  the  filing 
of  a  new  certificate,  death,  sickness,  or  other  disability  should  prevent 
some  of  the  signers  from  registering,  the  whole  certificate  would  fall, 
and  no  such  independent  nomination  would  or  could  be  made.  The 
mere  statement  of  the  proposition  must  demonstrate  its  unsoundness. 
That  a  certificate,  valid  when  filed,  can  be  vitiated  by  some  unavoid- 
able occurrence  thereafter,  is  beyond  all  reason.  Here,  too,  we  have 
an  unreasonable  and  unnecessary  discrimination.  Party  n(»ninations 
are  not  made  void  by  failure  of  party  nominators  to  raster. 

[I]  The  rule  respecting  indqpendent  nominations  should  be  the 
same  as  that 'which  applies  to  other  nominations;  i.  e.,  that  the  nom- 
inators shall  be,  at  the  time  the  nominations  are  made,  duly  qualified 
electors  and  entitled  to  register  and  vote. 

[10]  I  do  not  decide  that  the  provision  requiring  800  signers  to 
nominate  a. member  of  assembly  is  unreasonable.  The  increase  over 
the  number  required  by  the  old  law,  which  was  in  force  for  IS  or  16 
years,  is  only  300,  and  Hamilton  county,  already  referred  to,  which 
is  the  smallest  a>unty  in  the  state,  is  joined  with  Fulton  coun^  as  a 
single  assembly  district,  while  in  the  other  assembly  districts  of  the 
state  the  voting  population  may  be  large  enough  to  justify  requiring 
800  signers. 

My  conclusions  are  that  the  provisions  requiring  1,500  signers  to 
nominate  independent  county  officers,  and  striking  from  a  nomination 
petition  or  certificate  the  name  of  an  enrolled  member  of  a  political 
party,  if  that  party  nominates  the  same  candidate,  and  striking  from 
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the  nominating  certificate,  already  duly  filed,  the  names  of  those  who 
may  not  thereafter  register,  are  unconstitutional  and  void,  and  are 
not  to  be  regarded  by  the  election  board  of  Putnam  county  in  receiv- 
ing, filing,  and  acting  upon  independent  nominating  certificates. 

I  have  not  given  the  reasons  for  my  conclusions  more  in  detail  be- 
cause of  lacjc  of  time.  The  papers  and  briefs  were  submitted  at  3 
o'clock  this  afternoon,  and  I  promised  a  decision  by  to-morrow  morn- 
ing, which  necessarily  Hmits  this  opinion  to  quotations  from  the  de- 
cisions, and  conclusions  therefrom  and  from  the  undisputed  facts. 

[11]  It  is  of  no  consequence  whether  the  defendant  Smith  volun- 
tarily and  knowingly  made  the  affidavit  annexed  to  the  petition  or  not. 
It  is  to  be  presumed  that,  in  the  absence  of  directions  to  the  contrary, 
the  election  board  of  which  he  is  a  member  would  follow  the  Election 
Law  as  it  is,  and  require  1,500  signatures  to  an  independoit  nwn- 
inating  certificate  for  county  officers,  and  observe  the  other  provisions 
of  the  law  as  to  striking  the  names  therefrom,  etc.  And  for  that 
reason  it  is  proper  that  the  relators  should  maintain  this  proceeding, 
to  the  end  that  they  may  know,  prior  to  the  last  day  for  filing  the 
nominating  certificates,  how  many  electors  and  who  may  sign  such 
certificates,  and  that  the  election  board  may  know  what  they  are  to 
receive,  file,  and  act  upon.  The  Hopper  Cases,  supra,  seem  ample  au- 
thority for  this  present  proceeding. 

Motion  granted  to  the  extent  indicated.  Order  to  be  settled  at  my 
chambers  in  Nyack,  September  7th,  at  10:30  a.  m. 


<77  Misc.  Bep.  453.; 

PEOPLE  flX  TtSL  STANDARD  BILL  POSTIKO  OO,  T.  HASTINOS, 

Bnildlng  Inspector. 

STANDARD  BILL  POSTING  CO.  T.  CITY  OF  NEWBURGH  et  al. 

(Supreme  Court,  Special  Term,  Orange  County.    August  18,  1912.) 

1.  Municipal  Cobpobationb  (S  625*) — Police  Fow£b — Obdinancxs— Reason- 
ableness. 

The  police  power  of  a  city  may  only  be  exercised  in  a  reasonable  man- 
ner, and  80  as  not  to  do  unnecessary  or  nnreaaonable  Injtlry  or  damage 
to  any  cltlren  or  to  property  rights.  ' 

[Ed.  Note.— For  ottier  cases,  see  Municipal  GoxporatloiiB,  Gent  Dig.  H 
1378,  1379 ;  Dea  Dig.  |  625.*] 

jL  CONSTITDTIONAL  LAW  ({  ^*)— EUHKHT  DOHAXN  (|  2*) — MXJVIKHPAL  GOB- 
FOBATION8  (|  625*)t-P0LICE  POWEB — OaOinAHCBS — UEABOnABISNBSS. 

An  ordinance  providing  that  bill  boards  within  a  city  can  only  be  con- 
structed of  metal  Is  unreasonable  and  Invalid,  as  taking  private  property 
and  destroying  vested  rights  without  compensation,  when  ai^Ued  to  a 
bill  board  erected  of  other  material  on  private  property,  and  not  con- 
stituting a  menace  to  persons  lawfully  using  the  streets  of  the  city,  or 
endangering  the  public  health  or  morals,  and  not  constituting  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {§  174, 
175.  178-180,  207,  225-227,  237 ;  Dec.  Dig.  S  92  Eminent  Domain,  Cent. 
Dig.  ft  3-12;  Dec  Dig.  S  2;*  Municipal  Corporations,  Cent  Dig.  |i  1378, 
1379;  Dea  Dig.  |  625.*] 

*For  otbtr  gum  wa  lune  topic  A I  mncBn  la  Dm.  ft  Am.  Digs.  1907  to  date,  A  R9*r  IndMM 
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8.  MUHIOIPAL    COBPOKAXXOHB    <!  602*)— POUOB  PoW«B— OBDZRAirciS— RU- 

80NABLBNESB. 

An  ordinance  providing  that  bill  boards  within  a  dty  shall  be  con- 
structed of  metal  only  applies  to  the  entire  city,  and  cannot  be  sustained 
as  a  measure  to  prevent  the  spread  of  fire  by  snch  a  structure. 
^Ed.  Note.~For  otber  cases,  see  Mimlclpal  i^orporations,  Dec  Dig.  I 

4.  HcrniciPAi.  CoKPOunoirt  0  602*>— Fvoas  Fown— OiDizfAivosB— BeasoN' 

ABLENE88. 

The  provision  In  an  ordinance  regulating  the  erection  of  bill  boards 
In  a  city  that  no  bill  board  more  than  five  feet  In  height  shall  be  erected 
without  permission  of  the  common  council  ]s  valid,  because  It  does  not 
absolutely  prohibit  the  erection  of  bill  boards  more  tlian  five  feet  high, 
bat  leaves  the  matter  to  the  Judgment  of  the  city  authorities. 

[Ed.  Note. — For  rfther  cases,  see  Municipal  Corporations.  Dec.  Die  I 
602.*]  *  ' 

6.  Mdnicifal  Cobfokatioks  ({  602*)— FoLicE  Powsa — ^Pubuo  Nuisances. 
The  council  of  a  dty  has  no  authority  to  dedare  a  structure  a  nui- 
sance unless  It  la  sndi  In  fac^  and  an  ordinance  declaring  tiiat  bill 
boards  not  constmcted  of  metal  shall  be  a  ntiisance  is  invalid,  for  the 
anestioiL  of  nalsance  depends  on  tlie  fiuts  of  each  case. 

rno.  Notfc-^or  other  cases,  see  Munic^l  Corporations,  Dec.  Dig.  { 
(10?  •! 

Mandamus  by  the  People,  on  the  relation  of  the  Standard  Bill  Post- 
ing Company,  against  T.  James  Hastitigs,  as  Building  Inspector  of  the 
City  of  Newburgh,  and  injunction  by  said  relator  against  the  City  of 
Newburgh,  John  B.  Corwin,  as  Mayor,  and  others.  Motions  for  a 
peremptory  writ  of  mandamus  and  for  an  injunction  pendente  lite 
granted. 

Hirschberg  &  Hirschbei^,  of  Newburgh,  for  plaintiff  and  relator. 
Graham  Witschief,  of  I<^wburgh,  for  defendant  and  respondents. 

TOMPKINS,  J.  We  have  here  two  motions,  argued  and  submitted 
tc^ether.  The  first  is  for  an  injunction  pendente  lite,  in  a  suit  in 
equity  brought  to  restrain  the  city  of  Newburgh  and  its  officers  from, 
removing  and  destroying  a  bill  board  owned  by  the  plaintiff,  a  cor- 
poration engaged  in  the  advertising  business.  The  second  is  a  motion 
for  a  peremptory  writ  of  mandamus  to  compel  the  building  inspector 
of  the  city  of  Newburgh  to  iorthwith  approve  plans  for,  and  consent 
to  the  construction  of,  a  closed  fence  or  bill  board,  which  the  relator, 
Standard  Bill  Posting  Company,  has  planned  to  erect  within  the  lim- 
its of  the  city  of  Newburgh. 

The  parties  have  agreed  upon  all  of  the  facts  involved  in  both  the  ac- 
tion and  proceeding,  and  necessary  to  the  decision  of  these  two  mo- 
tions. Both  motions  involve  the  construction  and  validity  of  a  certain 
ordinance  recently  enacted  by  the  common  cotmcil  of  the  city  of  New- 
burgh, which  reads  as  follows: 

An  ordinance  to  regulate  the  oonstraetlon  of  dosed  fences,  signs  and  bill 
boards  withUi  the  tdty  of  Newburgh. 
The  city  council  of  the  city  of  Newburgh  does  ordain  as  follows: 
Sec.  1.  No  person  or  corporation  shall  hereafter  erect  any  tight  or  Closed 

fence,  sign  or  bill  board  or  any  structure  designed  or  Intended  for  purposes 


*Vor  oUmt  cum  Me  Muna  to|il«  ft  9  xxnamM  in  Dae.  Jfc  Am.  Dls*>  1907  to  data.  *  Rap'r  Indazaa 
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of  such  a  fence,  sign  or  bill  board  within  the  corporate  Ibnlta  of  the  city  of 
Xewburgh  more  than  five  feet  In  height,  without  permission  of  the  city  coun- 
cil of  said  city.  No  application  for  snch  permission  shall  be  received  or 
entertained  by  said  city  council,  unless  such  application  shall  be  accompanied 
by  an  affidavit  or  affldavlta  proving  to  the  satisfaction  of  the  city  council 
that  two  weeks'  notice  in  writing  serred  personally  or  by  mall  baa  been 
given  all  owners,  occupants  or  agents  of  land  within  a  radius  of  three  hun- 
dred feet,  from  where  such  structure  la  to  be  erected,  of  -the  time  and  place 
at  which  such  application  will  be  made  or  in  lieu  of  such  notice  there  shall 
be  filed  with  such  application  the  written  consents  of  all  sudlt  owners,  occu- 
pants or  agents  to  the  erection  of  such  structures. 

Sec.  2.  All  tight  or  closed  fences,  signs  and  bill  boards,  and  all  structures 
designed  or  intended  for  purposes  of  such  a  fence,  sign  or  bill  board,  erected 
within  the  city  of  Newburgh,  shall  be  constructed  entirely  wltbln  the  build- 
ing line,  and  of  metal,  including  all  uprights,  supports  and  braces  for  the 
same,  and  ahall  be  anchored  on  the  property  side  thereof  by  sufficient  and 
suitable  iron  or  steel  rods,  sunk  in  concrete  to  a  depth  sufficient  to  ensure  the 
entire  safety  of  such  structure. 

Se&  3.  No  tight  or  closed  fence,  signs  or  bill  boards,  and  no  structure  in- 
tended for  purposes  of  such  a  fence,  sign  or  bill  board,  shall  hereafter  be 
erected  within  the  city  of  Newburgh,  until  the  plans  and  specifications  there- 
for and  for  the  supports  and  braces  thereof  shall  have  been  filed  with  the 
superintendent  of  buildings  of  said  city  and  his  approval  and  consent  to  the 
construction  thereof  shall  have  been  obtained  In  writing. 

Sec.  4.  No  f^ce  or  other  structure  within  the  city  of  Newbui^h  shall 
hereafter  be  used  as  a  bill  board  without  the  consent  of  the  city  council  of 
said  city  and  the  same  notice,  proof  or  consent  shall  be  required  before  such 
consent  may  be  given  as  is  provided  by  section  l  of  this  ordinance. 

Sec.  6.  AU  tight  or  closed  fences,  signs  and  bill  boards  within  the  city  of 
Newbnr^  exceeding  five  feet  In  height  and  not  structurally  constructed  in 
accordance  with  the  provisions  of  this  ordinance,  are  hereby  declared  men- 
aces to  public  safety,  and  nuisances,  and  their  ronoval  or  conformation  to 
such  structural  requirements  forthwith  ordered. 

Sea  6.  No  person  shall  hereafter  throw,  deposit  or  leave  any  circulars, 
papers,  advertisements,  samples,  notices,  books  or  leaflets  in  or  about  the 
streets  of  the  city  of  Newburgh,  or  in  the  doorways,  porches,  yards  or  any 
other  exterior  part  of  private  property  in  said  city  but  this  section  shall  not 
affect  the  delivery  of  newspapers  and  periodicals. 

,   Sec.  7.  Any  person  or  corporation  who  shall  vtolate  any  provision  of  this 
ordinance  shall  be  deemed  guilty  of  a  misdemeanor  and  each  day  during  or 
on  which  such  violation  shall  continue  shall  be  deemed  a  separate  offense. 
Tha:t  said  ordinance  became  effective  April  80,  1912. 

The  first  motion,  which  is  one  for  an  injunction  pendente  lite,  raises 
the  question  as  to  the  validity  of  section  2  of  the  above  ordinance. 

The  facts  agreed  upon  in  this  action  are  as  follows : 

The  plaintiff  is  a  corporation  authorized  to  carry  on  the  business 
of  sign  advertising,  and  for  some  years  past  has  been  engaged  in  con- 
ducting such  business  in  the  city  of  Newburgh,  and  for  that  purpose 
leasing  and  contracting  for  vacant  lots,  fences,  bill  boards,  and  other 
structures  for  the  purpose  of  said  business,  in  rentii^  and  leasing  ad- 
vertising spaces  thereon  to  business  enterprises,  and  for  the  display  of 
business  advertisements  for  a  money  consideration.  That  for  more 
than  a  year  last  past  the  plaintiff  has  been  the  owner  of  a  certain 
closed  fence  or  bill  board,  erected  and  maintained  by  it  for  the  purpose 
of  said  business,  located  upon  private  property  and  back  from  the 
fence  line  of  a  vacant  lot  situated  at  the  southwest  corner  of  Smith  and 
Second  streets  in  said  city.   Said  closed  fence  or  bill  board  is  con- 
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structed  of  horizontal  wooden  boards,  conjoined  horizontally  and 
nailed  to  perpendicular  wooden  posts,  and  sunk  in  the  earth.  Such 
closed  fence  or  bill  board  has  a  thin  facing  of  metal  on  the  street  side, 
and  is  anchored  and  attached  to  said  lot  by  means  of  timbers  fastened 
to  or  near  the  top  of  said  closed  fence  or  bill  board  on  the  lot  side, 
■and  braced  in  the  earth  on  the  lot  side  at  some  distance  from  said 
closed  fence  or  bill  board.  That  said  closed  fence  or  bill  board  is 
from  10  to  12  feet  high,  and  is  wholly  or  entirely  upon  said  lot,  within 
the  building  lines  of  said  streets,  and  is  not  upon  and  does  not  en- 
croach upon  any  part  or  portion  of  the  public  streets  or  property  of 
said  city  of  Newburgh,  ?jid  is  upon  said  lot  pursuant  to  the  consent 
of  the  owner  of  the  fee  thereof.  That  during  the  year  last  past,  the 
plaintiff  has  for  a  Suable  money' consideration  been,  and.  now  is,  dis- 
playing thereon  proper  and  suitable  advertising  matter,  in  no  wise 
offensive,  harmful,  or  detrimental  to  the  public,  or  to  any  private  per- 
son, or  to  public  or  private  morals,  lives,  health,  or  taste. 

The  ordinance  in  question  became  effective  April  30,  1912,  and  soon 
thereafter  the  defendants  notified  the  plaintiff  in  writing  that  it  must 
immediately  comply  with  said  ordinance  with  regard  to  the  said  bill 
board,  and  it  is  agreed  that  the  defendant  purposes  to  remove  and  de- 
stroy the  said  bill  board  and  structure  owned  by  the  plaintiff  as  afore- 
said, unless  the  plaintiff  remodels  it  in  accordance  with  the  provisions 
-of  said  ordinance  No.  2. 

The  notice  and  order  served  upon  the  plaintiff  by  the  defendants 
was  based  solely  upon  the  fact  that  plaintiff's  said  bill  board  did  not 
conform  structurally  to  the  requirements  of  said  ordinance,  and  was 
not  based  upon  any  personal  examination  of  said  bill  board  by  any 
•dty  official,  or  upon  any  report  to  said  city  that  said  bill  board  was 
tmsafe,  and  constituted  a  menace  to  pedestrians  and  others  lawfully 
using  the  streets  of  said  city. 

These  are  the  agreed  facts  respecting  the  old  bill  board,  the  de- 
struction of  which  the  plaintiff  seeks  to  prevent  by  this  action  in  eq- 
uity. 

[l,  2]  And  this  brings  us  to  the  question  of  the  validity  of  section 
2  with  respect  to  the  plaintiff's  said  bill  board,  which  it  had  owned 
and  used  upon  private  property  for  more  than  a  year  prior  to  the 
adoption  of  said  ordinance.  Section  2  of  the  ordinance  seems  to  be 
retroactive,  and  was  evidently  so  intended  by  the  omission  of  the  word 
"hereafter,"  which  appears  in  the  first  section  of  the  ordinance,  and 
it  is  now  so  claimed  by  the  defendants*  counsel,  and  it  is  sought  to  be 
justified,  not  by  any  express  provision  of  the  city  charter,  but  by  vir- 
tue of  the  general  police  power  of  the  city ;  the  claim  on  behalf  of 
the  defendants  being  that  the  object  of  requiring  all  signs  to  be  con- 
structed of  metal  is  to  prevent  fires  within  the  city  limits.  The  police 
power  of  the  city  can  only  be  exercised  in  a  reasonable  manner,  and 
so  as  not  to  do  unnecessary  or  unreasonable  injury  or  damage  to  ,any 
citizen  or  to  property  r^hts.  It  seems  to  me  that  this  section  No.  2 
is  unreasonable  in  its  provisions  and  requirements.  It,  in  effect,  by 
reason  of  the  threatened  action  of  the  defendants,  demands  the  re- 
moval and  destruction  of  property  of  some  intrinsic  value  owned  by 
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the  plaintiff,  lawfully  erected  and  used  by  it  for  more  than  a  year 
prior  to  the  adoption  of  the  ordinance,  being  altogether  upon  private 
property,  and  concededly  in  no  wise  offensive,  harmful,  or  detrimental 
to  the  public,  or  to  any  private  person,  or  to  public  or  private  morals 
or  taste,  and  no  menace  to  the  public  health  or  human  life. 

[3]  The  effect  of  the  enforcement  of  the  ordinance  in  this  case 
would  be  to  take  private  property  and  destroy  vested  rights,  without 
making  any  compensation  therefor.  It  does  not  seem  to  me  reason- 
able that  that  can  be  done  where  the  structure  does  not  constitute  a 
public  or  private  nuisance,  or  endanger  the  public  health  or  morals. 
The  possibility  of  fire  being  communicated  or  spread  by  such  a  struc- 
ture as  that  which  the  plaintiff  maintains  is  too  remote  to  justify  the 
taking  of  private  property  without  making  compensation  therefor. 
And  then,  too,  the  ordinance  is  too  general,  broad,  and  comprehensive 
to  justify  its  enforcement,  for  the  reason  that  it  applies  to  the  entire 
city,  and  would  prevent  the  erection  and  use  of  a  sign  or  bill  board 
made  of  any  material  other  than  metal,  even  though  it  were  to  be 
placed  in  the  middle  of  an  open  field,  far  removed  from  any  building, 
and  so  constructed  that  it  could  by  no  possibility  cause  or  spread  a 
fire. 

As  we  have  observed,  an  ordinance  of  this  character  must  be  rea- 
sonable, and  it  would  be  manifestly  unreasonable  to  forbid,  as  a  pre- 
caution a^nst  fire,  the  erection  and  use  of  a  properly  constructed 
wooden  sign  in  the  center  of  an  unoccupied  square  of  the  city,  and 
upon  private  property,  and  yet  that  is  the  effect  of  the  section  in  ques- 
tion ;  and  for  this  same  reason  it  is  my  opinion  that  the  plaintiff  is 
entitied  to  a  peremptory  writ  of  mandSamus,  because  of  the  refusal  of 
the  building  inspector  of  the  city  to  approve  the  plaintiff's  plans  for 
its  proposed  new  sign,  which  refusal  is  solely  upon  the  ground  that 
it  is  to  be  constructed  of  wood,  and  not  of  metal.  The  sign  which  the 
plaintiff  proposes'to  put  up,  and  which  it  seeks  by  mandamus  to  com- 
pel the  building  inspector  to  approve,  is  to  be  only  five  feet  in  height, 
so  that  the  consents  and  affidavits  provided  for  by  section  1  of  the 
ordinance  are  not  necessary,  and  the  relator's  right  to  a  writ  of  man- 
damus is  before  the  court  now  by  agreement,  squarely  upon  the  ques- 
tion of  the  validity  of  section  2,  which  requires  all  such  signs  and  bill 
boards  to  be  of  metal.  The  plans  for  the  proposed  sign  show  that 
it  is  to  be  a  substantial  structure,  and  is  to  be  located  entirely  upon 
private  property,  and  in  a  vacant  lot,  20  feet  or  more  back  from  the 
public  street,  and  300  feet  from  the  nearest  building.  It  seems  per- 
fectly clear  to  me  that  any  ordinance,  enacted  by  virtue  of  the  police 
power,  that  prohibits  the  erection  and  use  of  such  a  sign  or  bill 
board,  is  unreas<»iable  and  o[)pressive. 

The  corporation  counsel  cites  in  suoport  of  the  ordinance  City 
of  Rochester  v.  West,  164  N.  Y.  510,  58  N.  E.  673,  53  L.  R.  A.  548, 
79  Am.  St.  Rep.  659,  and  Gunning  System  v.  City  of  Buffalo,  62  App. 
Div.  497,  71  N.  Y.  Supp.  155 ;  but  these  cases  seem  to  me  clearly  dis- 
tinguishable, inasmuch  as  in  both  the  ordinances,  in  effect,  prohib- 
ited the  erection  of  bill  boards  over  6  or  7  feet  in  height  "without  per- 
mission of  the  common  council,"  thereby  leaving  it  with  the  common 
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council,  in  the  exercise  of  its  judgment  and  discretion,  to  determine 
whether  a  bill  board  could  be  erected  more  than  six  or  seven  feet 
in  height.  In  those  cases  there  was  no  arbitrary  limitation  upon  the 
power  of  the  common  council  or  the  city  authorities,  as  there  is  in 
this  Newburgh  city  ordinance.  Here  the  city  authorities  are  power- 
less to  grant  permission  for  the  erection  of  any  sign  or  bill  board 
anywhere  within  the  city  limits,  unless  made  of  metal,  "including  all  up- 
ri^ts,  supports,  and  braces,  and  anchored  on  the  property  side  there- 
of by  sufficient  and  suitable  iron  or  steel  rods,  sunk  in  concrete  to 
a  depth  sufficient  to  ensure  the  entire  safety  of  such  structure." 

[4]  The  learned  corporation  counsel  calls  attention  in  his  brief  to 
the  concurring  memorandum  of  Judge  Haight,  in  which  Judge  Bartlett 
concurred,  in  the  case  of  People  ex  rel.  Weinburgh  Adv.  Co.  v.  Mur- 
phy, 195  N.  Y.  126,  88  N.  E.  17,  21  U  R.  A.  (N.  S.)  735,  in  which 
they  say  that  it  is.  within  the  police  powers  of  a  municipality  to  limit 
the  manner  of  construction,  size,  height,  and  material  of  fences,  signs, 
and  bill  boardb.  These  judges,  however,  in  the  same  memorandum 
say  that  such  limits  shall  be  "witlun  reasonable  bounds."  That  part 
of  the  ordinance  providing  that  no  bill  board  more  than  five  feet  in 
height  shall  be  erected  without  permission  of  the  common  council  is 
valid,  for  the  reason  that  there  is  no  absolute  prohibition  therein 
against  the  erection  of  bill  boards  and  signs  more  than  five  feet  in 
height,  but  leaves  the  matter  to  the  judgment  and  discretion  of  the 
dty  authorities ;  but  with  respect  to  the  character  of  the  structure  and 
materials  to  be  used,  there  is  no  such  disctetion  vested  in  any  officer 
or  board,  no  matter  where  tiie  sign  is  to  be  placed  or  under  what  cir- 
cumstances it  is  to  be  maintained,  and  it  is  that  fact  that  in  my  opin- 
ion makes  the  ordinance  respecting  the  materials  to  be  used  unreason- 
able and  invalid. 

[6]  By  section  5  of  the  ordinance  in  question  the  common  council 
underto<^  to  declare  that  all  closed  fences,  signs,  and  bill  boards,  "not 
structurally  constructed  in  accordance  with  the  provisions  of  this 
ordinance,  are  hereby  declared  menaces  to  public  safety,  and  nuisanc- 
es, and  their  removal  or  conformation  to  such  structural  requirements 
forthwith  ordered."  This  seems  to  me  to  be  entirely  beyond  the  pow- 
er of  the  common  council.  By  what  authority  may  any  municipal 
body  declare  a  structure  to  be  a  nuisance  unless  it  is  in  fact  a  nui- 
sance ?  It  must  depend  upon  the  facts  and  circumstances  of  each  case 
whether  a  structure  be  a  public  nuisance  or  not,  and  it  is  perfectly 
easy  to  conceive  of  a  sign  or  bill  board  upon  private  property,  con- 
structed of  wood  or  some  material  other  than  metal,  that  could  by 
no  possibility  be  regarded  as  a  public  or  private  nuisance.  There 
seems  to  be  no  decision  in  this  state  that  squarely  determines  the 
question  of  the  right  of  a  municipality  to  limit  the  construction  of 
signs,  etc.,  to  certain  materials,  except  the  few  lines  in  the  memoran- 
dum of  Justices  Haight  and  Bartlett,  of  the  Court  of  Appeals,  already 
quoted,  and  they  limit  the  right  "within  reasonable  bounds." 

The  only  case  to  which  my  attention  has  been  called,  which  is  par- 
allel to  the  case  at  bar,  is  the  case  of  City  of  Chicago  v.  Dunning 
System,  214  111.  628,  73  N.  E.  1035,  70  U  R.  A.  230,  2  Ann.  Cas. 
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892.  In  that  case  the  city  adopted  an  ordinance  prohibiting  the  erec- 
tion of  "aU  signs  or  bill  boards  other  than  those  painted  or  erected 
upon  any  building,  unless  constructed  of  sheet  or  galvanized  iron,  or 
some  equally  incombustible  material."  The  court  held  this  provision 
invalid,  and  said: 

"All  of  th^  pTOTisIons  [L  e.,  ot  the  ordinance]  are  general  in  their  terms* 
and  apply  alike  to  boards  erected  In  every  part  of  the  city.  In  a  great  city 
like  Chicago,  the  court  will  take  judicial  notice  that  bill  boards  are  of  vari- 
ous klDds,  generally  made  cot  of  a  variety  of  materials,  and  erected  in  many 
different  localities — some  In  the  thickly  settled  and  business  districts,  where 
the  erection  of  wooden  buildings  may  properly  be  prohibited,  or  in  the  vicinity 
of  electric  wires,  where  more  stringent  regulations  are  reasonably  necessary 
to  protect  the  public  safety,  or  they  may  be  in  the  remote  and  more  thinly 
settled  territory  of  the  city,  where  such  stringent  precautious  are  not  nec- 
essary, while  others  may  be  on  vacant  tracts  of  land,  for  removed  from  other 
structures  of  every  Und.  It  mtut  be  apparent  to  aU  reasonable  minds  that 
provisions  which  are  necessary  in  one  of  such  cases  would  be  wholly  unnec- 
essary and  unreasonable  in  others,  and  that  a  provision  might  he  a  reason- 
able police  regulation,  in  the  one  case  and  In  one  locality,  which  would  be 
wboUy  unreasonable  under  other  circumstances  in  another  locality.  This 
ordinance  is,  however,  without  qualiflcatlon  or  limitation  applicable  to  signs 
and  bill  boards  alike  in  all  portions  In  the  great  city  of  Chicago — applicable 
alike  to  every  portion  of  its  extended  territory.  We  do  not  hold  that  the 
ordinance  is  so  unreasonable  as  to  be  void  If  it  was  limited  to  particular 
districts  of  the  city.  Where,  however,  as  here,  tbe  attempt  la  to  prohibit 
the  owner  of  a  lot  In  a  remote,  sparsely  settled  part  of  the  city,  or  his  lessee, 
from  erecting  a  sign  or  bill  board  thereon,  except  of  required  material,  sheet 
or  galvanized  iron,  etc.,  we  think  It  does  become  unreasonable  and  oivrrastTe.** 

In  the  case  at  bar,  as  in  the  Chicago  Case,  the  ordinance  and  its 
provision  respecting  the  material  to  be  used  applj'  to  the  entire  city, 
and  the  reasoning  of  the  court  in  that  case  apphes  with  equal  force 
to  the  ordinance  in  question. 

My  conclusions  respecting  both  motions  are  that  section  No.  2  was 
beyond  the  power  of  the  city  council  to  enact,  and  is  illegal,  because 
tmreasonable,  in  that  it  is  retroactive,  and  allows  the  unnecessary  and 
unwarranted  destruction  of  private  property,  thereby  contravening 
the  fundamental  law  guaranteeing  the  inviolability  of  private  prop- 
erty, and  prohilnts  what  in  some  cases  couldl  by  no  possibility  be  a 
public  or  private  nuisance,  or  endanger  the  lives  or  property  of  citi- 
zens. 

Both  motions  are  therefore  granted,  with  $50  costs  against  the  city 
in  the  mandamus  proceeding,  and  $10  costs  of  the  motion  in  the  equity 
suit. 
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(Supreme  CJourt,  Equity  Term,  Monroe  County.   September  16,  1012.) 

1.  Pabent  and  Child  (|  2*) — Costodt  or  Child — Riohi  to. 

At  oommou  law  the  father  la  entitled  to  custody  of  his  minor  children, 
to  the  exclusion  of  any  other  person;  but  under  Domestic  Relations 
Law  (Consol.  Laws  1009,  c.  14)  {  70,  custody  may  be  awarded  to  either 
parent,  though  the  father  has  a  paramount  right,  other  things  being  equal. 

[Bd.  Note.— For  other  cases,  see  Parent  and  OhUd,  Cent  Dig.  U  4-32; 
Dec.  Dig.  S  2.*] 

2.  Paskitt  ahd  Child  (|  2*)— CasroDT  of  Child — Biqht  to. 

On  separation  of  husband  and  wife  through  the  letter's  fault,  the  hus- 
band has  a  paramount  right  to  the  custody  of  girls  9  and  14  years  old, 
respectlTe^,  where  he  has  great  affection  for  them  and  superior  ability 
to  care  for  and  educate  them ;  the  wife  being  properly  permitted  to  have 
access  to  the  home  to  see  her  children,  and  to  remain  there  if  she  will. 

[Ed.  Note.— For  other  cases*  see  Parent  and  Child.  Cent  Dig.  S|  4-S2; 
Dec  Dig.  I  2.*] 

Application  by  the  People  of  the  State  of  New  York,  on  relation 
of  Percy  E.  Snell,  against  Nellie  Snell,  for  the  custody  of  two  minor 
children.   Judgment  for  relator. 

Salisbury  &  Agate,  for  relator. 
Edwin  C  Rediem,  for  respondent 

CLARK,  J.  The  relator  is  the  husband  of  the  respondent,  their 
marriage  having  taken  place  in  1897.  They  have  two  children,  both 
daughters ;  the  eldest,  Beryl  E.  Snell,  being  now  14  years  of  age,  and 
the  other  dau§:hter,  Gladys  B.  Snell,  being  9  years  of  age.  Both  chil- 
dren have  resided  with  their  parmts,  who  lived  together  from  the  date 
of  their  marriage  until  about  August  12,  1912,  when  the  respondent 
left  her  husband's  home  in  the  town  of  Bristol,  Ontario  county,  and 
went  to  reside  with  her  relatives  in  the  city  of  Rochester,  taking  both 
children  with  her.  Since  that  time  the  relator  has  repeatedly  requested 
his  wife  to  return  and  live  with  him,  which  she  has  refused  to  do.  The 
parties  had  for  a  considerable  time  prior  to  July,  1912,  resided  in 
Rochester,  where  they  own  two  houses,  the  record  title  thereof  being 
in  the  wife;  but  whatever  equity  they  have  in  said  properties  was 
paid  for  by  the  husband,  the  relator.  He  has  always  supported  his 
family  comfortably  and  according  to  his  means  and  station  in  life. 
The  respondent  has  no  means  of  her  own,  except  as  above  stated; 
but  her  brother  resides  in  Rochester,  and  is  a  man  of  some  means,  and 
is  willing  to  support  and  maintain  the  wife  and  children. 

Respondent,  on  the  very  lengthy  hearing  of  this  case,  which  consum- 
ed about  four  days,  and  covered  every  detail  of  the  married  life  of  the 
parties,  sought  to  justify  her  course  in  leaving  her  husband  by  claim- 
ing that  he  had  sustain^  improper  rdations  with  a  lady  who  had  been' 
a  near  neighbor  while  they  lived  in  Rochester,  and  who  made  a  visit 
at  their  farm  in  Bristol  for  a  short  time  in  the  siunmer  of  1912.  The 
evidence  absolutely  fails  to  justify  the  wife  in  her  accusations  of  crim- 

*Fi>r  oUier  coeei  see  «ame  to»lo  *  f  inniBaB  la  Dm.  A  An.  Digs.  1807  to  datt^  *  Bap'r  ZndaxM 
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inal  relations  between  her  husband  and  this  woman.  Indeed,  it  hardly 
justifies  even  a  suspicion  on  the  part  of  the  wife  tiiat  there  was  any- 
thing improper  between  her  husband  and  this  lady.  There  was  noth- 
ing in  the  evidence  to  show  that  this  lady  and  the  relator  had  ever 
bMn  together  in  the  absence  of  other  persons  for  a  single  minutCt  and 
the  fact  that  respondent  for  some  unknown  reason  developed  a  jeal- 
ousy of  this  other  woman  affords  no  sufficient  reason  why  she  should 
make  the  charges  testified  to  in  this  proceeding.  It  was  unworthy  to 
seek  to  smirch  the  rcputaticm  of  a  lady  whose  character,  so  far  as 
the  evidence  discloses,  is  above  reproach. 

The  wife,  on  one  occasion  in  the  summer  of  1912,  assaulted  the 
mother  of  relator,  throwing  dishwater  in  her  face  and  repeatedly 
slapping  her.  On  the  hearing  she  admitted  that  she  could  not  tell  why 
she  did  it,  only  that  she  thought  there  was  something  in  the  old  lady's 
looks  which  indicated  that  something  was  wrong,  and  that  she  was  in 
a  plot  to  do  away  with  the  respondent.  The  assault  was  wholly  un- 
justifiable, as  respondent  practically  admitted  on  the  stand.  Whatever 
reasons  respondent  may  have  had  for  leaving  her  husband  were  not 
disclosed  by  any  satisfactory  evidence  in  this  case.  Her  attempted 
explanation  of  why  she  did  it  affords  no  just  and  sufficient  reason  why 
she  should  abandon  her  husband  and  break  up  his  family.  The  evi- 
dence shows  that  her  course  was  imjustifiable  and  arbitrary,  and  this 
case  must  be  disposed  of  on  the  evidence,  and  not  upon  sentiment  or 
sympathy  for  either  party. 

The  husband  and  wife  are  equally  fit  custodians  of  their  children,  so 
far  as  -their  moral  standing  and  a^ection  are  concerned.  The  father 
has  always  supported  his  family  comfortably,  and  is  able  and  willing 
to  do  it  He  is  a  man  in  perfect  health,  and  capable  of  earning  con- 
siderable money  each  year;  whereas  the  wife  has  no  particular  finan- 
cial ability  and  if  the  custody  of  the  children  was  awarded  to  her, 
Uieir  support  would  depend  entirely  upon  the  generosity  of  her  rela- 
tives. There  has  been  no  legal  separation  between  the  parties.  The 
wife  thought  that  her  husband  was  unfaithful  to  her,  and  she  left 
him,  taking  her  children;  but  the  evidence  does  not  show  that  she 
had  any  good  reason  or  justification  for  her  suspicions.  If  she  had 
any  such  evidence,  or  reasons  to  justify  her  course,  such  evidence 
should  have  been  produced  on  the  trial.  Only  in  the  spring  of  1912 
the  husband  took  his  wife  for  a  two  months'  trip  to  Florida  for  rest 
and  recreation,  and  she  admitted  that  he  was  kind  to  her  and  that  they 
were  perfectly  happy.  There  is  no  evidence  that  he  ever  assaulted 
her,  or  used  extremely  harsh  language  toward  her,  or  that  he  was 
ever  unkind  to  his  children.  On  the  contrary,  it  appears  beyond  ques- 
tion, that  he  was  a  kmd  and  affectionate  husband  and  father,  able  and 
willing  to  support  his  family  according  to  his  means  and  station  in 


[  1  ]  Under  the  common  law  the  father  had  the  legal  right  to  control 
his  minor  children,  and  was  entitled  to  their  custody  absolutely,  to 
the  exclusion  of  any  other  person.  This  rule  has  been  modified  by 
subsequent  l^slation,  and  now  after  due  consideration  the  court  may 
award  the  custody  of  a  mincH:  child  to  either  parent  Domestic  Re- 
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latkms  Law  (Consol.  Laws  1909,  c.  14)  §  70.  Bat,  other  thmgs  being 
equal,  die  husband  has  a  paramount  right  to  such  custody,  because 
he  is  primarily  charged  with  the  duty  of  supporting  his  family.  As 
I  understand  it,  the  rule  is  that  the  husband  is  regarded  in  law  as  the 
head  of  the  family,  and,  other  things  being  equal,  is  entitled  to  the 
care  and  custody  of  his  children,  he  being  charged  with  the  duty  of 
their  maintenance  and  support.  The  father's  paramount  right  to  the 
custody  of  his  children,  which  has  always  been  recognized,  should  not 
be  interfered  with  by  the  court,  tmless  the  best  interests  of  the  minor 
children  require  that  the  custody  be  given  to  another. 

[2]  The  children  of  these  parties  are  not  infants.  If  they  were, 
the  paramount  right  of  the  father  to  their  custody  would,  of  course, 
have  to  yield  to  the  claims  of  the  mother ;  but  where,  as  in  .this  case, 
the  children  are  not  infants,  requiring  the  daily  and  perhaps  hourly 
ministrations  of  the  mother,  but  are  girls  of  9  and  14,  respectively, 
there  is  no  reason  why  the  r^ht  of  the  father  to  dieir  custody  should 
.  be  interfered  with,  unless  he  is  morally  or  financially  an  uniit  and  im- 
proper person  therefor.  The  evidence  does  not  disclose  any  such  situ- 
ation here.  Each  of  the  parents  has  the  greatest  a^if ection  '  for  the 
children;  but  the  father  is  able  and  willing  to  care  for  them  in  a 
perfectly  respectable  home,  and  see  that  they  are  properly  educated. 
The  wife,  being  without  sufficient  means,  would  be  unable  to  do  this, 
excepting  through  the  charity  of  her  relatives.  Under  these  circum- 
stances the  court  would  not  be  justified  in  takii^f  from  the  father 
the  custody  of  the  children  he  is  bound  to  support  and  protect,  and 
awarding  it  to  the  mother,  who  left  him  without  sufficient  cause,  and 
persists  in  her  refusal  to  return  to  him  after  he  has  repeatedly  re- 
quested her  to  do  so. 

It  is  not  necessary  to  rehearse  in  detail  the  difficulties  and  little 
bidcerings,  and  perhaps  hasty  words  that  have  been  spdcen,  between 
these  parties,  which  preceded  the  separation.  It  is  pr<^r  to  say,  how- 
ever, that  both  parties  were  apparently  equally  to  blame  for  the  situa- 
tion prior  to  the  time  they  moved  on  the  farm,  but  after  that  the  wife 
was  in  the  greater  fault  for  insisting  on  entertaining  suspicions  of  her 
husband's  fidelity,  when  she  could  not  by  any  evidence  show  facts 
which  justified  such  suspicions.  The  time  has  not  yet  come  when  a 
wife  is  warranted  in  assuming  that  any  little  courtesy  a  husband  ex- 
tends to  another  lady,  and  especially  a  neighbor  and  friend  of  the 
family,  amounts  to  criminal  intimacy  between  them. 

The  relatives  of  this  wife  have  been  unduly  officious  in  this  matter, 
and  it  was  highly  improper  for  any  of  them  to  seek  to  influence  the 
elder  daughter  against  her  father  by  promises  of  fine  clothing  and  a 
collegiate  education.  This  unfortunate  domestic  difficulty  is  but  an- 
other tragedy  in  the  lives  of  a  husband  and  wife  often  seen  in  court, 
largely  brought  about  by  the  activities  of  meddlesome  relatives,  which 
have  resulted  in  the  breaking  up  of  a  home.  Nothing  has  occurred 
between  these  parties,  as  shown  by  the  evidence,  to  render  it  either 
impossible  or  difficult  for  them  to  live  together  in  peace  and  happiness, 
if  they  will  exercise  a  little  charily,  and  make  an  h<»iest  effort  to  per- 
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form  their  duties,  and  not  be  too  exacting'  with  reference  to  their 
rights. 

The  relator  testified  that  he  was  willing  and  able  and  anxious  to 
support  his  wife  and  children,  and  to  educate  the  latter,  and  wants 
them  to  return  to  him.  It  is  the  wife's  duty  under  the  circumstances 
to  return  to  her  husband's  home,  and  there  fulfill  her  obligations  as 
a  wife  and  mother,  and  if  at  any  time  she  should  be  ill-treated  by  her 
husband  the  court  would  afford  her  a  speedy  and  effectual  remedy. 

Under  the  circumstances  the  prayer  of  the  relator  should  be  granted, 
and  the  custody  of  the  children  in  question  be  awarded  to  the  father, 
the  mother  at  all  times  to  have  free  access  to  his  home  to  see  her 
children,  and  to  remain  there  if  she  will,  the  mother  to  be  notified 
of  any  change  in  the  residence  of  the  diildren.  No  costs  allowed. 

Ordered  accordingly. 

(77  HlBc.  Repi  S78.) 

PEOPLD  ex       MOBBS-t.  QATNOB. 

(Supreme  Court,  Special  Term,  New  York  County.  S^tembor  10,  1912.) 

1,  THEATBBa  AND  SHOWS  (8  3*) — LlCEKSES— DiSCBETION  OF  MATOB. 

Under  Code  of  Ordinances  of  New  York  City,  S{  305,  307,  which  re- 
quire common  shows,  etc.,  to  t>e  licensed,  and  which  proTlde  that  licenses 
shall  be  Issued  by  the  mayor,  the  granting  of  sncta  license  is  discretion- 
ary, and  not  mandatory. 

[Ed.  Note.— For  other  cases,  see  Theetters  and  Shows,  Cent  Dig.  S  8; 

Dec.  Dig.  S  8.*] 

2.  LiCTNSEs  (J  1*) — ^Definition. 

A  license  is  a  permission  to  do  something. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  $  1 ;  Dec.  Dig.  {  1.* 
For  other  definitions,  see  Words  and  Phrases,  toL  5,  pp.  4133-1141; 
vol.  8,  p.  7708.] 

8.  Thxatebb  and  Shows  (%  S*)— Licenses — Refusal. 

The  mayor  of  New  York  City  did  not  abuse  his  discretion,  under  Or- 
dinances  of  New  York  City,  S8  305,  307,  In  refusing  to  grant  a  license  to 
maintain  a  moving  picture  show  immediately  adjoining  a  public  school 
and  opposite  the  parish  house  and  other  buildings  of  a  church. 

[Ed.  Note.— For  other  cases,  see  Theaters  and  Shows,  Gent  Dig.  |  8; 
Dec.  Dig.  g  3.»] 

Mandamus  proceeding  by  the  People  of  the  State  of  New  York, 
on  relation  of  Sigmund  Moses,  against  William  J.  Gaynor,  Mayor  of 
the  City  of  New  York.   Motion  for  writ  denied.  ' 

Philbin,  Bedanan,  Menken  &  Griscom,  for  petitioner. 

Archibald  R.  Watson,  Corp.  Counsel,  for  defendant 

DELANY,  J.  The  relator  on  this  motion  asks  this  court  for 
a  peremptory  writ  of  mandamus,  requiring  the  mayor  of  the  city 
of  New  York  to  grant  to  him  a  license  to  maintain  a  moving  picture 
show  on  premises  No.  216  East  Forty-Second  street,  in  the  city  of  New 
York.  'These  premises  immediately  adjoin  one  of  the  large  public 
schools  conducted  under  the  board  of  education  for  day  and  evening 
classes,  and  is  opposite  the  parish  house  and  other  buildings  of  St. 

*For  otbtr  o»mi  ih  huiw  ttvlc  A  S  noubib  In  D«c.  ft  Am.  Dlgi.  1907  to  date,  ft  Rop'r  IndoM 
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Bartholomew's  Church,  which  are  in  a  large  part  devoted  to  the  use 
of  young  people  for  purposes  of  religion,  education,  and  charity.  The 
mayor,  assuming  to  exercise  discretion  in  the  matter,  after  considering 
the  relator's  application  for  the  license,  denied  it  Preceding  this  ac- 
tion on  the  part  of  the  mayt»r,  an  open  hearing  was  accorded  the  pub- 
lic, at  which  the  views  of  citizens  on  the  subject  were  expressed,  and 
numerous  remonstrances  from  various  sources  against  the  granting 
of  the  license  were  presented  to  the  mayor.  There  were  also  sub- 
mitted to  him  petitions  of  citizens  advocatmg,  on  behalf  of  the  relator, 
the  granting  of  the  license. 

[1]  It  would  thus  seem  that  at  this  stage  of  the  matter  the  relator 
and  the  remonstrants  alike  believed  that  the  question  at  issue  was 
properly  addressed  to  the  discretion  of  the  mayor.  The  attitude  of 
the  relator  on  this  motion,  however,  is  antagonistic  to  the  position 
seemingly  taken  then.  The  main  consideration,  therefore,  on  the  law 
of  the  case,  is;  Did  the  mayor  have  the  right  to  exercise  his  discre- 
tion? and  was  it  validly  exercised?  If  both  these  questions  be  an- 
swered in  the  affirmative,  the  relator  is  not  entitled  to  the  remedy  he 
seeks,  and  a  writ  of  mandamus  should  not  issue  from  this  court. 

There  is  no  di^te  of  material  facts  to  complicate  the  matter  or  to 
require  any  mediate  proceedings.  The  subject  of  such  license  is  reg- 
ulated by  Uie  ordinances  passed  by  the  board  of  aldermen  in  the  exer- 
cise of  power  lawfully  conferred  on  it  by  the  Legislature  of  the  state. 
The  constitutionality  of  these  provisions  is  therefore  not  disputed,  and 
our  discussion  is  thus  to  be  confined  to  the  ordinances  themselves. 
These  ordinances  are  section  305  et  seq.  of  the  Code  of  Ordinances 
of  the  City  of  New  York.  They  read  as  follows : 

"See.  806.  Tbe  following  bnsinefwes  must  be  duly  licensed  as  herein  pro- 
vided, namely,  public  cartmen,  trackmen,  taackmen.  cabmen,  expressmoi, 
drivera,  jnnk  dealers,  dealers  In  second-hand  articles,  hawkers,  peddlers,  ven- 
dors, ticket  q>ectiIatora,  coal  scalpers,  common  sbows,  shooting  galleries, 
bowling  all^s,  bUllard  tables,  dirt  carta,  exterior  hoists  and  stands  within 
stoop  lines  and  nnder  the  stairs  of  the  elevated  stations. 

"Sec.  306.  No  person  shall  engage  in  or  carry  on  any  such  business  with- 
out a  license  therefor  under  a  penalty  of  not  less  than  *  *  *  for  each 
offense. 

"Sec.  807.  All  licenses  shall  be  granted  by  authority  of  the  mayor  and 
Issued  by  the  bnrean  of  licenses  for  a  term  of  one  year  from  the  date  thereof, 
nnless  sooner  suspended  or  revoked  by  tbe  mayor.  *  *  •  The  mayor  shall 
have  poww  to  suspend  or  revoke  any  llcmse  or  permit  Issned  nnder  the  pro- 
visions of  this  ordinance.  The  mayor  shall  also  have  power  to  impose  a  fine 
•  •  *  for  any  violation  of  the  regnlattons  herein  provided,  and  to  suspend 
ftke  license  pending  the  payment  of  iudi  fine,"  etc. 

Section  305  discloses  the  fact  that  certain  dasses  of  businesses,  in 
order  to  be  lawfully  conducted,  require  licenses ;  and  this  is  fortified 
by  section  306,  whidi  states  that  no  person  shall  engage  or  carry  on 
any  such  business  without  a  license  under  a  penalty.  Section  307, 
which  is  entitled  "Licenses  and  License  Fees,"  prescribes  that  "all 
licenses  shall  be  granted  by  authority  of  the  mayor."  It  is  on  the  in- 
terpretation of  this  section  that  a  large  part  of  the  contention  herein 
raised  hinges.  I  would  not  deem  it  necessary  to  venture  upon  the  in- 
terpretation of  this  section,  had  not  the  learned  counsel  for  the  relator 
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placed  so  much  stress  on  this  point,  seemingly  with  the  support  of  an 
eminent  aiithority,  claiming  that  it  confers  no  discretion  on  the  mayor, 
but  rather  stripped  him  of  any  judicial  power,  and  mak«  the  granting 
of  such  a  license  a  purely  ministerial  act. 

It  is  contended  that  the  language  employed  conveys  no  idea  of  an 
act  permissive  in  its  nature,  but  of  one  which  is  mandatory;  and  as 
if  to  make  this  argument  more  clear  it  is  urged  that  "shall"  in  the 
sentence  has  the  force  of  "must" ;  that  "all  licenses  shall  be  issued  by 
the  authority  of  the  mayor,"  according  to  the  interpretation,  means 
"must  be  issued"  by  him.  In  endeavoring  to  comprehend  the  meaning 
of  a  sentence,  it  is  not  always  useful  to  subject  it  to  grammatical  anal- 
ysis, because  frequently  looseness  of  expression  may  make  such  anal- 
ysis negative  the  obvious  meaning.  This,  however,  is  not  the  case 
here.  What  is  predicated  in  the  sentence,  either  according  to  the  laws 
of  logic  or  of  grammar,  is  not  said  of  the  mayor,  but  of  "licenses." 
If  it  read  the  mayor  "shall"  grant  licenses,  there  might  be  some  de- 
batable ground  for  the  claim  that  "shall"  in  the  context  meant  "must," 
although  I  would  not  even  then  feel  constrained  for  many  reasons 
to  adopt  such  a  meaning.  But  I  can  see  no  need  to  appeal  to  any  inter- 
pretation to  enforce  on  any  word  a  different  meaning  than  it  is  need- 
ful for  it  to  bear  in  order  to  show  what  the  sentence  intends.  The 
sentence  provides  that  licenses  (the  subject)  shall  be  granted  by  the 
authority  of  the  mayor,  and  taking  the  rest  of  the  same  paragraph,  if 
needed  to  support  the  position  I  contend  for,  it  will  appear  that 
licenses  again  are  spoken  of  "and  issued  by  the  bureau  for  a  term,"  etc. 

[2]  An  equivalent  expression,  it  seems  to  me,  will  make  manifest 
the  meaning.  Change  the  sentence  so  that  it  shall  b^n  with  a  neg- 
ative, as :  "No  licenses  shall  be  granted  unless  by  the  authority  of  the 
mayor."  If  this  method  of  testing  the  meaning  is  a  fair  one,  it  will 
be  seen  that  the  sentence  refers  to  the  condition  under  which  licenses 
are  to  be  issued,  and  the  meaning  of  the  sentence,  grammatically  con- 
sidered, is  mandatory  on  licenses,  which  may  only  be  issued  by  the 
authority  of  the  mayor.  It  is  not  mandatory  on  the  action  of  the 
mayor.  The  language,  therefore,  is  not  effectual  to  prescribe  any  man- 
datory action  on  the  mayor,  and  whether  such  acticm  is  mandatory 
or  discretionary  must  be  sought,  not  in  the  words  of  the  ordinance, 
which  are  clear,  but  in  the  nature  of  the  act  to  be  performed,  and 
from  that  may  be  determined  the  character  of  the  power  conferred 
on  the  mayor.  The  ordinance  requires  that  licenses  shall  be  granted 
by  the  mayor.  No  other  officer  is  empowered  to  grant  them.  What 
is  granted  is  a  license.  A  license  is  a  permission  to  do  something.  Its 
granting  involves  the  giving  of  permission.  Its  very  meaning  involves 
the  exercise  of  discretion.  This,  it  seems,  is  determinative  of  the 
nature  of  the  act  which  the  mayor  has  to  perform,  and  this  act  is  dis- 
cretionary, not  mandatory. 

It  may  be  contended  that  the  term  "license"  is  an  inapt  word  to 
characterize  the  idea  intended  to  be  expressed.  Then  we  may  turn 
to  the  subject  in  which  it  is  used  to  test  the  appositeness  of  the  term. 
The  ordinance  says  that  certain  businesses  must  be  duly  licensed, 
^long  tiie  various  businesses  and  avocations  mentioned  are  "cam- 
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mon  shows."  Common  shows  are  like  the  other  businesses,  and  the 
other  businesses  are  operated  under  license  in  the  accepted  meaning 
of  that  term.  The  courts,  for  instance,  have  held  that  the  power  of 
the  mayor  to  license  vehicles  in  general  is  discretionary,  and  that  the 
object  of  the  ordinance  is  not  so  much  to  raise  a  tax  as  to  preserve 
good  order.  People  v.  Mayor,  etc.,  7  How.  Prac.  81.  So,  the  present 
power  being  discretionary,  the  consent  granted  is  properly  termed  a 
license.  The  very  idea  of  a  license  connotes  discretion,  and  not  com- 
pulsion, in  its  granting.  The  reason  for  the  exercise  of  the  discre- 
tion in  the  mayor  is,  as  the  court  indicates,  "to  preserve  good  order." 
Pec^le  ex  rel.  Van  Norden  v.  Sewer  Comm.  of  Saratoga,  90  App. 
Div.  555,  86  N.  Y.  Supp.  445;  CumislMy  v.  Wurster.  14  App.  Div. 
556,  43  N.  Y.  Supp.  1088. 

The  ncperience  of  men  in  civilized  communities  throughout  the 
world  can  be  brought  to  our  aid  to  show  that  the  obvious  reason  for 
regulating  certain  businesses  by  licensing  those  who  conduct  them  is 
to  conserve  the  public  welfare.  And  the  obvious  purpose  of  vesting 
in  some  officer  tiie  right  to  grant  such  persons  licenses  is  to  charge 
such  officer  with  discretion  to  say  whether  the  licenses  in  the  interest 
of  the  public  welfare  should  be  given  or  withheld.  I  therefore  hold 
that  the  power  of  the  mayor  to  grant  a  license  for  such  a  "common 
show"  as  a  moving  picture  show  is  discretionary,  and  not  mandatory, 
and  as  a  matter  of  absolute  right  relator  is  not  entitled  to  a  license. 

[3]  A  conclusion  being  reached  on  that  question,  we  come  to  the 
less  abstract  one:  Did  the  mayor  validly  exercise  his  discretion  in 
denying  relator's  application  for  a  license?  The  papers  show  remon- 
strances from  parents  of  school  children  frequenting  the  neighborhood 
of  the  place  for  which  a  license  is  sought.  There  are  protests  from 
clergymen  of  every  denomination  engaged  in  the  neighborhood,  from 
principals  and  teachers  of  schools,  and  from  officials  of  the  board  of 
education.  These  enlightened  and  benevolent  people  cannot  be  sus- 
pected of  having  any  pecuniary  interest  to  be  served  by  preventing  the 
granting  of  the  relator's  license.  They  may  be  regarded,  and  doubt- 
less were  so  regarded  by  the  mayor,  as  conservators  of  the  public  wel- 
fare, tmselfishly  interesting  themselves  in  the  highest  good  of  the 
young  of  the  community,  to  prevent  the  establishment  of  allurements 
which  might  work  to  their  detriment.  If  tiie  mayor  had  acted  arbi- 
trarily or  capriciously,  and  without  exercising  his  discretion,  within 
the  meaning  of  the  law,  there  might  be  room  for  action  on  the  part 
of  the  court  (People  ex  rel.  I.odes  v.  Board  of  Health,  189  N.  Y.  187 
82  N.  E.  187,  13  L.  R.  A.  [N.  S.]  894;  Armstrong  v.  Murphy,  65 
App.  Div.  126,*  72  N.  Y.  Supp.  475) ;  but  it  is  quite  manifest  that  this 
is  not  the  case  and  he  exercised  his  discretion  and  unquestionably  with 
ample  justification.  The  mayor  is  vested  with  tiie  exercise  of  this 
discretionary  power  by  law.  With  sufficient  groimd  before  him,  he 
has  exercised  validly  his  discretion.  To  ask  this  court  to  coerce  him 
by  its  mandate  to  do  otherwise  would  be  tantamount  to  asking  it  to 
substitute  wiHiout  a  trace  of  right  its  judgment  for  that  of  the  law- 
fully constituted  authority — the  mayor. 

Motion  denied,  with  $10  costs. 
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OARLDTON  T.  LAWRENOB  et  aL 


(Snpreme  ODort,  Special  Tenn,  New  York  Oonnty.    September  10,  lOlZ) 

1.  Fludxns  (S  126*>— Dbztzai/— SumciEitoT. 

In  an  action  to  foreclose  a  mortgage,  an  answer  denying  that  defend- 
ant bad  Called  to  comply  with  the  conditions  of  the  mortgage  by  omitting 
to  pay  a  specified  sum,  or  that  that  sum,  or  any  sum  whatever,  remained 
due  and  unpaid,  Is  not  bad  as  implying  a  negative  pregnant 

[Ed.  Note.— For  other  cases,  see  Fleadiog,  Cent  Dig,  H  261-263;  Dee. 
Dig.  1 126.*] 

2.  Pleadino  (I  359*)— AirswBB— Motion  to  Stbiks. 

In  foreclosure,  an  answer  setting  up  an  agreement  for  an  extoi^on  of 
the  debt  presents  a  qoestlon  of  fact,  which  cannot  be  detmalned  on  mo- 
tion to  strike  the  answer  as  a  sham,  supported  afBdavlts  tending  to 
sbow  that  a  condition  tm  which  an  extension  was  offered  was  not  com- 
plied with. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1120-1128; 
Dec.  Dig.  8S8.«] 

8.  Pludino  (a  S60*) — AvswiM — Uotion  to  Strike — AmDAVns — Scope  or 
Consideration. 

While  affidavits  may  be  used  to  Ulnminate  pl«idlngs  on  motion  to 
-  strike  an  answer  as  being  sham,  they  cannot  be  availed  of  to  sustain  an 
order  granting  the  motion,  unless  they  establish  without  doubt  the  falsity 

of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  If  1129-1146;  Dec. 
Dig.  S  360.*] 

Action  by  Elizabeth  H.  Carleton  against  Lee  Gvirynn  Lawrence  and 
others.  On  motion  to  strike  defendant  Lawrence's  answer.  Motion 
denied. 

Edmund  Coffin,  for  plaintiff. 

George  W.  Carr,  for  defendant  Lawrence. 

DELANY,  J.  This  is  a  motion  to  strike  out'  the  defendant  Law- 
rence's answer  as  sham.  The  plaintiff  brings  the  action  to  foreclose 
a  mortgage  on  the  property  of  the  defendant,  claiming  that  the  prin- 
cipal sum  is  due  and  unpaid.  This  the  defendant  denies,  and  in  deny- 
ing uses  the  language  employed  by  the  plaintiff  in  expressing  the  al- 
l^d  default.  The  defendant  denies  in  very  words  as  follows : 

"Defendant  denies  that  this  defoidant  has  failed  to  comply  with  the  con- 
ditions of  the  said  bond  and  mortsage,  by  omitting  to  pay  the  sum  of  ¥20,000, 
the  principal,  which  became  due  and  payable  on  the  16th  day  of  December. 
1911;  defendant  denies  that  the  said  $20,000,  the  principal,  remains  due  and 
unpaid ;  and  defendant  denies  that  there  ts  now  justly  due  and  payable  to 
the  plaintiff  in  this  action  upon  said  bond  and  mortgage  the  said  principal 
sum  of  $20,000,  with  interest  thereon  at  the  rate  of  5  per  cent  per  annum 
from  December  16, 1011,  or  any  sum  whatever  for  either  principal  or  interest" 

[1]  Plaintiff  claims  that  this  is  not  a  sufficient  denial,  and  because 
of  the  language  employed  is  a  negative  pregnant,  and  therefore  does 
not  set  forth  a  meritorious  defense.  Thje  mere  employment  of  the 
very  words  of  an  allegation  in  a  pleading,  with  the  added  denial  so 
expressed,  does  not  in  every  case  and  necessarily  involve  a  negative 

•For  oUi«r  CUM  ■•«  wme  topic  ft  I  sdubis  in  Deo.  Je  Am.  Dlga.  1907  to  (Ut*.  ft  a«p'r  lodaM 
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pregnant,  and  in  this  case  the  language  sets  forth  an  unqualified  denial 
of  the  allegation  in  the  ccnnplaint  alleging  the  defqidant's  default.  It 
is  not,  therefore,  justly  susceptible  of  the  construction  given  it  by  the 
plaintiff,  and  as  a  denial  is  good'  Donovan  v.  Main,  74  App.  Div.  44, 


[2]  The  defendant  sets  up  a  separate  defense  which  embodies  the 
contention  underlying  the  controversy.  By  mesne  assignments  the 
plaintiff  came  into  the  ownership  of  this  mortgage,  and  at  about  the 
time  the  principal  sum  was  about  to  become  due  there  was  corre- 
spondence between  the  defendant  and  the  agent  of  the  plaintiff  con- 
cerning the  pajonent  of  the  principal  or  the  renewal  of  the  mortgage. 
Plaintiff  contends  that  as  a  result  of  this  correspondence  she  caused 
to  be  sent  to  the  defendant  an  agreement  to  extend  the  mortgage  for 
three  years,  whidi  had  been  executed  by  her  and  sent  to  the  defend- 
ant through  the  mails,  accompanied  by  a  letter  in  which  the  defendant 
was  asked  to  complete  the  execution  of  the  instrument  and  return  a 
duly  executed  copy  to  the  plaintiff,  with  the  understanding,  as  plain- 
tiff claims,  which  was  contained  in  the  letter  transmitting  the  agree- 
ment, that  it  was  to  be  delivered  only  on  condition  that  the  defendant 
pay  $100  mortgage  tax  and  the  interest  about  to  become  due.  The 
defendant  Lawrence  admitted  receiving  the  agreement  in  duplicate 
already  executed  by  plaintiff,  but  denies  receiving  any  letter  imposing 
any  condition  upon  its  delivery.  Defendant  says  she  executed  the 
agreement  and  sent  plaintiff's  agent  a  duplicate,  which  was  now  ex- 
ecuted by  both  parties,  and  with  it  her  check,  which  was  accepted,  for 
the  interest  about  to  become  due,  and  that  she  did  not  hear  anything 
about  the  delivery  of  the  agreement  being  conditicmal  for  some  time 
after  the  occurrence.  The  affidavits  on  both  sides  contain  a  narration 
of  the  circumstances,  with  reference  to  many  episodes  and  incidents, 
and  some  statements  of  the  subsequent  conduct  of  the  parties  calcu- 
lated to  bear  on  the  probabilities  of  the  one  disputed  fact  in  the  case ; 
i.  e.,  whether  the  letter  transmitting  the  agreement  in  question  accom- 
panied the  papers.  There  is  clearly  here  a  question  of  fact,  and,  as 
the  action  is  for  the  principal  sum,  the  question  is  whether  or  not  the 
time  of  the  mortgage  was  extended  three  years.  Independent  of  the 
consideration  as  to  the  sufficiency  of  the  denial  of  the  material  fact 
of  the  complaint,  heretofore  referred  to,  this  separate  defense  clearly 
sets  up  a  state  of  facts  which  cannot  be  determined  by  the  court  <xtn- 
sidering  the  question  merely  on  affidavits. 

[3]  And  while  the  affidavits  may  be  used  for  the  purpose  of  illu- 
minating the  pleadings  on  a  motion  to  strike  out  an  answer  as  sham, 
they  could  not  be  availed  of  to  sustain  the  granting  of  such  a  motion, 
unless  they  established  beyond  contest  the  falsehood  of  the  answer. 
In  this  case  they  certainly  cannot  be  said  to  establish  any  such  fact. 
Motion  denied,  with  $10  costs. 
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(Snpreme  Court,  Brie  County,  at  Ghamben.   September,  1912.) 

1,  Habeas  Cobfus  (|  88*)— Gusiodt  of  Oeild— Bight  to  Rkubf. 

Domestic  Relations  Law  (ConsoL  Laws  1909,  c.  14)  {  TO,  proTlding  that 
a  husband  or  wife  "an  Inhabitant  of  this  state,"  living  In  a  state  of  sep- 
aration "without  being  dlTorced,"  who  has  a  minor  child,  may  apply  tor 
writ  of  habeas  corpus  to  have  such  child  brought  before  the  court  on 
return  of  which  the  court  may  award  custody  of  the  child,  while  not  ap- 
plicable to  a  nonresident  petitioner,  divorced  from  the  mother  of  the 
child,  Is  not  the  only  authority  for  exercise  of  the  power  of  the  court 
over  custody  of  minors;  but  the  Supreme  Court,  under  Ita  equity  pow- 
ers, may  award  custody  of  a  minor  on  petition  of  such  nonresident  di- 
vorced father. 

[Ed.  Note.— For  other  cases,  see  Habeas  Gorpos,  Cent  Dig.  |  8;  Dec. 
Dig.  I  sa*] 

2.  DiTOBCE  <{  332*)— FOBKiON  Judgment — "Pull  Fapth  awd  Orbdit." 

The  "full  faith  and  credit"  clause  of  the  federal  Constitution  does  not 
prevent  the  courts  of  one  state  awarding  on  the  then  existing  conditions 
the  custody  of  minors,  then  Ilvli«  in  the  state  with  their  mother,  to  their 
father  ttunigh  the  decree  of  divorce  of  ttie  court  of  another  state  bad 
awarded  costody  to  tb^  motha. 

[Ed.  Not&— For  ottier  cases,  see  Divorce,  dent  Dig.  |  «48;  Dec.  Dig. 
I  832.* 

For  other  definitions,  see  Words  and  Phrases,  voL  4,  Vp.  2998,  2999; 
vol.  8,  p.  7667.1 

Application  of  Donald  Stewart  for  writ  of  habeas  corpus.  Motion 
to  dismiss  denied. 

Reverdy  L.  Hurd,  for  relator. 
Walter  A.  Saxon,  for  respondent. 

WHEELER,  J.  The  relator  seeks,  in  this  proceeding,  to  obtain  the 
custody  of  certain  minor  children,  die  issue  of  the  marriage  of  the 
relator  and  the  respondent. 

It  appears  by  the  petition,  upon  which  the  writ  was  issued,  that  the 
parties  were  married  and  were  residents  of  the  state  of  Wyoming; 
that  the  relator  is  still  a  resident  of  that  state,  but  that  the  respondent 
now  resides  in  the  city  of  Buffalo,  N.  Y.,  and  has  the  custody  of  the 
children,  the  possession  of  whom  the  relator  asks.  It  further  appears 
by  the  petition  that  on  January  19,  1912,  the  relator  obtained  a  decree 
of  absolute  divorce  from  the  defendant  in  a  court  of  competent  juris- 
diction of  the  state  of  Wyoming.   The  petition  further  alleges : 

"That  It  is  impossible  for  the  said  Ida  A.  Stewart  to  give  the  said  children 
a  respectable  home,  to  provide  for  the  education  and  protect  the  moral  wel- 
fare of  the  children." 

Upon  the  return  of  the  writ  of  habeas  corpus,  the  defendant  ap- 
pears by  counsel,  and  asks  for  the  dismissal  of  the  writ  on  the  ground 
that  it  is  insufHcient  in  law  to  maintain  these  proceedings,  and  exhib- 
its what  purports  to  be  a  copy  of  the  decree  of  divorce  in  the  Wyoming 
court,  by  which  the  care  and  custody  of  the  children  in  question  was 
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awarded  to  the  mother,  the  defendant  in  this  proceeding.  Although 
the  copy  of  the  decree  is  not  certifiedj  its  correctness  does  not  appear 

to  be  challenged. 

The  question  at  once  arises  whether  this  court  must  give  full  faith 
and  credit  to  that  decree,  or  has  power  to  investigate  as  to  who  should 
now  have  the  care  and  custody  of  the  children.  The  further  question 
is  also  presented  whether  the  courts  of  this  state  have  jurisdiction  to 
entertain  the  proceeding  at  all. 

[1]  The  proceeding  cannot  be  maintained  under  the  provisions  of 
section  70  of  the  Domestic  Relations  Law.  That  section  provides  that : 

"A  husband  or  wife,  being  an  Inlialtant  of  tbis  state,  living  In  a  state  of 
separation,  without  being  divorced,  who  has  a  minor  child,  may  apply  to  the 
Snpreme  Conrt  for  a  writ  of  habeas  corpus  to  have  such  minor  child  brought 
before  such  court,  and  on  the  return  thereof,  the  court,  on  due  consideration 
-may  award  the  charge  and  custody  of  ondi  cbUd  to  either  parent,"  etc. 

In  this  case  the  petitioner  is  not  "an  inhabitant  of  this  state*' ;  nor 
is  he  living  apart  from  the  defendant  "without  a  divorce."  Conse- 
quently he  does  not  t^ng  himsdf  within  the  authority  conferred  by 

this  section. 

Independent  of  the  statute,  has  the  oDurt  or  a  justice  thereof  power 
to  entertain  the  proceeding,  upon  a  proper  presentation  of  facts  jus- 
tifying its  interposition,  dismissing  for  the  moment  the  force  and  ef- 
fect of  the  Wyoming  decree  awarding  the  custody  of  the  children  to 
the  mother?  The  question  has  been  up  for  consideration  in  a  number 
of  cases,  and  we  tfiink  it  now  quite  well  established  that  the  provi- 
sions of  section  70  of  the  Domestic  Relations  Law  are  not  exclusive, 
or  the  only  authority  for  the  exercise  of  the  power  of  the  court  over 
the  custody  and  possession  of  minor  children.  This  statute  does  not 
undertake  to  cover  the  field,  and  cases  constantly  arise  where  the  pow- 
ers of  the  court  are  invoked  to  determine  the  right  to  the  custody  of 
children,  where  the  dispute  is  not  between  husband  and  wife  living 
separate  from  each  other  without  a  legal  divorce. 

The  question  was  examined  by  Chancellor  Walworth  in  the  case  of 
People  v.  Mercein,  8  Paige,  47,  and  it  was  there  held  that  the  power 
of  the  chancellor  to  issue  a  habeas  corpus  to  inquire  into  the  cause 
of  detention  of  a  minor  child  did  not  depend  solely  upon  the  revised 
statutes,  but  is  an  inherent  power  in  the  Court  of  Chancery,  derived 
from  the  common  law,  but  to  be  exercised  in  confonnity  with  the  pro- 
visions of  the  Revised  Statutes  on  the  subject. 

In  the  case  of  People  v.  Moss,  6  App.  Div.  416,  39  N.  Y.  Supp. 
690,  Justice  Rumsey  cites  with  approval  the  case  of  People  v.  Mer- 
cein, 8  Paige,  47,  and  holds  that,  where  the  custody  of  a  child  is  at 
issue,  the  proper  remedy  is  by  habeas  corpus,  and  calls  attention  to 
the  fact  that  the  English  Court  of  Chancery  claimed  the  right  to  in- 
quire into  the  custody  of  children  by  virtue  of  the  delegated  power 
frc»n  the  crown  as  parens  patriae. 

In  Matter  of  Knowack,  158  N.  Y.  482,  53  N.  E.  676,  44  L-  R.  A. 
699,  the  Court  of  Appeals  reasserted  the  chancery  powers  of  the  Su- 
preme Court  of  this  state  to  intervene,  where  the  necessities  of  the 
•case  called  for  their  exercise  for  the  welfare  of  diildren,  citiiig  with 
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approval  Kversley  on  Domestic  Relations  (2d  Ed.)  50'  o 

author  stated  that :  J 

"The  Court  of  Gbancery  has,  from  time  to  time,  exercised  th  ^ 

en  of  iQterference  In  behalf  of  Infants  who  stood  In  need  of  1  Q 


> 


> 


The  opinion  also  cites  Chancellor  Kent,  who  said  that 

"Courts  of  justice  may,  In  their  sound  discretion,  and  when 
safety  or  Interests  of  the  children  strongly  require  It,  wtthho 
from  the  custody  of  the  fatbw  or  mother,  and  plnoe  the  car 
elBewher&" 

In  the  case  of  Wilcox  v.  Wilcox,  14  N.  Y.  575,  it  was 
of  equity  had  jurisdiction  to  take  a  minor  child  from  a 
pointed  by  the  surrogate,  and  deliver  it  to  the  custody  ai 
mother,  where  this  was  for  the  advantage  of  the  child, 
the  Constitution  conferring  upon  it  all  the  powers  of  the 
Oiancery,  and  holding  the  Code  did  not  undertake  to  c 
the  cases  in  which  the  court  might  act. 

It  will  be  noted  that  in  Wilcox  v.  Wilcox,  14  N.  Y. 
ceeding  was  instituted  by  petition  and  an  order  to  show , 
than  by  issuing  a  writ  of  habeas  corpus.  In  the  Matter 
158  N.  Y.  482,  53  N.  E.  676,  44  L.  R.  A.  699,  the  same  practice  was 
followed,  and  in  the  case  of  Matter  of  Tierney,  128  App.  Div.  836, 
112  N.  Y.  Supp.  1039,  it  was  held,  on  the  authority  of  those  cases, 
that  it  was  proper  to  invoke  the  chancery  power  of  the  court  in  that 
manner. 

If  there  is  any  technical  legal  objection  to  proceeding  by  writ  of 
habeas  corpus,  there  is  still  open  to  the  relator  the  procedure  by  peti- 
tion and  an  order  to  show  cause,  as  set  forth  in  the  cases  cited. 

[2]  There  still  remains  the  question  as  to  whether  the  provisions 
of  the  decree  of  divorce  made  by  the  court  of  Wyoming,  awarding  the 
care  and  custody  of  the  children  to  the  respondent,  is  so  conclusive 
that  the  relator  may  not  maintain  these  proceedings.  It  is  contended 
that  the  provisions  of  the  federal  Constitution  and  the  act  of  Congress 
of  the  United  States  requiring  that  "full  faith  and  credit  shall  be 
given  the  judicial  proceedings  of  other  states"  would  be  violated  if 
this  court  should  now  assume  to  inquire  into  the  provisions  of  the 
Wyoming  decree,  or  make  any  disposition  as  to  the  custody  of  the 
children  other  than  that  made  by  the  judgment  of  the  court  of  Wy- 
oming. 

Before  going  further  into  the  discussion  of  this  question  and  the 
examination  of  the  cases,  it  should  be  observed  that  the  petition  al- 
leges that  for  some  time  prior  to  the  date  of  the  Wyoming  decree  the 
respondent  and  the  children  in  question  resided  in  the  city  of  Buffalo, 
N.  Y.  While  the  Wyoming  decree  might  determine  the  marital  statuj 
of  the  parties  as  between  themselves,  it  is  very  questionable  whether 
any  decree  of  that  state  would  be  so  conclusive  as  to  preclude  the 
courts  of  this  state  interfering  where  the  personal,  intellectual,  or 
moral  welfare  of  the  children  demanded  it.  They  are  now,  for  the 
purposes  of  this  proceeding,  residents  and  citizens  of  the  state  of  New 
York.  The  state,  as  parens  patriae,  has  an  interest  in  the  proper  train- 
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ing  and  education  of  its  children.   It  has  the  right  to  insist  that  their 
natural  parents  fulfill  this  obligation,  not  only  to  the  children,  but  to  I 
the  state;  and  if  parents  having  the  custody  of  children  cannot,  or  | 
do  not,  perform  their  duties,  it  may  and  should  intervene  in  a  proper  J 
proceedmg,  and  place  the  children  where  they  will  be  properly  cared  ' 
for  and  protected.   To  this  extent  the  state  itself  is  interested,  and 
we  do  not  think  any  decree  of  a  foreign  state  should  be  permitted  to 
deprive  minor  children  of  that  care  and  attention  to  Which  they  are 
entitled. 

The  question  involved  is  not  so  much  the  relative  rights  of  the  par- 
ents as  between  themselves  as  the  rights  of  the  children.  They,  at 
least,  were  not  parties  to  the  divorce  action,  and  are  not  bound  by  its 
decree.  Being  minors,  they  cannot  act  for  themselves,  and  the  court 
acts  upon  the  petition  and  evidence  produced  in  their  behalf.  What- 
ever orders  tfie  court  may  make  are  for  the  benefit  of  the  children, 
whose  interest  and  welfare  are  first  considered,  even  as  against  the 
natural  claims  of  the  parents  themselves.  People  ex  rel.  PrU3me  v. 
Watts,  122  N.  Y.  238,  25  N.  E.  266;  People  v.  Winston,  31  App.  Div. 
121,  52  N.  Y.  Supp.  814;  Matter  of  Welch,  74  N.  Y.  299;  People  v. 
Weissenbach,  60  N.  Y.  385.  Considerations  affecting  the  health  and 
morals  of  the  child  may  justify  the  court  in  '^withholding  its  custody 
from  its  legal  guardians.  Matter  of  Welch,  74  N.  Y.  299;  People 
V.  Weissenbach.  60  N.  Y.  385. 

We  mention  these  things  to  show  that  a  decree  of  the  court  of  an- 
other state  ought  not  to  be  regarded  as  binding  on  the  state  itself,  or 
the  children,  where  their  welfare  is  at  stake,  especially  where  it  should 
be  made  to  appear  to  this  court  that  since  the  Wyoming  decree  of 
divorce  was  rendered  conditions  have  developed  which  make  the  moth- 
er an  improper  person  to  have  charge  of  their  maintenance  and  educa- 
tion. That  is  what  the  relator's  counsel  advises  the  court  is  the  real 
ground  of  his  application  for  the  custody  of  the  children. 

Assuming,  however,  that  he  will  be  able  to  establish  what  is  claimed 
can  be  proved,  do  the  authorities  sustain  the  right  to  do  so  ?  It  goes 
without  saying  that  this  court  repeatedly  modifies  its  own  decrees 
touching  the  custody  and  control  of  children  where  subsequent  con- 
ditions justify  such  action.  They  have  even  gone  further  in  the  case 
of  People  v.  Dewey,  23  Misc.  Rep.  268,  50  N.  Y.  Supp.  1013,  which 
was  a  proceeding  by  habeas  corpus  for  the  possession  of  a  child.  The 
relator  relied  upon  an  order  or  decree  of  a  Texas  court  awarding  to 
him  the  custody  of  the  child,  and  insisted  that  under  the  "full  faith 
and  credit"  clause  of  the  United  States  Constitution  this  order  was 
conclusive  as  to  his  right  to  the  custody  of  his  child.  The  court  held, 
however,  that  this  decree  could  only  be  deemed  a  definitive  and  con- 
clusive adjudication  where  the  state  of  facts  remained  unchanged, 
citing  People  v.  Mercein,  3  Hill,  399,  38  Am.  Dec.  644,  and  People  v. 
Moss,  6  App.  Div.  414,  39  N.  Y.  Supp.  690. 

In  the  case  of  People  v.  Mercein,  3  Hill,  399,  38  Am.  Dec.  644,  the 
court  held  that  the  decision  of  our  own  courts  on  a  habeas  corpus  pro- 
ceeding was  not  conclusive  as  to  facts  which  may  arise  after  its  rendi- 
tion, and  a  second  proceeding  may  be  prosecuted  notwithstanding, 
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where  the  relator  set  forth  new  and  material  circumstances.  To  the 
same  effect  is  the  case  of  People  v.  Moss,  6  App.  Div.  418,  39  N.  Y. 
Supp.  690. 

In  Wilcox  V.  Wilcox,  14  N.  Y.  575,  the  court  awarded  the  custody 
of  a  child  to  a  parent,  notwithstanding  the  Surrogate's  Court  had  by 
its  decree  given  its  custody  to  another.  In  Matter  of  Knowack,  158 
N.  Y.  482,  S3  N.  E.  676,  44  L.  R.  A.  699,  the  court,  under  its  general 
chancery  powers,  made  an  order  restoring  to  the  parents  a  child  which 
had  been  legally  committed  to  a  charitable  institution  pursuant  to  the 
provisions  of  the  Penal  Law.  In  Catlin  v.  Catlin,  69  Misc.  Rep.  191, 
126  N.  Y.  Supp.  350,  it  was  held  that,  even  where  a  child  had  been 
legally  adopted  by  proceedings  taken  in  a  County  Court,  the  father 
might  thereafter  obtain  possession  of  the  child,  though  such  an  order, 
in  effect,  annulled  the  decree  of  adoption., 

I  am  cited  by  the  respondent's  counsel  to  the  case  of  Allen  v.  Allen, 
105  N.  Y.  628,  11  N.  E.  143,  as  an  authority  sustaining  the  conten- 
ticm  that  the  provisions  of  the  Wyoming  decree  are  final  and  conclu- 
sive on  this  court  I  am,  however,  of  the  opinion  that  that  case  is  an 
authority  to  tfie  contrary.  The  facts  are  quite  similar  to  those  pre- 
sented here.  The  relator  and  defendant  were  formerly  man  and  wife, 
and  lived  in  Illinois.  The  relator  commenced  an  action  for  a  divorce 
in  that  state,  and  while  it  was  pending  the  defendant  came  to  this 
state,  bringing  with  hfm  the  children.  The  action  resulted  in  a  decree 
granting  an  absolute  divorce,  and  awarding  the  relator  the  care  and 
custody  of  the  childroi.  The  relator  then  came  to  this  state  and  in- 
stituted proceedings  to  obtain  possession  of  the  children,  'and  was 
awarded  them  by  the  court.   On  appeal  the  court  said: 

"We  dismiss  Uils  appeal  for  the  reason  tbat  the  courts  below,  upon  a  view 
of  all  tbe  existing  facte  relatiitff  to  the  w^fare  and  ktterettt  of  the  infemta» 
exercised  their  dttcretton  in  awarding  to  the  mother  tbe  enstody  of  tbe  cbU> 
dren,  and  In  so  doing  gave  to  the  IlUoois  decree,  not  tbe  force  of  an  ettoppel, 
or  the  conclusive  effect  sometimes  to  a  Judgment,  bat  simply  regarded  It  as 
a  foct  or  drcumstance  bearing  upon  the  dUoretion  to  be  exercised,  without 
dictating  or  controlling  It" 

This  is  undoubtedly  the  only  force  and  effect  that  the  decrees  of 
foreign  states  have,  so  far  as  they  concern  or  relate  to  the  custody  of 
children  domiciled  within  this  state. 

After  a  careful  consideration  of  the  whole  subject,  I  have  reached 
the  conclusion  that  the  Wyoming  decree  is  no  bar  to  this  proceeding. 
That  decree  was  undoubtedly  predicated  and  conditioned  upon  the 
continued  good  conduct  of  the  defendant.  That  condition  underlies 
all  decrees  of  this  character.  If  she  has  violated  its  conditions  to 
such  a  degree  as  imperils  the  welfare  of  the  children,  then  it  becomes 
the  duty  of  the  court  to  act.  From  whatever  source  the  proper  in- 
formation is  laid  before  it,  it  becomes  the  duty  of  the  court  to  inquire 
into  the  truth  of  the  allegations  made,  to  ascertain  the  facts,  and  ^en 
mdce  such  a  disposition  of  the  matter  as  the  case  requires. 

Motion  to  dismiss  the  writ  denied. 
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DELAVAN  et  al.  t.  NEW  YORK,  N.  H.  ft  H,  R,  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.   July,  1912.) 

L  HoNoroLixs  (J  34*)— Paraua.  and  COMPERNa  Lntsa. 

In  an  action  to  enjoin  one  railroad  company  from  purchasing  control 
of  another,  evidence  heia  to  show  that  the  two  lines  are  parallel  and 
oompetlug,  notwithstanding  a  difference  In  the  grade  on  parts  of  the  two 
lines. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  1 17 ;  Dee.  Dig. 
124.*] 

Z  HoNOPOLiBS  (I  24*)— Railroads — Rights  as  STOCEHOLDBms. 

Stockholders  of  one  railroad  company  can  sue  In  equity  In  a  state 
court  to  enjoin  a  parallel  and  competing  railroad  company  from  acquir- 
ing a  controlling  Interest  in  the  former  road.  In  violation  of  the  Sher- 
man Anti-Trust  Act  (Act  July  2,  1890,  c  647,  26  Stat.  209  [U.  S.  Comp. 
8t  1901,  S200]),  but  have  no  standing  to  ccnuplBin  of  any  acts  other 
flian  the  transfer  of  the  control  of  the  road. 

[Ed.  Notfly— For  other  caaea»  see  Monopolies,  Cent  Dig.  1 17 ;  Dee.  Dig. 
I  24.*] 

I,  BnDEncs  (S  20*) — JaDzciAi.  Notici — Railroad  CoNsiaucnoM. 

A  court  may  take  Judicial  noti<»  that  the  grade  of  a  railroad  may  be 
dianged. 

[Ed.  Note.— For  other  cases,  see  Evidence,  C&it  Dig.  |  24;  Dec.  Dig. 
•  20.»1 

Action  by  Totnpkins  C.  Delavan  and  others  agaimt  the  New  York, 
New  Haven  &  Hartford  R^lroad  Company  and  others.  On  motion 
for  a  temporary  injunction.    Motion  granted. 

Guggenheiraer,  Untermyer  &  Marshall  (Samuel  Untermyer,  of 
oounsel),  for  plaintiffs. 


Charles  M.  Sheafe,  Jr.,  for  defendant  New  York,  N.  H.  &  H.  R. 


Alexander  S.  Lyman,  for  defendant  New  York  Cent  &  H.  R. 


Edwin  W.  Lawrence,  for  defendant  Rutland  R.  Ca 

GERARD,  J.  [1,2]  The  plaintiffs  move  for  a  temporary  injunction 
to  restrain  the  New  Haven  Railroad  Company  from  purchasing  the 
(xintrol,  through  ownership  of  a  majority  of  the  stock,  of  the  Rutland 
Railrosui  Onnpany,  tiie  claim  being  that  the  Rutland  is  potentially, 
as  weU  as  actually,  a  c(»npetitor  of  the  New  York,  New  Haven  & 
Hartford,  and  that  therefore,  under  the  federal  anti-trust  laws  (Act 
July  2,  1890,  c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]), 
the  New  Haven  cannot  purchase  control  of  the  Rutland;  and  they 
further  contend  that,  independently  of  the  federal  statute,  the  acqui- 
sition of  the  control  by  one  railroad  of  a  competing  line  is  a  fraud  in 
law  upon  the  minority  stockholders  of  the  controlled  road,  because  of 
the  inccmsistent  position  which  the  controlling  road  is  compelled  to 
take,  and  which  must  naturally  result  in  injury  to  the  minority  stock- 
hdders  of  the  ccmtroUed  road. 

The  Rutland  Company  is  a  ccH*poration  existing  tmder  the  laws  of 
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Vermont.  Its  main  line  extends  from  Noyan  Junction,  X>n  the  Can- 
adian line  north  of  Lake  Champlnin,  southerly  through  the  state  of 
Vermont.  At  Rutland,  in  the  state  of  Vermont,  there  are  two  forks 
of  the  Rutland  road ;  one  going  in  a  southeasterly  direction,  to  Bellows 
Falls,  Vt.,  and  the  other  in  a  southwesterly  direction,  to  Chatham,  N. 
Y.  Another  branch  of  the  Rutland  road  extends  west  through  the 
nortliem  part  of  the  state  of  New  York  to  Ogdensburg,  on  die  St 
Lawrence  river,  from  whence  there  are  boat  connections  to  the  Great 
Lakes.  At  Chatham  the  southwesterly  fork  of  the  Rutland  joins  the 
lines  of  the  New  York  Central,  and  at  Bellows  Falls  the  southeasterly 
fork  joins  the  lines  of  the  Bostcxi  &  Maine.  The  Boston  &  Maine 
road  is  controlled  by  the  New  York,  New  Haven  &  Hartford,  and  for 
all  practical  purposes  the  two  roads  are  the  same.  The  Rutland  road 
owns  a  line  of  steamers,  through  ownership  of  stock  called  "Rutland 
Transic  Company,"  which  ply  between  Ogdensburg  and  Chicago  and 
Western  points  on  the  Great  Lakes.  The  New  York  Central  &  Hud- 
son River  Railroad  Company  is  a  corporation  organized  under  the 
laws  of  New  York,  and  has  a  line  extending  from  New  York  City 
to  Albany  and  Buffalo,  and  by  stock  ownership  or  by  lease  it  controls 
a  number  of  other  lines  extending  to  Chicago  and  other  Western 
points.  The  system  also  comprises  the  Harlem  road,  extending  from 
New  York  to  Chatham,  the  West  Shore  road  and  other  lines  in  North- 
cm  New  York,  and  the  New  York  Central  also  controls  the  Boston 
&  Albany  Railroad  which  extends  from  Albany,  through  Troy,  to  Bos- 
ton. The  New  York,  New  Haven  &  Hartford  Railroad  Company  is 
a  consolidated  corporation  organized  under  the  laws  of  Connecticut, 
Rhode  Island,  and  Massachusetts,  and  it  also,  as  recited,  cOTtrols  the 
Boston  &  Maine  Railroad,  having  lines  in  Massachusetts,  Maine,  New 
ilampshire,  and  Vermont,  and  also  the  Fitchburg  road,  which  extends 
f  rcnn  Boston  to  Troy,  wliich  road  is  parallel  with  the  Boston  &  Albany, 
controlled  by  the  New  York  Centra!.  The  New  York,  Ontario  &  Wes- 
tern Railroad  Company  has  permanent  trackage  rights  over  the  West 
Shore  Railroad  from  Weehawken,  opposite  New  York  City,  to  Kings- 
ton, on  the  Hudson  river,  and  extends  from  Kingston  westerly  to 
Oswego,  on  Lake  Ontario,  with  a  southerly  branch  to  Scranton,  in  the 
state  of  Pennsylvania. 

In  (H-  about  the  year  1905  the  New  York  Central  aojuired  a  ma- 
jority of  the  stock  of  the  Rutland  Company,  and  has  held  it  from 
that  time  until  the  carrying  out  of  the  agreement  with  the  New  Haven 
road  hereinafter  referred  to.  The  New  Haven  road,  through  owner- 
ship of  a  majority  of  the  stock,  controlled  the  Ontario  &  Western. 
The  Rutland  road,  by  using  its  trackage  rights  in  Canada  and  a>n- 
necting  with  the  Canadian  Pacific,  forms  a  route  from  New  York,  via 
the  Harlem  road,  to  the  city  of  Montreal,  and  it  also  forms  a  route 
from  Montreal  to  Boston  by  makii^  use  of  the  Boston  &  Maine, 
which  is  partpf  the  New  Haven  system  from  Bellows  Falls  to  Boston. 
It  must  be  remembered  that  by  Uie  present  provisicms  of  the  Inter- 
state Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S. 
Comp.  St.  1901,  p.  3154j)  a  road  like  the  Rutland  road,  having  its 
terminus,  for  instance,  at  Bellows  Falls,  has  a  right  tO  use  the  New 
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Haven  road  from  that  point  to  Boston  practically  as  if  it  were  part  of 
its  own  line,  and  similarly  has  a  rig^t  to  use  the  Harlem  road  from 
Chadiam  to  New  York  under  the  same  conditions ;  that  is  to  say,  that 
the  Rutland  road  has  practically,  by  the  use,  tmder  the  provisions  of 
the  Interstate  Ccnnmerce  Law,  of  the  tracks  of  the  lines  which  join 
or  connect  with  it,  a  through  line  from  Boston  to  Montreal  and  a 
through  line  from  New  York  to  Montreal.  In  a  similar  manner  the 
Boston  &  Maine  may  be  said  to  have  a  through  line  from  Boston 
to  Mcmtreal,  using  a  greater  portion  of  its  own  tracks  than  is  used 
by  the  Rutland  route  from  Boston  to  Montreal  in  connection  with  the 
Vermont  Central,  a  line  controlled  by  the  Grand  Trunk  Railroad  of 
Canada,  and  another  route  using  a  still  greater  portion  of  its  own 
track  from  Boston  to  Montreal,  first  by  way  of  Boston,  Concord, 
Wells  River,  St.  Johnsbury,  and  Noyan  Junction,  with  an  alter- 
native route  from  St.  Johnsbury  to  Montreal  by  way  pf  Newport  and 
the  Canadian  Pacific.  It  is  to  be  noted,  also,  that  the  New  Haven  had 
an  outlet  to  the  west  by  means  of  the  New  York,  Ontario  &  Western, 
ccmtrdled  by  it,  axi/i  that  its  Fitchburg  line  ran  parallel  to  the  Boston 
&  Albany,  controlled  by  the  New  York  Central,  between  Boston  and 
Albany. 

In  February,  1911,  the  New  Haven  Company  and  the  New  York 
Central  Company  entered  into  an  arrangement  by  the  terms  of  which 
the  Ontario  &  Western  was  agreed  to  be  turned  over  to  the  New  York 
CentTsl  by  the  New  Haven,  and  the  Rutland  Company  was  to  be 
turned  over  by  the  New  York  Central  to  the  New  Haven  road,  and 
the  New  Havet;  Company  and  the  New  York  Central  were  to  become 
partners,  as  it  were,  in  respect  to  the  Boston  &  Albany,  previously 
controlled  by  the  New  York  Central,  and  the  New  York  Central  trans- 
ferred one-half  of  the  stock  of  the  Rutland,  owned  by  it,  to  the  New 
Haven,  and  an  agreement  with  reference  to  the  working  of  the  Boston 
&  Albany  was  entered  into  between  the  New  Haven  and  the  New 
York  Central.  When  the  New  York  Central  Company  transferred  one- 
half  of  its  holdings  of  the  Rutland  to  the  New  Haven  no  application 
whatever  was  made  to  the  Public  Service  Commission  of  the  State 
of  New  York.  In  November,  1911,  the  New  Haven  and  the  New 
York  Central  made  an  application  to  the  Public  Service  Commission 
for  the  transfer  of  the  control  of  the  Ontario  &  Western  to  the  New 
York  Central,  and,  a  protest  having  been  'made  by  Rutland  stock- 
holders, the  New  Haven  Company  then  made  an  application  to  the 
Public  Service  Commission  for  leave  to  acquire  a  majority  of  the  stock 
of  the  Rutland  Company  from  the  New  York  Central  PuUic  hear- 
ings upon  these  applications  were  had  before  tiie  Public  Service  C(Mn- 
ihission  for  the  Second  District  at  Albany,  and  on  April  2,  1912,  the 
Commission  denied  the  application  of  the  New  York  Central  to  buy 
control  of  the  Ontario  &  Western  from  the  New  Haven,  and  held 
that  no  trjfnsfer  should  be  made  without  providing  for  the  protection 
of  the  minority  stockholders  from  oppression  by  the  majority.  The 
Commission,  however,  authorized  the  transfer  of  the  control  of  the 
Rutland  Company  1^  the  Central  to  the  New  Haven,  but  made,  in  that 
1B7N.T.&— 14 
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case,  no  provision  for  the  protection  of  the  minority  stockholders  of 
the  Rutland. 

The  defendants  claim  that  the  plaintiffs  have  no  standing  to  bring 
this  action,  and  allege  that  an  individtial  stockholder  has  no  right  to 
bring  an  action  in  a  state  court  to  prevent  a  violation  of  the  Sherman 
Act  and  that  the  remedies  provided  by  the  act  are  exclusive.  It  must 
be  noted  that  acts  forbiddet;  by  the  Sherman  Act  are  declared  by  the 
act  to  be  illegal.  Defendants  rely  on  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48,  24  Sup.  Ct.  598,  48  L.  Ed.  870.  There  an  action 
was  brought  by  the  state  of  Minnesota  to  enjoin  a  threatened  violaticm 
of  the  Sherman  Act.  Sections  4  and  7  of  the  act  are  as  follows : 

"See.  4.  The  several  ClrcnlC  Courts  of  the  United  States  are  hereby  In- 
vested with  juriBdlction  to  prevent  and  restrain  violations  of  this  act:  and 
It  shall  be  the  duty  of  the  several  district  attorneys  of  the  United  States, 
ta  their  respective  districts,  under  the  direction  of  the  Attorney  General,  to 
institute  proceedings  in  equity  to  prevent  and  restrain  such  violations.  Such 
proceedings  may  he  by  way  of  petition  setting  forth  the  ease  and  praying 
that  such  violations  shall  be  enjolnM  or  otherwise  prohibited.  When  the 
parties  complained  of  shall  have  been  duly  notified  of  such  petition  the  court 
shall  proceed  as  soon  as  may  be  to  the  hearing  and  detwmination  of  the 
case;  and,  pending  snch  petition  and  before  final  decree,  the  court  may  at 
any  time  make  sueh  temporary  restraining  order  or  proUbltion  as  shall  be 
deemed  Just  In  the  premises." 

"Sec.  7.  Any  person  who  shall  be  Injured  In  bis  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or  decla'red 
to  be  unlawful  by  this  act  may  sue  tberefor  In  any  Circuit  Court  of  the 
United  States,  in  the  district  in  which  the  defendant  resides  or  Is  found, 
without  respect  to  the  amonnt  in  controversy,  and  shall  recover  threefold 
the  damages  by  him  mstained,  and  the  costs  of  suit,  lueluding  a  reasonable 
attorney's  fee." 

Mr.  Justice  Harlan,  writing  the  opinion,  said : 

"Purther,  under  that  view,  every  individual  owner  of  property  in  a  state 
may,  upon  like  general  grounds,  by  an  original  suit.  Irrespective  of  any  di- 
rect or  special  injury  to  him,  invoke  the  original  Jurisdiction  of  a  Circuit 
Court  of  Che  United  States  to  restrain  and  prevent  violations  of  the  Anti- 
Trust  Act  of  Congress.  We  do  not  think  tliat  Congress  contemplated  any  such 
methods  for  the  enforcement  of  the  Anti-Trust  Act.  We  cannot  suppose  it 
was  intended  tliat  the  enforcement  of  the  act  should  depend  in  any  degree 
upon  original  suits  in  equity  instituted  by  the  states  or  by  Individuals  to  pre- 
vent violations  of  its  provisions.  On  the  contrary,  taking  all  the  sections  of 
that  act  together,  we  think  that  its  iiitention  was  to  limit  direct  proceedings 
in  equity  to  prevent  and  restrain  such  violations  of  the  Anti-Trust  Act  as 
cause  Injury  to  the  general  public,  or  to  all  aUke^  merely  from  the  suppres- 
sion of  competition  In  trade  and  commerce  among  the  several  states  and  with 
foreign  nations,  to  those  instituted  In  the  name  of  the  United  States  under 
the  fourth  section  of  the  act  by  district  attorneys  of  the  United  States,  act- 
ing under  the  direction  of  the  Attorney  General,  thus  securing  the  enforce- 
ment of  the  act,  so  far  as  direct  proceedings  in  equity  are  concerned,  accord- 
ii^  to  some  uniform  plan  operative  throughout  the  entire  country.  Possibly 
the  thought  of  Congress  was  that  by  such  a  limitation  upon  suits  in  equity 
of  a  general  nature  to  restrain  violations  of  the  act,  irrespective  of  any  di- 
rect Injury  sustained  by  particular  persons  or  corporations,  interstate  and 
international  trade  and  commerce  and  those  earryii^  on  such  trade  and 
commerce,  as  well  as  the  general  business  of  the  country,  would  not  be  need- 
lessly disturbed  by  suits  brought  on  all  sides  and  In  every  direction  to 
accomplish  improper  or  speculative  purposes.  At  any  rate,  the  Interpreta- 
tlim  we  have  given  of  the  act  Is  a  more  reasonable  one.  It  Is  a  safe  and 
conservative  interpretation,  in  view  as  well  of  the  broad  and  exclusive  power 
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of  Congress  over  Interstate  and  international  commerce  as  of  tbe  fact  tbat 
90  far  as  such  commerce  is  concerned  Congress  bas  prescribed  a  spedflc  mode 
for  preventing  restraints  upon  it,  namely,  suits  in  equl^  under  the  direction 
ot  tbe  Attorney  General.  Of  the  jjresent  suit  the  Attorney  General  bas  no 
control,  and  is  without  any  responsibility  for  the  manner  In  which  it  is  con- 
ducted, although  In  Its  essential  features  It  is  Just  such  a  suit  as  would  be 
brought  by  his  direction  wben  prooeedlnf  under  tbe  fburtb  section  of  th^ 
Antt-TruBt  Act" 

But  I  do  not  read  this  to  mean  that  a  person  directly  injured  can- 
not maiatain  a  suit  to  restrain  a  violation  which  may  directly  injure 
him  in  respect  to  the  very  matters  involved  in  the  illegal  transaction. 
It  was  held  in  Continental  Wall  Paper  Co.  v.  Voight  &  Sons  Co.,  212 
U.  S.  227,  29  Sup.  Ct.  280,  53  L.  Ed.  486,  that  where  the  vendor  who 
sold  merdiandise  was  in  a  combination  illegal  by  Sherman  Act, 
and  where  the  vendee  had  purchased  goods  in  pursuance  of  an  illegal 
agreement  under  that  act,  the  ven,dee  could  set  up  by  way  of  defense 
that  the  contract  was  therefore  illegal  under  which  the  merchandise 
was  sold.  Mr.  Justice  Brewer  in  his  dissenting  opinion  expressly  raised 
the  point  that  the  remedies  given  by  the  Sherman  Act  were  exclusive. 
In  Shawmee  Compress  Co.  v.  Anderson,  209  U.  S.  423,  28  Sup.  Ct. 
572,  52  L.  Ed.  865,  it  was  held  that  a  stockholder  could  bring  an  ac- 
tion to  cancel  a  lease  made  by  their  company  to  another  company, 
where  that  lease  was  in  pursuance  of  a  scheme  by  which  the  leasing 
company  (engaged  in  the  same  busin,ess  as  the  lessor)  entered  into  the 
lease  for  the  purpose  of  stifling  competition  and  monopolizing  the 
business  of  compressing  cotton,  in  which  business  both  corporations 
were  engaged.  Mr.  Justice  McKenna  said  that  the  case  presented  acts 
in  aid  of  a  scheme  of  monc^oly,  and  I  think  that  this  case  distinctly 
recognizes  the  rights  of  minority  stockholders  to  restrain  the  carrying 
out  of  a  scheme  by  which  their  company  engaged  with  another  com- 
pany in  acts  which  amounted  to  violations  of  the  Sherman  Law.  See, 
also,  Bigelow  v.  Calumet  &  Hecla  Mining  Co.  (C.  C.)  155  Fed.  869, 
a  direct  decision  on  the  point  involved.  And  these  cases  are  dis- 
tinguishable from  other  cases  in  the  United  States  courts,  which  hold 
that  no  person  cai;  bring  a  suit  to  restrain  a  violation  of  the  Sherman 
Act  who  has  been  in  no  other  position  with  regard  to  tbe  matter  in 
omtroversy  than  any  other  member  of  the  general  public.  And  to 
the  same  effect  as  the  cases  above  cited  are  Steele  v.  United  Fruit  Co. 
(C.  C.)  190  Fed.  631,  Mannington  v.  Hocking  Valley  R.  R..<C.  C.) 
183  Fed.  133,  and  Harding  v.  Am.  Glucose  Co.,  182  111.  551,  55  N.  E. 
577,  64  L.  R.  A.  738,  74  Am.  St,  Rep.  189,  This  last  case,  however, 
arose  tmder  the  laws  of  Illinois. 

Nor  can  it  be  argued  that  the  state  court  has  no  jurisdiction  as  was 
said  in  the  Second  Employers'  Liabilities  Cases,  223  U.  S.  1,  32  Sup. 
a.  169,  56  L.  Ed.  327. 

'^e  suggestion  that  tbe  act  of  Congress  is  not  in  harmony  with  the  policy 
of  tbe  state,  and  therefore  tbat  the  courts  of  the  state  are  free  to  decline 
Jurisdiction,  is  quite  inadmissible  because  it  presupposes  what  in  legal  con- 
templation does  not  exist  When  Congress  In  the  exercise  of  tbe  power  con- 
fided to  it  by  the  Constitution  adopted  tbat  act,  it  spoke  for  all  tbe  people  of 
all  the  statu,  and  thereby  established  a  policy  for  alL" 
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And  the  court  quoted  Claflin  v.  Houseman,  93  U.  S.  130,  23  L.  Ed. 
833,  where  the  court  said: 

**It  an  act  of  Congress  gives  a  penalty  to  a  party  aggrleTed,  without  epecl- 
fying  a  remedy  for  Its  enforcement,  there'  la  no  reason  why  It  staonld  not  be 
enforced.  If  not  provided  otherwise  hy  some  act  of  Congress,  by  a  proper  ^ 
action  In  a  state  conrt;  but  there  la  no  reason  why  state  courts  shonld  not 
be  open  for  the  prosecution  of  rights  growing  out  of  the  laws  of  the  United 
States  to  which  their  Jurisdiction  is  compet^t  and  not  denied." 

The  plaintiff  alleges  a  conspiracy  or  scheme  whereby  the  control  of 
the  Ontario  &  Western,  which  rivaled  the  Western  lines  of  the  Cen- 
tral, was  given  to  the  Central,  and  the  rivalry  between  the  Central  and 
New  Haven  ended  by  means  of  the  agreement  as  to  the  Boston  & 
Albany  and  the  Rutland,  an  alleged  competing  line  of  the  New  Haven, 
transferred  by  the  Central  to  that  company.  But  in  my  opinion,  these 
plaintiffs  have  no  standing  under  the  Minnesota  Case  and  others  to 
complain  of  any  acts  other  than  the  transfer  of  the  contr<4  of  the 
Rutland  to  the  New  Haven,  and  then  only  if  the  Rutland  and  the  New 
Haven  are  competing  lines. 

A  reading  of  the  affidavits  submitted  shows  that  the  Rutland  an,d 
the  New  I^ven  (through  its  ownership  of  the  Boston  &  Maine)  are 
competing  lines.  The  only  answer  made  by  defendant  to  the  geo- 
graphical facts  of  the  location  of  the  lines  is  that  the  grades  of  the 
lines  owned  by  the  New  Haven,  which  lie  almost  geometrically  parallel 
to  the  Rutland,  are  such  that  competition  is  not  practically  possible; 
but  I  suppose  tiiat  no  two  competing  roads  in  the  world  have  exactly 
the  same  grades,  nor  can  any  court  take  such  a  question,  into  considera- 
tion, for  at  just  what  difference  of  per  cent,  in  grade  should  the  courts 
allow  one  competing  line  to  purchase  control  of  another? 

[3]  And  a  court  may  take  judicial  notice  that  these  grades  may  be 
changed.  In  numbers  of  cases  roads  in  the  same  situation  as  the  Rut- 
land to  the  New  Haven-Boston  &  Maine  roads  have  b^en  held  to  be 
competing  lines.  For  instan,ce,  the  Louisville  &  Nashville,  extending 
from  Memphis,  through  Paducah,  to  Louisville,  was  held  parallel  and 
competmg  to  the  Chesapeake,  Ohio  &  Southwestern,  extending  from 
Memphis  to  l*ouisvilIe,  by  way  of  Bowling  Green,  Ky.,  and  Clarks- 
ville,  Tenn.  Louisville  &  Nashville  R.  R.  v.  Commonwealth,  97  Ky. 
675,  31  S<  W.  476.  As  was  said  in  that  case,  the  word  "parallel" 
was  not  used  in  the  law  "according  to  its  strict  meaning  of  two  roads 
constructed  equidistant  throughout."  See,  also,  East  Line  &  Red 
River  Co.  v.  State,  75  Tex.  434,  12  S.  W.  690,  Southern  Penn.  R.  R. 
Case  (Pa.)  7  Atl.  368,  the  Northern  Securities  Case,  and  the  Kanawha 
&  Michigan  Case,  12  Ohio  Cir.  Ct.  R.  (N.  S.)  49. 

It  is  true  that  some  of  the  above  cases  arose  tmder  state  laws,  but 
I  cite  them  to  show  that  roads  in  a  similar  position  to  the  roads  here 
have  been  held  to  be  competing  linesv  The  damage  to  the  plaintiffs 
is,  in  addition  to  the  iines  and  forfeiture  which  the  road  might  incur, 
the  mere  fact  of  the  control  by  the  competing  line — ^the  threatened 
violation  of  the  Sherman  law.  They  are  not  bound  to  wait  until  their 
property  is  destroyed  by  the  acts  of  the  majority,  who  may  'Use  their 
power  to  destroy  die  value  of  the  minority  stock,  as  in  Fanners'  Loan 
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&  Trust  Co.  V.  N.  Y.  &  C.  R.  R.,  150  N.  Y.  410-424,  44  N,  E.  1043, 
34  L.  R.  A-  76,  55  Am.  St.  Rep.  689.  The  illegal  act  should  be  pre- 
vented now.  And  this  illegal  act  is  the  threatened  impairment  of  an 
instrumentality  of  interstate  commerce,  in  which  plaintiffs  arc  owners, 
by  the  violation  of  the  Sherman  I^w.  Mr.  Mellei^  of  the  New 
Haven,  has  admitted  that  the  stock  of  the  Rutland,  intrinsically  and 
as  mere  stock,  is  worth  cuily  about  $40  per  share>  but  that  to  the 
New  Haven  the  stock  control  is  worth  over  $100  per  share.  The  New 
Haven  may  quite  possibly  greatly  incr^ise  the  traffic  sent  over  the 
Rutland ;  but  it  has  it  in  its  power,  however,  if  it  controls  it,  to  de- 
crease that  traffic  until  it  may  have  acquired  the  minority  stock  at 
low  figures,  or  even  permitted  the  road  to  default  on  its  bonds  and  be 
sold  at  auction. 

Whatever  the  rule  may  be  as  to  other  corporations,  it  was  conceded 
in  the  aigument  by  defendants'  couqsel  that  control  of  one  railroad 
another  competing  one  has  a  natural  tendency  to  impair  the  service 
given  hy  both  roads.  Of  course,  the  Rutland  road  threatens  to  do  no 
ultra  vires  act,  nor  does  the  Central,  nor  the  New  Haven;  but  the 
line  of  reasoning  laid  down  in  Davis  v.  Congregation,  40  App.  Div. 
424,  57  N.  Y.  Supp.  1015,  applies.  There  it  was  held  that,  whei\  a 
corporation  threatens  to  do  an  ultra  vires  act,  at  the  suit  of  any  stock- 
holder that  act  should  be  restrained,  although  the  act  may  be  of  bene- 
fit to  the  corporaticm.  This  is  not  a  derivative  acticm,  in  which  plain- 
tiffs seek  to  represent  or  stand  in  the  shoes  of  the  .corporation.  They 
seek  relief  against  their  co-stockholders,  the  Central,  which  road  has 
agreed  to  do  with  the  New  Haven  an  illegal  act,  and  against  the  New 
Haven,  engaged  in  the  same  act — one  in  which  the  plaintiffs  have  a 
direct  interest. 

With  regard  to  the  sale  of  the  control  by  the  Central  to  the  New 
Haven,  neither  any  state  nor  plaintiflfs,  if  citizens  only,  would  have 
the  right  to  maintain  the  action ;  but  I  think  these  plaintiffs,  minority 
stockholders,  cannot  but  be  affected  by  the  transfer  of  the  control  of 
ownership  to  a  omipeting  line,  and  I  think,  therefore,  that  they  are 
"directly  injured,"  within  the  meaning  of  the  exception  made  by  Mr. 
Justice  Harlan  in  the  Minnesota  Case.  Minnesota  v.  Northern  Se- 
curities Co.,  supra.  The  tlireatened  transfer  is  illegal;  it  affects  them 
directly,  and  there  lies  their  threatened  damage;  and  just  as  in  the 
case  of  an  action  to  restrain  the  ultra  vires  act  of  a  corporation  by 
one  of  its  stockholders  the  action  win  lie,  although  the  act  may  pos- 
sibly result  in  pecuniary  benefit  to  the  corporation. 


The  injunctkm  will  be  continued,  on  plaintiffs  giving  a  bond  in 
$5,000. 
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PORTER  et  aL  T.  INTBRNATIONAI*  BRIDGB  CO.  et  al. 
(Supreme  Govrt,  Bqult?  Term,  Erie  Ommtr.   August  15.  1912^ 

1.  EMznEHT  Domain  (|  303«)— Yautb  or  Pbofibtt  Takxh  tob  Railboad 

PUBFOSEB— ELEUENTS. 

An  owner,  snlng  in  equity  for  tbe  value  of  bis  land  used  liy  railroads 
for  bridge  and  railroad  purposes,  is  entitled  to  the  best  obtainable  price 
aa  a  seller's  prices  witboot  rtferowe  to  tbe  purchasu'a  intentions  as  to 
use. 

[Ed.  Note. — For  otber  cases,  see  Eminent  Domain,  Gent  Dig.  H  815- 
817 ;  Dec.  Dig.  |  808  *] 

2.  Euinkut  Dohain  (|  800*)— Compensation— ETinBNCx. 

The  assessed  value  of  land  used  by  railroads  for  bridge  and  railroad 
purposes  Is  some  evidence  of  actual  valuer  wUcb  tbe  owner  is  entitled 
to  recover,  but  Is  not  controlling. 

[Ed.  Notft^ror  otfaa*  cases,  see  Bmlnent  Domain,  Gent  Dig.  H  811- 
8L4;  Dec  Dig.  i  300.*] 

S.  BuNiiNT  DoiuiN  (I  808*)— YALin  OF  Un  <w  Land  fob  Railboad  Pub- 

P0SB8. 

An  owner  of  land  which  bas  been  used  by  railroads  for  railroad  and 
bridge  purposes  is  entitled  to  reooxer  an  airount  coDBtltuting  a  fair  and 
reasonable  sum,  treating  the  land  used  as  having  been  actually  rented 
by  tbe  railroads  during  tbe  period  of  their  use  of  tbe  property,  and  may 
recover  5  per  cent,  per  annum  on  the  agreed  value,  plus  the  taxes,  which 
the  railroada  must  pay. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |{  815- 
817;  Dec.  Dig.  I  303.*; 

4.  Eminent  Domain  (|  303*) — Compensation — Depbboiation  in  Valtte. 

Where  an  owner  of  land  used  by  railroads  for  bridge  and  railroad 
purposes  was  awarded  fuU  value  of  the  land  and  the  full  value  of  the 
use  thereof  by  tbe  railroads,  aside  from  a  condition  created  by  a  change 
of  grade  of  an  abutting  street  and  not  as  depredated  by  reason  of  the 
changed  grade,  tbe  owner  could  not  recover  consequential  damages  oc- 
casioned by  the  cba^e  of  grad& 

[Ed.  Note.— For  otber  cases,  see  Bmiiiait  Domain,  Gent  Dig.  ||  615- 
817;  Dec.  Dig.  S  S08.*] 

Action  by  Peter  A.  Porter  and  others  against  the  International 
Bridge  Company  and  others  to  determine  the  value  of  real  estate  in 
possession  of  certain  of  the.  defendants  for  railroad  purposes,  and  for 
the  value  of  the  use  of  the  property  for  such  purposes.  Judgment 
awarding  damages. 

See,  also,  132  App.  Div.  947,  117  N.  Y.  Supp.  1145. 

Charles  P.  Norton,  for  plaintiffs. 

Moot,  Sprague,  Brownell  &  Marcy,  for  defendant  International 
Bridge  Co.  and  others. 

POOLEY,  J.  This  case  involves  the  title  to  Porter  Square,  in  Buf- 
falo, and  the  occupancy  of  a  portion  of  it  by  the  International  Bridge 
Company  and  allied  railroads.  The  law  of  the  case  has  been  finally 
settled  by  the  Court  of  Appeals,  affirming  the  interlocutory  judgment 
below  and  leaving  to  this  court  the  determination  of  the  values  of  the 
land  and  its  use.   200  N.  Y.  250,  93  N.  E.  716,  21  Ann.  Cas.  684. 
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[1]  The  testimony  varies,  as  is  to  be  expected,  between  the  con- 
servative witnesses  on  behalf  of  the  purchaser  and  those  for  the  plain- 
tiffs, who  see  greater  values  than  actual  sales  would  indicate.  Both 
have  substantial  reasons  for  the  opinions  given.  This  excludes  the 
fanciful  prices,  based  not  only  upon  the  fact  that  the  brid^  and  ap- 
proaches exist,  but  that  the  land  is  essential  to  them,  and  that  this 
fact  should  increase  the  price.  I  have  heretofore  filed  a  memorandum 
■setting  forth  the  rule  of  damages  as  excluding  the  consideration  of 
the  use  of  the  property  as  a  bridge  or  railroad  terminal,  and  after  a 
reconsideration  of  this  proposition  I  am  satisfied  that  the  correct  rule  is 
as  before  suted ;  and,  while  the  plaintiffs  are  entitled  to  the  best  avail- 
able price,  it  is  a  seller's  price,  and  has  nothing  to  do  with  the  buyer's 
intentions  as  to  use.  The  court  has  found,  as  conceded  by  the  parties, 
that  the  premises  in  question  are  a  necessary  approach  to  the  bridge. 
As  built  and  operated,  this  is  apparent:  but  they  are  not  absolutely 
so,  because  a  slight  shifting  of  the  Buffalo  end  of  the  bridge,  or  a 
deviation  in  the  alignment  of  the  tracks  and  a  rearrangement  of  the 
layout  of  the  terminal,  while  necessarily  expensive,  could  avoid  the 
use  of  tihe  property.  Moreover,  it  is  the  purpose  of  the  determination 
herein  to  treat  tiiis  proposition  as  one  accomplished  before  the  tech- 
nical violation  of  the  property  rights  of  the  owners  by  the  occupancy 
of  the  property  before  the  actual  acquiring  of  title  to  it.  Otherwise, 
this  would  simply  present  a  case  of  ejectment,  where  the  unlawful 
occupant  would  be  legally  required  to  vacate  the  property,  at  whatever 
cost  or  inconvenience,  and  without  the  option  of  taking  it  and  paying 
for  it  at  a  fair  price.  The  plaintiffs  herein  have  chosen,  and  wisely, 
to  ^)pFoadi  the  proposition  from  the  equity  side,  and  thus  reach  a 
<x>nclasion  fair  to  all  concerned.  It  bears  a  near  resemblance  to  a 
permitted  occupatiim  with  an  understanding  that  title  will  subsequently 
be  passed. 

[2]  We  oxne,'  then,  to  a  consideration  of  the  value  of  the  property 
aside  f  rwn  its  value  as  a  terminal ;  and  because  of  the  large  amount 
involved  and  the  extraordinary  extent  of  the  litigation,  I  shall  at  the 
risk  of  prolixity  indicate  the  way  in  which  my  conclusions  have  been 
reached.  The  assessed  value  of  the  pr^>erty  is  some  guide  as  to  the 
actual  vahie,  although  not  controlling.  The  entire  square  was  assessed 
as  follows: 


From  1878  to  1876,  Inclusive   9  2,625 

1878  to  1877,       "    13.400 

"     1878  to  188B,       "    10,720 

"     1886  to  1888,       "    13,400 

*•     lfi89  to  1902,       "    16,375 

-     1908  to  IftU,       -    26,376 


The  entire  square  contains  71,982  square  feet.  The  portion  actually 
involved  contains  28,044  square  feet,  according  to  plaintiff's  revised 
description  by  Mr.  White,  leaving  out  a  small  parcel  on  the  southerly 
line,  and  which  revised  description  should  be  followed  in  the  findings 
and  final  judgment  This  is  a  little  less  then  40  per  cent,  of  the  entire 
area,  and  thus,  for  the  purposes  of  taxation,  the  assessors  placed  a 
value  on  the  portion  actually  occupied  at  about  $10,550  from  1903  to 
1911. 
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Speaking  from  the  practical  viewpoint,  the  experienced  real  estate 
dealer,  in  view  of  the  fact  that  the  parcel  occupied  is  irr^lar  in 
shape,  bases  his  figures  upon  the  squaring  out  of  the  piece  so  that  the 
remainder  would  bie  regular  in  shape;  and  he  thus  deals  with  a  front- 
of  214  feet  on  Niagara  street  and  running  through  to  Dearborn. 
The  entire  square  measures  364  feet  frontage  on  Niagara,  running 
through  to  Dearborn.  This  would  make  the  portion  of  214  feet  front- 
age about  60  per  cent  of  the  whde,  and  the  assessed  value  of  it 
would  be  $15,^5.  If  we  assume  that  the  assessed  value  is  one-half 
the  actual,  we  would  on  this  basis  arrive  at  a  valuation  of  $31,650, 
using  Mr.  Gumey's  method,  or  $21,100,  if  based  on  the  exact  area 
occupied. 

If  the  bridge  and  railroad  were  not  there,  this  land  would  be  worth 
no  more  and  no  less  than  other  siu-roimding  properties  similarly  situ- 
atedr  whether  for  business  or  resident  purposes>  except  that,  aside 
from  the  bridge,  it  is  contiguous  to  the  New  York  Central  tracks,  and 
hence  might  be  of  added  value  commercially  as  a  single  large  parcel 
so  situated.  The  fact  of  the  bridge  and  railroad  connections  being 
there  does  not  seem,  from  the  evidence,  to  have  actually  increased 
values  in  the  immediate  vicinity  to  any  great  extent.  Increased  values 
in  parcels  more  remote  are  accounted  for  by  the  increased  railroad 
facilities  in  the  territory,  and  not  confined  to  the  bridge  project.  The 
testimony  shows  many  actual  purchases  in  the  immediate  vicinity  of 
the  bridge  at  from  $30  to  $100  per  foot  front  during  the  past  10 
years,  and  in  several  cases  since  tiie  determination  of  the  grade  cross- 
mg  commission  to  change  the  grade  of  Niagara  street,  with  resultant 
damages  to  be  awarded  to  parcels  of  land  aifected.  These  seem  to 
me  to  afford  substantial  evidence  of  value,  although  not  necessarily 
omclusive,  because,  for  example,  conditions  may  be  such  that  a  resi- 
dent on  a  given  parcel,  foreseeing  the  business  uses  to  which  the  sur- 
rounding properties  are  being  put,  might  well  determine  that  he  would 
reside  cJsewhere,  and  possiUy  sacrifice  something  of  his  supposed  or 
real  values  in  making  the  change. 

The  plaintiff  and  his  co-owners  should  receive  every  dollar  that  the 
property  can  fairly  bring.  It  has  come  to  them,  one  may  say,  as  a 
gift.  A  specific  devise  would,  however,  have  been  no  less  so,  and  ab- 
solute title  would  result  as  well  in  one  case  as  the  other,  and  a  clear 
right  to  realize  the  best  returns  from  it.  But  the  testimony  which 
places  valuations  at  $100,000  and  upwards  is  evidently  based  upon  the 
witness'  idea  of  what  the  parcel  is  worth  as  a  railroad  and  bridge  ter- 
minal, because  otherwise  there  is  no  substantial  basis  for  such  values. 

A  reading  of  the  cross-examination  of  the  expert  witnesses  is  in- 
structive. Leaving  out  of  consideration  the  use  of  the  property  as 
a  terminal  for  the  bridge,  they  place  values  on  Niagara  frontage  at 
from  $70  to  $150  per  foot,  and  on  Dearborn  street  at  from  $50  to  $125 
per  foot.  If  the  bridge  company  were  negotiating  for  this  property 
before  actually  occupying  it,  the  owners  would  doubtless  endeavor  to 
obtain  the  best  price  attainable;  but  this  would  not  be  determined  by 
the  consideration  of  the  use  to  which  it  would  be  put,  because  that 
would  be  no  concern  of  the  seller,  willing  to  part  with  his  land.  It 
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might  become,  at  once  upon  purchase,  of  very  great  value  to  the  pur- 
chaser, due  to  its  advantageous  loc^ion  in  connection  with  other  prop- 
erties before  or  after  acquired;  but  the  question  would  be  whether 
he  would  purchase  it  at  the  price,  or  make  other  arrangements,  or 
abandon  his  project. 

The  irregularity  of  the  shape  of  the  parcel  in  question  is  of  little 
consequence,  and,  as  described  in  the  judgment  by  metes  and  bounds, 
is  all  that  need  he  considered.  It  figures,  accordmg  to  the  testimony, 
28,044  square  feet  Squaring  this  into  lots  gives  us  142  feet  on  each 
street,  or  a  total  of  284  feet  of  frontage  by  99  feet  in  depth  for  the 
purpose  of  arriving  at  a  value.  Givir^  due  weight  to  all  considerations 
proper  to  be  considered,  and  a  fair  margin  in  favor  of  the  owners, 
I  think  $150  per  foot  on  Niagara  and  $100  on  Dearborn,  or  the  sum 
of  $35,500,  is  a  proper  award. 

[3]  Regarding  the  value  of  the  use,  I  am  of  the  opinion  that  5  per 
cent,  per  annum  would  be  fair  and  reasonable.  This  is  to  be  reckoned 
from  a  date  six  years  prior  to  the  commencement  of  this  action,  or 
from  April  15,  1886,  a  period  of  26  years  and  4  nvmths.  If  this 
were  vacant  land,  unoccupied,  the  value  of  the  use  might  be  nominal ; 
but,  in  my  view  of  it,  it  must  be  treated  as  of  a  parcel  of  a  given 
value,  which  is  sought  for  actual  use,  and  actually  rented  for  the  period 
from  1886.  Hence  the  use  of  a  property,  of  only  nominal  value  while 
vacant,  acquires  at  once  a  value  because  of  its  occupation,  and  this 
value  would  in  a  large  measure  be  based  upon  the  land  value.  Active 
property  should  produce  a  net  rental  of  5  per  cent  if  compared  with 
other  investments  in  live  psoperties.  So,  if  a  lease  were  to  be  made 
on  this  baas,  the  rental  would  be  reckoned  as  of  5  per  cent,  on  the 
agreed  valuation  plus  the  taxes,  or  at  5  per  cent,  on  the  valuation 
and  the  tenant  paying  the  taxes. 

If  we  were  making  this  lease  as  of  the  year  1886,  these  details 
would  have  been  agreed  upon  or  varied  from  these  figures  to  meet 
the  minds  of  the  contracting  parties.  We  are  called  upon  here  to 
transfer  ourselves  back  to  the  time  from  which  this  transaction  is  to 
be  reckoned,  and  as  nearly  as  possible  to  meet  what  would  have  been 
the  then  c<»iditions.  In  this  view,  I  am  of  the  opinion  that  no  set-off 
can  be  allowed  for  the  taxes  paid  by  the  bridge  company. 

But,  in  arriving  at  the  value  of  the  use,  another  circumstance  is 
apparent,  requiring  consideration.  I  am  of  the  opinion,  based  on  the 
evidence,  that  the  value  of  the  prc^erty  was  much  less  in  1886  than 
at  the  present  time.  Mr.  GriMn  estimates  the  value  in  1886  as  at 
about  one-half  the  amount  as  of  the  present  time.  The  assessors  have 
made  two  increases  since  1886,  namely:  Frcnn  1886  to  1888,  the  as- 
sessed value  was  $13,400;  from  1889  to  1902,  $16,375;  and  from 
1903  to  1911,  $26,375.  Using  these  figures,  not  as  the  value,  but  as 
affording  a  ratio,  roughly,  of  13,  16,  and  26,  the  value  for  rental  pur- 
, poses  would  be  as  follows:  From  April  15,  1886,  to  April  15,  1889,  it 
would  be  or  <>i  the  present  award,  or  $17,750,  and  5  per  cent, 
per  year  for  these  three  years,  or  IS  per  cent,  would  amount  to 
$2,663.  From  April'  15, 1889,  to  April  15, 1902,  or  14  years  it  would  be 
of  the  present  award,  or  $21347,  and  5  per  cent  per  year  for 
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these  14  years  would  amount  to  $15,293.  From  April  15,  1902,  to 
Aiigust  15,  1912,  or  9  years  4  mouths,  it  would  be  the  present  award 
of  $35,500,  and  5  per  cent,  per  year  for  these  9  years  4  months,  or 
47  per  cent,  would  amount  to  $16,685,  and  for  the  entire  period  a  total 
of  $34,642.  While,  therefore,  the  owners  have  the  aldvantage  of  re- 
ceiving for  the  fee  the  full  present  value  of  the  property,  it  is  but  fair 
that  the  value  of  the  use  should  be  governed  by  the  fact  that  this 
value  was  less,  and  gradually  increased  in  the  palst  years. 

[4]  As  to  the  award,  if  any,  for  consequential  damas:es  by  reason 
of  the  change  of  grade  of  Niagara  street,  I  am  of  the  opinion  that  the 
plaintiff  and  his  co*owners  have  no  claim  upon  it,  for  tiie  reas(»i  that 
they  are  here  being  awarded  the  full  value  of  the  land  and  full  value 
for  its  use  from  1886,  with  the  view  of  compensating  them  the  same 
as  if  the  land  had  in  1886  been  actually  conveyed  to  the  bridge  com- 
pany. If  that  had  been  done,  there  could  be  no  question  but  that  the 
bridge  company  would  be  entitled  to  the  award.  If  damages  are 
awarded,  it  must  be  upon  the  theory  of  depreciatiwi.  We  have  en- 
deavored to  place  a  value  aside  from  the  condition  created  by  the 
change  of  grade,  and  have  treated  it  as  so  much  land  with  street  at 
grade  with  it,  and  placed  a  price  upon  it  as  of  its  full  value,  and  not 
as  of  a  depreciated  value  by  reason  of  the  change  of  grade. 

The  final  judgment  will  then  award  for  the  fee  of  the  land  in  ques- 
tion the  sum  of  $35,500,  and  for  the  use  of  the  same  frwn  April  15, 
1886,  to  this  date,  the  sum  of  $34,642,  or  a  total  of  $70,142.  No 
set-off  is  allowed  for  taxes  paid ;  and  the  award,  if  any,  made  in  pay- 
ment for  damages  to  said  premises  by  reason  of  the  change  of  grade 
of  streets  shall  be  paid  to  the  bridge  company. 

Findings  may  be  submitted  in  accord  with  the  above  conclusions; 
and  in  view  of  the  great  number  of  parties  to  participate  in  the  dis- 
tribution of  the  award,  both  plaintiffs  and  defendants,  and  the  fact 
that  several  are  acting  in  representative  capacities,  possibly  requiring 
court  proceedings  to  enable  them  to  give  proper  acquittances,  and  also 
to  the  end  that  the  bridge  company  may  have  complete  title  and  pos- 
session upon  payment,  tiie  judgment  will  direct  the  payment  of  the 
award  into  court,  with  costs,  by  depositing  the  same  with  the  treasurer 
of  Erie  county  to  the  credit  of  this  action,  and,  following  the  inter- 
locutory judgment,  as  affirmed  by  the  Court  of  Appeals,  provide  that 
upon  failure  to  comply  with  the  final  judgment  within  60  days  the 
bridge  company  and  others  in  possession,  bound  by  this  judgment, 
vacate  the  premises. 


1.  ELXcnons  U  164*) — Pbihabt  BLicrnon— KJebtivioats  of  CANDZDA.ni- 

Retiew — "Pebbon  Aqqbibved." 
A  person  who  intenda  to  run  as  an  Independent  candidate  for  delegate 

to  a  state  convention  may,  under  Election  Law  (Laws  1911,  c.  891)  {  56, 
as  a  "person  aggrieved"  tliereby,  maintain  a  proceeding  to  review  the  Im- 
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proper  certification  of  the  names  of  others  bb  designated  hy  a  connty 
coiniulttee  as  regnlar  candidates  to  be  placed  on  the  official  ballot;  he 
being  at  a  dlsadrantage  if  tlielr  iiames  are  printed  thereon  as  are  those 
of  regularly  designated  candidates,  while  his,  under  the  primary  law, 
will  have  to  be  written  thereon. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  §  136 ;  Dec.  Dig. 
i  154.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  273-278;  vol. 
8,  pp.  7569,  7570.] 

2.  Electiohb  (S  154*) — Pbxuabt  Electior — Ckbtificatiow  of  Candidates — 

BEvnw— TiUE  TO  ComiENCB  Pbocebding. 

A  proceeding  under  Election  Law  (Laws  1911.  c.  891)  S  56,  to  review 
tbe  Improper  certification  of  names  of  persons  as  designated  by  a  conuty 
committee  aa  regular  candidates  for  a  state  conventfam  to  be  placed  on 
tbe  official  primary  ballot,  la  not  too  late  because  begun  after  tbe  certifi- 
cate la  filed. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  {  136;  Dec.  Dig. 
|164.*1 

3.  EutmoNs  120*) — Pbihabt  EtEcnoif— DssionATion  of  CAMoxnATEB  bt 

CouifTT  GoHurrrEE — Itiruis. 

Designation  by  the  county  committee  of  a  party  of  a  penon  as  a  can- 
didate for  delegate  to  the  state  conTentlon,  to  be  voted  for  at  a  primary, 
must  be  made  by  12  of  the  conimlttee,  it  consisting  of  22  members, 
whether  the  rule  of  the  party  be  that  12  votes  shall  be  necessary  to 
make  such  a  designation,  or  that  such  designation  shall  be  made  by  a 
majority  vote  of  all  members  of  tbe  committee. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  |  118;  Dec.  Dig. 
i  126.*] 

4.  Elections  (S  126*) — Primary  Electionb — Desioration  oi-  Candidates  by 

CotlNTT  COMMnTEB — PROXIES — RtII-ES. 

Proxies  may  not  vote  on  designation  by  tbe  county  committee  of  a 
party  of  candidates  to  go  on  tbe  offlcial  primary  ballot;  one  of  Its  rules 
being  proxies  may  vote  on  all  matters  and  questions  except  the  designa- 
tion of  a  candidate  for  nomination,  a  subsequent  rule  that  In  all  meet- 
ings of  the  committee  In  the  transaction  of  Its  business,  the  election  of 
Its  officers,  and  the  making  of  designations  for  places  on  the  primary 
ballot,  each  member  or  his  proxy  shall  be  entitled  to  one  vote,  and  the 
next  that  all  designations  fur  party  nominations  shall  be  by  a  majority 
vote  of  all  members  of  the  committee. 

lEd.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  |  118;  Dec.  Dig. 

Petition  of  Seymour  Clark  to  review  action  of  the  Orleans  Coun^ 
Republican  Committee.  Order  for  petitioner. 

Irving  L'Hommedieu.  for  petitioner. 

Thomas  A.  Kirby  (I.  S.  Signor,  of  cotmsel)i  for  respondents. 

POOLEY,  J.  Six  delegates  to  the  Republican  convention .  were 
voted  for  at  a  meeting  of  the  Orleans  County  Republican  Committee. 
Two  of  these  received  a  unanimous  vote,  but  the  remaining  4,  it  is 
claimed,  were  not  legally  designated,  and  application  is  now  made  to 
prevent  the  names  of  these  4  from  being  printed  on  the  official  primary 
ballot. 

The  county  committee  is  composed  of  22  members,  17  of  whom 
were  present  at  tlie  meeting  and  2  additional  were  represented  by 
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proxy,  making  19  in  all.  On  the  vote  for  the  6  delegates  to  be  desig- 
nated, Breed  and  Bishop  each  received  17  votes,  Sweet,  Colbum,  Ken- 
nedy, and  Moore  received  10  votes,  and  Newell,  Murray,  Bovanizer» 
and  Buel!  each  received  7  votes.  The  petitioner,  with  5  others,  has 
filed  in  the  office  of  the  commissioners  of  elections  a  petition  which 
designates  them  as  candidates  for  delegates  to  the  state  convention, 
to  be  voted  for  at  the  official  primary  to  be  held  in  Orleans  county 
September  17,  1912.  It  is  the  contention  of  the  petitioner  that  it  is 
his  intention  to  taakt  an  active  canvas  and  that  he  is  desirous  of 
being  elected. 

On  August  27th  the  chdrman  and  secretary  of  the  county  com- 
mittee filed  a  certificate  with  the  commissioners  of  elections  that  Breed, 
Bishop,  Sweet,  Colbum,  Kennedy,  and  Moore  had  been  designated  as 
candidates  for  delegates  to  the  state  convention  on  the  official  ballot. 
The  petitioner  contends  that  only  2  are  entitled  to  this  certificate  ac- 
cording to  the  rules,  and  that  die  names  of  the  remaining  4  should  not 
be  printed  on  the  ballot;  that  a  name  printed  on  the  baUots  is  a  great 
advantage  to  its  owner  over  that  of  any  person  voted  for  whose  name 
must  be  written. 

[1]  This  application  is  contested,  and  the  respondents  contend,  first, 
that  the  petitioner  does  not  come  within  the  definition  of  parties  who 
may  institute  this  proceeding.  The  statute  (Laws  1911,  c,  891,  §  56) 
provides  that  the  matters  therein  designated  "shall  be  reviewable  by 
summary  proceedings  on  the  petition  of  any  person  aggrieved  there- 
by." The  primary  law  contemplates  so-called  regular  nominations  or 
designations,  and  in  addition  thereto  independent  candidates  for  the 
various  positions.  Independent  candidates  usually  appear  after  the 
regular  nominations,  and  because  a  reasonable  number  of  electors  are 
not  satisfied  with  regular  nominees,  or  strongly  prefer  others, 
meaning  in  no  way  to  reflect  upon  the  character  and  standing  of  the 
others.  If  names  appear  printed  on  the  ballot,  it  seems  to  me  that 
there  is  a  decided  advantage,  and  a  candidate  is  aggrieved  if  names 
are  improperly  or  illegally  printed  on  the  official  ballot 

[I]  Another  contention  is  that  the  petitioner  is  too  late,  and  that 
this  proceeding  must  be  begun,  under  section  56,  before  the  certificate 
is  filed.  The  conclusion  reached  in  Re  Zimmer,  136  N.  Y.  Supp.  506 
(July  Special  Term),  a  like  proceeding  in  Niagara  county,  is  appli- 
cable here,  where  it  was  held  that  section  56  was  enacted  to  meet  the 
apparent  deficiencies  of  the  old  law,  and  to  afford  a  summary  process 
of  arriving  at  a  "decision  and  order  as  under  all  the  facts  and  circum- 
stances of  the  case  Justice  may  require.'*  I  believe  the  purpose  of 
the  existing  law  is  to  give  the  courts  authority  to  examine  all  the  facts 
and  circumstances,  regardless  of  the  relative  times  of  their  occurrence. 

[3]  Recurring  to  the  facts,  it  appears  that  but  two  candidates  re- 
ceived the  requisite  vote.  There  are  two  sets  of  rules  presented ;  one 
set  claimed  to  have  been  adopted  in  February,  and  the  other  in  Au- 
gust. It  is  unnecessary  to  determine  which  are  the  rules  of  the  partv, 
because  both  have  the  same  provision  retetive  to  the  vote  for  candi- 
dates. Those  presented  by  the  petitioner  provide: 
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**IT.  Qnoram.— Twelve  Totea  shall  be  necessary  *  *  •  to  main  deste- 
nation  of  any  candidate  to  tie  voted  for  at  a  primary.** 

The  other  set  provides : 

"10.  DeslgnatlonB.— Alt  designations  for  party  nominations  or  party  posi- 
tions shall  be  made  by  a  majority  rote  of  all  members  of  the  Republican 
connty  committee." 

Twelve  votes  are  therefore  necessary  in  any  case.  The  minutes  of 
the  meeting  show  that  the  nominees  designated  "received  a  majority 
of  all  the  votes  cast."  It  does  not  appear  from  the  minutes  how  many 
votes  were  cast;  but,  assuming  that  all  voted  who  were  present,  a 
majority  vote  would  not  conform  to  the  rule. 

[4]  The  proxies  for  2  absentees  make  affidavit  that  they  did  not 
vote,  and  were  not  permitted  to  vote,  and  that,  if  they  had  been  per- 
mitted to  vote,  they  would  have  voted  for  the  4  designated.  The  min- 
utes of  the  meeting  ^ve  no  indication  that  these  proxies  made  any 
attempt  to  assert  their  right  to  vote.  If  any  such  contention  arose, 
it  would  have  been  passed  upon  by  the  chairman,  and  a  record  made 
which  could  be  reviewed.  Mr.  Reed,  one  of  the  proxies,  appears  to 
have  participated  actively  in  the  meeting.  He  nominated  the  chairman 
and  secretary.  These  officers  certify  the  minutes  as  "a  complete  and 
accurate  record  of  the  proceedings.  *  *  *  "  The  statement  in  Mr. 
Reed's  affidavit  "that  deponents  were  not  afforded  an  opportunity  or 
permitted  to  vote  upon  the  proxies  presented  and  filed  by  them  under 
the  ruling  of  the  chairman"  is  unexplained.  What  ruling  is  referred 
to?  None  appears  on  the  minutes,  and  there  is  nothing  else  to  indi- 
cate that  any  contest  whatever  existed  regarding  the  rights  of  proxies. 
Moreover,  it  may  be  seriously  questioned  whether  or  not  die  proxies 
could  vote  legally  on  the  des^ations.  The  rules  attached  to  respond- 
ents' papers  provide: 

"5.  PTOXieB.~Eacb  proxy  or  repreaentatlre  may  act  in  all  matters  and 
upon  all  questions,  except  the  designatloD  of  a  candidate  for  nomination." 

Section  9  of  the  same  rules  provides : 

"At  all  meetings  of  the  Republican  county  committee  of  Orleans  county  In 
the  transaction  of  its  business  and  in  the  election  of  its  officers  and  in  the 
making  of  designations  for  places  or  positions  on  the  primary  ballot,  each 
member  of  said  committee  or  his  proxy  'shall  be  enUtled  to  one  vote." 

This  is  not  in  conflict  with  the  earlier  provision  of  section  5,  just 
quoted,  but  must  be  construed  to  mean  to  limit  the  power  to  one  vote 
each,  on  any  proposition  before  them  where  those  present  are  entitled 
to  vote.  Should  there  be  any  doubt  upon  it,  the  next  section  follow- 
ing would  clear  it,  for  section  10  provides  that: 

"AU  designations  for  party  nominations  or  party  positions  shall  be  made 
a  majority  vote  of  all  members  of  the  Republican  county  committee." 

This,  taken  in  connection  with  "secticMi  5,  Proxies,"  above  quoted, 
would  seem  to  indicate  that  proxies  are  not  to  vote  on  nominations 
and  designations.  The  rules  presented  by  the  petitioner  preclude 
proxies  from  voting  on  "the  designation  of  a  candidate  for  a  place 
on  the  oflSdal  primary  ballot"  (section  5). 
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The  4  names,  receiving  10  votes  each,  are  not  properly  designated, 
and  cannot  legally  be  printed  on  the  official  ballot.  These  men  may 
be  voted  for  by  writing  their  names  on  the  ballot,  and  so,  also,  may 
the  petitioner ;  but  they  will  neither  have  advantage  over  the  other. 
The  official  ballot  will  therefore  contain  but  the  2  names  printed  upon 
it,  those  of  Breed  and  Bishop,  and  the  remaining  4  places  will  have 
to  be  supplied  by  the  electors  writing  in  the  names  of  their  choice. 


(76  Mlse.  Rep.  627.) 

In  re  WETMORB. 
(Supreme  Court,  Special  Term,  Herkimer  OonntT*   Mardi,  1912.) 

1.  EUCTIONS  (I  168*) — ^NOKINATIOHS — EMBLEMS. 

Tbe  act  wbieb  completes  and  effectuates  the  selectton  and  designation 
of  an  emblem,  wltbln  the  statnte  providing  for  the  selection  of  emblems 
to  dtatingnlsb  candidates  nominated  by  petition,  is  the  filing  of  a  nomi- 
nating petition  and  dealffiation  of  emblem  with  the  custodian  of  primary 
records. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  i  142;  Dec.  Dig. 
1 168.*] 

2.  Eleotions  (i  168*) — NoMtRATxona— Bunuuis. 

Where  a  candidate,  whose  nominating  petition  and  designation  of  em- 
blem were  filed,  declined  the  nomination,  the  emblem  designated  did  not 
obtain  any  precedence,  and  could  be  selected  by  another  candidate. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  1 142;  Dec.  Dig. 
S  168.*] 

3.  BLECnOVB  (H  168*)— PsnCABT  ELKCTIONS — ^NOIUNATIONB — EMOLaifS. 

Primary  Election  Law  (Laws  1911,  c.  891)  i  5S,  relating  to  the  prepara- 
tion ot  the  official  primary  ballot,  and  providing  that  candidates  desig- 
nated by  petition  shall  be  arranged  in  other  than  the  party  colnmns  of 
the  ballot  in  the  chronological  order  in  which  the  designations  are  filed, 
etc.,  manifests  an  intention  to  segregate  each  group  of  candidates  inde- 
pendently nominated  by  petition,  each  group  to  appear  under  its  distinct 
embl^ ;  and,  where  there  has  been  a  selection  by  one  group  of  an  em- 
blem to  distinguish  Ind^ioident  candidates  on  the  primary  ballot,  other 
lnd^)endent  candidates  fbr  otStet  poBltiona  adected  by  another  group 
may  not  ack^  such  onbl^. 

[Ed.  Note.— For  other  cases,  see  mecUona,  Cent.  Dig.  {  142 ;  Dec.  t>ig. 
I  168.*] 

Application  of  Wallace  T.  Wetmore  for  a  determination  under  Elec- 
tion Law  (Laws  1911,  c  891)  §  125.  Dismissed. 

E.  M.  Brown  (Charles  D.  Thomas,  of  counsel),  for  petitioner. 
James  P.  O'Donnell,  in  pro.  per. 
Charles  L.  Earl,  for  J.  E.  Maynard. 

MERRELL,  J.  This  is  an  application  for  a  determination  that 
Wallace  T.  Wetmore,  Earl  C.  Wetmore,  Will  A.  Davis,  and  Bert  Jones 
all  residents  and  electors  of  election  district  No.  2  of  the  town  of 
Frankfort,  Herkimer  county,  N.  Y.,  are  entitled  to  a  device  in  the  form 
of  a  square,  one  inch  by  one  inch,  printed  in  solid  black,  as  an  emblem 
to  distmguish  said  persons  as  candidates  for  the  Republican  party  posi- 
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tions  of  county  committeeman  and  members  of  tfie  district  commht^, 
respectively,  upon  the  c^cial  ballot  to  be  used  at  the  spring  primaries 
of  the  Republican  party  to  be  held  in  said  election  district  on  March  26, 
1912.    The  pertinent  facts  are  substantially  undisputed,  and  are  as 

follows : 

The  duly  constituted  Republican  party,  through  its  duly  elected  com- 
mittees, selected  and  placed  in  nominati<m  candidates  for  all  party 
positions  to  be  filled  at  said  primary  election,  and  to  be  voted  for  in 
said  district,  choosing  the  Republican  party  emblem  to  distmguish  said 
party  candidates.  Thereafter,  by  independent  petition,  certain  duly  en- 
rolled voters  of  the  Republican  party  of  the  Twenty-Seventh  congres- 
sional district  nominated  oppositicm  candidates  for  delegates  and  alter- 
nates to  the  Republican  National  Convention,  and  chose  aa  the  em- 
blem or  device  to  distinguish  such  independent  candidates  a  square, 
one  inch  by  one  inch,  printed  in  solid  black.  By  such  action  the  said 
independent  candidates  became  entitled  to  a  positicn  upon  the  Republi- 
can officii  ballot  for  said  piimary  election,  and  to  be  distinguished 
thereon  by  said  emblem  of  the  black  square.  The  precise  date  of  the 
fiTmg  of  such  petition  and  designation  does  not  appear ;  but  it  is  con- 
ceded that  such  designation  and  adoption  of  said  device  to  distinguish 
said  independent  candidates  for  delegates  and  alternates  to  the  National 
Convention  were  made  prior  to  the  filing  of  either  the  petition  naming 
the  applicants  here  as  candidates  for  tiaeit  respective  party  positions 
or  that  naming  N.  B.  Palmer  as  a  candidate  for  county  committeeman  . 
hereinafter  mentioned. 

On  March  5,  1912,  other  petitions  were  circulated,  and  the  appli- 
cants herein  were  nained  as  candidates  for  their  respective  party  posi- 
tions as  members  of  the  coimty  committee  and  members  of  the  elec- 
tion district  committee  of  said  election  district.  By  said  petitions  the 
same  device  of  a  black  square  as  that  already  adopted  by  the  nom- 
inators of  the  candidates  for  delegates  and  alternates  to  the  National 
Convention  was  selected  as  the'emblem  to  distinguish  the  said  candi- 
dates designated  by  said  i)etitions.  Sixteen  duiy  enn^ed  voters  of 
the  Republican  party  of  said  election  district  verified  said  petition  on 
said  5th  day  of  March,  but  no  attempt  was  made  to  file  the  same  with 
the  board  of  elections  until  some  time  on  March  9, 1912.  In  the  mean- 
time, and  on  the  8th  day  of  March,  certain  other  duly  enrolled  Repub- 
lican voters  of  said  election  district  verified  a  petition  in  due  form  des- 
ignating one  N.  B.  Palmer  as  Republican  county  committeeman ;  said 
lut-nam^  petitioners  also  selecting  the  same  emblem  of  the  black 
square  to  distinguish  liieir  said  candidate.  This  last-named,  or  Palmer, 
petition  and  designation  was  filed  March  9,  1912,  widi  the  board  of 
elections,  some  time  prior  to  any  attempt  to  file  the  petition  designat- 
ing the  applicants.  Some  time  later  in  the  day  on  March  9th  the  ap- 
plicants sought  to  file  their  petition,  and  it  was  finally  received. 

On  March  11,  1912,  the  said  H.  B.  Palmer,  pursuant  to  section  50 
of  the  Election  Law  (Laws  1911,  c.  891).  filed  his  declination  as  an 
independent  candidate  for  Republican  (x>unty  committeeman,  and 
tlierefore  his  name  cannot  be  placed  upon  the  <^cial  b^ot. 
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.[1]  It  is  claimed  on  the  part  of  the  applicants  here  that  their  peti- 
ti<Hi,  having  been  verged  three  days  prior  to  that  n(xninatinf  Palmer, 
has  precedence,  and  that  the  filing  of  the  Palmer  petition  of  later  veri- 
fication did  not  constitute  a  prior  designation  of  the  black  square  em- 
blem. I  am  unable  to  agree  with  this  contention.  The  real  act  which, 
it  seems  to  me,  completed  and  effectuated  the  selection  and  the  desig- 
nation of  the  emblem  was  the  filing  with  the  custodian  of  primary  rec- 
ords ;  and,  were  the  case  to  depend  upon  that  point,  I  would  be  com- 
pelled to  bold  that  the  Palmer  petition,  being  first  filed,  obtained  prece- 
dence. 

[2]  But  by  the  declination  of  Palmer  Hit  petiticm  designating  him 
as  a  candidate  and  selecting  the  black  square  to  distinguish  him  be- 
came a  nullity.  The  petition  nominating  him  named  no  committee 
to  fill  a  vacancy,  if  any  should  occur.  The  only  office  of  an  emblem 
or  device  is  to  distinguish  a  candidate,  to  the  end  that  the  illiterate 
voter  may  cast  his  vote  for  such  candidate  so  distinguished.  The 
candidate  declining  to  run,  the  usefulness  of  the  emblem,  which  was 
personal  to  him,  was  at  an  end,  and  other  electors  were  at  liberty  to 
adopt  it  to  distinguish  their  candidates.  The  petitions  naming  the 
applicants  being  on  file,  the  designation  of  the  black  square  to  dis- 
tinguish the  applicants  would  be  effective ;  and,  if  the  selection  of  the 
black  square  had  only  been  made  by  the  Palmer  petition  and  that  of 
the  applicants,  I  would  hold  that,  while  the  Palmer  petition  and  desig- 
nation obtained  precedence  by  prior  filing,  by  Palmer's  declination 
these  applicants  became  entitled  to  the  use  of  the  said  emblem  to  dis- 
tinguish their  candidates,  aud  that  the  prayer  of  the  petitioners  should 
be  granted. 

[3].  But  it  seems  to  me.  under  all  reasonable  constructions  of  the 
statute,  the  fact  that  there  had  been  a  prior  selection  of  the  black 
square  as  the  emblem  to  distinguish  other  independent  candidates  upon 
the  same  ballot  made  by  distinct  and  different  petitioners  is  an  insur- 
mountable obstacle  to  the  use  of  su<^h  emblem  by  these  petitioners. 
Concededly  the  selection  of  the  blade  square  to  distinguish  the  candi- 
dates for  delegates  and  alternates  to  the  National  Convention  was 
prior  to  that  of  the  pefitioners.  Duly  qualified  electors  selected  that 
emblem  to  represent  their  candidates  as  national  delegates  and  alter- 
nates by  action  entirely  independent  of  that  under  which  the  peti- 
tioners claim,  and  thereby  they  became  entitled  to  that  particular  em- 
blem to  the  exclusion  of  all  the  world.  No  one  else  had  the  right  to 
adopt  the  device  which  marked  the  candidate  or  candidates  of  the 
first  choosers.  The  confusion  which  must  result  from  any  attempt  by 
one  independent  body  of  electors  to  adopt  for  its  distinguishing  device 
the  emblem  adopted  by  another  independent  body  of  electors  to  dis- 
tinguish their  candidate  or  candidates,  and  thereby  to  secure  a  posi- 
tion on  the  column  under  a  common  emblem,  at  once  becomes  appar- 
ent. For  example,  suppose  the  first  selection  of  the  common  emblem 
was  to  designate  a  candidate  for  a  minor  party  position,  such  as  an 
election  district  committeeman,  and  another  set  of  petitioners,  acting 
independently  of  the  first,  selected  the  same  emblem  to  distinguish  a 
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candidate  for  a  superior  party  position,  snch  as  member  of  the  state 
committee,  no  one  would  seriously  claim  that  by  the  last  seIecti(Mi  the 
first  were  bound  to  occupy  the  same  column,  and  their  vote  possibly 
be  jeopardized  by  that  of  those  occnf^ing  a  position  nearer  the  top 
of  the  column. 

The  right  of  H  group  of  petitioners  to  an  onblem  which  they  have 
selected  to  distinguish  a  particular  candidate  or  group  of  candidates  is 
as  sacred  as  tiiat  of  a  political  party  to  adopt  and  use  its  party  em- 
blem. And  if  any  person  can,  through  the  adoption  of  an  emblem 
already  selected  by  other  independent  electors,  secure  a  place  in  the 
same  column,  what  would  prevent,  an  undesirable  candidate  obtaining 
advantage  by  such  a  course?  This  is  not  the  case  of  an  organized 
party,  within  the  authority  of  Matter  of  Commissioner  of  Elections 
of  Onondaga  County,  64  Misc.  Rep.  620, 120  N.  Y.  Supp.  580,  where 
an  attempt  was  made  to  break  into  a  party  organization.  'Diere  is 
no  party  here,  but  several  groups  of  electors  acting  independently  for 
separate  and  distinct  groups  of  candidates.  The  purpose  of  the  appli- 
cants is  ai^arent,  and  is  conceded  to  be  to  group  all  independent  nom- 
inations in  a  single  column  under  a  conunon  emblem.  This,  I  think, 
is  contrary  to  the  intent  of  the  L^^ature  in  enarting  the  primary 
election  statute. 

By  section  58,  relative  to  the  preparation  of  the  official  primary  . 
ballot,  the  statute  provfdes : 

"Candidates  designated  by  petition  sball  be  arranged  In  the  oilier  colnmna 
(than  the  party  column)  of  tbe  ballot  from  left  to  right  In  the  chronological 
order  In  which  the  deslgnationfl  were  flled,  but  with  the  titles  of  the  public 
offices  and  tbe  party  positions  and  the  candidates  des^piated  therefw  directly 
opposite  the  same  titles  and  tbe  names  of  candidates  desl^iated  for  the  same 
offices  and  party  positions  in  the  committee  column." 

It  seems  to  me  that  by  this  language  the  Legislature  dearly  mani- 
fested an  intention  to  segregate  eadb  group  of  candidates  independentiy 
nominated  by  petition,  each  group  to  appear  under  its  distinct  em- 
blem. It  often  happens  that  a  body  of  dectors  desires  to  choose  or 
nominate  only  one  candidate  for  public  office  by  an  independent  peti- 
tion and  under  an  appropriate  emblem,  or  to  name  candidates  for  only 
a  part  of  the  offices  or  party  positions  to  be  voted  for,  and  choose 
their  emblem  to  represent  such  candidate  or  candidates.  If  the  Elec- 
tion Law  is  so  construed  as  to  allow  other  electors  to  use  the  same 
emblem  for  candidates  for  offices  not  filled  by  the  petitioners  first 
choosing  the  emblem,  it  would  be  possible  for  entire  strangers  to 
such  independent  movement  to  place  their  candidates  for  offices  not 
filled  by  the  original  petitioners  under  such  emblem,  and  in  effect  to 
compel  the  first  petitioners  choosing  the  emblem  to  vote  for  their 
candidate  or  candidates.  The  statute  is  clearly  framed  so  as  to  avoid 
an^  such  unfair  action  and  make  the  same  impossible;  and  I  do  not 
think  that  the  Legislature  intended  to  leave  for  the  determination  of 
the  election  commissioners  the  question  of  whether  or  not  petitioners, 
claiming  the  right  to  use  an  emblem,  are  entitled  so  to  do  by  reason 
of  being  friendly  to  an  independent  movement  or  candidate,  first 
choosing  the  emblem. 
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llie  only  way  that  the  applicants  can  obtain  a  position  on  the  offi- 
cial tollot  is  by  means  of  a  proper  designation  by  petitiwx  and  the 
choice  of  some  device  other  than  that  theretofore  selected  by  oth^ 
petitioners. 

The  petition  herein  is  dismissed. 


(Supreme  Court,  Special  Twm,  Erie  Coimt7.  At^nst,  1912.) 

1.  PBIMCIFAL  AND  AOBNT  (i  99*)— AOTI  OF  AOIKT  WZIHIir  AFFABBRT  AlT- 

THORITT. 

A  priDCipal  is  bound  by  sncli  acts  of  an  agent  as  a  party  dealing  with 
tbe  agent  la  jnstifled  in  believiiig  the  principal  has  slv«i  him  authority 
to  do. 

[Ed.  Mote. — For  other  caaes,  see  Principal  and  Agent,  Cent.  Dig.  if 
254-201;  Dec  Dig.  |  99.*] 

2.  PaiNciPix  AND  Agent  (8  171*) — Rathtcatiow  of  Agent's  Acts. 

One,  to  avoid  ratlflcatloQ  of  his  agent's  act  in  receiving  a  payment  for 
bim,  if  unauthorized,  should  repndlate  it  within  a  reasonable  time  after 
notice ;  and  ratlflcadon  for  any  length  of  time  Is  final. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Oent  Dig.  H 
«44-«S6;  Dec  Dig.  fi  171.*] 

8.  Attobnit  and  Client  ({  98*) — Agency— Evidbnci, 

Evidence  In  an  action  to  avoid  a  mortgage  given  by  plaintiff  to  de- 
fendant for  a  loan  with  which  to  take  up  other  mortgages  on  tbe  prop- 
erty held  to  Justify  defendant,  or  his  agent,  in  believing  that  plaintifC's 
attorney,  employed  in  tbe  matter,  was  authorized  to  receive  the  money 
for  plaintiff  to  pay  off  tbe  prior  mortgages  so  that  plaintiff  sbonld  bear 
tbe  loss  of  the  attom^'s  misappropriation  of  tbe  fttnda. 

[E±  Note. — For  other  cases,  see  Attorney  and  GUanti  Oent  Dig.  H 
190-195,  207;  Dec  Dig.  1  98.*] 

Action  by  Maria  A.  Fatta  against  George  B.  Edgertcm.  Judg- 
ment for  defoidant 
See,  also.  143  App.  Div.  658,  128  N.  Y.  Supp.  181. 

White  &  Babcock,  for  plaintiff. 

Sullivan,  Bagley  &  Wechter,  for  defendant 

MARCUS,  J.  In  31  Cyc.  1222,  the  summary  of  conclusions  de- 
rived from  adjudications  is  as  follows : 

"In  the  negotiation  of  loans  It  Is  often  difficult  to  determine  whether  an 
Intermediary  Is  the  agent  of  the  borrower  or  of  the  lender.  Each  case  must 
be  decided  npon  itm  own  partlcnlar  drcamstancee.  If  a  person  desiring  a 
loan  makes  lotoWn  that  desire  to  one  who  applies  to  a  money  lender  and 
consummates  tbe  loan,  tbe  Intermediary  Is  tbe  agent  of  the  borrow«r,  not 
Df  the  lender.  So  *  *  *  If  he  pays  tbe  agent's  commissions  for  negotiat- 
ing the  loan,  or  if  he  employs  tbe  intermediary  to  examine  the  title  to  tbe 
property  offered  as  security,  or  to  discharge  prior  incumbrances  thereon, 
tbese  facta,  taken  collectively  or  In  various  lesser  combinations,  Justify  an 
inference  that  tbe  intermediary  is  the  agent  of  the  borrower.  On  tbe  other 
band,  if  a  money  lender  employs  the  intermediary  to  negotiate  loans,  to  ex- 
amine tbe  title  to  property  offered  as  security,  to  see  that  tbe  prop«ty  la 
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discharged  from  prior  Incnmbraoces,  to  prepare  the  papers  and  see  to  the 
execQtlon  thereof,  to  pay  over  the  money  to  the  borrower,  or  to  peifotm 
other  services  In  regard  to  the  loan,  these  fticts,  taken  collectively  or  In  va- 
rious lessen  combinations,  Justify  an  inference  that  the  intermediary  Is  the 
agent  of  the  lendw.  If  the  lender  pays  the  intermediary's  commission,  It 
tends  to  establlab  an  agency  In  the  lender's  behalf ;  and  if  the  serrloe  is  per- 
formed at  tba  request  and  by  the  direction  of  the  loider,  presnmptiTely  the 
fluent  Is  his  agent,  even  though  the  borrower  Is  required  to  pay  for  the  serv- 
ice. However,  none  of  the  foregoing  facts  is  conclusive  on  the  question  of 
agency,  and  will  not  preclude  the  alleged  principal  from  showing  that  the 
intermediary  was  actually  acting  as  the  agent  of  the  otlwr  party,  or  as  ageat 
of  each,  bat  tot  different  parposfls." 

In  a  note  on  page  1225  it  is  stated: 

**Whether  a  loan  agent,  who  retains  part  of  the  money  loaned  untU  prior 
tocumbrances  are  discharged,  acts  in  so  doing  as  agent  of  the  lender,  or  of 
the  borrower.  Is  in  dispute.  Certainly  he  may  be  so  employed  by  the  twr- 
rower.  But  when  the  agent  Is  directed  to  retain  a  portion  of  the  loan  until 
the  prior  Incnmbrance  is  dlschai^;ed.  It  would  seem  that  he  does  so  for  the 
lender,  who  alone  la  interested  In  bsTlng  the  discharge  before  be  parts  witta 
his  mmey.  Oth^wise.  the  retention  of  the  money  seems  without  meaning, 
for,  If  the  agent  acts  for  the  borrower,  then  his  possession  Is  the  possession 
of  bis  principal,  and  the  latter  may  demand  that  the  money  be  paid  him 
without  dlscha^tng  prior  claims  against  the  property ;  and  such  Is  the  hold- 
ing of  many  cases  [citing].  But  there  are  other  cases  that  hold  that  the  dis- 
charging of  the  prior  Incumbrance  is  the  duty  of  the  owner  of  the  property, 
and  hence  In  atten^Ung  to  soch  discharge  the  agent  acts  for  him  [dting 
casesl." 

But,  as  the  court  remarked  in  Marden  v.  Dorthy,  12  App.  Div.  193, 
42  N.  Y.  Supp.  830: 

"The  rights  of  tbe  parties  are  to  be  determined  tlie  facts  and  circum- 
stances as  they  exist  here,  and  are  not  to  be  adjudged  by  decisions  In  other 
cases  presenting  facts  substantially  different.  Where  the  question  is  one  to 
lie  determined  upon  the  facts  of  the  esse,  no  one  case  can  be  an  authority 
for  another;  nor  is  It  a  very  profitable  inquiry  to  consider  whether  one  case 
reaonbles  another  In  Its  facta.  A  decision  may,  perhaps,  be  a  binding  an- 
tborlty  as  to  the  oonduaion  of  facts  arrived  at,  where  the  facts  sre  Identical, 
hot  not  otherwise.  In  any  other  case  the  tribunal  must  Investl^te  the  facts 
for  Its^f,  and  determine  whether  tbe  evidence  is  sufficient  to  create  a  legal 
or  monl  oertalnty,  either  the  one  way  or  the  other.** 

This  case  seems  to  me  to  make  it  advisable  to  state  and  keep  in 
mind  certain  l^al  principles. 

[1]  The  principal  is  tound,  not  only  by  the  acts  of  the  a^t  which 
are  within  tiie  scope  of  his  authority,  but  also  by  such  acts  as  justify 
a  party  dealing  with  the  agent  in  believing  that  the  principal  has  given 
him  authority  to  do  them.  Walsh  v.  Hartford  F.  Ins.  Co..  73  N.  Y. 
5,  10.  The  question  can  only  be  decided  after  a  consideration  of  the 
evidence  throwing  light  upon  the  relations  of  the  parties,  and  is  one 
of  fact  upon  all  the  circumstances  of  the  case.  Carlisle  v.  Norris, 
144  App.  Div.  692-693,  129  N.  Y.  Supp.  585. 

[2]  There  is  another  principle  that  may  be  invoked  in  determining 
this  case,  and  that  is:  The  principal  is  under  obligation,  when  in- 
formed of  a  payment  made  to  the  agent,  to  advise  the  payor  promptly, 
or  within  a  reasonable  time,  if  he  wishes  to  repudiate  the  agent's 
authority  to  receive  it;  and  if  he  does  not  so  dissent,  his  silence  may 
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afford  conclusive  evidence  of  his  approval.  Goldstein  v.  Tank,  149 
App.  Div.  341,  134  N.  Y.  Supp.  262;  Id.,  73  Misc.  Rep.  304-306,  132 
N.  Y.  Supp.  466,  where  authorities  upon  the  first  point  are  quoted. 
And  where  neglect  to  repudiate  the  unauthorized  act  of  the  agent  may 
amount  to  a  ratification,  .that  is  equivalent  to  an  original  authority 
to  receive  the  mcmey,  and  not  merdy  as  presumptive  evidence  that  it 
was  previously  done  by  authority.  Commercial  Bank  v.  Warren,  15 
N.  Y.  577;  Heermans  v,  Clatkson,  64  N.  Y.  171.  A  small  matter  is 
sufficient  to  establish  ratification,  and  the  acts  of  the  principal  are  to 
be  construed  liberally  in  favor  of  the  agent.  If  what  was  done  with- 
out authority  has  been  adopted  in  any  manner,  even  for  a  moment, 
the  principal  cannot  recede,  but  is  condusively  bound.  Green  v.  Clark, 
5  Denio,  503. 

These  principles  have  particular  application  to  the  case  of  an 
attorney  and  legal  adviser  specially  employed  in  the  transaction  of 
a  loan,  whose  duty  it  is  to  perfect  the  client's  title,  examine  docu- 
ments and  records,  prepare  le^l  papers  or  supervise  their  prepara- 
tion, and  see  to  the  consummation  of  the  proposed  loan.  At  the  out- 
set it  should  be  observed  that  this  is  not  a  case  of  conversion  of  money 
by  the  intermediary,  and  the  question  arises,  Who  must  bear  the  loss, 
the  lender  or  the  borrower?  Nor  is  it  a  question  as  to  the  responsibil- 
ity for  negligence  in  examining  the  title,  or  whether  the  agent's  knowl- 
edge of  defects  should  be  imputed  to  the  one  or  the  other.  Day  was 
not  the  sole  "intermediary,"  for  there  was  another  one,  viz.,  Fennelly, 
the  plaintiff's  legal  adviser. 

[3]  The  question  clearly  is  whether  the  defendant  should  be  held 
responsible  for  the  fraudulent  conduct  of  plaintiff's  own  lawyer  in 
misappropriating  the  money  paid  to  him  for  the  special  purpose  of 
discharging  the  mortgages  upon  her  property  and  thus  securing  to  her 
the  benefit  of  the  loan.  The  answer  to  this  question  depends  upcm 
whether  Day  was  justified  in  believing  that  Fennelly  was  authorized 
to  receive  and  apply  the  money  for  the  purpose  for  which  it  was  paid 
him,  and  thus  fulfill  the  indispensable  condition  upon  which  the  money 
was  to  be  advanced,  viz.,  that  the  liens  should  be  discharged  and  a 
first  mortgage  given  to  the  defendant.  The  authority  of  the  attorney 
may  be  implied  or  inferred  from  all  the  circumstances  of  the  case,  the 
particular  relations  of  the  parties,  and  the  nature  of  the  transaction. 

The  evidence  shows  that  the  plaintiff  'and  Fatta  reposed  confidence 
in  Fennelly,  and  that  they  had  no  evident  reason  to  mistrust  or  sus- 
pect him,  in  the  matter  of  handling  money  for  her.  She  had  there- 
tofore intrusted  him  with  $800  to  procure  the  recMiveyance.  In  that 
matter,  as  in  this,  he  deceived  her;  but  not  the  defendant  personally, 
as  he  did  not  repose  any  trust  in  him,  or  confer  any  authority  upoa 
him,  whatever.  Day  trusted  him,  and  believed  he  was  justified  in 
doing  so,  since  Fennelly  was  plaintiff's  lawyer,  authorized  to  straighten 
out  her  title,  and  to  do  exerything  necessary  to  consummate  the  loan, 
in  the  way  of  examining  records  and  documents,  drafting  p^rs,  and 
seeing  to  their  execution  and  delivery. 

In  determining  the  question  whether  Day  believed  and  had  a  right 
to  believe  that  Fennelly  would  be  acting  within,  and  not  exceeding 
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his  autiiority  in  receiving  the  money  for  the  purpose  of  applying  it  in 
fulfillment  of  the  agreement  for  the  loan,  it  is  immaterial  whether 
Day  was  but  a  mere  agent  of  defendant,  or  whether  he  was  the  prin- 
cipal himself.   We  will  suppose  he  stood  in  the  latter  position. 

We  are  unable  to  perceive  that  the  new  evidence  adduced  is  suffi- 
dent  to  justify  the  court  in  coming  to  a  conclusion  different  from  that 
reached  by  the  Appellate  Divisi(»i  upon  a  review  of  the  evidence  and 
findii^s.  143  App.  Div.  658,  128  N.  Y.  Supp.  181.  Upon  the  first 
trial  Day  testified  that  Fatta  "directed"  him  to  pay  the  money  over 
to  F.,  meaning,  no  doubt,  that  he  requested  or  suggested  this,  since 
Fatta  could  not  direct  him  Presumably  this  was  an  impression  made 
upon  his  mind  from  the  conversations  had  with  Fatta  and  from  all 
the  circumstances  and  the  condition  of  things  as  then  existing.  He 
now  testifies  that  Fatta  did  not  request  him  to  pay  the  money  to  the 
attorney  to  enable  him  to  close  up  the  transaction.  Still  the  question 
of  implied  authority  remains,  and  whether  the  appearances  of  things 
justified  Day  in  leaving  it  to  F.  to  "close  up  the  transaction,"  instead 
of  attending  to  the  matter  himself.  The  fact  that  Day's  duty  to  his 
principal  required  him  to  personally  discharge  the  lien  upon  receiving 
the  mortgage,  and  that  he  failed  to  perform  such  duty,  cannot  aid  the 
plaintiff  or  afford  her  any  assistance. 

Edgerton  now  testifies  that  Day  was  his  attorney  and  agent  in  the 
whole  transaction.  Certainly  he  did  not  hold  the  mcHiey  as  agent  of 
the  plaintiff,  she  had  no  right  to  it  Observe  that  when  the  mortgage 
was  executed  (December  12,  1908)  the  plaintiff  had  not  the  legal  title. 
The  mortgage  therefore  remained  inoperative  and  unaccepted,  even 
though  it  was  left  with  Day.  Something  must  be  done.  Who  shall 
do  it  ?  Fennelly,  of  course.  On  July  12,  1909,  he  obtained  the  rec<m- 
veyance  to  himself.  On  February  26th  he  conveyed  to  plaintiff  by 
deed  dated  January  12th.  On  March  1st  he  delivered  these  deeds  to 
Day,  who  thereupon  drew  his  check  for  $2,088.66.  On  March  4th  or 
6th,  he  drew  a  check  for  $400,  when  the  unrecorded  mortgage  of  $400 
had  been  satisfied. 

Fatta  says  that  the  mortgage  was  executed  in  Day's  office  and  left 
there.  Day  denies  this,  and  says  it  was  taken  away  and  delivered  by 
Fennelly  to  him,  executed,  with  the  other  papers,  March  1st.  The 
probabilities  appear  to  support  Day's  testimony,  since  it  is  a  natural 
and  reasonable  supposition  that  the  plaintiff  should  desire  to  execute 
the  noortgage  in  the  presence  and  under  the  supervision  of  her  lawyer, 
who  was  employed  to  take  care  of  her  interests  in  the  matter  of  the 
ban. 

However,  there  is  a  strong  probability  that  the  instrument,  though 
executed,  was  not  left  with  Day,  but  taken  to  Fennelly.  It  was  of 
no  use  to  Day;  it  was  worth  nothing.  Plaintiff  makes  strong  effort 
to  impress  upon  the  xrourt  the  conviction  that  plaintiff  and  Fatta  relied 
solely  and  exclusively  upon  Day  himself,  rather  than  upon  Fennelly, 
their  trusted  lawyer,  to  pay  and  discharge  the  mortgages  and  other 
liens,  and  thus  suggesting  the  inference  that  they  could  not  trust  a 
man  whom  they  were  continually  trusting;  in  other  words,  that  Fen- 
nelly, although  authorized  to  take  care  of  their  interests  and  to  close 
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Up  the  foan  transaction,  yet  neither  she  nor  Fatta  ever  intended  that 
he  should  have  the  handling  of  the  money — that  he  personally  should 
make  the  application  of  it. 

This  is  hardly  believable.  They  did  not,  supposedly,  expressly  or 
in  terms,  authorize  him  to  receive  and  apply  the  money;  still  was 
not  the  rec^>tion  of  the  money  fairly  within  the  scope  of  his  authority 
to  consummate  the  loan,  if  the  lender  should  be  willing  to  trust  him 
with  it?  Was  not  Day  reasonably  justified  in  believing  that,  by  virtue 
of  his  authority  to  close  up  the  transaction,  he  possessed  authority  to 
receive  the  money,  and  that  he  could  safely  pay  it  over  to  him  ? 

Day  says  that  he  immediately  gave  to  Fatta  the  statement  showing 
what  he  had  done  with  the  money,  from  which  it  appears  that  he 
had  paid  over  scxne  of  it  to  Fennelly.  Fatta  denies  ttus,  and  states 
that  he  had  no  knowledge  of  the  fact  until  some  time  in  November, 
1909,  after  receiving  the  Utley  notice  calling  for  interest  due  No- 
vember 1st.  He,  of  course,  was  satisfied  that  everything  was  regular 
and  that  the  mortgages  were  discharged,  although  there  was  no  evi- 
dence of  it  and  no  proper  inquiry  made.  He  relied  upon  Day  alone 
to  discharge  the  mortgages,  and  yet  he  permitted  him  to  retain  the 
Edgerton  mortgage  without  requiring  him  to  deliver  up  the  docu- 
mentary evidence  of  the  fact.  Evidently  he  placed  great  Uust  in  Day, 
but  no  confidence  in  FenneUy.  There  is  no  pretense  that  Day  in- 
tended to  cheat,  defraud,  or  mjure  anybody  in  the  transaction,  though 
the  effect  of  his  act  proved  injurious  to  the  interests  of  his  empl<^r, 
who,  instead  of  getting  a  first  mortgage,  received  a  junior  one. 

Day  testified  that  he  saw  Fatta  upon  several  occasions,  and  told  him 
that  Fennelly  had  not  discharged  tiie  mortgages.  "I  want  the  matter 
dosed  up,  and  want  them  paid."  But  this,  of  course,  is  denied,  ihougji 
it  bears  the  impress  of  truth,  since  it  is  reasonable  to  suppose  that 
Da^  was  paying  some  attention  to  the  interests  of  his  dient,  in  seeing 
to  It  that  the  liens  were  in  fact  discharged  of  record.  Day  left  it  to 
Fennelly  to  perform  this  duty  to  his  (Fennelly's)  own  client,  and  all 
the  circumstances  indicate  pretty  clearly  that  Fatta  acquiesced.  Even 
after  receiving  the  Utley  notice,  the  plaintiff  allowed  considerable  time 
to  elapse  before  she  mzde  any  distinct  repudiation  of  the  act  of  Fen- 
nelly in  receiving  the  money.  After  vain  endeavors  to  compel  or  in- 
duce Fennelly  to  pay  the  Utley  mortgage,  the  plaintiff  then  turns  about 
and  seeks  to  hold  defendant  responsible  for  the  fraudulent  conduct 
of  her  own  lawyer. 

In  December,  1909,  interest  was  paid  by  Fennelly  on  the  Edgerton 
mortgage;  but,  of  course,  they  knew  nothing  of  that  either.  In  Ahem 
V.  Goodspeed.  72  N.  Y.  115,  it  is  remarked: 

"But  sacb  ratification  does  not  take  place,  unlesa  the  principal  Ib  fatly  In- 
formed at  the  time  of  all  the  circumstances  of  tbe  transaction,  or  nnless  he 
means,  toithout  inquiry,  to  take  upon  himself  the  responsibility  of  what  the 
other  may  have  said  or  done,  and  to  adopt  all  of  his  acts.  It  Is  not  needed 
that  there  be  an  express  act  of  ratification,  in  order  to  bold  the  prInclpaL 
This  sobseqnent  assent  may  be  Inferred  from  tbe  clrenmataneea,  wblcb  tbe 
law  considers  tantamoimt  to  an  express  ratlflcation." 

In  view  of  all  the  circumstances  and  facts  presented  by  the  evi- 
dence, the  court  feels  constrained  to  come  to  the  a>ndusion  that  Day 
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was  jastified  in  believing  that  he  could  safely  pay  the  mcHiey  to  the 
plaintiffs  attorney  in  order  to  discharge  the  liens  in  place  of  which 
the  Edgerton  mortgage  was  intended  to  be  substituted. 


<T7  Misc.  Eep.  643.) 

WATSON  T.  BMFIRB  ENOIKBBRINQ  CORPORATION. 

(Supreme  Court,  Trial  Term,  Niagara  Coonty.   September  17,  1912.) 

1.  Licenses  ({  60*) — Pososasion  of  Pbofebtt  of  Statc— Riohtb  Acquibed. 

Where  one  erecting  a  sawmill  on  state  land  adjacent  to  the  Erie  Canal 
was  i>ermltted  to  maintain  and  operate  It  for  over  80  years,  unmolested 
br  the  state,  he  became  a  llcuisee,  and  his  rights  conld  be  terminated 
without  compensation  only  by  gtrlng  him  a  reasonable  notice  to  remove 
the  property. 

[Ed.  Note^For  other  cases,  see  Ucenses,  Gent  Dig,  |  12S;  Dea  Dig. 
|60.»] 

2.  SlATZB  (I  83*) — POflSEBBZOlT  OF  PBOECBTT  OV  BTAn-— BZOHTB  ACQtaSSD— 

"SraucTUBi." 

Barge  Canal  Act  (laws  1008,  e.  147)  t  4,  as  amendad,  providing  for  the 
appropriation  by  the  state  of  lands,  structurwi,  and  waters  for  canal  pnr- 
jwses,  relates  only  to  the  acqnisltlon  of  land,  with  sti-uctures  and  waters 
aronrtenant  thereto,  and  does  not  Include  a  sawmill  erected  and  main- 
tained by  an  individual  on  state  land  adjacent  to  the  Erie  Canal;  and 
a  contractor  to  perform  the  work  of  enlargement  required  by  the  barge 
canal  in  the  vidnlty  of  the  mill,  who  demolishes  the  mill  under  the  di- 
rection of  the  state  engineer,  is  not  liable  to  the  owner  thereof,  but  the 
owner  must  litigate  the  question  of  compensation  before  the  Board  of 
Claims,  under  Code  Civ.  Proc.  {  264. 

[Ed.  Note.— For  other  cases,  aee  States,  Cmt  Dig.  |  84;  Dec.  Dig. 
183.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  pp.  6700-6702; 
vol.  a  p.  7806.] 

Action  by  Israel  M.  Watson  against  the  Empire  Engineering  Cor- 
poration to  recover  damages.  Complaint  dismissed,  on  motion  for 
direction  of  verdict  by  both  parties. 

George  F.  Thompson,  for  plaintiff. 
George  D.  Juds<m,  for  defendant 

POUND,  J.  [1]  In  the  year  1873  plamtiif  erected  a  sawmill  on 
state  lands  adjacent  to  the  Erie  Canal  at  Watson's  Brid^,  and  there- 
aftw  operated  the  same  down  to  the  times  hereinafter  mentioned.  As 
others  have  done,  he  built  within  the  "blue  line."  His  mill  was  al- 
lowed to  remain,  unmolested  by  the  state,  for  so  many  years  that  it 
is  presumed  that  the  state  acquiesced  therein.  He  thus  is  to  be  re- 
garded as  a  licensee,  rather  than  as  a  trespasser.  As  such,  his  rights 
could  be  terminated  without  compensation  only  by  giving  him  a  rea- 
smable  notice  to  withdraw  and  remove  his  prc^r^  from  the  prem- 
ises. 25  Cyc,  650. 

On  August  6,  1908,  the  state  entered  into  a  contract  with  defendant 
to  perform  the  w^k  of  enlargement  required  by  the  Barge  Canal  in 
the  vicinity  of  plaintiff's  mill.  In  the  contract,  plaintiff  is  named  as 
owner  of  the  mill,  and  it  is  provided  that  defendant  shall  become  the 
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owner  thereof,  and  shall  remove  the  same  from  the  state  lands,  along 
with  SO  other  buildings  on  the  site  of  the  contract  and  mentioned 
therein.  Under  this  contract,  defendant,  acting  under  direction  of  the 
state  engineer,  demt^ished  ^e  mill  in  October,  1909. 

Plainti£F  brings  his  action  to  recover  damages  from  defendant,  on 
the  ground  that  the  state  never  lawfully  terminated  his  license,  nor 
appropriated  bis  building,  and  that  therefore  the  defendant  was  a  tres- 
passer when  it  destroyed  the  mill,  and  was  not  protected  by  its  con- 
tract with  the  state.  Prior  to  the  date  of  the  contract  with  defend- 
ant, no  notice  was  given  to  plaintiff  to  remove  his  mill,  nor  was  any 
statutory  appropriation  of  the  mill  ever  made. 

The  state  doubtless  had  the  right  at  any  time  to  terminate  plaintift's 
license  and  to  require  him  to  remove  his  building  from  the  canal 
lands.  After  due  notice  to  remove,  the  building  would  become  an 
encroachment,  which  the  state  might  remove;  but  it  could  not,  with- 
out compensation  and  without  warning,  deprive  the  plaintiff  of  val- 
uable property  which  it  had  allowed  to  be  erected  on  its  lands  and 
used  there  for  many  years.  Instead  of  giving  plaintiff  any  formal 
notice  to  move  his  mill  off  the  canal  lands,  the  state  agreed  to  turn 
it  over  to  defendant,  and  afterwards  directed  defendant  to  take  pos- 
session of  it  Defendant,  on  its  part,  agreed  to  pay  for  it,  and  to  re- 
move it  from  the  site  of  the  canal  contract. 

[2]  Was  there  a  valid  appropriati<Mi  by  the  state  of  plaintiff's  mill 
for  canal  purposes?  If  so,  the  defendant  is  protected  thereby  as  the 
agent  or  servant  of  the  state. 

"The  first  defense  Is  that  defendant  was  acting  under  tbe  anttaorlty  of  tli« 
state,  which  had  the  right  to  locate  Its  banks  where  It  would,  sobject  only 
to  Its  liability  for  compensation  for  damages  to  be  obtained  through  the 
Court  of  Claims.  It  seems  clear  that  tbe  state  has  tbe  right  to  dam  up  this 
stream  without  furnishing  another  outlet  therefor,  If  it  had  deemed  neces- 
sary In  the  prosecution  of  this  work,  and  that  damages  could  hare  bem  pro- 
cured  therefor  through  the  Court  of  Olaiins.  //  the  ttate  had  the  rtght  ao 
to  do,  ita  MTvant  ticting  <»  iU  bekol/,  or  one  who  by  oontroci  does  iU  workt 
it  guOtv  of  no  wronff  <»  «o  dofoir."  Menedy  t.  Elnser  Constnictioa  Go.  128 
App.  Dir.  799,  IIB  N.  Y.  Snpp.  1S8. 

If  the  state  has  not  appropriated  the  mill,  defendant  is  liable  for 
the  value  of  the  building.  The  rule  as  to  the  ^prc^riation  of  lands 
and  as  to  contractor's  liability  for  encroadunent  on  unappropriated 
lands  is  well  stated  in  Van  Alstine  v.  Belden,  41  App.  Div.  123,  58 
N.  Y.  Supp.  521,  affirmed  in  161  N.  Y.  661,  57  N.  E.  1127,  as  follows: 

"This  brief  epitome  of  two  or  three  of  the  several  enactments  relating  to 
the  accession  of  lands  for  canal  purposes  shows  the  trend  of  the  Legislature 
has  been  to  place  in  definite,  systematic  shape  the  method  to  be  pursued  In 
making  the  appropriation.  In  the  first  plac^  tbe  power  was  vested  in  tbe 
eamil  commiasionen.  without  any  lestrictlcni  as  to  the  form  In  which  Qi«y 
exradsed  that  power.  Tlieir  ipse  dixit  seemed  to  be  all  that  was  eraentlal. 
Later,  In  the  development  of  the  method  of  acqulrl^  these  lands,  the  Leg- 
islature required  the  making  of  a  survey,  and  the  filing  of  a  map  of  the 
lands  to  be  appropriated,  and  the  service  of  a  notice  containing  a  description 
of  them  upon  the  owner  or  occupant,  as  a  prerequisite  to  the  appropriation 
of  tbe  lands.  This  method  relieved  tbe  state  from  liability  arising  from  tbe 
acts  of  irresponsible  contractors  and  assumed  agents,  and  assured  the  owner 
tii«  state  was  to  award  oompenaation  for  tbe  lands  taken.  The  drift  of  this 
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le^datlon  Is  to  flx  Uablllt?  tipon  tiie  state  when  these  prellmliiarles  hare 
been  accomplished.  The  defendant  began  piling  dirt  upon  tUe  plalnttffs* 
property  In  December,  1886,  and  prosecnted  this  work  nntn  some  time  In  May 
fallowing.  No  snrrey  was  made,  no  map  filed,  and  no  notice  SOTved  npon 
plaintiffs  on  behalf  of  the  state  nntlt  after  the  completion  of  this  work,  and 
until  after  the  defendants  had  been  sued  In  this  action.  Clearly  the  OeTend- 
mtt  are  Uable.  The  platntifft  could  not  hold  the  state,  as  it  had  not  ob- 
sumed  to  act  in  the  way  the  etatute  eapUcttlv  provided." 

Bai^  Canal  Act,  §  4  (Laws  1903,  c.  147,  as  amended),  provides  for 
the  appropriation  by  the  state  of  "lands,  structures  and  waters"  for 
canal  purposes  ^^^"5  ^  survey,  map,  and  a  certificate,  and  giving 
notice  to  the  owner.  This  section  plainly  has  to  do  with  the  acquisi- 
tion of  land,  with  structures  and  waters  appurtenant  thereto,  not  of 
personal  property  or  structures  on  state  land.  The  section  title,  as 
well  as  fhe  entire  wording  of  tiie  section,  indicates  that  buildings 
erected  by  others  on  state  lands  with  the  consent  of  the  state  are  not 
within  its  scope.  Obviously  the  proper  way  to  deal  with  them  is  to 
give  the  owner  reasonable  notice  to  remove  them,  rather  than  to  file 
a  map,  survey,  and  certificate,  and  serve  notice,  as  in  the  case  of  pri- 
vate ^ds  taken.  Plaintiff's  mill,  as  between  him  and  the  state,  was 
personal  property,  not  land.  No  express  provision  is  made  by  law  for 
the  appropriation  of  personal  property  by  the  state  for  canal  purposes. 
Any  actual  appropriation  by  the  state  was  therefore  sufficient  to  pro- 
tect the  defendant  as  the  state's  agent,  and  to  char|;e  the  state  with 
liability,  provided  it  furnished  a  tribunal  with  jurisdiction  to  hear  the 
claim  and  make  a  proper  award. 

"/f  it  not  necessary  that  notice  should  he  f/iven  to  the  owners  ew>ept  as 
provided  ty  statute.  The  state  has  a  right  to  acquire  the  property  of  an 
individual  without  any  notice  whatever,  provided  he  has  an  opportunity  for  a 
fall  and  fair  hearing  on  the  question  of  comp^iBatlon.  The  atatntes  under 
-which  the  canal  lauds  were  originally  acquired  contained  no  provision  for 
serving  notice  upon  the  owner  in  any  manner.  1  B.  S.  220,  (  16 ;  Laws  of 
183S,  G.  274,  I  S.  The  eonstltotlonalily  of  these  and  similar  acts  has  been 
aaaertea  in  People  t.  Adirondack  B.  Go.,  160  N.  T.  226,  240,  241  [54  N.  B. 
680].  The  only  notice  which  the  owners  were  entitled  to  have  of  the  a^ux)- 
priation  itself  Is  snchr  as  Is  provided  by  statute."  Orlng  t.  American  Pipe 
ft  Construction  Co.,  74  Misc.  Bep.  670,  132  N.  T.  Supp.  545. 

Plaintiff  has  such  a  tribunal — ^the  Court  (now  the  Board)  of  Claims 
— in  which  to  litigate  the  question  of  compensation  with  the  state. 
Code  CW.  Proc.  §  264. 

I  am  of  the  opinion  that  the  state  m^ht  at  any  time  either  (a)  have 
terminated  plaintiffs  license  without  liability  for  appropriating  his 
mill  by  giving  him  reasonable  notice  to  remove  it  from  state  lands,  or 
(b)  have  appropriated  the  mill  without  giving  such  notice,  subject,  in 
the  latter  case,  to  the  duty  of  compensating  plaintiff  for  the  value  of 
his  building  as  it  stood.  In  either  event,  the  defendant,  acting  under 
state  authority,  incurred  no  liability  to  plaintiff  for  its  acts.  Meneely 
V.  Kinser,  Cc»ist.  Co.  supra. 

Defendant  urges  that  plaintiff  had  ample  notice  and  opportunity  to 
remove  his  mill,  and  that  he  failed  to  avail  himself  of  the  privilege. 
That  question  had  best  be  reserved  for  a  litigation  with  the  state.  It 
is  not  necessary  to  a  decision  here.   The  resident  engineer  in  duirge 
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of  the  work  testifies  that  he  told  plaintiff,  after  the  contract  was  exe- 
cuted, but  before  the  building  was  turned  over  to  defendant,  that 
plaintiff  "could  probably  remove  the  mill,"  and  the  assistant  engineer 
testifies  that  he  told  plaintiff  about  the  same  time  that  "if  you  wish 
to  remove  those  buildings,  or  anything  removable  from  this  property, 
you  arc  at  liberty  to  do  so." 

This  is  at  best  vague,  indefinite,  and  informal,  inconsistent  with  the 
act  of  iht  higher  state  authorities  in  agreemg  that  defendant  should 
have  the  building,  and  is  without  evidence  of  authority.  I  base  my 
decision  on  the  holding  that  the  state  appropriated  the  property  by 
making  the  contract  and  directing  defendant  to  proceed  thereunder, 
ratlier  than  on  the  holding  that  it  terminated  plaintiff's  rights  before 
taking  possessi<Hi  of  the  mill. 

Complaint  dismissed.  Judgment  accordingly. 

(77  mac,  Bep.  Bea)  ' 

HARRIS  T.  BROADWAT  8ATIN0S  INSTF. 

(Snpreme  Gonrt,  Special  Term,  New  York  Gounty.    September  11,  1012.) 

1.  InrANTB   (S  85*) — Ouakdian  Ad  Limi — ^Dxfosit  of  Fqitds  bt  Ouaboiak 

IN  Hia  Naice  as  Ouasdian — Liabiliit, 

A  guardian  ad  litem  of  infants,  who  gives  the  undertaking  required  by 
Code  Civ.  Proc.  §  744,  and  who  without  order  of  coart  deposits  as  sucb 
guardian  in  a  savings  bank  proceeds  of  actions  bronglit  by  blm  for  tbe 
infants.  Is  not  relieved  of  liability  to  the  infants. 

[Ed.  Note.— For  otber  cases,  see  Infants,  Cent  Dig.  ||  246,  247;  Dea 
Dig.  S  86*1 

2.  Deposits  ih  Oou^t  (|  4*)— "MoiOEr  Paid  into  Oouirr^— Bt  Goasdiav  Ad 

Litem. 

A  deposit  by  a  guardian  ad  litem  of  infants  of  proceeds  of  actions 
brought  for  the  infants  In  a  savings  bank,  not  a  desi^uted  depository  of 
funds  of  tbe  court  and  not  mads  under  any  order  of  the  court,  Is  not 
'^ney  paid  Into  court,"  witbln  Oode  Civ.  Proc.  S  744a,  and  the  court 
may  not  direct  its  transfer  to  tbe  city  ehambralain. 

[Ed.  Note.~For  other  cases,  see  D^tostts  In  Oonrt,  Omt  Dls,  ||  6;  6; 
Dec.  Diff.  M.» 

For  other  definitioiia,  aee  Words  and  Pbra8ea,'TOL  %  pik  199S-1999; 
Toi.  8,  p.  7684.] 

Application  by  Edwin  S.  Harris  as  Deputy  Comptroller  of  the  City 
of  New  York,  for  an  order  transferring  tiie  moneys  and  securities 
paid  into  court  fmn  the  Broadway  Savings  Instituti(Hi  of  the  County 
of  New  York  to  the  City  Chamberlain  of  the  City  of  New  York. 
Denied. 

Thomas  Carmody,  Atty,  Gen.,  for  petitioner. 
Richard  Kelly,  for  Broadway  Savings  Inst 

NEWBURGER,  J.  The  State  Comptroller  seeks  to  have  certain 
moneys  standing  in  the  name  of  guardians  ad  litem  now  on  deposit 
with  the  Broadway  Savings  Institution  paid  by  said  institution  to  the 
dty  diamberlain.  Section  744a,  tmder  which  this  application  is  made, 
[Hovides  as  follows: 

"The  Comptrollw  may  exunbie  tSta  hooka,  acoonnta  and  voncberB  ot  btbtj 
bank  and  tnut  company  In  the  state  In  any  wise  relating  to  moneys  and  se* 

*ror  otbir  mm  aw  samt  toplo  4 1  mdhbss  1b  D«c.  a  Am.  Dlga.  in?  to  data.  A  Rop'r  laSmm 


Digilized  by 


County  Ct)        FBOFLB  v.  BUTE  DISTBIBDnNO  oo. 


235 


«urltles  paid  into  court  under  an  order  of  any  court  of  record,  and  where  the 
same  has  not  been  paid  to  the  cbamberlaln  of  the  dty  of  New  York  or  to  any 
county  treasurer  of  the  state,  the  (.'omptroUer.  upon  an  application  duly 
made,  shall  be  entitled  to  an  order  directing  the  payment  and  transfer  of  all 
snch  money  and  seeuritles  firom  any  of  such  banks  and  trust  companies  to 
tlie  treaanrer  of  the  proper  county,  and  in  the  clt7  of  New  Tork  to  the  city 
chamberlain." 

[1,  2]  It  appears  that  the  Comptroller,  pursuant  to  the  power  given 
him,  caused  an  examination  to  be  made  of  the  Broadway  Savings  In- 
stitution, and  there  found  that  certain  moneys  had  been  deposited  by 
certain  guardians  ad  litem.  This  bank  is  not  a  designated  depository 
of  funds  of  the  court,  nor  was  there  any  order  made  by  the  court 
directing  guardians  to  deposit  such  funds  with  said  savings  bank. ,  The 
moneys  were  collected  by  the  respective  guardians  ad  litem  as  the 
proceeds  of  actions  brought  hy  them,  and  were  received  directly  from 
the  defendants  in  the  respective  actions.  The  questiwi  presented  is : 
Were  such  deposits  to  be  ccxisidered  as  moneys  paid  into  court  within 
xhe  meaning  of  section  744a? 

Special  guardians  are  appointed  by  the  court  for  a  particular  ob- 
ject, nftnely,  to  prosecute  or  defend  an  action,  and  when  moneys  are 
paid  over  to  them  upon  a  recovery  in  such  action,  such  special  guard- 
ians are  required  to  file  an  undertaking  in  double  the  amount  of  such 
recovery.  See  section  744  of  the  Code.  The  mere  fact  that  such  spe- 
cial guardian  ma^  deposit  moneys  belonging  to  the  infant  in  his  name 
as  special  guardian  does  not  bring  the  case  within  the  meaning  of 
moneys  to  be  paid  into  court  as  provided  by  section  744a.  The  infant 
is  protected  by  the  bond  given  by  the  special  guardian.  The  mere 
adding  of  the  words  "special  guardian"  by  the  depositor  does  not 
change  his  position  nor  relieve  him  of  liability  to  the  infant. 

I  am  of  the  opinion  that  section  744a  does  not  authorize  this  court 
to  direct  the  dqx>sits  with  the  Broadway  Savings  Institution  to  be 
transferred  to  die  dty  dramberlain;  therefore  this  application  is 
denied. 

Settle  order  on  notice. 


(76  Mi8&  677.) 


L  Cbiwral  Law  (i  627H*) — UiNDTEa— iKspscnoH. 

Where  the  affidavit  on  motion  for  Inspection  of  the  minutes  of  the 
grand  jury  simply  resolves  itself  Into  a  statement  of  defendant  that  he 
does  not  know  how  the  witnesses  before  the  grand  Jury  could  have  any 
knowledge  upon  the  subject,  and  that  therefore  there  was  no  evidence 
Justifying  the  finding  of  an  Indictment,  the  motion  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  1431. 
1434,  1435;  Dec.  Dig.  }  QSSlh^.*} 

2.  OannNAL  Law  (g  42*) — Exauinatioh  of  Witnesses— Pbiviucok  of  Wrr- 
irass. 

Where  defendant  was  indicted  for  grand  larcraiy  in  the  second  d^;re^ 
arialnB  out  of  the  same  transaction  which  resulted  in  a  previous  Indlct- 
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ment  against  two  others,  In  which  case  he  had  been  subpoenaed  as  a  wit* 
ness  before  Uie  grand  Jary,  and  It  does  not  appear  that  defendant's  tes- 
timony  before  the  first  grand  Jury  was  used  before  the  one  which  in- 
dicted him,  or  that  any  of  his  consUtutlonal  rl^ts  were  rtolated,  his 
motion  to  dlnniss  the  Indictment  on  the  ground  tliat  he  bad  gained  im- 
mnnlty  mnst  be  doiled. 

[Bd.  Note^For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  4fM8; 
Dec.  Die.  i  42.*] 

8.  False  Pbetenbm  (8  29*)— InDicntEwi^SnriciEifOT. 

Where  an  indictment  for  obtaining  money  by  the  ase  of  a  false  wilting 
set  forth  the  writing  In  full,  the  foot  that  It  did  not  charge  In  detail 
how  tile  fraud  was  committed  did  not  vitiate  It 

[Ed.  Note.— For  other  cases,  see  False  Pretenses,  Gent  Dig.  || 
Dec.  Dig.  S  29.*] 

4.  Fame  Pbetensks  (|  81*) — Indiotihcnt — SurnoiiNCT. 

An  allegation  in  an  Indictm^t  that  by  color  and  aid  of  a  false  writing 
property  was  feloniously  taken  is  the  equlvaleat  of  an  alleg&tlon  of  rait 
ance  upon  the  writing. 

[Ed.  Note.— For  other  cases,  see  False  Pretenses,  Gent  Dig.  U  88-41; 
Dec.  Dig.  fi  81.«] 

6.  FaI£B  PBFtXNSBS  (|  26*) — InDIOTHENT — SUFFICIBHCT.  V 

An  indictment  for  obtaining  property  by  the  use  of  a  false  certificate 
that  at  a  given  depository  one  of  the  defendants  had  in  bond  five  barrels 
of  whisky,  which  alleged  that  the  writing  was  In  all  respects  utterly 
folse  and  nntrue,  to  defendants'  knowledge,  and  specifically  charged  tm> 
pretenses  as  being  false,  is  suffldent  though  the  date  of  the  false  writ- 
Ing  is  a  year  earlier  than  its  use;  the  cha^  btfng  that  the  writing 
wu  flalse  when  used  in  obtainlDg  Qie  property. 

[Ed.  Nota— For  otha>  cases,  see  False  Pretenses,  Cent  Dig,  i  SI ;  De& 
Dig.  I  26.*] 

The  Elite  Distributing  Company  and  another  were  indicted  for  ob- 
taining property  by  false  pretenses.  Motion  to  inspect  minutes  of 
grand  jury,  and  motion  to  dismiss  the  indictment  on  the  grotmd  that 
defendant  Webber  had  gained  immunity,  denied.  Demurrer  to  indict- 
ment overruled. 

William  D.  Cunningham,  Dist  Atty.,  for  the  People. 
Brinnier  &  Canfield  (G.  D.  B.  Hasbrouck,  of  counsel),  for  defend- 
ants. 

CANTINE,  J.  The  questions  presented  will  be  considered  in  the 
order  above  stated. 

[1]  First.  The  defendants  herein  have  moved  upon  an  affidavit  of 
Samuel  W.  Webber  for  leave  to  inspect  the  minutes  of  the  grand  juryi 
The  affidavit  shows  the  finding  of  an  indictment  for  the  obtaining  of 
certain  property  by  means  of  false  pretenses,  viz. :  The  use  of  a  cer- 
tificate which  recited  that  at  a  given  distillery  in  Kentucky  the  Elite 
Distributing  Company  had,  in  bond,  five  barrels  of  whisky.  The 
names  of  ttie  witnesses  indorsed  upon  the  indictment  are  then  given, 
and  the  defendant  alleges  that  none  of  the  witnesses  named  could 
by  any  possibility  have  had  pers<»tal  knowledge  upon  the  subject 
whether  the  whi^  was  in  bond  as  stated  in  &e  affidavit,  or  not; 
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that  the  c»ily  persons  who  could  have  such  knowlec^  were  the  owners 
and  employes  of  the  distillery,  and  no  one  of  them  was  sworn. 
There  is  no  affidavit,  however,  presented  on  the  part  of  the  owners 

or  employes  of  the  distillery  upon  this  subject.  The  defendant  Web- 
ber could  by  no  possibility  know  what  knowledge  his  former  employes 
had  upon  that  subject.  They  might  well  have  had  personal  knowledge 
of  the  facts  that  he  knew  not  of,  or,  by  reason  of  their  position  as 
former  employes  of  the  defendant,  they  might  have  had  access  to  the 
records  of  the  defendants,  and  thereby  gained  knowledge  which  the 
defendant  denies  th^  have,  or  the  defendants  may  have  made  admis- 
sions or  statements  showing  the  falsity  of  the  facts  stated  in  tlie  cer- 
tificate. The  affidavit  plamly  resolves  itself  into  a  statement  upon 
the  part  of  the  defendant  that  he  does  not  know  how  the  witnesses 
sworn  before  the  grand  jury  could  have  any  knowledge  upon  the  sub- 
ject under  consideration,  and  that,  therefore,  there  was  no  evidence 
before  the  grand  jury  justifying  the  finding  of  an  indictment. 

Mr.  Justice  Kenefick,  in  the  case  of  People  v.  Steinhardt,  47  Misc. 
Rep.  252,  93  N.  Y.  Supp.  1026,  has  very  fully  examined  the  subject 
now  under  discussion.  With  his  views  I  fully  concur.  The  moving 
papers  are  not  sufficiisnt  to  justify  the  inspection  asked  for.  The  mo- 
tion is  therefore  denied. 

[2]  Second.  Involved  in  a  measure  in  the  above  motion  is  the  ap- 
plication upon  the  part  of  the  defendant  Samuel  W.  Webber  to  have 
the  indictment  dismissed  against  him,  upon  the  ground  that  he  was 
compelled  by  subpoena  to  testify  before  a  grand  jury  which  was  con- 
sidering the  general  subject-matter  in  part,  involved  in  this  indict- 
ment In  other  .words,  the  defendant  desires  by  a  plea  of  immunity 
to  have  this  indictment  dismissed  as  to  him.  The  facts  are  not  dis- 
puted in  the  moving  papers.  From  them  it  appears  that  in  the  month 
of  October,  1911,  the  grand  jury  of  this  county  were  examining  a 
charge  of  grand  larceny  in  the  second  degree  against  Frank  Kiss  and 
Samuel  Graubart,  who,  representing  themselves  as  the  agents  of  the 
Elite  Distributing  Company,  by  means  of  a  false  token  and  writing, 
viz.,  a  certificate  that  the  ^ite  Distributing  Company  had  in  bond,  in 
a  certain  United  States  warehouse  in  the  Fifth  district  of  Kentucky, 
five  barrels  of  whisky,  and  by  said  representations  and  tlie  use  of  the 
said  certificate,  obtained  from  E.  Edward  McClure,  of  the  city  of 
Kingston,  the  sum  of  $125.  During  the  examination  of  that  case 
Samuel  W.  Webber  was  subpoenaed  and  sworn  as  a  witness.  This 
grand  jury  found  an  indictment  for  grand  larceny  in  the  second  degree 
against  Kiss  and  Graubart.  Subsequently,  in  the  mcmth  of  December, 
1911,  another  grand  jury  examined  a  charge  against  the  Elite  Dis- 
tributing Company  and  Samuel  W.  Webber  of  grand  larceny  in  the 
second  a^ee,  arising  out  of  the  same  transaction  for  which  Kiss  and 
Graubart  had  been  indicted  by  the  October  grand  jury. 

There  is  no  statement  in  any  of  the  moving  papers  that  the  testi- 
mony of  Samuel  W.  Webber  taken  before  the  October  grand  jury 
was  in  any  way  used  before  the  December  grand  jury.  The  decision 
of  this  motion  is  therefore  governed  by  the  following  cases:  People 
V.  Haines  (Gen.  Scss.)  1  N.  Y.  Supp.  55;  People  v.  Singer,  18  Abb. 
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N.  C.  96;  People  v.  Cahill,  193  N.  Y.  232.  86  N.  E.  39,  20  L.  R.  A. 
(N.  S.)  1084.  Immunity  is  purely  a  creature  of  statute.  There  is 
nothing  in  the  movii^  papers  to  show  that  any  constitutional  right 
of  the  defendants  was  violated  by  the  December  grand  jury. 

The  tnotion  to  dismiss  the  indictment  is  denied. 

[3]  Third.  A  demurrer  has  also  been  interposed  upon  the  several 
grounds  named  in  the  Code  of  Criminal  Procedure."  This  indictment 
is  to  be  tested  by  the  rales  governing  pleadings  in  the  obtaining  of 
property  by  means  of  f aise  pretenses.  The  intent  to  defraud  and  the 
felonious  taking  are  very  fully  alleged.  The  false  writing,  by  the  use 
of  which  it  is  charged  the  felony  was  committed,  is  set  forth  in  full ; 
i)Ut  the  indictment  does  not  charge  in  detail  how  the  fraud  was  com- 
mitted by  the  use  of  this  writing.  These  facts  are  the  subject  of  proof 
and  not  pleading.  People  v.  Eaton,  122  App.  Div.  706,  107  N.  Y. 
Supp.  849. 

"Tbe  Bverment  of  tbe  pretenses  by  the  Indictment  are  only  to  give  tbe  de- 
fendant notice  of  what  may  be  proved  against  him ;  the  mode  of  obtain- 
ing need  not  be  iileaded;  and,  If  any  pretense  Is  capable  of  defraudiiUE, 
that  la  snflSdent"  Thomas  v.  People,  84  N.  Y.  8S1. 

[4]  The  indictment,  also,  does  not  charge  reliance  upon  the  writing. 
The  equivalent  is  charged  in  the  statement  that,  by  color  and  aid  of 
the  false  writing,  the  property  was  feloniously  taken.   Clark  v.  People, 


2  Lans.  329;  People  v.  Sattlekau,  120  App.  Div.  42,  104  N.  Y.  Supp. 


[6]  The  denials  of  truth  are  sufficient.  They  are  generally  charged 
as  beino;  in  all  respects  utterly  false  and  untrue,  to  the  defendants' 
knowledge,  and  two  pretenses  are  specifically  charged  as  being  false. 
It  is  true  that  the  date  of  the  false  writing  is  a  year  earlier  than  its 
use.  The  charge,  however,  is  that  the  writing  was  false  when  it  was 
used  in  obtaining  the  property.  The  date  of  the  writing  is  therefore 
of  little  importance  in  considering  the  demurrer.  The  indictment  must 
be  considered  as  a  whole,  and  from  it  the  defendants  are  fairly  ap- 
prised of  the  charge,  viz.,  that,  upon  the  23d  of  July,  1911,  with  in- 
tent to  defraud,  etc.,  by  means  of  a  false  writing  which  is  set  forth, 
the  defendants  feloniously  obtained  from  E.  Edward  McClure  the 
sum  of  $125,  and  that  the  principal  fact  stated  in  said  false  writing, 
viz.,  the  possession  of  five  barrels  of  whisky  at  the  time  the  money 
was  obtained,  was  to  the  defendant's  knowledge  false. 

Upon  this  general  subject  of  the  sufficiency  of  the  indictment  coun< 
sel  are  referred  to  People  v.  Helmer,  154  N.  Y.  600.  49  N.  E.  249, 
and  Code  Grim.  Pro.  §§  284,  285. 

Demurrer  overruled. 
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PEOPLE  y.  WEBBER. 


(DIstw  County  Court  May,  1912.) 


1.  CaaaHAX.  Z/aw  (|  42*) — Pbitiueoe  or  Wmress. 

Where  a  witness,  without  claiming  his  privilege  against  self-lncilmlna- 
Oon,  testifies  before  a  grand  Jury  in  a  proceeding  not  directly  against 
him,  perjury  may  be  predicated  on  such  testimony,  and  his  motion  to 
dismiss  the  indictment  on  the  ground  that  hia  constltatioiial  rights  were 
violated  will  be  denied. 

[Ed.  Note.— ror  other  eases,  sm  Grlmlnal  Iaw,  Cent  Dig.  H  45-48; 
Dec.  Dig.  I  42.*] 

8.  PXBJUBT  (I  2S*) — InDICTHENT — MaTZBIAUTT  or  FAZJ9B  TBBTIUOnT. 

Where  the  materiality  of  false  testimony  of  defendant,  charged  with 
perjury,  appears  both  from  direct  allegation  of  its  materiality  and  from 
the  facts  alleged,  a  demurrer  to  the  indictment  will  be  overruled. 

[Ed.  Note.— For  other  cases,  se*  Perjury,  Cent  Dig.  11*82-88;  I)e& 
Dig.  I  2B.*] 

Samuel  W.  Webber  was  indicted  for  perjury.  Motion  to  inspect 
minutes  of  grand  jury,  and  motion  to  dismiss  the  indictment  upon 
the  ground  3iat  defendant  had  gained  immunity,  denied.  Demurrer 
to  indictment  overruled. 

William  D.  Cunningham,  Dist.  Atty.,  for  the  People. 
G.  D.  B.  Hasbrouck  (Brinnier  &  Canfield,  of  counsel),  for  defend- 
ant 

CANTINE,  J.  For  the  reasons  stated  in  the  case  of  People  v. 
Elite  Distributing  Company  and  Samuel  W.  Webber,  137  N.  Y.  Supp. 
235,  the  motion  for  an  inspection  of  the  grand  jury  minutes  is  denied. 

[1]  Hie  defendant  claims,  in  the  motion  to  dismiss  the  indictment, 
that  his  constitutional  immunity  from  testifying  against  himself  was 
infringed,  when  he  was  called  before  the  grand  jury,  in  October,  to 
testify  in  the  case  of  People  v.  Kiss  and  Graubart,  and,  even  conced- 
ing his  statement  before  the  grand  jury  to  be  false,  and  material  to 
the  issue,  it  could  not  be  the  basis  of  a  charge  for  perjury.  These 
,  views  are  based  upon  the  opinion  of  Justice  McLaughlin,  concurred 
in  by  Justice  Ingraham,  in  People  v,  Gillette,  126  App.  Div.  665,  lU 
N.  Y.  Supp.  133.  The  majority  of  the  court  in  that  case  did  not  C(»i- 
cur  in  those  views.  In  an  earlier  decision,  People  ex  rel.  Hummel  v. 
Davy,  105  App.  Div.  598,  94  N.  Y.  Supp.  1037,  will  also  be  iound  a 
dissenting  opinion  of  Justice  Ingraham  expressing  the  same  ideas. 

We  must  eliminate,  in  considering  this  subject,  all  cases  in  which 
a  person  is  called  as  a  witness,  sworn  and  claiming  his  privilege,  and 
an  application  thereupon  to  punish  him  for  contempt.  The  law  in  that 
line  of  cases  is  well  settled.  Counselman  v.  Hitchcock,  142  U.  6.  547, 
12  Sup.  Ct.  195,  35  ly.  Ed.  1110;  People  ex  rel.  Lewisohn  v.  O'Brien, 
176  N.  Y.  253,  68  N,  E.  353.  A  second  situation  must  also  be  elim- 
inated, viz.:  A  witness  is  called,  a  claim  of  privilege  is  made  and 
overruled  by  the  magistrate  or  tribunal,  and  an  answer  compelled. 
In  that  situation  the  law  is  that  no  use  can  be  made  of  the  answer. 
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The  third  situation  is  presented  by  this  motion,  viz.:  Proceedings 
pending,  but  not  directly  against  the  witness,  who  is  subpcenaed,  the 
privilege  not  claimed,  and  the  crime  of  perjury  predicated  "upon  his 
answers.  Thus  eliminated  and  defined,  the  proposition  falls  within 
the  principles  laid  down  in  the  decisions  beginning  with  Hendrickson 
V.  People,  10  N.  Y.  13,  61  Am.  Dec.  721,  and  ending  with  People  v. 
Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193,  viz.,  that  the 
constituti(MiaI  right  must  be  claimed  by  the  witness  at  the  time  the 
question  is  asked.  It  is  purdy  personal,  and,  if  not  daimed  at  tha 
time,  it  is  waived,  and  the  answer  becomes  voluntary.  The  answer 
thus  given  may  thereafter  be  used  against  the  witness  when  subse- 
quently charged  with  the  commission  of  the  crime.  The  testimony 
so  given  before  a  tribunal  is  to  be  tested  by  the  same  standards  as 
the  testimony  of  any  witness. 

The  motion  to  dismiss  the  indictment,  is  denied. 

[2]  Third.  The  demurrer  raises  the  question  of  the  materiality  of 
the  testimony.  The  indictment  must  show  dther  that  the  testimony 
given  was  material  to  the  issue  upon  trial,  or  under  investigation,  or 
the  facts  must  be  alleged  in  the  indictment  showing  how  the  testimony 
was  material.  If  the  former  alternative  is  employed,  then  no  facts 
showing  the  materiality  need  be  alleged.  If  the  latter,  then  no  allega- 
tion of  materiality  becomes  necessary,  as  the  facts  alleged  slrow  the 
materiality.  People  v.  Tillman,  139  App.  Div.  572,  124  N.  Y.  Supp. 
44,  affirmed  201  N.  Y.  598,  95  N.  E.  1136;  People  v.  Peck,  146  App. 
Div.  266,  130  N.  Y.  Supp.  967. 

This  indictment  under  consideration  covers  both  alternatives.  The 
materiality  appears  from  the  allegation  of  materiality  and  from  the 
facts  alleged,  viz.,. that  Kiss  and  Graubart  represented  themselves  to 
be  in  the  employ  of  the  Elite  Distributing  Company,  and  that,  being 
so  employed,  the  certificate  was  properlyin  thdr  possession,  and  that 
they  were  authtnized  to  sell  the  same.  The  testimony  of  Webber  was 
to  the  effect  that  Kiss  and  Graubart  were  discharged,  and  were  not 
authorized  to  represent  themselves  as  the  agents  of  the  Elite  Distrib- 
uting Company,  and  had  no  right  to  the  possession  of  the  certificate. 
The  charge  against  Kiss  and  Graubart  under  consideration  included 
within  its  limits  the  obtaining  of  the  property  by  means  of  a  false 
token,  viz.,  the  certificate,  and  also  the  representations  made  in  con- 
nection therewith. 

Demurrer  overruled. 
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bohrinoeh  t  gampbicll. 


(Supreme  Gonrt,  Appellate  Division,  Second  Department  September  10, 1912.) 

1.  MimiCIPAI,  GOBPOBATIONB    (|  706*) — COUJSIONS — NEOUaSNCB — QUKSTIDN 

roB  Jttbt. 

Whether  a  child. abont  nine  years  old  was  struck  by  an  automobile, 
and  whether  the  automobile  was  negllgaitly  operated,  held,  under  tbe 
evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Mtmld^l  Oorporationi,  Cent  Dig.  | 
151S;  Dec:  Dig.  {  TOO.*] 

2.  MUNICIFAI.    GOBFOBATIOITS    (|  706*)— OOLUSXONB— GOIRBIHDTOBT  MlOXJ- 

OBHCE — QuZSnON  FOB  JUBT. 

Whether  a  child,  struck  by  an  automobile,  was  guilty  of  oontrlbntprr 
n^ligence,  held,  under  the  evldeuce,  for  the  jury. 

lEd.  Note.—Por  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1618 ;  Dec  Dig.  S  706.*] 

8.  EviDERd  (f  1^*) — 'SmaATm  ard  Posmrx  Btidknck— Qunmoir  vob 
JnBT. 

Where  persons  who  could  have  heard  the  horn  of  an  automobile,  had 
It  been  sounded,  testified  that  they  did  not  bear  It  a  finding  that  tbe 
bom  was  not  sounded  was  justified,  thougb  there  was  evidence  that  it 
was  sounded. 

[Ed.  Note.— For  other  cases,  see  EMdoice,  Gent  Dig.  H  435-437;  Dea 
Dig.  1 147.«] 
Tenks,  P.  J.,  and  Burr,  J.,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Leonhard  Bohringer,  administrator  of  L«onhard 
Bohringer,  Jr.,  deceased,  against  Samuel  O.  Campbell.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Afiirmed. 

Tliis  is  an  action  to  recover  for  the  death  of  plaintiffs  intestate, 
alleged  to  have  been  caused  by  the  negligence  of  defendant's  chauf- 
feur in  operating  an  automobile  owned  by  defendant  and  in  which 
he  was  riding. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  Lester  Glen- 
ney,  of  New  York  City,  on  the  brief),  for  appellant. 
James  Dempsey,  of  Peekskill,  for  respondent. 

RICH,  J.  At  the  time  of  the  accident  the  deceased  was  between 
9  and  10  years  of  age.  On  the  afternoon  of  May  27,  1910,  with 
one  or  more  playmates,  he  was  playing  ball  in  Washington  street, 
in  the  village  of  Peekskill,  about  20  or  25  feet  north  of  the  north 
crossing  of  Hudson  avenue,  which  avenue  crosses  Washington  street 
at  right  angles.  The  defendant's  automobile  approached  from  the 
north  af  a  speed  of  itom  15  to  18  miles  an  hour.  There  was  no 
other  travel  in  the  street,  and  the  children  were  seen  by  the  occupants 
of  the  automobile  before  the  Hudson  avenue  crossing  was  reached. 
The  deceased  started  on  a  fast  run  to  cross  the  street  in  a  diagonal 
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direction,  from  the  east  to  the  west  side.  As  the  automobile  ap- 
proached the  boy,  its  course  was  changed  diagonally  towards  the 
west,  so  that  it  and  the  boy  came  together  at  or  near  the  curb  on 
the  west  side  of  the  street.  The  defendant  contends-  that  there  is 
no  evidence  of  negligence  on  the  part  of  the  chauffeur,  that' the  de- 
ceased was  guilty  of  contributory  negligence,  and  that  tile  verdict  is 
excessive.   These  are  the  questions  argued. 

[1,2]  It  is  urged  that  there  is  no  evidence  that  the  automobile 
ran  over  the  deceased;  that  the  evidence  establishes  that  the  de- 
ceased fell,  and  received  the  injuries  causing  his  death  as  the  result 
of  the  fall  alone;  and  that  the  automobile  did  not  even  come  in 
contact  with  him.  This  contention  overlooks  the  evidence  of  the 
witness  Mead,  who  was  an  eyewitness  of  the  accident,  who  testifies 
that  he  saw  the  automobile  hit  the  boy  and  knock  him  down,  then 
raise  as  though  it  was  running  over  something,  settle  down,  and 
stop,  and  that  "the  car  followed  the  boy  clean  across  the  street  and 
caught  him,  caught  him  in  the  gutter" ;  the  admission  of  the  chauf- 
feur, who  testified  on  cross-examination,  "I  said  this  morning  that 
the  front  wheel  of  the  car  hit  the  boy,  passing  over  him,  «  *  * 
the  front  wheel  of  the  car  hit  the  boy;"  the  testimony  of  the  phy- 
sician that  there  was  a  fracture  of  the  skull  at  the  base  of  the  brain, 
which  was  the  fatal  injury,  and  a  compound  fracture  of  the  right 
arm,  which  was  "crushed  and  the  tissues  were  lacerated  and  torn 
and  dirty,  dirt  ground  into  them,"  which  the  doctor  testified  could 
not  have  resulted  from  a  fall ;  and  this  conclusion  is  made  apparent 
by  the  undisputed  fact  that  the  boy  fell  forward  on  his  face,  while 
the  fracture  causing  death  was  on  the  back  of  the  head,  at  the  base 
of  the  brain.  It  is  also  shown  that  the  body  of  the  boy  was  taken 
by  the  chauflFeur  from  under  the  car,  between  the  front  and  rear  left- 
hand  side  wheels.  This  evidence  was  sufficient  to  take  the  case  to 
the  jury  on  the  question  of  defendant's  negligence  and  the  freedom 
from  negligence  of  the  deceased.  These  questions  were  for  the  jury 
to  determine.  The  learned  trial  justice  submitted  them  under  a 
charge  free  from  error,  and  the  verdict  rests  upon  sufficient  evidence 
to  sustain  it. 

Our  attention  is  called  to  Seaman  v.  Mott,  127  App.  Div.  18,  110 
N.  Y.  Supp.  1040,  and  West  v.  Metropolitan  Street  R.  Co.,  105  App. 
Div.  373,  94  N.  Y.  Supp.  250,  as  being  similar  cases,  controlling 
the  disposition  of  this  appeal.  I  do  not  so  regard  them.  In  both 
of  those  cases  the  decision  was  based  upon  the  fact  that  no  act  or 
omission  of  the  chauffeur  permitted  a  finding  of  his  negligence.  In 
the  case  at  bar  there  is  the  evidence  of  the  change  of  the  direction 
of  the  automobile,  from  which  the  jury  might  have  found  that  the 
accident  would  not  have  occurred,  had  not  the  chauffeur  changed 
his  course,  and,  in  addition,  the  testimony  of  the  eyewitness  Mead, 
which  is  sufficient  of  itself  to  permit  the  finding  that  the  chauffeur 
was  negligent,  together  with  tfie  statement  of  the  driver,  made  im- 
mediately after  the  accident  to  an  officer  of  the  Peekskill  force,  that 
"he  thought  he  could  get  by  that  boy  by  going  around  him  to  the 
left/'  and  "did  not  shut  off  the  power"  until  he  got  in  the  gutter,  and 
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the  admission  to  Sergeant  Burke,  at  the  same  time,  that  "at  the 
time  of  the  accident  he  was  going  at  the  rate  of  15  or  18  miles  an 
hour."  Clearly  this  evidence  shows  acts  and  omissions  permitting 
a  findin|f  of  negligence  in  the  operation  of  the  car,  and  removes 
the  case  from  the  operation  of  the  rule  declared  in  those  cited. 

[3]  Although  there  is  some  evidence  that  the  horn  of  the  auto- 
mobile was  sounded  as  the  car  approached  tlie  children,  the  jury 
could  find  to  the  contrary  on  the  evidence  of  Mead  and  of  other  wit- 
nesses, who  were  so  close  to  the  place  of  the  accident  that  they  could 
have  heard  the  horn,  had  it  been  sounded,  and  testify  that  they  did 
not  (Hintze  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  149  App.  Div. 
217,  133  N.  Y.  Supp.  687),  and  that  the  car  was.  being  driven  fast, 
which  was  held  in  Gross  v.  Foster,  134  App.  Div.  243,  118  N.  Y. 
Supp.  889,  was  sufficient  to  warrant  a  finding  of  defendant's  negli- 
gence. 

I  do  not  regard  the  verdict  as  excessive,  and  the  judgment  and 
order  must  be  affirmed,  with  costs. 

THOMAS  and  WOODWARD,  JJ.,  concur.  JENKS,  P.  J.,  and 
BURR,  J.,  dissent. 


C76  Use.  Rep.  641.) 


<Siiprenie  Oonrt,  Special  Term,  Saratoga  County.    May,  1012.) 

1.  Tsuns  (S  11*)— Validitt— Expsiss  Trusts. 

A  trust  deed  by  Insured  Id  life  poHciea.  Bpeclfying  how  plaintiff,  as 
trustee,  sbould  apply  the  proceeds  of  the  Insurance,  and  provldiitR  that 
the  trust  may  be  revoked,  modified,  or  changed  by  the  insured,  and  that 
in  lilB  discretion  he  may  cause  the  beneficiary  In  any  or  all  of  the  policies 
to  be  changed  during  his  life,  and  reciting  that  he  has  caused  the  policies 
to  be  made  payable  to  plaintiff,  as  trustee,  with  authority,  on  death  of 
Insured,  to  collect  and  receipt  for  the  proceeds.  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Tnuts,  Cent.  Dig.  S  9 ;  Dec  Dig.  1 11.*] 

8.  iNSVBANCi  Q  199*) — ^AastomiENT — Natubb  or  CoNTEACr. 

Straight  life  poUcles  are  uonnegotlable  ehoaes  in  action,  and  are  as- 
riignable. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  |  468;  Dee. 
Dig.  1 199.*] 

8.  TRuerrs  (f  69*) — CoBOTBUcnoN — Estate  of  Tbustis:  Attn  Beneficiabt. 

Where,  after  the  execution  of  a  trust  deed  by  an  Insured,  specifying 
bow  plaintiff,  as  trustee,  should  apply  the  proceeds  of  the  Insurance,  but 
reserving  the  right  to  revoke  or  modify  the  trust,  or  change  the  benefi- 
ciaries, the  Insured  executed  a  written  Instrument  transferring  all  the 
policies  to  plaintiff.  Individually,  Instead  of  as  trustee,  the  trusteet  until 
the  execution  of  the  latter  instrument,  had  a  present  title,  and  the  ben- 
^ciary  tp  each  policy  a  vested  hitereet  therein,  subject  to  be  divested  by 
the  exercise  of  the  Insured's  power  of  revocation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  H  78-81;  Dec  Dig. 
f  69.1 

4.  Trusts  (|  134*) — Gonstbtjctior — Estate  of  Trustee  ano  Behefigzabt. 
Where,  after  the  execution  of  a  trust  deed  by  insured,  specifying  how 
plaintiff,  as  trustee,  should  apply  the  proceeds  of  the  insurance,  hat  re- 
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serring  the  right  to  revoke  or  modify  the  tmrt,  or  diange  the  benefici- 
aries, the  Insured  executed  a  written  Instnunent,  reciting  that  he  had 
caused  all  the  policies  to  be  transferred  to  plaintiff  Individually,  instead 
of  as  trustee,  [i^lntlff  having  agreed  that  the  proceeds  should  be  charged 
with  the  same  trust,  and  ratifying  such  transfers,  and  surrendering  bis 
right  to  revoke  or  modify  the  trust  agreement,  a  vested  interest  and 
present  title  during  the  life  of  the  Insured  passed  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trusts,  C5enL  Dig.  S  177;  Dec  Dig. 
i  134.«] 

6.  TRT78T8  (!  58*) — Express  Tanars — Pboceeds  or  InsimAKac. 

The  fact  that,  after  the  surrender  of  the  right  of  revocation  by  Insured 
of  a  trust  In  the  proceeds  of  the  policies,  there  remained  In  each  of  the 
policies  a  recital  oC  the  power  to  change  the  ben^lclary,  did  not  Invali- 
date the  trust. 

[Ed.  Not&— For  other  cases,  see  Tnists,  Gent  Dig.  |  77l  Dec  Dig. 

6.  Tbustb  (j  46*) — VAunnr— Statut*  or  Wills. 

Insured  in  life  policies  did  not  intend,  in  making  a  trust  deed  and 
transfers  of  insurance  policies  to  the  trustee,  'to  avoid  the  statute  of 
wills,  but  simply  attempted  to  direct  what  use  should  be  made  of  the 
proceeds  of  the  policies  after  his-  death. 

[Ed.  Note. — For  other  cases,  see  Tmsts,  Cent  Dig.  |  69;  Dec.  Dig.  | 
46.*] 

Action  by  Russell  M.  Johnston  and  others  against  Anna  May  Scott 
and  others  for  the  ccmstruction  of  the  provisions  of  a  trust.  Order 
entered. 

James  P.  Tracey,  for  plaintiffs. 

Edgar  T.  Brackett,  for  Anna  M.  B.  Scott,  individually  and  as  exec- 
utrix of  the  last  will  and  testament  of  James  L.  Scott,  deceased. 

H.  P.  Pendrick,  guardian  ad  litem,  for  Gordon  B.  Scott. 

Frank  H.  Brown,  for  Brenton  H.  Scott,  Mary  G.  Clark,  Gordon  S. 
McCreedy,  Charles  O.  McCreedy,  Robert  C.  McCreedy  and  Lucy  Lee 
McCreedy,  beneficiaries;  also  for  Frances  L.  McLean,  the  Ballston 
Refrigerating  Storage  Co.,  Edward  C.  Griffith,  and  Irving  W.  Wis- 
wall,  and  Harriette  N.  McCreedy,  guardian  ad  litem. 

Rockwood  &  McKelvey,  for  Matilda  L  Hatton,  a  beneficiary. 

Hiram  C.  Todd,  for  Mrs.  Frank  Leslie  and  the  Congress  Spring 
Co. 

VAN  KIRK,  J.  This  action  is  brought  to  have  determined :  (1) 
The  validity  of  an  alleged  trust ;  (2)  if  valid,  the  construction  of  cer- 
tain provisions  thereof;  and  (3)  that  the  trustee  be  allowed  to  ac- 
count and  resign  and  have  his  successor  a^^inted. 

In  December,  .1910.  James  L.  Scott  had  procured  upon  his  life  in 
several  companies  nine  life  insurance  policies,  aggregating  $95,000. 
In  some  of  these  policies  Russell  M.  Johnston,  as  trustee,  was  named 
as  beneficiary;  in  others,  the  wife,  Anna  M.  B.  Scott;  and  in  others, 
a  son,  Gordon  B.  Scott.  In  each  policy  the  right  was  reserved  and 
given  to  James  L.  Scott  to  change  at  any  time  the  name  of  the  ben- 
diciary.  From  time  to  time  the  names  of  the  beneficiaries  in  these 
policies  have  been  changed  by  Mr.  Scott,  until  in  December,  19n» 
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Russell  M.  Johnston,  as  an  individual,  was  named  as  beneficiary  in 
each  of  the  policies,  and  the  further  right  of  Mr.  Scott  to  change  the 
beneficiaiy  was  renounced.  Each  policy  is  transferred  by  separate 
assignment  executed  in  duplicate,  one  delivered  to  the  assignee  and 
one  to  the  issuing  company ;  also  on  the  back  of  each  policy  the  name 
of  the  new  beneficiary  is  indorsed.  On  December  31,  1910,  Mr.  Scott 
executed  two  declarations  of  trust,  which  I  shall  call  trust  deeds,  one 
affecting  said  policies  of  insurance  to  the  amount  of  $62,500,  and  the 
other  to  the  amount  of  $32,500.  In  each  of  these  deeds  Russell  M. 
Johnston  was  named  as  the  trustee,  and  each  deed  specified  how  the 
amounts  to  be  (X>llected  from  the  insurance  policies,  alter  the  death  of 
Mr.  Scott,  should  be  applied,  held,  and  used  by  Mr.  Johnston.  Each 
deed  contained  this  clause : 

"It  is  expressly  understood  and  agreed  by  and  between  the  parties  hereto 
that  this  Bgreemoit  may  be  revoked,  modified,  or  changed  by  the  party  of 
the  first  part  at  any  time  daring  his  life,  and  that  he  may,  In  bis  discretion, 
cause  the  beneficiary  or  beneficiaries  In  any  or  all  of  sold  policies  to  be 
changed  at  any  time  dnrlng  his  lifetime,  as  he  may  wish." 

Also  each  deed  states  that  Mr.  Scott  has  caused  the  policies  named 
to  be  made  payable  to  Russell  M.  Johnston  as  trustee,  and  that  Rus- 
sell M.  Johnston,  tipon  the  death  of  Mr.  Scott,  is  authorized  to  re- 
ceive, o>llect,  and  receipt  for  such  sums  as  may  be  due  or  become  due 
upon  any  and  all  of  said  policies  issued  as  aforesaid  upon  the  life  of 
the  party  of  the  first  part.  From  time  to  time  thereafter  Mr.  Scott 
exercised  the  right  of  revocation  and  modification  of  the  said  deeds, 
the  last  cfi  which,  applying  to  both  of  the  said  deeds  of  December  31, 
1910,  being  tmder  date  of  December  29,  1911.  In  this  paper  he  re- 
cites; 

"I  haviBg  caused  all  of  aald  poltdes  aggregating  932,S00,  and  all  of  the  pol- 
Idea  aggc^tlng  f^,600,  to  be  transferred  to  said  Russell  M.  Johnston,  in- 
dlTldoally,  instead  of  as  trustee,  and  having  assigned  to  him  by  absolute  as- 
signments all  my  right,  title,  and  Interest  In  said  policies  and  each  and  every 
of  them,  he  having,  for  value  received,  agreed  that  the  proceeds  thereof  shall 
be  charged  with  the  same  trust  and  used  as  provided  In  said  agreements  and 
the  modifications  thereof  heretofore  and  hereby  made:  Now,  therefore.  Z, 
James  h.  Scott,  do  ratify  said  transfers  and  assignmenta,  and  each  and  every 
thereof,  and  hereby,  for  value  received  of  said  Johnston,  as  such  trustee,  do 
surrender  and  annul  my  right  to  hereafter  revoke,  modify,  or  change  the  said 
trust  agreements  and  the  modifications  heretofore  and  hereby  made,  or  any 
or  either  of  them,  and  do  consent  and  agree  with  said  Bossell  M.  Johnston 
that  the  transfers  to  him  for  the  pnrposes  aforesaid  be  and  th^  are  hereto 
made  absolute,  Irrevocable,  and  unchangeable  forever." 

The  deeds  and  assignments  were  delivered.  The  trustee  accepted 
the  trust  and  has  acted.  The  insut^nce  comf^inies  have  recog- 
nized his  title  and  have  paid  over  the  moneys  due  upon  the  several 
policies.  Mr.  Scott  died  on  the  9tb  day  of  January,  1912,  leaving  a 
last  will  and  testament,  dated  December  8,  1911,  which  has  been  duly 
admitted  to  probate,  names  his  widow  as  the  sole  executrix,  and  gives 
his  property,  substantially  share  and  share  alike,  to  his  widow  and  his 
son  Gordon.  Mr.  Scott  left  him  surviving  his  widow  and  two  sons, 
Gordon  B.  Scott  and  Brenton  H.  Scott  His  estate  was  solvent,  and 
no  rights  of  creditors  are  involved. 
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[1]  The  plaintiffs  and  the  defendants,  so  far  as  they  have  ap- 
peared, otfier  than  the  widow  and  gtiardian  ad  litem  for  Gordon 
B.  Scott,  maintain  that  the  trust  is  valid.  The  widow  and  said 
guardian  have  answered,  and  take  the  position  that  the  entire  trust 
scheme,  in  all  its  several  members,  is  void  as  an  attempt  to  dispose 
of  the  estate  of  the  deceased  by  deed,  instead  of  by  will,  as  in 
contravention  of  the  statute  of  wills,  claiming  that  the  proceeds  of 
said  policies  should  go  into  his  estate.  This  presents  the  first  ques- 
tion to  be  decided. 

A  will  has  no  effect  whatever  until  the  death  of  the  testator,  and 
conveys  no  interest  prior  thereto.  An  instrument  which  has  effect 
during  the  life  of  the  maker  and  passes  some  right  or  interest  be- 
fore death,  even  though  enjoyment  is  postponed  until  after  death, 
is  not  testamentary  in  character,  but  is  a  grant  or  a  contract.  A 
contract,  even  though  to  be  carried  into  execution  after  death  only, 
is  valid.  An  agreement  by  one  party  to  make  a  will  in  favor  of 
another,  when  the  promised  bequest  cannot  take  effect  until  after 
death,  is  valid.  Matter  of  Diez,  50  N.  Y.  88 ;  Oilman  v.  McArdle, 
99  N.  y.  451,  2  N.  E.  464,  52  Am.  Rep.  41.  Under  the  established 
kules,  if,  by  a  transaction,  whether  it  be  evidenced  in  one  instru- 
ment, or  in  an  instrument  in  writing  accompanied  by  a  separate 
transfer  of  property  therein  mentioned,  a  trust  takes  effect  immedi- 
ately upon  delivery  and  in  the  life  of  the  settlor  of  the  trust,  and 
by  it  present  rights  accrue,  it  is  valid,  even  though  the  enjoyment 
be  postponed  until  after  death;  while,  if  the  instrument  does  not 
take  effect  until  after  death,  it  is  testamentary  in  character,  and 
must  be  executed  with  all  the  formalities  required  by  statute  in 
the  execution  of  wills.  Hirsh  v.  Auer,  146  N.  Y.  13,  40  N.  E.  397; 
Robb  V.  Washington  &  J.  CoUege,  185  N.  Y.  485,  78  N.  E.  359; 
Grafing  v.  Heilmann,  1  App.  Div.  260,  37  N.  Y.  Supp.  253.  • 

The  fact  that  a  deed  of  trust  contains  full  power  of  revocation 
does  not  render  the  instrument  testamentary  or  the  trust  invalid. 
Van  Cott  v.  Prentice,  104  N.  Y.  45,  10  N.  E.  257;  Schreyer  v. 
Schreyer,  101  App.  Div.  460,  91  N.  Y.  Supp.  1065,  affirmed  182 
N.  Y.  555,  75  N'.  E.  1134;  Robb  v.  Washington  &  J.  College,  su- 
pra. A  valid  trust  may  exist,  continue,  and  be  terminated  at  the 
will  and  pleasure  of  the  settlor.  Van  Cott  v.  Prentice,  supra,  104 
N.  Y.  55,  10  N.  E.  257.  A  trust  of  personalty  is  not  within  the 
statute  of  uses  and  trusts,  and  may  be  created  for  any  purpose  not 
forbidden  by  law.  Hirsh  v.  Auer,  146  N.  Y.  19,  40  N.  E.  397; 
Oilman  v.  McArdle,  99  N.  Y.  451,  2  N.  E.  464,  52  Am.  Rep.  41. 
The  fact  that  the  trust  was'  voluntary  and  without  consideration  is 
no  objection  to  it,  if  in  fact  it  was  fully  and  completely  constituted. 
Id.  All  the  transactions,  the  insurance  papers,  the  assignments 
thereof,  and  the  trust  deeds  are  to  be  considered  together;  each 
being  a  part  of  the  complete  transaction.  Van  Cott  v.  Prentice, 
supra,  104  N.  Y.  55,  10  N.  E.  257. 

In  my  judgment  the  trust  is  valid.  The  moneys  involved  in  the 
trust  were  to  be  derived  solely  from  the  insurance  policies  payable 
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Upon  the  death  of  Mr.  Scott.  The  proceeds  of  the  policies  could 
not  be  enjoyed  1^  any  one  until  the  deatii  of  Mr.  Scott. 

[2]  Life  insurance  policies  are  not  testamentary  papers;  where 
"straight  life  policies,"  they  are  payable  at  death,  and  are  valid  con- 
tracts; they  are  nonnegotiable  choses  in  action,  and  are  assignable. 
25  Cyc.  764;  Cuyler  v.  Wallace,  183  N.  Y.  292,  76  N.  E.  1,  5  Ann. 
Cas.  407;  New  York  Mut.  Life  Ins.  Co.  v.  Armstrong,  117  U.  S. 
591,  6  Sup.  Ct.  877,  29  L.  Ed.  997. 

[3]  Until  the,  execution  of  the  deeds  of  December  29,  1911,  the 
trustee  had  a  present  title,  and  the  beneficiary  had  a  vested  interest, 
subject  to  be  divested  by  exercise  of  the  power  of  revocation. 
New  York  Life  Ins.  &  T.  Co.  v.  Gary,  191  N.  Y.  39,  85  N.  E.  598. 
With  the  exercise  of  this  power  the  beneficiaries  arc  not  concerned. 
Schreyer  v.  Schreyer,  supra,  101  App.  Div.  461,  91  N.  Y.  Supp. 
1065. 

[4]  Upon  the  execution  and  delivery  of  the  assignments  of  De- 
cember, 1911,  the  indorsonents  of  the  name  of  the  beneficiary  on 
the  backs  of  the  policies,  and  the  execution  and  delivery  of  the 
deed  of  December  29,  1911,  in  which  the  power  of  revocation  was 
surrendered  and  renounced,  a  vested  interest  and  present  title  dur- 
ing the  life  of  the  settlor  went  to  Russell  M.  Johnston.  New  York 
Life  Ins.  &  T.  Co.  v.  Gary,  supra,  191  N.  Y.  38,  39.  85  N.  E.  598. 

[6]  The  fact  that,  after  the  surrender  of  the  right  of  revocation 
had  been  included  in  the  deed,  there  remained  in  the  policy  a  recital 
of  the  power  to  change  the  beneficiaries,  did  not  invalidate  the 
trust.  Robb  v.  Washington  &  J.  College,  supra;  Schreyer  v. 
Schreyer,  supra.  We  are  not  called  upon  to  consider  what  the  result 
would  have  been,  had  Mr.  Scott,  in  disregard  of  this  deed,  attempted 
to  change  the  name  of  the  beneficiaries  in  the  policies.  He  made  no 
such  attempt,  and  no  third  party  is  here  as  beneficiary  or  creditor. 
The  property  is  personal ;  the  declaration  of  the  trust  by  the  settlor 
impressed  it  with  a  trust  character,  and  converted  his  legal  title  to 
that  of  trustee  for  the  person  for  whose  benefit  the  trust  was  created. 
That  the  trust  created  was  not  to  take  effect  in  possession  and  en- 
joyment until  the  death  of  the  settlor  was  because  of  the  nature  and 
source  of  the  property  and  the  terms  of  the  deed,  not  because  the  deed 
or  transaction  was  testamentary  in  character.  Robb  v.  Washington 
&  J.  College,  supra,  185  N.  Y.  492,  493,  78  N.  E.  359. 

We  have  present  each  of  the  four  essential  elements  of  a  valid 
trust  of  personal  property: 

"(1)  A  designated  beneficiary;  <2)  a  designated  tmsteet  ^rtio  must  not  be 
the  beneficiary ;  (8)  a  tanA  or  other  ivoperty  snffldently  designated  or  identi- 
fied to  enable  the  title  thereto  to  pass  to  the  tmstee;  and  (4)  the  actoal  de- 
livery of  the  fund  or  other  property,  or  of  a  l^al  assignment  thereof  to  the 
trustee,  with  the  Intention  of  passing  legal  title  thereto  to  him  as  tmstee" 
Brown  V.  Spohr,  180  N.  Y.  201,  209,  73  N.  B.  14,  16. 

It  is  urged  by  Mrs.  Scott  that  the  policies  are  like  certificates  in 
fraternal  benefit  societies,  because  the  beneficiary  can  at  any  time 
be  dumged,  and  therefore  the  policies  are  not  choses  in  action.  There 
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are  essential  differences  between  the  two.  In  the  case  of  fraternal 
societies  the  contract  is  not  alone  in  the  certificate,  but  is  contained 
in  the  statute,  the  charter,  the  by-laws,  the  application,  and  the  certifi- 
cate of  membership  blather.  The  monber  is  subject  to  all  die  rules 
of  the  order.  Shipman  v.  Protected  Home  Circle,  174  N.  Y.  409,  67 
N.  E.  83,  63  L.  R.  A.  347.  It  has  been  held  that  the  right  acquircsd 
by  the  member  in  such  society  does  not  amount  to  a  chose  in  action. 
He  has  no  right  which  is  assignable.  Sabin  v.  Phinney,  134  N.  Y. 
428,  31  N.  E.  1087,  30  Am.  St.  Rep.  681.  But  in  this  case  the  Scott 
policies  contain  the  entire  contract ;  under  each  of  them  the  assured 
has  an  assignable  interest,  a  property  right;  the  policies  have  a  stip- 
ulated value ;  the  company  is  bound  to  pay  the  amounts  due,  and  the 
assured  can  name  the  beneficiary,  and  can  assign  the  policies  to  cred- 
itors, who  can  enforce  their  rights.  The  assured  is  a  creditor.  The 
policies  are,  therefore,  not  like  certificates  of  membership  in  fraternal 
organizations,  but  are  valuable  contracts,  and  are  assignable  and 
transferable.  Lauterbach  v.  New  York  Investment  Co.,  62  Misc.  Rep. 
561,  117  N.  Y.  Supp.  152.  Since  December  29,  1911,  at  least,  Rus- 
sell M.  Johnston  has  had  the  sole  ri^t  to  collect  the  proceeds  of  the 
policies  and  to  dispose  of  the  same  under  the  trust.  The  purpose 
and  the  intent  of  the  settlor  in  making  the  deeds  and  transfers  are 
important  matters  to  consider  in  passing  upon  the  validity  of  the  trust. 
Robb  V.  Washington  &  J.  College,  103  App.  Div.  349, 93  N.  Y.  Supp. 
92. 

[6]  Under  all  the  circumstances  of  the  case  I  must  find  that,  in 
making  the  trust  deeds  and  the  transfers  of  the  insurance  policies, 
Mr.  Scott  did  not  purpose  or  intend  to  avoid  the  statute  of  wills.  We 
cannot  justly  infer,  when  &  man  takes  out  a  "strai§^t  life  policy"'  pay- 
able to  his  wife,  his  child,  or  another,  that  he  intends  to  avoid  the 
statute  of  wills.  Each  of  these  insurance  policies  in  question,  during 
its  entire  life,  was  payable  to  a  beneficiary,  other  than  the  assured,  of 
his  estate.  Their  proceeds  therefore,  upon  the  assured's  death,  in- 
testate, at  any  time  after  their  issue,  disregarding  his  trust  deeds, 
would  have  never  come  into  his  estate.  They  would  have  gone  direct 
to  the  beneficiaries.  Thot^h  he  might  have  named  his  executors  as 
the  beneficiaries,  he  has  not  done  so  at  any  time.  Where  insurance 
is  payable  to  the  assured,  or  to  his  executors,  administrators,  or  as- 
signs, the  proceeds  are  subject  to  appraisal  for  the  purpose  of  taxa- 
tion under  the  collateral  inheritance  tax.  Matter  of  Knoedler,  140 
N.  Y.  377,  35  N.  E.  601.  But  where  payable  to  an  individual  other 
than  himself  or  his  executors,  administrators,  or  assigns,  the  proceeds 
are  not  a  part  of  his  estate.  Griswold  v.  Sawyer,  1^5  N,  Y.  411,  26 
N.  E.  464.  So  that,  by  making  the  trust  deeds,  Mr.  Scott  has  not 
disposed  of  any  property  which  otherwise  would  have  gone  into  his 
estate  after  his  decease.  He  has  simply  attempted  to  direct  what  use 
should  be  made  of  the  proceeds  of  these  policies  after  his  death,  and 
has  not  attempted  to  dispose  by  deed  of  any  property  which  under 
the  existing  facts  was  disposable  by  will.  W.  C.  Bank  v.  Hume,  128 
U.  S.  195,  9  Sup.  Ct.  41,  32  U  Ed.  370. 
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The  transactions  above  referred  to  being  attacked  upon  no  other 
ground  than  that  they  amount  to  an  attempt  to  defeat  tiie  statute  of 
wills,  I  hold  that  the  two  trusts  created  by  James  L.  Scott  are  valid. 

Ordered  accordingly. 


(76  Uisc.  Bep.  S16.) 

HABT  T.  BHUBTLBFF  et  al. 
(Supreme  Court,  Equity  Term,  Lewis  Conntr.  December,  191D 

1.  Wills  (f  48©*) — Oonstbuotioh— iNTENnoN  of  Testatob. 

The  court.  In  construing  a  will,  must  seek  to  discover  tbe  intention  of 
testator,  as  gathered  from  the  languase  used,  guided  by  the  settled  rules 
of  constroctbni,  together  with  the  circumstances  and  the  relation  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  952,  965,  057  i  Dec. 
Dig.  {  439.*} 

2.  WXULS  (f  601*)— GONSTBUOnOH— ICflTAnS  DiVISBD. 

Testatrix  ffLve  her  home  £o  a  granddaughter,  provided  testatrix  did 
not  sell  the  same  during  her  llfeUme,  and  declared  that,  if  the  grand- 
dat^hter  should  be  a  minor  at  tbe  ttioe  of  testatrix's  death,  the  grand- 
dat^ter  abonld  have  the  use  of  the  home  until  nhe  became  21,  and  em- 
powered the  executor  to  sell  and  convey  the  property,  and,  In  case  of  a 
sale  by  testatrix  or  the  executor,  the  granddaughter  should  receive  a 
specified  sum,  and  in  case  the  property  was  not  sold  the  same  should  go 
to  tbe  granddaughter,  together  with  a  specified  sum,  and  directed-  tbe 
executor  to  hold  the  property  for  the  granddaughter  until,  in  bis  wis- 
dom, he  should  think  it  advisable  to  transfer  the  same  to  her,  and  de- 
clared  that,  on  the  death  of  the  granddaughter  without  descendants,  the 
property  should  go  to  persons  named.  Seld,  that  the  granddaughter  took 
a  fee,  subject  to  the  control  by  the  executor  during  her  minority ;  but 
tbe  authority  of  the  executor  to  withhold  the  estate  from  her  could  not 
be  arbitrarily  exercised. 

[Ed.  Notb— For  other  cases,  see  Wills,  Gent  Dig.  H  1840-1S50,  1606; 
Dec.  Dig.  i  eol.*] 

S.  WILLS  (f  601*) — (3oH8isuonoH— Dbvxbb  in  Fee. 

Where  tlu»re  Is  a  dear  and  certain  devise  of  a  fee,  the  estate  will  not 
be  lessened  by  subsequent  words  of  the  will,  which  are  ambiguous. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Tent  Dig.  ||  1340-1360,  1608; 
Dea  Dig.  I  601.*] 

4.  Wnxs  (i  545») — CoKOTBuoTiow — Gut  OvpB  in  Oabe  or  Dxath  ot  Bkneti- 

OIABT  WlTHOUI  ISStFS. 

Where  there  Is  an  absolute  gift,  denoting  an  intention  that  the  bene* 
ficlary  shall  take  the  same  absolutely  at  the  testator's  death,  and  there 
is  a  gift  over  in  case  of  the  death  of  the  beneflctary  wltbout  Issue,  tbe 
will  refers  to  death  without  Issue  prior  to  the  testator's  death,  and  the 
benefidary,  surviving  testator,  takes  absolutely. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent  Dig.  H  1171-1176;  Dec. 
Dig.  S  545.*] 

BL  BXKCDT0B8   AND    ADUINISTBATOES    (|  138*}— COHSTBUOTION— ESTATES  DE- 
VISBO. 

Testatrix  devised  two  parcels  of  land  to  a  granddaughter  for  life,  with 
gift  over  to  her  descendants,  and  provided  that  iu  case  of  a  sale  thereof, 
the  avails  should  be  held  In  trust  to  pay  the  Income  to  her  for  life,  and 
at  her  death  to  her  descendants.  She  appointed  a  trustee,  and  empow- 
ered her  executor  to  sell  the  real  estate,  and  provided  that.  In  case  ot  a 
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sale,  the  avails  should  stand  In  the  place  of  the  real  estate.  Held,  that 
the  granddaughter  took  an  estate  for  life,  with  remainder  over  to  her 
descendants  In  fee,  subject  to  being  divested  by  the  executor  selling  un- 
der the  power  conferred. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §i  560-666,  568,  569-675;  Dec.  Dig.  |  138.*] 

6.  EXECUTOBS    AND    ADMlKieTBAT0B8    (|    138«) — ^PoWES    OF    EXECCTOB — COK- 
BTRUCTION. 

A  will  devising  real  estate  to  a  beneficiary  for  life,  with  gift  over  to 
her  descendants,  and  empowering  the  executor  to  sell  the  property  and 
bold  tbe  avaUa  In  place  of  the  real  estate,  and  appointing  a  aon  of  testa- 
trix executor,  confuted  on  tbe  executor  a  pnr^  penonal  powra  ot  sale, 
not  surviving  him. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  |{  560-066,  568,  569-675;  Dec.  Dig.  i  138.*] 

Action  by  William  S.  Hart,  substituted  trustee  of  Sylvia  Foster, 

deceased,  against  Louisa  H.  ShurtlefF  and  others,  for  the  ccmstruction 
of  the  will  of  the  deceased.   Judgment  construing  will. 

C.  S.  Mereness,  for  plaintiff. 

Frank  Bowman  and  Harry  C.  Shurtleff,  for  defendant  Louisa  H. 
Shurtleff. 

F.  C.  Schraub,  for '  defendants  Abbie  Evans,  Clara  Chapman,  Fos- 
ter Evans,  and  Ethel  Evans. 

E.  J.  Boshart,  guardian  ad  litem,  for  Alma  Evans  and  Ethel  Ev- 
ans, infant  defendants. 

L.  C.  Davenport,  for  defendant  Lillian  L.  Foster,  and  guardian  ad 
litem,  for  infant  defendant  Vivien  L.  Foster. 

MERRELL,  J.  This  action  is  brought  to  obtain  constructicm  of 
the  second  and  third  clauses  of  the  last  will  and  testament  of  Sylvia 
Foster,  late  of  the  town  of  Turin,  Lewis  county,  N.  Y.,  deceased. 
The  will  bears  date  January  19,  1891,  and  the  testatrix  died  March 
4,  1891,  leaving  as  her  only  heirs  at  law  and  next  of  kin,  her  surviv- 
ing, S.  Olin  Foster,  a  son,  who  is  named  as  executor  and  trustee  in 
the  will,  and  Abbie  Evans  and  Louisa  F.  Hammond,  granddaugiiters, 
children  of  Harriet  F.  Hammond,  a  deceased  daughter  of  testatrix. 
The  will  was  admitted  to  probate  in  Lewis  County  Surrogate's  Court 
March  23,  1891,  and  letters  thereon  issued  to  S.  Olin  Foster,  sole 
executor  and  trustee.  The  estate  amounted  to  something  over  $25,000l 

The  chief  difficulty  arises  as  to  the  construction  of  the  second  clause 
of  said  will.  That  clause  reads  as  follows: 

"Second;  The  house  and  lot  In  Turin,  N.  Y.,  where  I  now  reside  I  give 
and  bequeath  to  my  granddaughter  Louisa  F.  Hammond  provided  I  shall  not 
have  sold  the  same  previous  to  my  decease;  and  if  the  said  Louisa  shall  not 
have  arrived  at  the  age  of  twenty-one  years  at  tbe  time  of  my  decease,  she 
shall  have  the  use  of  said  house  and  lot  until  she  is  21  years  of  age ;  and  I 
empower  my  executor  hereinafter  named  to  sell  and  convey  said  house  and 
lot  In  case  X  sell  the  same  or  if  my  said  ocecntor  sells  and  conveys  under  the 
power  her^  given,  then  I  give  and  bequeath  to  my  said  granddaoghter 
Louisa  ttie  sum  of  fonr  thousand  five  hundred  dollars;  and  in  case  the  said 
house  and  lot  are  not  sold,  then  I  devise  the  same  to  my  said  granddaughter 
Louisa  together  with  the  sum  of  twenty-five  hundred  dollars.  But  I  direct  my 
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executor  nnd  trustee  faerelnnfter  named  to  hold  ttae  property  her^  given  to 
satd  Louisa  until  in  bis  wisdom  be  shall  thbik  It  advisable  and  proper  to  pay 
over  and  transfer  the  same  to  ber,  and  until  be  shall  so  pay  over  and  trans- 
fer same  I  direct  him  to  receive  the  income  and  Interest  therefrom  In  trust 
and  paj  ot^  the  same  annually  to  said  Louisa.  Provided  said  Louisa  dle.s 
without  descendants,  then  I  give,  devise,  and  bequeath  to  my  executor  and 
trustee  herelnaftOT  named,  one-half  of  said  bouse  and  lot  and  tweuty-Bve 
hundred  dollars  or  one-half  of  said  sum  of  forty-five  hundred  dollars,  as  the 
case  may  be.  In  trust  nevertheless  to  receive  the  rents,  interest  and  Income 
thereof,  and  pay  over  the  same  annually  to  my  granddaughter  Abble  Evans, 
daring  her  lifetime  and  at  her  decease  to  pay  over  the  same  to  the  descend- 
ants of  said  Abble;  and  the  other  half  of  said  house  and  lot  and  $2,S00  or 
of  said  forty-five  hundred  dollars  I  give  and  bequeath  to  my  aaid  son  8.  Olin 
upon  tile  decease  of  said  Louisa  without  descendants." 

The  house  and  lot  mentioned  was  sold  by  said  executor  subsequent 
to  the  death  of  testatrix  and  after  Louisa  F.  Hammond  had  attained 
her  majority.  The  sum  of  $1,600  was  realized  thereon.  Instead  of 
makinff  the  fimd  for  the  benefit  of  Louisa  up  to  $4,500,  as  directed  by 
said  will,  the  trustee  seems  to  have  regarded  said  trust  fund  as  being 
only  $4,118.75,  and  the  beneficiary  appears  to  have  been  satisfied  with 
such  arrai^ement  From  the  time  of  his  appointment  down  to  Jan- 
uary 16,  1911,  when  he  died,  S.  Olin  Foster  acted  as  trustee  under 
said  will,  and  retained  under  his  control  the  said  fund,  paying  the  ben- 
eficiary interest  thereon,  less  commissions  and  expenses.  No  pait  of 
the  corpus  of  said  fund  was  ever  turned  over  by  said  trustee  to  the 
beneficiary.  " 

At  the  time  when  said  will  was  executed  Louisa  was  but  15  years 
of  age.  Her  mother,  the  daughter  of  testatrix,  had  died  when  I^ouisa 
was  but  6  years  of  age.  After  her  mother's  death,  she  lived  with  the 
testatrix,  her  grandmother,  until  the  latter's  death.  After  the  grand- 
mother's death,  Louisa  lived  with  her  uncle,  S.  Olin  Foster,  the  trustee 
named  in  the  will,  until  she  became  21  years  of  age.  Abbie  Evans 
was  a  half-sister  of  said  Louisa  F.  Hammond,  being  a  daughter  of 
Harriet  F.  Hammond  by  her  first  husband,  and  at  the  time  of  the 
death  of  testatrix  was  married  and  had  three  children,  aged,  respec- 
tively, 3,  6,  and  8  years.  All  of  said  children  of  Abbie  Evans  are  still 
living,  and,  with  two  more  children  bom  since  the  death  of  testatrix, 
are  defendants  in  this  action.  The  largest  part  of  the  property  of  tes- 
tatrix passed  under  the  will  to  the  son,  S.  Olin  Foster. 

Prior  to  reaching  21  years  of  age,  Louisa  appears  to  have  been  in- 
dustrious, learning  the  milliner's  trade  and  working  thereat  for  a  num- 
ber of  years,  before  and  after  reaching  her  majority,  in  various  parts 
of  the  country,  tmtil  her  marriage  in  July,  1905,  to  Harry  C.  ShurtlefT, 
an  attorn^  in  good  standing  and  enjoying  a  lucrative  practice  at 
Montpelier,  Vt.  This  marriage  was  preceded  by  some  years  of  ac- 
quaintance between  the  contracting  parties,  during  which  Mr.  Shurt- 
leff  had  visited  Turin  on  several  occasions,  had  been  entertained  by 
and  in  the  family  of  said  S.  Olin  Foster,  and  the  latter,  since  said 
marriage,  had  visited  his  said  niece  and  her  husband  in  their  home  at 
Montpelier,  Vt, 

[1]  In  construing  testamentary  provisions,  the  chief  end  to  attain 
is  to  discover,  if  possible,  the  real  intent  of  the  testator.  The  desire, 
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which  comes  with  age  and  approaching  dissolution,  to  make  a  proper 
disposition  of  one's  property,  to  select  the  recipients  of  one's  bounty, 
and,  in  some  measure,  to  regulate  the  channels  through  which  the  ac- 
cumulations of  a  lifetime  are  to  pass  after  death-,  is  at  once  natural  and 
proper.  Here  we  find  this  old  lady  making  a  will,  wherein  she  directs 
a  distribution  of  her  entire  estate  among  and  for  the  benefit  of  her 
blood  relatives.  To  her  son,  S.  Olin,  whom  she  ai^arently  held  in 
most  affectionate  regard,  and  in  whom  she  reposed  the  utmost  confi- 
dence, as  her  only  living  child,  she  gives  the  bulk  of  her  estate.  To 
her  granddaughter,  Abbie  Evans,  and  for  the  benefit  of  her  children, 
substantial  provision  is  made.  And,  finally,  the  testatrix  unquestion- 
ably desired  to  make  a  substantial  gift  to  and  for  the  benefit  of  her 
little  grandchild,  Louisa  F.  Hammond,  who  had  lived  with  her  since 
her  daughter's  deatii,  in  the  very  house  which  she  devises  to  her  by 
this  second  clause.  From  all  the  circumstances  of  the  case,  and  the 
other  provisions  of  the  will,  no  reason  can  be  discovered  why  this 
grandchild  of  tender  years  should  not  have  been  the  recipient  of  sub- 
stantial bounty  under  her  grandmother's  will,  and  what  could  be  more 
natural  than  to  devise  to  her  the  home  in  which  they  had  passed  9 
years  together,  during  which  time  Louisa  unquestionably  filled  the  va- 
cancy caused  by  the  death  of  testatrix's  daughter.  In  reaching  the 
true  intent  of  the  testatrix,  we  must  be  governed  by  the  language 
used,  so  far  as  the  same  is  coherent,  and,  if  possible,  guided  by  well- 
settled  rules  of  construction  established  by  the  courts,  together  with 
the  circumstances  and  the  relation  of  the  parties,  determine  the  tes- 
tamentary intention. 

^2]  In  this  second  clause  we  have  the  plain  and  unequivocal  pro- 
vision giving  to  the  granddaughter  of  the  testatrix  the  house  and  lot 
in  Turin  and  $2,500,  or,  in  the  event  of  the  conveyance  thereof  by 
testatrix  in  her  lifetime,  or  by  the  executor  after  her  decease  under 
the  power  of  sale,  that  the  sum  of  $4,500  should  take  the  place 
thereof.  Except  for  the  remainder  of  the  second  clause,  we  have  a 
straight  devise  and  bequest  to  the  granddaughter ;  but  in  language  ap- 
parently in  derogation  of  the  first  plain  provision,  which  is  an  absolute 
gift  of  the  property  mentioned,  we  find  an  apparently  antagonistic 
provisibn,  diametrically  opposed  to  what  has  preceded  it,  to  the  effect 
that  the  executor  is  to  hold  the  property  thereinbefore  absolutely 
given,  or,  as  the  testatrix  says,  "herein  given  to  said  Louisa"  until,  in 
the  wisdom  of  said  executor,  he  shall  think  it  advisable  and  proper  to 
pay  over  and  transfer  the  same  to  her,  and  providing  for  the  pay- 
ment of  the  income  therefrom  annually  to  said  Louisa  "untU  he  shall 
pay  over  and  transfer  same/'  and  then  follows  a  provision  that,  in  the 
event  of  the  death  of  Louisa  without  descendants,  the  property  there- 
inbefore given  her  shall  be-equally  divided,  one  half  to  go  to  her  son, 
the  executor  and  trustee  named  in  the  will,  and  the  income  of  the 
other  half  to  be  paid  to  Abbie  Evans  during  her  lifetime,  with  the 
remainder  over  to  her  descendants. 

These  provisions,  following  the  absolute  gift  to  Louisa,  and  read  in 
connection  with  the  first  unequivocal  provision  absolutely  giving  to 
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LfOuisa  the  property  mentioned,  at  least  so  far  as  they  relate  to  the 
time  after  Louisa  shall  have  become  21  years  of  age,  are,  to  say  the 
least,  ambiguous  and  of  doubtful  meaning.  Having  made  a  clear  and 
certain  devise  and  bequejst  for  her  granddaughter,  who  not  only  had 
been  bereft  of  the  love  and  care  of  a  mother  at  the  tender  age  of  6 
years,  but  whose  father,  disregarding  the  natural  promptines  of  fa- 
therhood, had,  3  months  after  the  death  of  testatrix's  daughter— the 
mother  of  Louisa— again  married,  deserting  his  little  daughter  for  a 
new-found*  affinity,  it  is  unreasonable  to  believe  that  the  testatrix,  by 
any  subsequent  provision,  intended  to  take  away  and  ultimately  de- 
prive her  little  granddaughter  of  her  bounty.  It  is  entirely  consistent 
and  reasonable  that  during  tiie  latter's  tender  years,  and  until  the 
property  could  legally  be  held  by  Louisa  as  against  claim  thereto  by 
the  unnatural  father,  the  testatrix  thought  pn^r  to  provide  for  its 
control  by  her  son,  OHn,  who  was  many  years  the  senior  of  Louisa, 
and  it  is  quite  reasonable  that  on  reflection  the  testatrix  deemed  it  im- 
perative to  invest  the  son,  Olin,  with  authority  to  temporarily  withhold 
the  actual  control  and  possession  of  the  estate  until,  in  his  wisdom,  the 
time  had  arrived  when  Louisa  could  properly  manage  and  preserve 
her  property. 

I  am  clearly  of  the  opinion  that  the  property  vested  in  Louisa  un- 
der this  first  plain  provision,  and  that  the  words  following  were  merely 
intended  to  provide  for  a  temporary  control  in  Olin  until  Louisa 
should  have  reached  years  of  discretion  and  the  time  should  have  come 
when  she  could  legally  hold  the  property  as  against  her  father  or  any 
one  else.  And  it  seems  to  me  that,  reading  the  clause  as  a  whole,  the 
intent  of  the  testatrix  was  merely  to  appoint  Olin  the  temporary  cus- 
todian of  the  estate  already  absolutely  given  to  Louisa,  and  that,  so 
far  as  there  was  any  discretion  in  Olin  concerning  the  property,  it  was 
merely  as  to  when  Louisa  should  be  placed  in  possession  and  control 
thereof,  rather  than  as  to  whether  it  should  be  turned  over  to  her.  It 
is  equally  plain  to  me  that  it  was  the  intent  of  the  testatrix  that  Olin 
at  some  time  should  turn  over  this  estate  to  Louisa,  and  that  it  was 
more  than  a  mere  authority  and  power  conferred  upon  him,  and  was 
an  imperative  and  mandatory  provision,  and  that  its  exercise  should 
be  compelled.  Smith  et  al.  v.  Floyd,  140  N.  Y.  337,  342,  35  N.  E. 
606. 

As  matters  Ultimately  worked  out,  there  was  a  gross  impropriety  in 
S.  Olin  Foster  serving  as  trustee  in  relation  to  this  fund,  and  the 
matmer  of  administration  thereof  is  open  to  criticism.  Subsequent 
to  the  death  of  testatrix,  the  house  and  lot  devised  to  Lotusa  was  sold 
to  the  executor  (it  is  true,  with  the  consent  of  Louisa)  for  $1,600. 
The  trust  estate  was  then,  under  some  theory  not  entirely  clear,  fixed 
by  the  trustee  at  $4,118.75.  I  am  unable  to  quite  appreciate  on  what 
theory  the  trustee  could  reduce  the  trust  fund  to  the  amount  stated. 
The  plain  provision  of  the  will  was  that  $4,500  should  be  set  apart 
if  the  house  and  lot  were  sold,  regardless  of  what  might  be  realized 
on  die  sale,  and,  while  the  trustee  seems  to  have  regarded  the  trust 
fund  to  be  ^,1\S7S,  and  while  Louisa  appears  to  nave  acquiesced 
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therein,  if  this  was  really  a  trust  fund  and  there  were  remaindermen, 

including  infants,  who  might  ultimately  receive  some  portion,  neither 
the  act  of  the  trustee  nor  the  consent  of  the  life  tenant  to  a  diminu- 
tion of  the  corpus  of  the  estate  could  bind  such  remaindermen ;  and  I 
very  seriously  doubt  if,  in  the  absence  of  any  consideration  paid  to 
her,  Louisa,  by  her  acquiescence,  so  acted  as  to  reduce  the  corpus  of 
such  estate  as  to  her.  No  segregation  of  the  trust  fund  appears  to 
have  been  made  by  the  trustee,  and,  with  the  exception  of  one  bond 
of  the  Reading  Railroad  Company  and  one  of  the  Louisville  &  Nash- 
ville Railroad  Company,  of  $1,000  each,  no  investment  of  the  trust 
funds  was  made. 

The  trustee  wrongfully  and  in  utter  disregard  of  his  duty  mingled 
the  trust  fund  with  his  own 'money  and  used  the  same,  pa3ring'  the 
beneficiary  interest  thereon,  subject  to  his  commissions  and  expenses, 
and  it  was  omceded  on  the  trial  that  there  remained  in  his  hands  at 
his  death  of  this  trust  fund  $2,118.75,  besides  some  unpaid  interest. 
The  impropriety  of  Olin  serving  as  trustee  at  all  is  at  once  apparent 
when  we  consider  the  fact  that  he  was  withholding  the  trust  estate 
from  the  beneficiary,  to  whom  it  had  been  absolutely  bequeathed,  with 
the  condition  of  Louisa  being  childless  and  the  likelihood  of  her  dying 
without  descedants,  and  thereby,  under  the  construction  he  was  evi- 
dently giving  the  will,  he  would  ultimately  receive  one-half  of  the 
trust  estate.  I  do  not  think  such  was  the  "wisdom"  referred  to  by 
the  testatrix  when  she  provided  for  his  temporarily  withholding  con- 
trol of  the  property  given  to  Louisa. 

It  seems  to  me,  as  I  have  suggested,  if  the  provisions  of  said  clause 
subsequent  to  the  absolute  gift  have  any  coherency  at  all.  that  Olin's 
discretion  was  not  as  to  whether  the  property  should' go  to  Louisa, 
but  rather  as  to  how  long  she  was,  for  her  own  welfare  and  protec- 
tion, to  be  deprived  of  it.  That  was  a  purely  personal  discretion,  re- 
posed in  the  son  by  the  confiding  mother,  and  did  not  pass  to  the 
substituted  trustee.  S.  Olin  Foster  having  died,  no  one  is  left  who 
can  longer  deprive  the  beneficiary  of  her  absolute  estate  under  the 
will,  or  exercise  the  restraint  that  the  testatrix  evidently  intended  to 
provide. 

Then,  again,  the  final  provision  in  this  second  clause,  dividing  the 
trust  estate  in  case  Louisa  should  die  without  leaving  descendants, 
taken  with  the  previous  provisions,  is  most  ambiguous  ftnd  uncertain. 
It  is  quite  impossible  to  construe  this  final  provision  as  giving  Louisa 
a  life  estate  and  the  remainder  to  her  descendants  in  case  she  should 
die  leaving  descendants,  for  in  that  event  there  is  no  word  or  syllable 
to  be  found  in  the  will  making  a  gift  over  to  such  descendants.  The 
only  reference  to  the  descendants  of  Louisa  is  found  in  this  provision 
giving  the  property  to  Olin  and  Mrs.  Evans  and  children  in  the  event 
of  Louisa  dying  without  descendants.  So  far  as  any  provision  of 
the  will  is  concerned,  the  testatrix  would  either  have  died  intestite 
as  to  such  remainder  in  the  event  of  Louisa  dying  leaving  descend- 
ants, or  the  estate  would  have  vested  in  Louisa  on  the  latter's  death, 
and  in  the  latter  event  the  descendants  of  Louisa  would  not  take  by 
purchase,  but  through  their  mother,  in  the  event  of  her  death  intes- 
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tate.  It  is  entirely  clear  that'  the  ranaindermen  mentioned  in  the 
clause  would  not  take  any  part  of  the  remainder  if  Louisa  should  die 
leaving  descendants. 

In  my  opink»i,  the  primary  wish  of  the  testatrix  was  to  provide 
for.  her  granddaughter  Louisa  by  giving  her  the  property  mentioned, 
and  that  by  any  subsequent  language  which  she  used  after  the  first 
plain  provision  she  did  not  intend  to  destr<^  her  main  object,  but 
rather  to  insure  its  fulfillment. 

[3]  It  is  true,  on  their  face,  the  words  used  seem  to  limit  the  ab- 
solute gift ;  but  at  best  they  are  vague  and  uncertain,  and  under  well- 
settled  principles  of  a>nstruction,  where  there  is  a  clear  and  certain 
devise  of  a  fee,  about  which  the  testamentary  intention  is  obvious  and 
without  ambiguity,  the  estate  thus  given  will  not  be  cut  down  or  less- 
ened by  sub^uent  words,  which  are  ambiguous  or  of  a  doubtful 
meaning.  Benson  et  al.  v.  Corbin  et  al.,  145  N.  Y.  351,  40  N.  E.  U. 

And  again,  in  order  to  give  effect  to  what  the  testatrix  really  in- 
tended, as  reflected  by  her  testamentary  provisions,  in  making  the 
apparent  gift  over  to  the  son,  <S.  Olin  Foster,  and  to  Abbie  Evans  and 
her  children,  in  the  event  of  Louisa  dying  without  descendants,  the 
testatrix  referred  to  death  without  descendants  in  the  lifetime  of  tes- 
tatrix. 

[4]  The  law  is  well  settled  that  where,  in  a  will,  there  is  an  ab- 
solute gift  in  terms  denoting  the  intenticm  that  the  subject  of  the  tes- 
tator's bounty  should  take  the  same  absolutely  on  the  death  of  the 
testator,  and  there  follows  a  gift  over  in  case  of  the  death  of  the  ben- 
eficiary without  issue,  that  the  words  refer  to  death  without  issue 
prior  to  the  testator's  death,  and  that  the  beneficiary,  surviving  the 
testator,  takes  absolutely.  Vanderzee  v.  Slingerland,  103  N.  Y.  55, 
8  N,  E.  247,  57  Am.  Rep.  701 ;  Washbon  v.  Cope,  144  N.  Y.  297, 
39  N.  E.  388. 

To  recapitulate,  it  seems  to  me  that,  under  the  will  of  Sylvia  Fos- 
ter, deceased,  Louisa  F.  Hammond,  now  Louisa  H.  ShurtlefF,  took 
the  fee  of  the  house  and  lot  in  Turin,  subject  to  the  control  thereof 
by  S.  Olin  Foster,  named  as  executor  and  trustee,  during  the  minority 
of  said  Louisa,  and  that  said  executor  and  trustee  was  invested  with 
authority  to  temporarily  withhold  the  corpus  of  the  estate  from  the 
owner,  but  that  such  authority  and  discretion  was  not  intended  to  be 
arbitrarily  exercised,  and  that,  under  the  proofs  in  the  case,  showing 
the  advantageous  marriage  and  domestic  settlement  of  Louisa  and  her 
habits  of  industry,  with  all  of  which  the  trustee  had  been  entirely  fa- 
miliar for  many  years,  he  wrongfully  withheld  said  fund  from  the 
true  owner,  and  failed  and  neglected  to  carry  out  the  imperative  di- 
rection of  his  mother's  will,  and  that,  in  any  event,  with  the  death  of 
said  executor  and  trustee  all  discretion  to  deprive  the  beneficiary  of 
her  estate  under  the  will  ended.  More  than  a  mere  discretionary 
power  is  given  to  the  trustee  by  the  words  of  the  testatrix.  She  says : 

"Bat  I  direct  my  executor  and  trustee  hereinafter  oamed  to  hold  the  prop- 
erty herein  given  to  Louisa  urUU  In  his  wisdom  he  ahull  think  It  advisable 
and  pnvw  to  pay  over  imu^  traosfw  the  tame  to  hw." 
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Here  is  more  than  a  mere  power.  It  is  an  imperative  cwnmand: 
"I  direct."  The  executor  is  merely  "to  hold  the  property  untit^  in 
his  wisdom,  etc.,  he  shall  turn  it  over. 

The  direction  is  mandatorv,  and  the  only  discretion  given  was  as 
to  when  the  direction  should  be  carried  out.  The  case  of  Smith  et 
al.  V.  Floyd,  140  N.  Y.  337,  35  N.  E.  606,  is  quite  in  point,  and  the 
clear  and  logical  argument  of  Judge  Maynard  in  the  opinion  in  that 
case  i9  applicable  here.  It  seems  to  me  that  equity  most  r^;ard  as 
done  that  which  the  trustee  should  have  done. 

I  therefore  am  of  the  opinion  that  it  is  the  imperative  duty  of  the 
substituted  representative  of  the  estate  of  Sylvia  Foster,  deceased, 
to  secure  from  the  estate  of  S.  Olin  Foster  sufficient  to  make  up,  to- 
gether with  such  trust  funds  as  he  now  has  in  his  hands,  the  fund 
provided  in  said  will,  together  with  all  arrearage  of  interest  thereon, 
and  pay  and  turn  over  the  same  to  said  Louisa  H.  Shurtleff. 

[5]  The  plaintiff  also  asks  the  instruction  of  the  court  as  to  wheth- 
er, under  the  third  clause  of  said  will,  he  has  any  power  of  sale  of 
the  two  parcels  of  real  estate  menticmed  in  said  item.  The  third 
clause  of  said  will  reads  as  follows: 

"Third:  The  house  and  lot  in  Turin  Tillage  and  a  lot  of  tm  acres,  the  use 
of  which  my  said  granddaughter  Abble  Evans  now  has,  I  glv^  devise  and  be- 
queath to  said  Abbie  daring  tug  lifetime,  and  at  her  decease  I  tfve  and  be* 
qaeath  the  same  to  her  descoidants.  And  If  I  shall  have  sold  the  Bald  house 
and  lot,  or  said  ten  acres,  during  my  life.  I  give  and  bequeath  the  avails  of 
such  portion  thereof  as  may  be  sold  to  my  executor  and  trustee  named  here- 
in ;  in  trust  nevertheless,  to  receive  the  Interest,  Income  and  profit  therefrom 
and  pay  over  the  same  annually  to  said  Abble,  and  at  her  decease  to  pay  the 
same  to  her  descendants.  I  also  give  to  said  Abble  the  Income  and  dlvl- 
dmds  on  two  thousand  dollars  of  Gas  Stock,  New  York  City,  now  held  by 
me,  during  her  life ;  and  at  her  death  I  give  and  bequeath  the  same  to  her 
descendants.  And  in  case  the  said  $2,000  of  gas  stock  shall  be  sold  and 
converted  into  money,  said  Abble  shall  have  the  Interest  and  income  from 
the  avails,  in  Hen  of  such  stock.  Said  income  and  dividends,  or  interest  to 
be  paid  over  by  said  trustee  annually,  and  at  the  death  of  said  Abbi^  the 
stock  or  avails  to  be  transferred  and  paid  over  to  her  descendants.  And  in 
case  she  dies  without  children  or  descendants,  the  property  mentioned  in  this 
third  Item  to  revert  and  go  to  tbe  heirs  then  living  of  said  AVbia.^ 

By  the  fifth  clause  of  said  will  testatrix  appoints  her — 
"said  son,  S.  OUn,  the  trustee  of  and  concerning  the  moneys  and  property 
made  the  subject  of  trusts  in  the  foregoing  second  and  third  items.  •  •  * 

By  the  sixth  clause  testatrix  empowers  her  said  executor — 

'*to  sell  and  conv^  my  said  real  estate ;  and  In  case  of  tbe  sale  thereof,  the 
avails  shall  stand  In  the  place  of  such  real  estate,  and  be  treated  accordr 
Ingly." 

.  By  these  provisions,  it  seems  to  me,  the  two  parcels  of  real  estate 
mentioned  in  the  third  clause  went  to  the  granddaughter,  Abbie  Evarts, 
for  life,  with  the  remainder  over  to  her  descendants  in  fee,  subject 
to  being  divested  by  the  executor  by  a  sale  under  the  power  conferred 

by  the  will. 

[8]  This  power,  however,  under  the  will  as  a  whole,  and  consid- 
ermg  the  relations  of  the  parties,  was  a  purely  personal  one,  and  did 
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not  survive  -S.  Olin  Foster.  It  appears  that  the  property  has  always 
been  occupied  by  said  Abbie  Bvans  and  children  as  a  home,  and  I  do 
not  think  that  the  plaintiff  can  now  interfere  therewith. 

Proper  findings  may  be  submitted  in  accordance  with  the  foregoing 
suggestions. 


(Supreme  Court,  Ai^late  Division.  Second  Department  September  10, 1912.) 

L  CORPOKATIOHS  ({  321*) — "OBTIOEB  HjiVXHa  Ji  GXNEBAL  SUFEBXNnNDXIIOI 

OF  Its  ConcBBNs" — ^Tbeasubeb, 

A  treasurer  of  a  corporation  la  not  an  "officer  having  a  general  saper- 
iDtendence  of  Its  concernB,"  within  General  Corporation  Act  (ConsoL 
Laws  1909,  c.  23)  H  90,  91,  anthorlzing  a  creditor,  truHtee,  director,  man- 
ager,\or  other  otHcer  of  a  corporation  having  a  general  superintendence 
of  Ita  concerns,  to  sne  to  compel  officers  to  account  fer  their  official  con- 
duct. 

[Ed.  Note.— -For  other  cases,  see  Corporations,  Dec.  Dig.  {  321.*] 
2.  Apfkaz,  ahd  BnoB  Q  106*}— Obdxes  AmtiA  m-a— Dram,  of  Honoir  tq 


An  order  doiylng  a  raotbm*  mate  at  the  opttilng  of  the  trial,  to  dismiss 
the  complaint  for  fallnre  to  state  a  cause  of  action,  Is  not  appealable ; 
no  disposition  of  the  action  following  the  deniaL 

[Ed.  Note.— For  ottier  cases,  see  Appeal  and  Error,  Cent  Dig.  U  717- 
723 :  Dec.  Dig.  S  105.*] 

Appeal  from  Special  Term,  Queens  County, 

Action  by  Robert  Loughlin,  as  treasurer  of  a  corporation,  against 
Philip  F.  Wocker  and  another.  From  an  order  denying  the  motion 
of  defendant  Wocker  to  dismiss  the  complaint,  he  appeals.  Dis- 
missed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Henry  C.  Frey,  for  appellant 

James  £.  Smytii,  of  Brooklyn,  for  respondent 

THOMAS,  J.  This  is  an  appeal  from  an  order  denying  a  mo- 
ti<»i  to  dismiss  the  complaint  for  failure  to  state  a  cause  of  action. 
The  motion  was  denied,  and  the  action  referred  and  stayed  pend- 
ing this  appeal. 

[1]  The  appeal  involves  General  Corporation  Act,  §§  90  and  91 
(chapter  28,  Laws  of  1909).  Section  90  provides  that  an  action  may 
be  maintained  ag^ainst  the  trustees,  directors,  managers,  or  other 
officers  of  the  corporation  to  compel  them  to  account  for  their  of- 
6cial  conduct,  or  to  pay  to  the  corporation  which  they  represent 
any  money  or  property  which  they  have  acquired  to  themselves,  or 
transferred  to  others,  or  lost,  or  wasted,  by  or  through  any  neglect 
of  or  failure  to  perform,  or  by  their  violation  of,  their  duties;  and 
section  91  enables  the  action  to  be  brought  by  a  creditor  of  the 
corporation,  or  by  a  trustee,  director,  manager,  or  other  officer  of 
the  corporation  "having  a  general  superintendence  of  its  concerns." 

*Ww  otlMr-CMM  iM  uma-tople  ft  I  mntema  la  Dw.  A  An.  Dlsi.  IHT  to  date,  A  Bm>  IndaxH 
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This  action  is  brought  by  the  present  treasurer  Of  the  corporation 
against  the  defendant,  once  its  treasurer,  to  recover  div^ s  sums  of 
money,  concerning  which  he  asks  an  accounting.  The  corporation 
is  made  a  party  defendant,  but  not  served. 

The  appellant  treats  the  action  as  a  stockholder's  action,  and  in- 
sists that  the  cause  of  action  disclosed,  if  any,  is  in  the  corporation, 
and  not  in  the  treasurer,  and  that  there  is  no  allegation  that  the 
treasurer  has  demanded  that  the  corporation  bring  the  action  in 
its  name,  or  that  the  facts  render  such  demand  unnecessary.  It  is 
true  that  such  ^legation  is  wanting;  but,  if  the  treasurer  of  the 
corporation  may  be  regarded  as  living  "general  superintendence 
of  its  concerns,"  then  such  demand  is  not  necessary.  The  relation 
of  such  words  to  the  class  of  persons  enabled  to  bring  the  action 
is  not  clear.  A  trustee  or  director  has  not  such  general  superintend- 
ence; but  the  language  would  apply  to  a  manager  "or  other  of- 
ficer of  the  corporation." 

The  statute  in  its  terras  is  similar  to  sections  1781,  1782,  of  the 
Code  of  Civil  Procedure  as  it  formerly  existed,  and  Revise  Statutes,. 
§  33,  art.  2,  tit.  4,  c.  8,  pt.  3.  Attention  is  not  called  to  instances  in 
which  a  treasurer  has  brought  such  an  action.  He  is  not  a  man- 
ager or  other  officer  having  general  superintendence  of  the  corpo- 
ration, and  thus  broadly  concerned  with  its  entire  interests  and  pol- 
icy, as  well  as  the  protection  of  it  and  its  property.  He  is,  in  this 
regard,  a  subordinate,  elected  for  a  definite,  limited  purpose,  and 
for  the  performance  of  specific  functions.  So  far  as  the  facts  ap- 
pear*' this  is  merely  the  case  of  a  person,  superseded  as  treasurer^ 
going  from  office  without  leaving  with  or  turning  over  to  the  cor- 
poration moneys  that  belong  to  it,  and  for  whidi  the  corporation 
has  its  usual  remedy. 

[J]  Such  considerations  would  require  reversal  of  the  order;  but 
it  appears  that  the  order  is  not  appealable,  inasmuch  as  it  was  made 
upon  motion  at  the  opening  of  the  trial,  whereupon  no  disposition 
of  the  action  followed.   Such  practice  does  not  obtain. 

The  appeal  should  be  dismissed,  with  $10  costs  and  disburse- 
ments. All  concur. 


(152  ^p.  DlT.  465.) 

^  EAMINBKY  T.  BENISGH  et  at 

(Snpreme  (Jonrt,  Appellate  Dirlslon.  Second  Department  Smttanbcv  10, 1912.) 

MaBTEB  and  SeBVAITT  (S  278*) — iNJtTRT  10  BilCPLOTA — ^FaXX  DBBBICK — 

Mbouobnce — Evidence— SnrFiciBSOT. 

In  an  action  for  injury  to  an  employe,  caused  bj  a  falling  derrick^ 
evidence  held  to  warrant  a  finding  of  negligence. 

[Ed.  Note.— For  other  casea,  see  Master  and  Semnt,  Gent  Dtg.  H  864- 
072,  977 ;  Dec.  Dig.  i  278.»] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Paul  Kaminsky  against  Charles  J.  Eenisch  and  another. 
From  a  judgment  dismissing  the  complaint,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 
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Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Alvin  C.  Cass,  of  New  Yotk  City,  for  appellant. 
E.  Clyde  Sherwood,  of  New  York  City  (Williani  B.  Davis,  on  the 
brief),  for  respondents. 

THOMAS,  J.  Plaintiff,  defendant's  servant,  was  seriously  injured, 
by  the  fall  of  a  derrick  owned  by  his  master.  The  partial  support  of 
the  mast  was  a  stiff  leg  coupled  to  it  by  an  iron  some  6  or  7  feet  long, 
6  inches  wide,  and  1^^  or  2  inches  thick.  It  had  been  in  place  for 
three  years,  and  after  the  accident  it  was  found  broken,  and  in  the 
greater  part  of  its  width  there  were  indications  of  an  old  break,  and 
only  1  or  2  inches  of  it  showed  a  new  break.  The  derrick  was  carry- 
ing a  relatively  li^t  burden,  and  the  fall  was  apparently  not  due  to 
immediate  abt»e  of  its  capacity.  The  jury  would  have  been  amply 
justified  in  tracing  the  fall  to  the  failure  of  support  intended  by  the 
iron  connecting  the  mast  and  its  prop,  and  in  finding  a  cause  therefor 
in  the  condition  of  the  iron,  weakened  so  materially  by  the  crack, 
whereby  it  was  bereft  of  its  adequate  strei^^h,  and  in  finding  that 
masters,  who  permitted  a  part  of  vital  use  to  reach  a  state  of  such 
decay,  did  not  use  ordinary  care  for  the  reasonable  protectim  of  the 
servant. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event  All  concur. 


052  iLpp.  DlT.  42&) 

UOUNSKI  T.  BUBNJDTT, 
(Snpreme  Omit,  Appdlate  DivlBlon,  Second  Department  Bevtember  10, 1912.) 

1.  Justices  of  thb  Pkaox  (|  107*)— Tbzal— ADJOUBNUEin. 

A  defendant  In  Justice's  court  Is,  nnder  Code  Civ.  Prot  |  2961,  aitltled 
absolutely  to  an  adjournment  for  a  reasonable  time,  when  applied  for  at 
the  time  of  tbe  Joinder  of  tssnee;  and,  unlen  plalntUf  so  requires,  he 
need  not  make  the  affidavit  nor  give  the  undertaUdns  ptorided  tor  by 
the  statntfe 

[Ed.  Nete^For  other  m*m,  aae  Jnstlon  d  the  Peach  Gent  Dls.  H 
861-861;  Dec  Dig.  1 107.»] 

2.  Afpbaz.  and  Ebbob  (%  1074*)— H  ABiTTWB  BiBBoa— Aoxihg  oh  Staicmbht  xk 

Ajtidatit. 

Tbe  error  of  the  Cotmty  Oanrt  In  acting,  In  Tlolatton  of  Code  CIt.  Proc. 
I  806S,  on  a  statement  In  an  affidavit  In  reaching  a  conclusion  on  an  ap- 
peal from  a  Judgment  of  a  Justice  of  the  pcace^  rendered  after  an  erro- 
neous refusal  of  the  Justice  to  grant  an  adjournment  on  the  application 
of  defendant,  was  harmleas,  where  tbe  averment  In  the  affidavit  merely 
showed  that  the  application  for  the  adjournment  was  accompanied  with 
a  statement  to  tbe  justice  that  It  was  desired  for  the  purpose  of  proenr- 
Ing  material  testimony,  and  where  It  was  not  necessary  to  malce  sncta  a 
statement  to  entitle  defendant  to  tbe  adjournment 

[Ed.  Note.~For  other  cases,  see  Appeal  and  Brror,  Gent  Dig.  II  4248- 

4262;  Dec.  Dig.  {  1074 -J 

Burr  and  Woodward,  JJ.,  diisent 
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Appeal  from  Suffolk  County  Court 

Action  by  John  Molinski  against  L.  Harry  Burnett.  From  a 
judgment  of  the  County  Court,  reversing  a  judgment  of  a  justice  of 
the  peace  for  plaintilf,  he  appeals.  Affirmed. 

On  Deconber  16.  1910,  a  Joatice  of  the  peace  of  the  town  of  Southampton 
Issued  a  summons  In  tbe  abore^ntltled  action^  returnable  on  December  27th 
following.  Un  Dec^ber  23a  tHe  parties  appeared  before  the  Justice  and 
."asked  for  a  hearing,  as  they  were  ready  for  trial,  not  to  wait  for  the  return 
day."  After  the  plaintiff  bad  stated  his  complaint  and  the  defendant  hto 
answOT,  the  lattw  asked  for  an  adjoomment  to  a  day  more  than  eight  days 
distant  The  plaintiff  not  oonsmtlng,  the  justice  refused  to  grant  an  adjourn- 
ment; his  minute  entry  being:  "At  this  stage  defendant  asked  for  an  ad- 
journment naming  a  date  more  than  eight  days.  FlaintUf  refused  to  consent 
Nothing  was  said  by  either  party  about  bonds.  Under  sections  of  the  Code, 
2969-2961,  the  adjournment  was  not  granted."  The  trial  thereupon  pro- 
ceeded, resulting  in  a  Judgment  for  the  plaintiff,  which,  upon  appeal,  was 
reversed  by  the  County  Court ;  and  It  Is  from  the  Jadcment  of  imnal  ac- 
cordingly entered  that  this  appeal  is  taken. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS.  WOOD- 
WARD, and  RICH,  JJ. 

Harri  M.  Howell,  of  Southampton,  for  appellant. 
Jetur  W.  Hand,  of  Riverhead,  for  respondoit 

RICH,  J.  [1]  It  is  apparent,  I  think,  that  the  justice  detded  the 
application  for  an  adjournment  because  it  was  asked  for  a  longer 
period  than  eight  days.  At  the  time  of  the  joinder  of  issue  the  de- 
fendant applied  for  an  adjournment,  which  he  was  absolutely  enti- 
tled to  under  the  provisions  of  section  2961.  An  adjournment  under 
tlie  latter  section  is  not  limited  to  eight  days,  nor  is  the  defendant 
required,  as  a  condition  precedent  to  such  adjournment,  to  make 
the  affidavit  provided  for  m  subdivision  1,  nor  give  the  undertaking 
required  by  subdivision  2  of  the  section,  unless  the  plaintiff  so  re- 
quires. The  return  does  not  show  that  the  plaintiff  required  either 
an  affidavit  or  undertaking,  and  the  justice  erred  in  not  granting 
an  adjournment  for  such  period  of  time  as  he  deemed  reasonable. 

[2]  The  order  for  reversal,  in  the  County  Court,  states  that  it 
was  granted  upon  the  return  and  "upon  the  affidavit  of  L.  Harry 
Burnett,  read  upon  such  hearing."  (The  affidavit  referred  to  pur- 
ports to  have  been  sworn  to  on  December  10,  1910,  seven  days  be- 
fore the  summons  was  issued,  yet  it  details  the  occurrences  at  the 
trial  on  December  23d.)  It  is  contended  by  the  appellant  that,  it 
thus  appearing  from  the  order  that  this  affidavit  was  considered 
and  acted  upon  in  reaching  a  conclusion  by  the  County  Court,  its 
judgment  must  be  reversed.  It  is  true  that  the  court  had  no  right 
to  act  upon  any  statement  contained  in  the  affidavit,  in  reaching 
a  conclusion  upon  the  appeal  (section  3063,  Code  Civil  Procedure), 
and,  unless  we  are  justified  in  the  conclusion  that  its  consideration 
in  no  manner  affected  the  appellant'or  prejudiced  his  case,  the  judg- 
ment must  be  reversed.  The  only  material  fact  disclosed  by  the 
affidavit,  and  not  ap{)earing  in  the  return,  is  that  the  application  for 
an  adjournment  was  accompanied  with  a  statement  to  the  justice 
that  it  was  desired  for  the  purpose  of  procuring  the  testimony  of 
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a  material  witness  and  some  additional  documentary  proof.  It  was 
not  necessary  to  make  such  a  statement  to  entitle  the  defendant  to 
the  adjournmoit,  unless  the  plaintiff  required  an  affidavit  disclosing 
that  fact. 

The  plaintiff's  case  on  appeal,  therefore,  could  not  have  been  in- 
juriously affected  by  the  act  of  the  learned  county  judge  taking  the 
affidavit  into  consideration,  and  the  judgment  must  be  affirmed, 
with  costs. 

JENKS,  P.  J.,  and  THOMAS,  J.,  concur.  BURR  and  WOOD- 
WARD, JJ.,  dissent 


(162  App.  DlT.  412.) 

OASS  T.  SOUTHERN  PAa  CO. 
^mnrane  Court,  Awdlate  DMsKm,  SeotaiA  D^NUtmoit  September  10, 1012.) 

1.  SaUS  a  296*) — BSUDIBS  or  SELLCK— STOPFAOS  in  TRAnSITU— Irsoltbn- 

or  or  Bum. 

The  right  of  stoppage  In  tranalta  may  be  exercised  bj  the  unpaid  con- 
signor against  an  insolrent  consignee  at  any  time  before  actaa)  or  con- 
structive delivery  of  tbe  goods,  or  tbe  assignment  of  the  bill  of  lading  to 
a  bona  flde  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Sale^  Gent  Dlff.  H  837-847;  Dec. 
Dlfr  I  20&*] 

2.  Saics  0.290*)— CnsTosT  or  Goosa— Stopfaoi  nr  Tbahbitu. 

A  consignor  may  ezerdse  the  right  of  stoppage  In  tranalta  while  the 
goods  are  In  the  possescdon  of  the  carrier  at  destination  and  are  held 
for  unpaid  freight  charges;  onlen  the  bill  of  lading  has  been  assigned  to 
a  bona  flde  porchasa  for  value. 

[Ed.  Not&— For  other  eases,  see  Sales,  Cent  Dig.  |i  837-847;  Dea 
Dig.  S  296.*] 

S.  CAiBiKBa  (8  EES*)— Bnx  or  Ladiho— a^MBrSBr— Stoffaqe  zn  Tbambitu. 
Althoagh  the  transfer  of  an  unconditional  bill  of  lading  Iqr  indorae- 
moit  and  deUvery  for  value  may  defeat  the  consignor's  right  of  stoppage 
In  transltn,  0ie  words  "not  n^tlable"  on  the  face  of  the  bill  are  sofll- 
cimt  to  put  the  transferee  upon  his  Inquiry  as  to  the  rights  of  the  con- 
signor, and  where  he  makes  no  Inquiry,  and  by  neglect  to  pay  freight 
charges  unreasonably  delays  obtaining  possession  of  the  goods  until  the 
consignee  has  become  Insolvent  and  the  consignor  has  exercised  Its  right 
of  stoppage  in  transitu,  he  has  no  action  against  the  carrier  for  conver- 
sion, upon  its  refusal  to  deliver  ptwsesslon. 

[Ed.  Note.— For  other  cases,  see  Oarrlers,  Gent' Dig.  H  179-190;  Dec. 
Dig.  I  58.*] 

Appeal  from  Spedal  Term,  Kings  County. 

Action  by  John  H.  Gass  against  the  Southern  Pacific  Company. 
From  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings,  in  favor  of  the  plaintiff,  for  the  sum 
of  ^52.62,  with  costs  and  interest,  granted  after  a  trial  at  the  Kinjgs 
County  Special  Term,  defendant  appeals.  Reversed,  and  new  trial 
sranted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR.  and  WOODWARD,  JJ.  ^ 
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Charles  F.  Williams,  of  New  York  City  (Eustace  Conway,  of  New 
York  City,  on  the  brief),  for  appellant. 
John  P.  Brush,  of  Brooklyn,  for  respondent 

HIRSCHBERG,  J.  The  defendant,  a  common  carrier,  appeals 
from  a  judgment  awarding  the  plaintiff  damages  for  the  alleged  con- 
version of  certain  lumber.  The  material  facts  were  not  disputed.  It 
appeared  that  about  February  1,  1905,  the  International  Mahogany 
Company  agreed  to  sell  and  to  deliver  to  the  plaintiff,  free  on  board 
defendant's  dock  in  the  city  of  New  York,  certain  lumber  for  the 
sum  of  $27  per  1,000  feet,  including  freight  charges  to  that  city, 
which  were  to  be  paid  by  plaintiff  in  cash.  March  2,  1905,  the  In- 
ternational Mahogany  Company,  in  order  to  comply  with  its  contract, 
made  a  contract  with  the  Gibson  Cypress  Lumber  Company,  a  foreign 
corporation,  whereby  the  latter  ccxnpany  agreed  to  ship  the  lumber  to 
the  former  company,  free  on  board  defendant's  dock  in  the  city  of 
New  York,  for  $385.83;  the  former  company  agreeing  to  pay  the 
freight  charges  in  cash  at  the  time  of  delivery.  On  March  4,  1905, 
the  Gibson  Cypress  Lumber  Company  delivered  the  lumber  to  the 
defendant  at  Gibson,  in  the  state  of  Louisiana,  for  transportation  to 
defendant's  dock  in  New  York  City,  and  received  a  bill  of  lading 
therefor,  marked  "Not  Negotiable,"  and  containing  the  name  of  the 
International  Mahogany  Company  as  consignee.  On  March  20,  1905, 
the  Intemati(»ial  Mahogany  C^pany  assigned  its  bill  against  the 
plaintiff  for  the  purchase  price  of  said  lumber  to  the  Astoria  Veneer 
Mills.  About  the  same  day  the  plaintiff  was  notified  of  the  assign- 
ment and  asked  to  pay  the  purchase  price  of  the  lumber  to  said  Astoria 
Veneer  Mills.  The  bill  of  lading,  properly  indorsed,  was  delivered 
to  the  plaintiff  on  April  1,  1905.  On  March  30,  1905,  the  lumber 
arrived  at  the  defendant's  dock  in  New  York  City  and  was  com- 
I^etely  discharged  thereon  at  3  o'clock  of  the  afternoon  of  the  fol- 
lowing day.  On  the  30th  of  March,  1905,  the  defendant  sent  a  writ- 
ten notice  to  the  consignee,  the  International  Mahogany  (^mpany, 
informing  it  of  the  arrival  of  the  lumber,  and  stating  that  the  freight 
charges  were  $214.50.  The  International  Mahogany  Company  in- 
dorsed this  notice  with  a  direction  to  deliver  the  lumber  to  the  plain- 
tiff, and  delivered  the  notice  so  indorsed  to  the  Astoria  Veneer  Mills. 
The  latter  company  on  April  3,  1905,  loaned  the  plaintiff,  at  his  re- 
quest, the  amount  of  the  freight  charges,  and  gave  him  the  indorsed 
notice  of  the  arrival  of  the  lumber,  with  a  receipted  bill  for  the  pur- 
chase price  thereof,  and  the  plaintiff  gave  that  company  his  secured 
promissory  notes  therefor.  On  April  4,  1905,  the  plaintiff  demanded 
the  delivery  of  the  lumber  from  defendant  and  tendered  it  the  bill 
of  lading,  the  notice  of  arrival,  and  the  Astoria  Veneer  Mills'  check 
for  the  freight  charges.  The  defendant  refused  to  deliver  the  lumber 
unless  the  freight  charges  were  paid  in  cash.  The  parties  stipulated 
on  the  trial  that  the  defendant  had  the  rig^t  to  demand  the  payment 
of  tiiose  diarges  in  cash.  On  the  same  day,  and  before  the  payment 
of  the  freight  charges  in  cash,  and  while  the  lumber  was  in  defend- 
ant's possession,  the  consignor,  Gibson  Cypress  Lumber  Company, 
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notified  the  defendant  not  to  deliver  the  lumber.  On  that  day  the 
consignee,  the  International  Mahogany  Company,  was  duly  adjudged 
a  bankrupt.  On  April  5,  1905,  the  plaintiff  again  demanded  delivery 
of  the  lumber,  and  again  presented  the  Astoria  Veneer  Mills'  check 
in  payment  of  the  freight  charges,  and  the  defendant  again  refused 
to  deliver  the  lumber.  On  the  following  day  the  plaintiff  tendered 
cash  to  the  defendant  in  payment  of  the  freight  charges,  and  the  de- 
fendant then  refused  to  deliver  the  lumber,  on  the  ground  that  its 
delivery  had  been  prevented  by  the  order  of  the  consignor. 

[1,  J]  The  unpaid  consignor's  right  of  stoppage  in  transitu  may  be 
exercised  against  an  insolvent  consignee  at  any  time  prior  to  actual 
or  ccmstructive  delivery  of  the  goods  or  the  assignment  of  the  bill  of 
lading  to  a  bona  fide  purchaser  for  value.  The  consignor  may  exer- 
cise tfiis  rightj  while  the  goods  are  in  the  possession  of  the  carrier 
at  the  place  of  destination  and  are  held  for  unpaid  freight  charges, 
unless  the  bill  of  lading  has  been  so  assigned.  Hutchinson  on  Car- 
riers (3d  Ed.)  §  760,  note  10,  §§  766,  767;  Harris  v.  Hart.  6  Duer, 
606;  Cyc.  vol.  35,  pp.  493-503. 

[3]  In  the  case  at  bar  there  was  no  delivery  of  the  goods  prior  to 
the  defendant's  receipt  of  the  stoi^^  or&er  from  tiie  consignor, 
and  the  indorsement  and  transfer  of  the  bill  of  lading  was  ineffectual 
under  the  circumstances  of  the  case  to  defeat  the  consignor's  right 
of  stoppage  in  transitu.  In  Gass  v.  Astoria  Veneer  Mills,  121  App. 
Div.  182,  105  N.  Y.  Supp.  794,  and  134  App.  Viv.  184,  118  N.  Y. 
Supp.  9S2,  the*  legal  effect  of  that  identical  bill  of  lading  was  deter- 
mined by  this  court  in  an  action  instituted  by  the  present  plaintiff 
against  the  Astoria  Veneer  Mills  to  restrain  the  collection  or  enforce- 
ment of  the  notes  given  by  him  under  the  circumstances  hereinbefore 
stated.  This  court  held  that,  although  the  transfer  of  an  uncondi- 
tional bill  of  lading  by  indorsement  and  delivery  for  value  may  de- 
feat the  right  of  stoppage  in  transitu,  the  words  "Not  N^otiable" 
on  the  face  of  the  bill  in  the  case  at  bar  were  sufficient  to  put  the  in- 
dorsee upon  his  inquiry  with  regard  to  the  rights  of  the  consignor. 
The  plaintiff,  instead  of  endeavoring  to  ascertain  the  condition  of 
affairs,  appears  to  have  taken  the  bill  of  lading  without  question. 
He  made  no  subsequent  investigation,  and  by  n^lecting  promptly  to 
pay  the  freight  charges  unreasonably  delayed  dl>taining  possession 
of  the  lumber  until  the  consignee  had  fail^  and  the  consignor  had 
exercised  its  right  of  stoppage  in  transitu.  Under  these  circumstances, 
and  in  view  of  our  recent  decision  in  Gass  v.  Astoria  Veneer  Mills, 
supra,  I  think  the  defendant  was  warranted  in  obeying  the  stoppage 
order  transmitted  to  it  by  the  consignor.  Its  letters  to  the  consignee 
do  not  omtain  any  waiver  of  its  right  to  hold  the  lumber,  those  com- 
munications expressly  making  the  proper  payment  Of  the  freight 
charges  a  condition  precedent  to  delivery. 

The  judgment  should  be  reversed.  All  concur. 
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NkW    TbIAI.    (I  169*}— DXTBBIfnrATXOll— IlfJUBT  to  WOBElCUr— FALI.  XR031 


Tn  an  action  for  Injury  to  a  workman,  who  fell  from  a  trratle  on  a 
bnlldlng,  defendants  held  entitled  to  a  new  trial,  on  verdict  for  plalntlflL 

[Ed.  Note.— For  other  cases,  see  New  Tidal,  Gent  DIs.  H  819,  336; 
Dec.  Dig.  f  169.*] 

Woodward,  dlsffeatlng. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Julia  F.  Wright,  as  administratrix  of  Frederick  W. 
Wright,  deceased,  against  Charles  D.  Smith  and  another,  partners. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.   Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

James  J.  Mahoney,  of  New  York  City  (M.  J,  Wright,  of  New  York 
City,  on  the  brief),  for  "appellants. 
Don  R.  Almy,  of  New  York  City,  for  respondent. 

THOMAS,  J.  Defendant's  servant  stepped  on  a  plank  on  a  trestle. 
The  plank  tipped  or  slipped,  and  the  defendant  fell  upon  a  brace  be- 
low, where  the  short  remnant  of  a  stringer,  falling,  hit  him.  So  the 
jurv  has  found.  That  the  plank  slipped,  that  decedent  fell,  and  that 
the  cimber  hit  him,  one  Nelson,  his  fellow  servant,  alone  testifies. 
That  he  fell  through  a  misstep,  and,  grasping  the  short  timber,  car- 
ried it  away,  so  that  it  fell  upon  him,  Williamson,  foreman  at  the 
time,  alone  testifies.  Each  man  states  that  he  was  looking  at  him  at 
the  instant.  Nelson,  a  foreigner,  is  less  clear  in  his  generaJ  evidence; 
but  Williamson's  credibility  is  impaired  by  evidence  of  decedent's 
brother  that  Williamson  told  him  what  would  indicate  that  he  did  not 
see  the  man  when  he  fell.  That  the  plank  itself  did  not  fall  is  prob- 
able, but  the  question  as  submitted  to  the  jury  was  whefter  the  plank 
canted  or  tipped  and  let  him  fall. 

It  cannot  be  s«d  that  the  finding  is  against  the  weight  of  the  evi- 
dence. But  the  court  charged  that  the  case  fell  under  the  Labor  Law, 
and  that  the  trestle  was  a  structure,  and  the  plankii^  a  scaffold.  The 
question  discussed  is  whether  the  place  where  the  man  fell  was  a 
scaffold.  The  trestle  was  in  the  course  of  construction,  and  its  in- 
tended use  was  for  a  temporary  tramway  for  dirt  cars  connected  with 
building  a  tunnel.  It  was  to  consist  of  a  series  of  braced  bents,  on 
which  were  longitudinal  girders.  The  bents  were  in  place,  with  cer- 
tain bracing.  Soxas  of  the  stringers  were  in  place.  One  was  on  the 
bents,  but  not  carried  forward  to  its  position,  and  others-  were  below 
waiting  to  be  raised  and  placed.  Each  bent  consisted  of  two  vertical 
posts  erected  on  the  floor  of  a  pier,  with  a  crosspiece  or  cap  fastened 
at  the  top.  Th^  were  braced,  and  the  stringers,  in  length  from  24  to 
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36  feet,  ran  on  each  side,  as  stated.  While  doing  the  work  on  the 
bents,  it  was  necessary  to  have  temporary  planks  to  space  the  bents, 
which  were  8  feet  apart.  The  planks  were  scaffolding  material,  10 
inches  wide,  14  to  16  feet  long.  There  were  usually  two  planks,  laid 
a  few  inches  apart  laterally,  and  at  their  ends  one  plank  overlapped 
the  on-continuing  walk;  but  the  planks  were  moved  and  used  as  the 
exigencies  of  the  work  required. 

Are  planks  laid  along  a  trestle  for  a  way,  on  which  workmen  paiss 
to  and  fro,  and  on  which  they  stand,  as  necessity  and  convenience  re- 
quire, to  raise  up  and  set  in  place  the  constructing  material,  scaffold- 
ing, within  the  meaning  of  the  Labor  Law  ?  Webster  defines  a  scaf- 


"A  temporary  stractare  of  timber,  boards,  eta,  for  various  pnrpoBes,  as 
for  supporting  workmen  and  materials  in  building,  tot  ezbiUtlng  a  spec- 
tacle upon,  for  holding  the  spectators  at  a  show,  etc." 

It  is  a  structure  that  holds  laborers  or  materials  to  raise  them  to  a 
height.  Such  a  structure  includes,  necessarily,  a  floor  and  a  support 
for  it.  The  support  neea  not  be  independent  timbers  running  to  the 
groimd,  for  scaffolds  are  customarily  strung  from  or  supported  by 
attachments  to  the  structure  itself.  But  in  such  case  the  attachments 
are  usually  independent  of  the  structure.  Here  the  flooring  is  laid 
on  the  structure,  and  has  no  structure  of  its  own.  The  support  is  not 
temporary ;  it  is  not  built  to  carry  workmen ;  it,  with  the  boards  across 
it,  is  not  constructed  to  raise  up  workmen,  so  that  they  can  reach 
work  aloft  The  workmen  are  makit^  the  structure,  and,  to  stand 
upon  and  reach  from  one  part  of  it  to  another,  boards  are  laid  over 
the  frame.  In  the  same  way  rough  boards  are  laid  on  floor  timbers, 
on  which  men  stand  or  walk  about,  while  doing  work  preparatory  to 
laying:  the  temporary  floor,  shifting  the  boards  from  time  to  time  as 
the  work  requires.  The  flooring  may  be  scaffolding  timber;  but  I 
doubt  whether  a  carpenter  would  consider  loose  boards  laid  across 
beams  for  temporary  purposes  as  a  scaffold,  and  much  less  would  it 
be  expected  that  sudi  boards  should  be  nailed  down. 

The  scaffold  contemplated  by  the  statute  is  something  erected ;  but 
where  temporary  boards  are  placed  on  a  structure,  to  be  shifted  hither 
and  yon  as  the  work  shifts,  something  is  not  erected.  Sts^^g  is  not 
erected  or  placed.  A  temporary  way  is  made.  Whether  such  a  way 
as  the  Employer's  Liability  Act  intends  need  not  be  discussed.  I  can 
conceive  that  the  statute  here  involved  could  be  wrenched  wide  enough 
to  cover  loose  boards  as  customarily  laid  down  for  passage  on  uncov- 
ered beams  of  structures  in  the  course  of  erection;  but  such  an  ex- 
pedient is  not  within  the  usual  meaning  of  the  language  used,  where- 
by the  intenti(»i  is  to  be  learned. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event 


RICH,  J.,  concurs.  JENKS,  P.  J.,  and  BURR,  J.,  concur  in  re- 
sult WOODWARD,  J.,  dissents. 
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(Supreme  Court,  Appellate  DlTtoion,  Second  Department  September  10. 1912.) 

1.  MJl8XK£  and  .  SEBTANT  (i  121*) — VATS — NkCESSITT  FOB  GUARD. 

Tbe  requirement  under  Labor  Law  (CodsoL  Laws  1909,  c.  31j  |  81, 
that  TatB  t>e  properljr  goarded,  reqoires  guards  to  prevent  Injnry  to  €BQi- 
ployte  tbrou^  splasbii^  of  liquids,  as  wtil  as  to  prevent  tbelr  tall  Into 
vats,  tf  such  bijnry  would  be  foreseeaa  br  a  reasmablr  prudent  man  In 
uEli'jk  ordinary  care. 

{li:d.  Note.— SV)r  other  cases,  see  Uastw  and  Semnt,  Cent  Dig.  U  228- 
231;  Dea  Dig.  |  121.*] 

2.  Masixr  ard  Sestaht  CH  286,  288*) — Vats— FAimBE  lo  Guabu — Jxjst 

QUESnORB. 

Whether  failure  of  an  employer  to  guard  a  rat  to  prevent  splashing 
of  an  Injurious  liquid  upon  a  workman  was  negligent,  In  view  of  the  re- 
quirement, under  Labor  Law  (GonsoL  Laws  1909,  c.  81)  f  81,  that  vats 
be  guarded,  and  whether  tbe^  workman  assumed  ttie  risk,  held,  under  the 
evidence,  Jury  questions. 

TEd.  Note.— For  other  cases,  see  Manter  and  Servant,  Gent  Dig.  H 
10G8-1088,  1001,  1006,  1010-1050;  Dec.  Dig.  H  286,  288.*] 

8.  Mastbb  and  Sksvart  ({  121*) — "Defbctive.'* 

Ma<dilnery  permitted  to  remain  unguarded,  in  violation  of  Labor  Law 
(Consol.  Laws  1909,  c.  31)  |  81,  Is  "defective,**  within  the  meaning  of  tbe 
Employer's  Liability  Act 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Gent.  Dig.  || 
228-231;  Dec.  Dig.  S  121.* 
For  other  d^lnitlons,  see  Words  and  Phrases,  vol.  8,  p.  7631.1 
4.  Mastkb  and  Sebtart  (I  265*) — Nbolxobncb — Failubb  to  Guabd  Machir- 

EBT — BUBDEN  07  PbOOF. 

The  burden  Is  on  an  employer,  sued  for  Injury  resulting  from  alleged 
negligent  failure  to  guard  a  vat  to  prevoit  splashing,  to  show  that  it 
was  Impracticable  to  maintain  a  guard. 

[Ed.  Note.— For  other  casei^  see  Mast»  and  Serran^  Cent  Dig.  ff  S7T- 
908;  Dec.  Dig.  |  265.*] 

Hlrschb«g  and  Burr,  TJ.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Adam  Bell  against  the  Proctor  &  Gamble  Manufacturing 
Company,  Incorporated.  Judgment  dismissing  the  complaint,  and 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  BURR,  CARR,  WOODWARD, 
and  RICH.  JJ. 

Warren  C.  Van  Slyke,  of  New  York  City  (George  M.  Pinney,  of 
New  York  City,  on  the  brief),  for  appellant. 

Bertrand  I^  Pettigrew,  of  New  York  City  (Walter  Lester  Glenney, 
of  New  York  Ci^,  on  the  brief),  for  respondent 

CARR,  J.  The  plaintiff  appeals  from  a  judgment  dismissing  his 
complaint  at  the  close  of  his  proofs.  The  action  was  brought  by  a 
servant  against  his  master  to  recover  damages  for  pers(»ial  injuries, 
caused  by  the  alleged  negligence  of  the  defendant  in  failing  to  fur- 
nish to  the  plaintiff  a  reasonably  safe  place  in  which  to  work.  The 
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plaintiff  had  been  in  the  employment  of  the  defendant  for  about  18 
months  before  the  happening  of  the  accident.  The  defendant  carried 
on  a  large  business  of  converting  various  substances  into  glycerine. 
In  its  factory  were  located  a  number  of  large  iron  stills,  heated  by 
steam.  In  them  were  distilled  from  various  substances  the  desired 
glycerine.  After  the  process  of  distillation  was  ccHnpleted,  and  the 
pure  glycerine  run  off  into  other  receptacles,  the  still  was  emptied  into 
a  vat  located  underneath  it  for  the  purpose  of  removing  the  impuri- 
ties, which  had  resulted  from  the  process  of  distillation,  and  which 
were  called  "foots."  A  pipe  ran  from  the  bottom  of  the  still  into  the 
uncovered  vat  beneath.  This  vat,  which  was  of  iron,  was  about  5 
feet  in  depth  and  about  15  feet  in  circumference.  Its  top  was  over 
4  feet  from  the  floor  level.  During  all  the  period  of  the  plaintiff's 
employment,  he  had  been  engaged,  either  at  ni^t  or  in  the  daytime, 
in  emptying  the  stills.  The  one  in  question  was  surrounded  with  a 
meshwork  of  pipes,  with  an  opening  through  which  the  operator  could 
gain  access  to  the  still  and  vat.  He  had  a  long  tool,  which  served  as 
a  key  to  open  a  valve  in  the  pipe  which  emptied  the  still. 

At  the  time  of  the  accident,  according  to  the  plaintiiFs  testimony, 
he  turned  the  valve  slowly  with  the  key,  and  allowed  some  of  the 
jmpure  material  to  run  into  the  vat;  then,  as  he  testified,  there  came 
a  sudden  splashing  from  the  pipe  and  vat,  and  the  material  splashed 
over  him,  causing  him  to  be  severely  burned.  He  had  never  seen 
such  a  splashing  before  during  his  employment  on  this  work.  At  va- 
rious times  theretofore  some  small  drops  of  the  material  had  splashed 
on  his  hands  and  other  parts  of  his  body,  causing  slight  bums.  No 
explanation  was  offered  as  to  the  causd  of  the  splashing  which  re- 
sulted in  the  accident  to  the  plaintiff,  nor  was  any  attempt  made  to 
show  that  there  was  any  defect  in  the  machinery,  as  to  which  the  de- 
fendant was  negligent.  The  whole  claim  of  the  plaintiff  was  to  the 
effect  that  the  vat  in  question  should  have  been  so  guarded  by  a  cover 
as  to  prevent  any  splashing  of  the  heated  material  descending  into  it 
from  the  still.  Reliance  is  had  by  the  plaintiff  on  section  81  of  the 
Labor  Law  (Consol,  Laws  1909,  c  31),  which  provides  in  part  as 
follows : 

■■All  Tats,  pans,  nwi,  SlaneTB,  cogs,  gearing,  Mting,  sliafttaig,  setflcrsws 
and  iiiacliiiiei7>  of  may  deacriptlott  Bhall  be  properly  guarded." 

[  1  ]  Evidence  was  given  by  the  plaintiff,  through  a  witness,  Calvert, 
who  had  been  a  foreman  in  the  place,  that  on  various  occasions,  when 
the  stiU  was  opened,  the  contents  had  splashed  3  or  4  feet,  and  on 
one  occasion  12  feet,  and  that  said  Calvert  had  called  the  attention 
of  his  superiors  to  the  danger  likely  to  result  from  such  splashing. 
The  learned  trial  court  was  of  the  opinion  that  the  words  "properly 
guarded,"  used  in  the  statute  in  relation  to  a  vat,  meant  some  bar- 
rier which  would  prevent  an  employe  from  accidentally  falling  into 
the  vat,  and  did  not  apply  to  any  precautionary  device  to  prevent  the 
contents  of  still  or  vat  from  splashing  out  over  those  at  work  near  by. 

[2,  3]  We  think  that  the  words  "properly  guarded"  were  not  used 
tn  this  statute  in  such  a  restricted  sense.    Whatever  guard  was  re- 
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quired  by  the  statute  was  one  prc^rtionate  to  the  reasonably  expecta- 
ble danger  arising  from  the  ordinary  use  of  the  machinety  or  recepta- 
cle in  question.  In  this  case  there  could  have  been  no  probable  dan- 
ger of  an  employe  accidentally  falling  into  the  vat.  Whether  any 
precautionary  device  should  have  been  used  to  prevent  a  danger  of 
the  material  in  question  splashing  out  on  an  employe  at  work  near 
by,  would  depend  on  whether  or  not  a  man  of  reasonable  prudence, 
in  the  exercise  of  ordinary  care,  should  have  anticipated  the  likelihood 
of  such  a  happening.  That  question  is  primarily  one  for  a  jury,  unless 
no  inference  of  negligence  was  permissible.  If  there  had  been  splash- 
ing for  a  considerable  distance  at  various  times  in  the  use  of  these 
stills  and  vats,  and  this  fact  was  brought  home  to  the  attention  of  the 
master,  then  it  was  a  question  for  the  jury  to  determine  whether,  in. 
view  of  such  circumstances,  some  device  by  way  of  a  guard  should 
have  been  onployed  for  the  protection  of  employes  from  the  danger- 
of  such  splashing.  And  if  such  a  guard  was  properly  required,  then 
the  machinery  in  question  was  defective,  within  the  meaning^  of  the 
Employer's  Liability  Act.  Proctor  v.  Rockville  Center  Milling  Co.,. 
205  N.  Y.  508,  99  N.  E.  81. 

[4]  The  plaintiff  set  up  in  his  complaint  and  proved  the  service . 
of  a  notice  sufficient  to  bring  his  action  within  the  remedial  provisions 
of  the  statute  above  cited.  If  for  any  reason  it  was  impracticable,  in. 
the  proper  use  of  these  appliances^  to  guard  this  vat  against  the  likeli- 
hood of  a  splashing,  then  it  was  incumbent  upon  the  defendant  to 
oflFer  such  proof.   Scott  v.  International  Paper  Co.,  204  N.  Y.  49, 


We  are  of  opinion,  therefore,  that  on  the  record  now  before  us  it 
was  error  for  the  trial  court  to  dismiss  the  plaintiff's  complaint.  The- 
questions  of  the  defendant's  negligence  and  the  plaintiff's  assumption 
of  risk  should  have  been  submittecl  to  the  jury. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the  event. 

WOODWARD  and  RICH,  JJ..  concur.  HIRSCHBERG  and 
EUKR,  J],,  dissent 


PEOPLE  ex  ret  HOWlfiT  t.  WARDEN  0/  CITY  PRISON. 
(Snpreme  Court,  Special  Term,  Kings  County.    April,  1912.) 

ABDUOnOlT  (8  1*>— STATUTOET  OVFEIfBES — BLBMBNTS. 

The  character  of  the  place  Into  which  a  female  Is  Inveigled  la  an  es- 
BWtlal  element  of  the  offense  of  abduction,  under  Penal  Law  (Consol. 
Laws  1900,  a  9  70.  sabd.  2,  proridlng  that  a  pwaon  who  Inv^es 
an  unmarried  female  of  previous  chaste  character  into  a  house  of  111 
fame,  or  of  assignation,  or  elsewhere,  for  purpose  of  sexual  intercourse, 
is  guilty  of  abduction,  and  the  place  must  to  some  extent  be  a  place  for 
purposes  of  prostitution;  and  one  who  induced  a  female  to  take  an 
automobile  ride  with  him,  and  who  on  the  return  trip  attempted  to  as- 
sault her  on  or  near  a  public  highway,  is  not  guilty  of  "abduction." 


[Ed.  Note.— For  other  cases,  see  Abduction,  Cent  Dig.  U  1-10;  Dee. 
Dig.  S  I.* 

For  other  definitions,  see  Words  and  Phrases,  voL  1,  pp.  14, 15 ;  toL  8, 
p.  75fi0.] 
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Habeas  corpus  by  the  People,  on  relation  of  Robert  Howey, 
against  the  Warden  of  the  City  Prison,  to  examine  into  the  cause 
of  the  imprisonment  and  detention  of  relator.  Relator  discharged. 
Affirmed  on  appeal,  137  N.  Y.  Supp.  1137, 

Robert  H.  Wilson,  for  relator. 

James  C.  Cropsey  (George  H.  FolweU,  of  counsel),  for  respondent. 

STAPLETON,  J.  The  prosecutrix  and  a  female  companion  ac- 
cepted an  invitation  of  the  relator  and  a  male  companion  to  take 
a  ride  in  an  automobile.  The  invitation  was  accepted  in  Kings 
county.  There  was  some  evidence  of  a  misrepresentation  by  which 
the  females  were  induced  to  meet  the  men  at  a  restaurant  attached 
to  a  brewery,  and  while  in  the  restaurant — a  place  of  practical  se- 
curity— ^the  women  were  invited  by  the  men  to  take  a  ride  under 
circumstances  free  from  unlawful  methods.  The  party  took  a  ride 
far  into  the  country.  They  stopped  at  a  roadhouse,  where  they  had 
an  elaborate  dinner,  with  wine,  and  participated  in  dancing,  all  of 
which  occupied  a  number  of  hours,  and  they  were  compelled  to 
wait  a  couple  of  hours  longer  while  the  automobile  was  being  re- 
paired. During  all  of  this  time  there  was  no  improper  act  or  sug- 
gestion on  the  part  of  the  males.  On  the  return  trip  a  stop  oc- 
curred on  the  roadside  in  Queens  county  through  the  alleged  ex- 
haustion of  gasoline.  Whether  this  stop  was  occasioned  by  ne- 
cessity or  pretense  presents  a  question  of  fact.  It  was  during  this 
stop,  the  prosecutrix  alleges,  that  on  the  roadside,  some  distance 
away  from  the  automobile,  an  unsuccessful  attempt  was  made  by 
the  relator  to  perpetrate  upon  her  an  act  of  sexual  intercourse.  The 
prosecutrix  laid  an  information  before  a  city  magistrate  in  the 
county  of  Kings,  charging  the  defendant  with  the  crime  of  abduc- 
tion. The  examination  was  had  in  Kings  county.  The  relator  was 
held  to  answer.  The  tribunal  to  which  the  depositions  were  returned 
was  the  County  Court  of  Kings  County  and  the  action  of  the  grand 
jury  of  that  county  is  awaited,  if  the  commitment  be  valid. 

Section  70  of  the  Penal  Law  defines  the  crime  of  abduction.  The 
prosecutrix  was  not  under  the  age  of  18  years,  and  the  crime,  as 
defined  under  subdivision  1  of  that  section,  could  not  be  committed 
with  relation  to  her.  Neither  could  it  have  been  committed  under 
subdivision  4  of  that  section.  I  am  satisfied,  from  a  careful  reading 
of  the  evidence,  that  there  are  no  facts  which  would  justify  the  hold- 
ing of  an  unlawful  taking  or  detention  of  the  prosecutrix  in  Kings 
county  against  her  will  by  the  relator,  in  violation  of  subdivision  3 
of  section  70.  The  subdivision  of  the  section,  defining  the  crime 
under  which  it  is  contended  the  relator  may  be  held  to  await  the 
action  of  the  grand  jury  of  Kings  county,  is  subdivision  2,  which 
reads  as  follows: 

"A  person  who  inveigles  or  entices  an  onmaTrled  female  of  prerions  cttaste 
character  Into  a  house  of  ill  fame  or  of  assignation,  or  elsewhere,  for  the 
purpose  of  prostltntion  or  sexual  Intercourse^  is  guilty  of  abduction." 

The  place  where,  in  an  attempt  to  perpetrate  an  act  of  sexual  in- 
tercourse, it  is  all^^  the  assault  was  committed  upon  the  prosecu- 
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trix  by  the  relator,  was  upon  or  near  a  public  highway  in  the  county 
of  Queens,  not  within  500  yards  of  the  boundary  between  Kings 
and  Queens  counties.  It  is  my  opinion  that  the  character  of  the 
place  into  which  a  female  is  inveigled  or  induced  is  an  essential  ele- 
ment of  the  offense  of  abduction  under  subdivision  2  of  section  70. 
It  must  to  some  extent  be  a  place  for  purposes  of  prostitution  or 
of  assignation;  and  unless  it  has  been  previously  so  used,  the  of- 
fense does  not  come  within  that  subdivision.  In  State  of  Minnesota 
V.  McCrum,  38  Minn.  154,  36  N.  W.  102,  the  Supreme  Court  of 
Minnesota  thus  construed  a  statute  phrased  in  essentially  the  same 
language.  See,  also,  Nichols  v.  State,  127  Ind.  406,  26  N.  E.  839; 
Miller  v;  State,  121  Ind.  294,  23  N.  E.  94;  Carpenter  v.  People,  8 
Barb.  603;  People  v.  Richards,  108  N.  Y.  137,  15  N.  E.  371,  2  Am. 
St.  Rep.  373.  If  an  offense  has  been  committed  by  tfie  relator  in 
the  jurisdiction  of  the  courts  and  grand  jury  of  Queens  county,  a 
prosecution  against  him  may  be  instituted  there. 

The  writ  must  be  sustained,  and  a  final  order  may  be  entered  dis- 
charging the  relator. 


(152  App.  DlT.  405.) 

DANNSa  r.  NEW  TORE  &  H.  R.  GO.  et  aL 

(Supreme  Conrt,  Appellate  Division,  Second  Department.   September  10, 1912.) 

iHJUNCnOK  (t  113*) — ObADB  CBOSSINOS — ^BLIinNATION — Pbopebtt  Owhsbs— 

Bight  fo  iKJUscmoH— Laohib. 

In  Septonber.  1907,  the  Public  Service  Commission  directed  tiie  ellm- 
Inatlon  of  certain  grade  crosBlngB  In  Mt  Vernon ;  tbe  plan  providing  for 
a  relocation  of  O.  street,  so  tbat  It  followed  a  straight  line  from  tbe 
place  of  the  eliminated  crossing  to  S.  avaiue  and  Tonkers,  and  crossed 
tbe  Bronx  river  at  a  point  some  distance  from  the  existing  bridge,  In- 
volving an  ^Iminatlon  of  the  bridge,  and  causing  a  detriment  to  plain- 
tiff's property  In  Yonkers,  near  tbe  eliminated  bridge.  The  work  of  re- 
constructing the  roadbed  on  the  changed  line  of  the  railroad  commenced 
In  1908,  and  the  new  bridge  (^rrylng  O.  street  as  altered  over  the  river 
was  commenced  In  1900,  and  completed  In  Febroary,  1911,  a  few  daya 
before  tbe  tearing  down  of  the  old  bridge.  A  eld,  that  plaintiff,  not  bav- 
Ing  sued  to  restrain  such  change  nntll  February  8, 1011,  was  barred  tnm 
Injunctive,  rdief  by  laches. 

[Ed.  Not&— For  other  cases,  see  Injunction,  Oent  Dig.  H  198-201; 
Dec  Dig.  i  118.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Adam  Danner  against  the  New  York  &  Harlem  Rail- 
road Company  and  another.  From  a  judgment  dismissing  the  com- 
plaint (73  Misc.  Rep.  113,  130  N.  Y.  Supp.  723),  plaintiff  appeals. 
Aifirmea, 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  WOODWARD,  JJ. 

James  M.  Hunt,  of  New  York  City,  for  appellant. 
George  H.  Walker,  of  New  York  City,  for  respondents. 

HIRSCHBERG.  J.  The  plaintiff  now  is,  and  during  14  years  last 
past  has  been,  the  owner  of  certain  real  property  used  by  him  for 

*For  oUmt  ewm  m«  Mine  tople *  |  mnaalii  D«g.  *  Aak  DiCKi  1M4  to dat^  ftB^^X&taiw 


Digilized  by 


Sup.Ct) 


DANKKS  V.  FMW  YORK  A  H.  B.  00. 


271 


the  purpose  of  a  mach|ne  repair  shop,  situated  in  the  city  of  Yonkers, 
and  bounded  on  the  west  by  the  Bronx  River  road  and  on  the  ncnth 
by  Hunt's  Bridge  road,  public  highways  in  the  city  of  Yonkers,  and 
on  the  east  by  the  Bronx  river,  the  center  line  of  which  is  the  division 
line  between  the  cities  of  Yonkers  and  Mt.  Vernon.  Hunt's  Bridge  ■ 
road  was  carried  across  the  Bronx  river  by  a  bridge,  known  as  Hunt's 
Bridge,  and  thereby  it  connected  with  Oak  street,  a  public  highway  in 
the  aty  of  Mt  Vernon.  These  two  highways  and  this  bridge  made 
a  continuous  highway  from  about  the  center  of  the  present  city  of 
Yonkers,  past  the  plaintiff's  property,  at  or  near  Hunt's  Bridge,  across 
the  Bronx  river,  through  the  city  of  Mt.  Vernon,  and  into  the  town 
of  Kastchester.  The  railroad  owned  by  the  defendant  New  York  & 
Harlem  Railroad  Company,  and  leased  to  and  operated  by  the  defend- 
ant New  York  Central  &  Hudson  River  Railroad  Company,  crossed 
Oak  street  in  Mt.  Vernon  at  grade,  some  distance  from  Hunt's  Bridge, 
and  the  line  of  Oak  street  from  that  point  to  its  intersecti(Hi  with 
Hunt's  road  across  the  bridge  foUowed  a  somewhat  irregular  or 
curved  course. 

In  September,  1907,  the  Public  Service  Commission,  upon  the  joint 
petition  of  the  city  of  Mt.  Vernon  and  the  New  Yoric  Central  &  Hud- 
son River  Railroad  Company,  directed  the  elimination  of  the  Oak 
street  gjade  crossing,  and  of  grade  crossings  at  Mt.  Vernon  and  Fleet- 
wood avenues,  streets  parallel  with  Oak  street,  in  the  city  of  Mt. 
Vernon.  The  plan  adopted  by  the  Public  Service  Commission  relo- 
cated Oak  street,  so  that  it  followed  a  straight  line  from  the  place 
of  the  eliminated  crossing  to  Sherwood  avenue,  in  Yonkers,  and 
crossed  the  Bronx  river  at  a  point  some  distance  north  of  Hunt's 
Bridge.  The  line  of  the  defendants'  railroad  was  also  relocated,  so 
as  tb  cross  the  new  line  of  Oak  street  by  an  overhead  crossing  some 
350  feet  west  of  the  former  place  of  intersection.  The  result  of  this 
change  has  been  the  closing  of  old  Oak  street  by  the  defendants' 
new  line  of  tracks,  whidi  now  cross  it  at  grade  about  350  feet  west 
of  the  old  crossing,  and  the  destruction  of  Hunt's  Bridge,  where  old 
Oak  street  formerly  csossed  the  Bronx  river,  by  the  abutments  and 
Training  walls  of  the  defendants'  new  line. 

"The  court  below  has  found  that,  owing  to  the  grades  in  Mt.  Ver- 
non and  the  various  street  locations  adjacent  to  the  crossing,  it  was 
impracticable  to  eliminate  the  Oak  street  crossing  on  the  former  line 
of  the  railroad,  and  that  the  most  feasible  and  practicable  method  of 
eliminating  that  crossing  was  to  change  the  line  of  the  railroad.  The 
dosing  of  old  Oak  street  and  the  destruction  of  Hunt's  Bridge,  the 
court  finds,  have  caused  considerable  damage  to  the  plaintiff's  prop- 
erty. The  plaintiff  has  instituted  this  action  for  an  injunction  re- 
straining the  defendants  from  obstructing  o\d  Oak  street  with  the 
railroad  tracks,  and  directing  them  to  restore  that  highway  and  Hunt's 
Bridge  to  their  original  condition  and  former  efficiency,  for  his  use 
and  for  the  use  of  others. 

The  plaintiff  claims  that  the  provisions  of  the  Railroad  Law  (Chap- 
ter 481,  Laws  of  1910  [Consol.  Laws  1910,  c  49])  made  it  obligatory 
upon  the  defendants,  when  building  the  relocated  line  of  their  rail- 
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TOAd  across  the  old  line  of  Oak  street,  to  restore  that  Mghway  to  its 
former  state,  or  to  such  state  as  not  unnecessarily  to  impair  its  use- 
fulness. The  defendants  claim  that  the  changes  directed  by  the  Pub- 
lic Service  Commission  were  within  the  powers  conferred  upon  that 
body  by  section  91  of  the  Railroad  Law,  providing  for  the  elimina- 
tion of  dangerous  grade  crossings,  and  that  section  21  of  the  Rail- 
road Law,  relating  to  such  elimination  and  restoration,  is  inapplica- 
ble to  the  case  of  a  highway  closed  pursuant  to  an  order  of  the  Pub- 
lic Service  Commission  under  the  authority  conferred  by  section  91, 
supra.  The  learned  Special  Term  dismissed  the  complaint,  after  a 
trial  of  the  issues,  on  the  grounds  ui^^  by  the  defendants. 

No  case  decisive  of  the  facts  here  presented  has  been  cited  to  us, 
nor  has  our  research  found  any.  In  Matter  of  New  York  Central 
&  Hudson  River  Railroad  Co.,  136  App.  Div.  756,  121  N.  Y.  Supp. 
528,  we  held  that  the  Public  Service  Commission,  in  ordering  the 
elimination  of  dangerous  grade  crossings,  may  in  a  proper  case,  as 
necessarily  incidental  to  such  elimination,  compel  the  relocation  of  tiie 
railroad  line  for  a  short  distance.  That  case  is  authority  sustaining 
so  much  of  the  order  of  Public  Service  Commission  as  directed 
the  relocation  of  the  defendant's  tracks  under  the  circumstances  of 
the  case  at  bar.  It  is  not,  however,  authority  for  the  proposition  that 
the  Public  Service  Commission  may  authorize  the  relocation  of  the 
highway  for  a  considerable  distance  beyond  the  crossing  to  be  elim- 
inated, and  the  closing  of  the  former  highway  and  the  destruction  of 
a  bridge  tiiereon  by  a  new  grade  crossing  a  considerable  distance 
from  the  crossing  to  be  eliminated.  In  Matter  of  Terminal  Railway, 
122  App.  Div.  59,  106  N.  Y.  Supp.  655.  dted  by  the  learned  Special 
Term  as  authorizing  the  order  relocating  street,  destroying 

Hunt's  Bridge,  and  closing  old  Oak  street,  the  court  simply  held  that 
the  Railroad  Commissioners,  the  predecessors  of  the  Public  Service 
Commission,  were  authorized  by  the  statute,  in  eliminating  dangerous 
grade  crossings,  to  close  certain  of  the  streets  involved  at  the  place 
of  crossing,  and  to  divert  the  traffic  from  such  streets  to  the  other 
streets,  there  to  be  carried  over  or  under  the  tracks. 

We  do  not,  however,  deem  it  necessary  to  decide  on  this  appeal 
whether  the  Public  Service  Commission  had  power,  by  virtue  of  sec- 
tion 91  of  the  Railroad  Law,  to  direct  the  closing  of  old  Oak  street 
and  the  destruction  of  Hunt's  Bridge,  350  feet  from  the  crossing  to 
be  eliminated.  We  think  that  the  record  discloses  such  laches  upon 
the  plaintiff's  part  as  should  preclude  him  from  now  obtaining  in- 
junctive relief,  which  relief,  if  granted,  would  compel  the  removal  of 
the  defendants'  tracks  and  possibly  cause  a  serious  interference  with 
the  Commission's  plans,  now  almost  completed.  The  trial  court  has 
found,  and  the  evidence  sustains  the  finding,  that  the  work  of  con- 
structing the  roadbed  on  the  changed  line  of  the  railroad  commenced 
in  1908,  that  the  work  of  constructing  the  embankments  carrying 
new  Oak  street  over  the  Bronx  river  commenced  in  1909,  and  that 
the  work  of  constructing  the  supports  for  the  bridge  over  new  Oak 
street  was  commenced  in  1909  and  the  bridge  completed  in  February, 
1911,  a  few  days  prior  to  the  tearing  down  of  Hunt's  Bridge.  The 
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plaintiff  in  his  testimony  admits  that  he  attended  a  meeting  of  the 
Public  Service  Commission  in  1905,  and  saw  the  plans  for  the  changes 
in  question,  on  a  table,  but  was  unable  to  examine  them,  owing  to  the 
crowd,  and  that  he  then  wrote  to  one  of  the  defendants,  the  New 
York  Central  &  Hudson  River  Railroad  Company's  engineers,  about 
the  plans,  and  that  the  engineer  visited  him  at  his  home  about  three 
years  and  showed  him  the  plans,  and  that  since  that  time  he  has 
watdied  the  progress  of  the  work.  The  engineer  testified  that  he 
showed  the  plans  to  the  defendant,  and  that  they  showed  the  nature 
of  the  work  proposed.  The  plaintiff  did  not  institute  this  action  until 
February  3,  1911,  and  we  do  not  find  that  the  fact  that  the  work  had 
not  been  entirely  completed  at  that  time  excuses  the  delay  foi;nd  by 
the  trial  court. 
The  judgment  should  be  affirmed.   All  concur. 


(152  App.  DlT.  444.) 

BRAGG  T.  CENTRAL  NEW  ENGI^AND  RY.  Ga 

(Supreme  Court,  Appellate  Division,  Seoona  Department  September  10, 1912.) 

L.  IteOLIGCVOB    a    83*) — CoiTTBIBtFTOBT    NEQUOKNCB— SUBSBQTTENT  NBOLZ- 

One  must  use  due  care  to  discover  and  avoid  what  may  be  reasonably 
expected  in  the  course  of  his  work  will  Injure  another,  and  he  must  In 
good  faith  use  available  methods  to  prevent  Injury  to  those  discovered 
In  peril;  and  where  one,  at  fault  or  not  at  fault,  finds  another  In  peril 
by  Uie  tatter's  own  fault  or  without  his  fault,  he  must  use  such  active 
means  as  Us  best  Jndgm«sit  prompts  and  his  ability  permits  to  preveot 
Injury  or  to  moderate  it 

[Ed.  Note.r— For  otber  cases,  see  Negligence,  Ceat  J>^g.  t  116;  Dec. 
Dig.  I  83.*] 

2.  Maotbb  and  SEBTAnr  (S  286*) — GomxiBmon  NiaLioBNOB— SnBSBQUUiT 
Nkoijoshob.  I 

A  flagmsn,  required  to  flag  a  train,  and'  the  oiglneer,  In  charge  of  the 
train,  owe  to  each  other  the  duty  to  keep  a  lookout ;  and  where  the  flag- 
man, who  was  overworked  in  an  emergency,  sat  down  on  the  end  of  a 
tie  at  the  point  he  was  directed  to  flag  the  train  and  fell  asleep,  there 
was  no  liability  for  lils  injury  by  being  struck  by  the  train,  in  the  ab- 
sence of  negligence  of  the  engineer  after  seeing  the  flagman's  peril. 

[Sd.  Notft — For  other  OLSes,  see  Master  and  BCTront  Gent  Dig.  U  681, 
688,  728-742;  Dec.  Dig.  S  236.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Lillian  B.  Bragg,  administratrix  of  George  Bragg,  de~ 
ceased,  against  the  Central  New  England  Railway  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

I.  R.  Oeland,  of  Brooklyn,  for  appellant. 

W.  E.  Hoysradt,  of  Poughkeepsie,  for  respondent 

•For  otb«r  cmm  n*  urn*  topic  A  |  imsBam  lo  Dec  ft  Am.  Dlgi.  1907  to  dattt,  *  Rep'r  Indexw 
137N.T.S.— IS 
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THOMAS,  J.  Plaintiff's  decedent  wras  sent  to  flag  a  work  train. 
He  sat  down  on  the  end  ol  a  tie,  buried  his  face  in. his  hands,  and 
while  apparently  asleep  was  killed  by  a  train  he  should  have  signaled. 
The  plaintiff  has  recovered  upon  the  theory  that  the  engineer,  en- 
titled to  be  discovered  and  warned  by  the  flagman,  in  the  exercise 
of  proper  care  should  have  himself  discovered  the  delinquent  flag- 
man and  saved  him  from  injury. 

[1]  The  case  presents  the  novel  feature  of  the  man  to  be  notified 
of  danger,  and  so  protected  therefrom,  held  ultimately  n^^gent  for 
failure  to  discover  and  protect  the  signalman  asleep.  It  would  be 
a  long  and  valueless  task  to  discuss  the  authorities  that  under  so 
many  varieties  of  fact  have  dealt  with  the  duty  of  the  locomotive 
driver  to  keep  a  lookout  and  the  result  of  his  neglect  to  do  so.  The 
industry  of  the  learned  counsel  for  the  appellant  has  brought  many 
of  them  in  view.  And  yet  the  law  is  not  peculiar  to  railway  com- 
panies, but  rather  is  common  to  all  ^rsons  exposed  in  the  ustial 
course  of  their  business  to  collision  with  others,  and  simply  is  that 
they  shall  use  due  care  to  discover  and  to  avoid  what  may  be  rea- 
sonably expected  in  the  way  or  in  the  course  of  the  work,  and  even 
in  good  faith  and  earnestly  to  use  available  methods  to  save  or  to 
investigate  injury  to  those  discovered  in  peril  by  whosesoever  fault. 

[2]  The  engineer's  duty  is  to  keep  a  watch  ahead,  maybe  for  the 
flagman,  and  especially  for  him  where  circumstances  like  those  pres- 
ent indicate  that  he  is  probably  on  duty.  The  flagman's  vital  duty 
is  to  discover  the  train  and  to  notify  the  engineer.  There  is  no 
greater  occasion  for  alertness  and  constant  fiddity  than  that,  where 
one  man  with  his  alarm  flag  stands  between  an  approaching  train 
and  an  obstructed  track ;  but  all  his  duty  fully  done  goes  for  naught, 
unless  the  engineer,  attentive,  sees  and  obeys  the  signal.  But,  if 
one  of  the  two,  thus  bound  to  mutual  lookout,  is  injured  by  tiie 
neglect  of  the  other,  the  common  inquiry  is  whether  the  injured  man 
contributed  to  the  injury.  Beyond  that  may  be  the  final  inquiry: 
Did  the  one  discovering  the  other's  peril  make  fair  use  of  his  op- 
portunity to  do  him  least  injury?  I'hat  question  essentially  has 
nothing  to  do  with  the  previous  conduct  of  either  party.  If  A.,  at 
fault  or  not  at  fault,  finds  B.  in  peril  by  his  own  or  without  his  own 
fault,  A.  should  thereupon  use  such  active  means  as  his  best  judg- 
ment prompts  and  his  ability  permits  to  withhold  the  harm  or  to 
moderate  it  ;  for  injury  that  can  be  so  turned  aside  is,  if  done,  in- 
flicted by  willful  act,  or  at  least  with  unwillingness  to  take  p^ns  to 
avert  it. 

But  the  doctrine  has  no  application  to  the  present  case.  The  en- 
gineer had  gone  from  and  was  returning  to  the  wrecked  train,  and 
so  the  tender  was  ahead  of  the  locomotive.  Hence  he  was  on  the 
side  away  from  the  man  asleep  on  the  end  of  the  tie.  The  track  was 
unobstructed,  and  the  whistle  was  duly  sounded  some  1,173  feet 
away.  There  is  no  evidence  that  the  engineer  was  looking,  other- 
wise than  along  the  track,  as  he  testifies  that  he  was ;  but  for  some 
reason  he  did  not  discover  the  figure  beside  the  track  until  he  was 
some  150  feet  from  it,  when  he  blew  the  whistle  and  applied  the 
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emergency  brake,  but  could  not  farther  see  the  man  on  account  of 
the  interposed  tender.  But  after  the  discovery  of  the  bowed  man, 
off  the  track  and  near  the  rail,  the  engineer  did  all  withui  his  power 
to  stop  the  train,  and  the  result  illustrates  the  prompt  effort.  The 
court  did  not  submit  solely  the  question  of  the  engineer's  negli- 
gence after  seeing  the  flagman,  but  rather  his  general  neglect  to  dis- 
cover him.  This  went  back  to  the  question  of  the  engineer's  and 
flagman's  primary  duty,  where  neglect  and  contributory  negligence 
negative  recovery,  for  the  charge  is : 

*n3ie  law  l8  that,  even  tbongb  he  was  fber»  eardesaly,  If  Iqr  Ane  diligence 
and  (wdinary  care  they  coald  prerent  the  Injury  coming  to  Mm,  tbey  are 
bound  to  do  BO.  *  *  *  I  leave  to  yon  this  sole  Question,  wlietJier  the 
company's  servant  could  by  tbe  exercise  of  ordinary  care  have  discovered 
this  man  on  the  track  and  prevented  injury  coming  to  lilm,  even  though  be 
were  gnUty  of  negligence  in  the  first  Instance." 

But  the  duty  of  discovery  was  initial,  and  concurred  with  the  duty 
of  the  flagman  to  protect  himself,  and  no  liability  flows  where  each 
man  culpably  failed  in  his  duty.  Thereupon  the  other  doctrine  comes 
forward  that  the  flagman,  seen,  may  not  be  run  down  without  at- 
tempt to  succor,  whether  he  was  negligent  or  otherwise.  But  that 
doctrine  has  no  place  here,  inasmuch  as  the  engineer  was  not  neg- 
ligent after  discovering  the  sleeper.  It  is  going  beyond  all  prece- 
dents and  principles  to  hold  that  a  railroad  company  is  liable  for  in- 
jury to  a  flagman  who  sat  down  and  slept,  and  was  hit  by  an  un- 
warned and  thereby  imperiled  train,  upon  the  theory  that  the  en- 
gineer's failure  to  see  him  showed  negligent  search  for  him.  The 
flagman  in  the  emergency,  as  well  as  the  engineer,  was  overworked; 
but  that  does  not  touch  the  controversy,  and  it  was  so  ruled. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.  All  concur. 


(1B2  App.  DlT.  447.)   

WILLIAMS  V.  ASHNER. 

(Sopreme  Court,  Appellate  Division,  Second  Department   September  10, 1&12.) 

BioKjEss  (i  — Right  to  Cohhissiohb— OoHTBAcr. 

PlalntDTs  assignors,  having  contracted  to  furnish  tenants  for  certain 
real  property  for  $800,  teidered  three  persona  as  prospective  tenants. 
A  draft  of  tile  proposed  lease  had  been  drawn  in  advance  of  a  meeting 
on  December  16,  1909,  which  was  tbe  subject  of  negotiation  on  that  day, 
when  the  negotiations  Tore  continued  ontll  December  Slst  On  that  day 
a  new  party  was  subatttated  tor  <uie  of  the  original  tenants  proposed, 
and,  this  done,  d^endant's  attoniey  insisted  on  a  new  contract 

with  plalntiifB  assignors,  to  tbe  effect  that,  unless  a  lease  with  the  teu- 
■Dte  then  proposed  was  actually  executed  and  tlie  deposit  provided  for 
actually  made,  plalntUTs  assignors  should  not  be  entitled  to  a  coinmia- 
siou,  and,  this  contract  having  been  executed  under  seal,  defendant's 
attorney  announced  that  his  client  would  not  sign  the  lease  and  that  the 
transaction  was  at  an  eoA.  Held,  In  tbe  absence  of  evidence  of  fraud, 
the  contract  was  a  bar  to  the  broker's  right  to  commissions. 

[fikL  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  H  79,  SL,  94-86: 
Dec  Dig.  I  63.*] 

Thomas,  J.,  dissenting. 
*nv  other  caMS  bm  huu  tople  ft  I  man  la  Dm.  *  Am.  iMgB.  im  to  dsts,  ft  RtpY  IndexM 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Bennett  Williams  against  Ida  Ashner.  From  a  judg- 
ment for  defendant,  and  from  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Affirmed. 

See,  also,  148  App.  Div.  930,  133  N.  Y.  Supp.  1150. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Samuel  D.  Lasl^,  of  Kew  York  Gty,  for  appellant 
Alfred  D.  Und,  of  New  York  Gty,  for  respondent 

WOODWARD,  J.  The  plaintiff's  assignors  concededly  entered 
into  an  agreement  with  the  defendant's  husband,  acting  as  her  agent, 
under  the  terms  of  which  said  assignors  were  to  be  paid  a  commission 
of  $800  for  finding  a  lessee  of  certain  premises  in  the  borough  of 
Manhattan.  These  assignors  cwicededly  produced  parties  ready,  will- 
ing, and  able  to  enter  into  a  lease  for  the  premises  upon  tenns  which 
appear  to  have  been  reached  substantially  between  the  parties  on  the 
1^  day  of  December,  1909,  except  that  it  appears  that  upon  that 
date  the  negotiations  were  adjourned  to  permit  of  the  drawing  of  an 
agreement  for  a  surety  for  the  money  which  was  to  be  deposited  un- 
der  the  terms  of  the  lease.  Defendant's  husband,  it  appears,  had  prac- 
tically agreed  to  become  surety  for  the  deposit,  which  aggregated 
nearly  $5,000.  It  is  conceded  on  the  part  of  the  respondent  that 
under  ordinary  circumstances  the  plaintiff  would  be  entitled  to  re- 
cover in  this  action,  the  lease  not  having  been  executed  because  of 
the  refusal  of  the  defendant  to  sign  the  same,  although  the  plaintiff's 
assignors,  on  the  refusal  of  defendant's  husband  to  become  surety  for 
the  deposit,  had  offered  to  waive  the  surety. 

It  is  contended,  however,  that  the  ordinary  rule  is  overcome  by  the 
agreements  under  seal  which  the  plaintiff's  assignors  executed  before 
the  terms  of  the  lease  had  been  agreed  upon.  The  plaintiff  put  in 
evidence  these  agreements,  which  are  two  in  number,  one  executed  on 
the  16th  day  of  December,  1910,  and  the  other  on  the  21st  day  of 
December  of  the  same  year.  The  first  of  these  agreements  is  in  the 
following  language: 

"In  consideration  of  the  premisea  and  one  dollar  paid.  It  la  agreed  between 
Morris  Damast,  Jos^li  Ostroff,  and  Louis  BlUoou,  and  S.  Asbuer,  that  said 
Morris  Damast,  Joseph  Ostroff,  and  Looia  BUloon  are  not  to  receive  any 
brokerage  or  commission  whatever,  unless  a  lease  between  said  Ashner  and 
Coheu  and  EUonsky  is  actually  executed  by  both  lessor  and  lessees,  and  the 
■deposit  therein  provided  for  actually  made,  in  which  event  only  eald  Billoon, 
Damast,  and  Ostroff  are  to  receive  the  aggregate  sum  of  $800  In  full  of  all 
«uch  commission  or  brokerage.  This  memorandum  relates  to  leasing  oC  eight 
liouses  on  E.  100th  street,  New  Zork. 

"Dated  December  16,  1909." 

The  above  is  signed  and  sealed  in  the  presence  of  a  witness,  and 
it  seems  to  us  that  it  constituted  a  valid  waiver  of  any  commission 
upon  the  transaction,  unless  it  resulted  in  an  actual  execution  of  the 
lease  and  the  deposit  of  the  money  which  the  lease  provided  for. 
This  agreement  was  signed  at  the  time  the  parties  were  together  on 
the  16th  day  of  December  for  the  purpose  of  agreeing  upon  the  terms 
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of  the  lease.  The  first  draft  of  the  proposed  lease  was  drawn  in 
advance  of  this  meeting ;  but  it  appears  from  the  evidence  that  it  was^ 
the  subject  of  n^tiation  daring  all  of  the  afternoon-  of  the  16th, 
and  that  at  the  close  of  the  negotiation  the  matter  was  still  open, 
though  it  is  claimed  that  it  had  been  agreed  upon,  with  the  exception 
of  the  making  of  a  contract  of  suretyship  for  the  money  to  be  de- 
posited by  the  plaintiff's  assignors  upon  the  making  of  the  lease.  At 
any  rate,  the  meeting  adjourned  to  the  21st  day  of  December  without 
the  lease  having  been  signed  or  the  money  deposited.  On  the  date 
last  above  mentioned  the  parties  again  met.  and  the  defendant's  at- 
torney insisted  upon  the  execution  of  a  new  agreement  in  substantially 
the  same  language  as  the  one  above  quoted ;  the  only  variations  being 
in  reference  to  a  new  party,  who  was  to  be  a  party  to  the  proposed 
lease.  This  paper  was  duly  executed  under  seal,  as  was  the  original, 
and,  when  this  was  done,  defendant's  attorney  announced  that  his 
client  would  not  sign  the  lease,  and  tiiat  the  transaction  was  at  an 
end. 

It  is  not  contended  that  the  lease  was  signed,  or  that  the  money 
was  deposited  as  contemplated  by  the  lease,  and  the  question  before 
this  court,  upon  this  appeal,  is  whether  the  plaintiff,  as  the  assignor 
of  the  brokers  mentioned,  is  entitled  to  recover  the  commission,  not- 
withstanding the  fact  that  the  lease  was  not  executed  and  the  money 
delivered.  No  fraud  is  alleged  or  proved.  The  plaintiff's  assignors, 
while  the  proposed  lessees  were  still  negotiating  over  the  terms  of 
the  lease,  stipulated  in  a  formal  agreement,  under  seal,  that  they  should 
not  be  entitled  to  their  fees  unless  a  lease  was  actually  executed  be- 
tween certain  named  persons,  these  persons  being  "said  Ashner  and 
Cohen  and  Klionsky" ;  and  it  is  not  only  conceded  that  no  such  lease 
was  executed*,  but  it  appears  from  the  record  that  the  lease  which 
it  was  proposed  to  execute  was  between  I^uis  Cohen  and  Harry  Gold 
and  Ida  Ashner,  so  that  under  the  terms  of  the  agreement  of  Decem- 
ber 16,  1909,  the  defendant  was  certainly  not  liable.  After  the  i6th 
came  the  propossU  to  change  from  Klionsky  to  Gold  as  one  of  the 
parties  to  tiie  agreonent,  and  there  is  no  evidence  whatever  that  there 
has  been  a  substantial  agreement  as  to  the  terms  of  a  lease  be- 
tween Ida  Ashner  and  Louis  Cohen  and  Harry  Gold  at  any  time. 
The  negotiations  were  between  Ashner,  as  agent  of  his  wife, 
and  Cohen  and  Klionsky,  and  that  transaction  fell  through; 
Gold  being  brought  in  in  place  of  Klionsky.  With  this  sit- 
uation developed,  plaintiff's  assignors  entered  into  a  new  agreement 
that  they  were  not  to  be  paid,  except  v^n  the  consummation  of  the 
lease  between  Ida  Ashner  and  Ix)uis  Q>hen  and  Harry  Gold. 

There  was  clearly  no  liability,  in  law,  up  to  the  21st  day  of  De- 
cember ;  for  up  to  that  time  the  parties  whom  the  plaintiff's  assignors 
had  produced  were  not  ready,  willing,  and  able  to  sign  the  lease  and 
make  the  deposit,  and  on  the  21st  of  December  a  new  party  was 
introduced.  The  plaintiff's  assignors  were  brokers.  They  had  a  per- 
fect right  to  make  any  conditions  they  might  deem  proper  for  the 
payment  of  commissions  to  themselves,  and  we  are  of  the  opinion 
that  the  learned  court  at  Trial  Term  properly  disposed  of  this  case. 
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It  is  not  the  province  of  the  court  to  make  contracts;  it  may  only 
enforce  those  which  have  been  made,  where  they  are  within  the  law. 

The  judgment  and  order  appealed  from  sluMild  be  affirmed,  with 
costs. 

JENKS,  P.  J.,  and  CARR  and  RICH.  JJ..  concur.  THOMAS. 

J.,  dissents. 


(77  Mts&  Rep.  SSL) 

NEW  TORK  MOTION  PICTURE  CO.  T.  UNIVERSAL  FILM  HTO.  CO.  et  aL 
(Supreme  Court,  Spe(dal  Term,  New  York  CiouDty.   September  24,  1912.) 

1.  iNJuncTioN  (%  187*)— Tkhpobabt  IirjunonoH— RiaHi  to  TtaiipoRABT  In- 

JUNCTION. 

Where  It  Is  doubtful  whether  plaintiff,  suing  for  the  cancellation  of 
contracts,  will  succeed,  and  Interference  by  the  court  by  temporary  In- 
junction may  result  In  Irreparable  Injury  to  defmdant,  if  he  finally  suc- 
ceeds  in  the  suit,  the  court  will  not,  at  plalntUTs  motion,  grant  a  tem- 
porary injunction. 

[Ed.  Note.— For  othw  cases,  see  Injunction.  Cent  Dig.  |S  307,  309; 
Dec.  Dig.  9  137.*1 

2.  IKJUNCTION  (S  136*) — TEUFOBUT  iNJUNCnON — Gbottnds. 

Where,  In  a  suit  to  cancel  a  contract  whereby  plaintiff,  a  corporation, 
engaged  in  the  production  and  distribution  of  materials  for  the  moving 
picture  business,  transferred  its  business  to  defendant,  it  appeared,  ou 
plaintiff's  motion  for  a  temporary  injunction,  that  the  contract  reduced 
to  writing  was  complete  as  between  plaintiff  and  defendant,  and  that 
plaintiff  relied  on  an  oral  agreement  tlu.t  the  contract  should  not  become 
effective,  unless  others  eniraged  In  the  same  business  conv^ed  Qieir  bnsi- 
ness  to  d^widant,  a  temporary  injunction  would  not  be  granted  on  titw 
ground  of  lack  or  &ilnre  of  conrtderatlon. 

[Bd.  Note.— For  other  caaes^  see  Injoncdoo,  Gent  Dig.  H  80S.  308; 
Dec.  Dig.  I  136.*] 

8.  iHffUNcnoH  ({  136*) — Tempobast  iNjunonon— GBOunos. 

The  court,  In  a  suit  by  a  corporation  to  cancel  a  contract  whereto  It 
transferred  its  business  of  producing  and  distributing  materials  for  the 
moving  picture  business  to  defendant,  and  wbereby  its  stockholden 
agreed  not  to  engage  in  such  business  fOr  five  years  in  any  part  of  the 
United  States  or  Canada,  except  Arizona,  will  not  grant  a  preliminary 
injunction  on  the  theory  of  the  illegality  of  the  transaction  as  an  illegal 
restraint  of  trade. 

[Ed.  Note.— For  other  cases,  see  Injuncticm.  Cent  Dig.  U  305,  306; 
Dec.  Dig.  S  136.*] 

4.  OOBPOBATIONS  (8  14*) — LeOALITT. 

A  corporation  is  not  illegal,  unless  It  Is  shown  that  the  end  It  has  In 
view  is  illegal,  or  the  means  whereby  it  proposes  to  attain  that  end  is 
Illegal;  but  the  fact  that  a  corporation  may  be  used  for  illegal  pur^ 
poses,  or  could  be  so  used,  is  not  necessarily  any  proof  of  its  lllegallt?. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  98  16-22; 
Dec.  Dig.  8  14.*] 

5.  Monopolies  (8  12*) — Pbohibitkd  Combinations. 

A  combination  deslpned  to  promote  the  interest  of  a  particular  trade, 
diminish  waste,  give  better  service,  extend  the  business,  and  secure  bet- 
ter prices  Is  not  necessarily  violative  of  the  law ;  and  an  averment  that 
negotiations  between  corporations  engaged  In  the  same  business,  resulting 

•For  otlwr  cum  sm  um*  topfo  *  i  mnam  In  Dm.  *  Am.  Dtci-  isn  to  Ma,  A  Rep*!  ladsw 
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In  a  contract  transferring  the  bnslnesB  to  one  corporation.  Is  a  conspir- 
acy, does  not  Justuy  an  inferoice  of  nnlawfnl  purpose  or  art. 

[Ed.  Note^For  otber  cases,  see  MonopoUes,  Cent  Dig.  1 10;  Dec.  Dig. 
I  12.*] 

6.  Ihjunctioh  (I  lS6*)— Tkuvobabt  iNjuwonoH— GROTnrns. 

The  court,  in  a  snlt  by  a  corporation  to  cancel  Its  contract,  wnermy  it 
transferred  Its  boslneen  of  producing  and  distributing  materials  for  tbe 
moving  plctnre  business  to  defendant,  on  the  ground  that  the  contract 
is  invalid  as  in  restraint  of  trade,  will  not  grant  a  temporary  injunction, 
m  the  motion  of  plaintiff,  since  the  combination  resultliv  from  the 
transaction  must  be  dhown  to  be  Illegal  aa  a  matter  of  fact 

[Bd.  Note.— For  othw  cases,  see  Inltinctloii,  Oent  Dig.  U  805,  806; 
Dec.  Dig.  i  136.«] 

Action  by  the  New  York  Motion  Picture  Company  against  the 
Universal  Film  Manufacturing  Company  and  others.  On  motion  by 
pl^tiff  for  a  temporary  injunction.  Denied. 

Graham  and  Stevenson,  of  New  York  City,  for  plaintiff. 

Waldo  G.  Morse,.of  New  York  City,  for  defendants. 

DELANY,  T.  This  action  is  brought  for  the  purpose  of  com- 
pelling the  detendant  the  Universal  Film  Manufacturing  Company 
to  deliver  up  certain  contracts  and  other  papers,  and  of  securing  a 
judgment  rescinding  them,  and  in  general  to  restore  the  plaintiff 
to  the  position  in  which  it  would  have  been,  had  not  the  several 
transactions  purported  to  have  been  done  between  plaintiff  and  de- 
fendant never  occurred.  This  motion  is  made  with  the  intention 
of  inducing  this  court  to  restrain  and  prohibit  certain  acts  on  the 
part  of  the  defendant,  during  the  pendency  of  the  action,  which 
would  interfere  with  or  impede  the  freedom  of  action  of  the  plain- 
tiff in  its  business  and  rights  as  they  were  before  the  execution  of 
the  several  contracts  referred  to,  the  annulment  of  which  is  asked 
for  in  its  complaint. 

[1  ]  If  it  spears  from  the  papers  that  the  plaintiff  has  presented 
a  case  which  seems  to  justify  the  expectation  that  on  the  trial  the 
plaintiff  would  then  be  entiued  to  the  judgment  sought,  it  would 
appear  to  be  proper  that  the  court  on  this  motion  may  intervene 
to  prevent  the  injury  to  plaintiff  which,  if  not  prevented  now,  would 
become  irreparable  before  final  judgment  could  be  secured.  If,  how- 
ever, the  interference  of  this  court,  as  asked  by  plaintiff  now,  should, 
in  the  event  of  the  defendant  finally  succeeding,  be  likely  to  work 
irreparable  injury  to  the  defendant,  the  question  of  the  likelihood 
of  the  plaintiff  ultimately  securing  a  judgment  becomes  of  prime 
importance.  This  can,  of  course,  onl^  be  determined  by  the  suf- 
ficiency of  the  papers  submitted,  and  if  the  plaintiff's  ultimate  suc- 
cess appears  to  be  doubtful,  the  court  is  constrained  to  deny  such 
a  motion,  for  the  reason  that  it  cannot  in  justice  exercise  its  power 
in  a  doubtful  case  to  prevent  irreparable  injury  to  one  at  the  ex- 
pense of  permitting  irreparable  injury  to  the  other. 

[I]  It  appears  that  the  parties  hereto  were,  prior  to  entering  into 
the  several  alleged  agreements  alluded  to,  engaged  in  branches  of 
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business  connected  with  the  production  and  distribution  of  mate- ' 
rials  required  for  what  is  called  the  "moving  picture  business,"  and 
that  they,  or  some  of  them,  met  in  negotiation  intended  to  bring 
about  some  sort  of  combination  of  their  several  businesses  to  im- 
prove their  trade,  prevent  waste,  and  generally  solidify  their  enter- 
prise, which,  it  is  claimed,  was  needed  for  their  [M'ofit  and  standing. 
Their  negotiations  seemingly  reached  a  conclusion  where  it  was  de- 
termined advisable  to  sell  their  several  businesses  to  the  defendant 
the  Universal  Film  Manufacturing  Company,  and  each  party  sev- 
erally entered  into  a  contract  with  the  defendant.  The  contract  with 
the  plaintiff  sets  forth  the  existence  of  the  defendant  and  character 
of  its  charter  rights ;  its  intention  to  increase  its  capital  for  the  in- 
crease of  its  business,  and  that  the  plaintiff  is  "willing  to  sell  its 
said  entire  business,  assets,  good  will,  subject  to  the  provisions  here- 
inafter stated,  and  the  parties  have  stated  and  have  agreed  upon  a 
purchase  price  for  such  sale  and  purchase,  consisting  of  $250,OCX) 
first  mortgage  bonds  and  $204,000  in  fuU-pai^  and  nonassessable 
capital  stock  of  the  said  party  of  the  second  part,"  and  the  property 
agreed  to  be  sold  is  set  forth  as  the  entire  business  as  a"  going  con- 
cern, detailing  in  great  number  and  particularity  the  assets,  physical 
properties,  and  rights  of  plaintiff,  and  a  day  is  fixed  for  the  sale  and 
delivery.  This  contract  provides  that,  simultaneously  with  the  com- 
pletion of  die  sale  and  transfer,  the  plaintiff  shall  secure  and  de- 
liver an  agreement  of  all  the  stockholders  severally  that  they  will 
not  engage  in  or  become  interested  in  the  business  of  manufacturing 
moving  picture  films  for  five  years  in  any  place  in  Uie  United  States 
or  Canada,  except  in  Arizona,  unless  on  the  consent  of  the  defend- 
ant. All  the  stockholders  of  plaintiff's  company  executed  a  paper 
ratifying  and  confirming  this  agreement  in  all  its  details.  The  day 
fixed  for  its  execution  was  May  23,  1912;  but  on  that  day  another 
agreement  was  executed,  which  recited  that  it  was  "found  impossible 
by  both  parties  to  accomplish  such  transfer  and  to  have  the  same 
completed  within  the  time  of  said  contract  limited,  and  the  parties 
having  accordingly  extended  the  time  for  the  completion  of  such 
transfer,  such  extension  to  be  on  the  conditions  herein."  Among 
other  provisions  are  an  extension  of  time  to  complete  to  June  10th ; 
that  from  May  20th,  the  date  of  this  supplemental  agreement,  "the 
business  of  the  said  New  York  Picture  Company  shall  be  conducted 
for  the  account  and  benefit  of  said  Universal  Film  Manufacturing 
Company,"  and  "simultaneously  with  execution  hereof"  plaintiff 
will  call  its  stockholders  to  deposit  all  their  certificates  of  stock  with 
Jules  E.  Brulatour  as  collateral  security  both  for  tfie  performance 
by  said  New  York  Motion  Picture  Company  of  its  contract  of  May 
3d  and  to  hold  in  trust,  and  "on  completion  he  shall  deliver  same  to 
depository  named  in  the  contract."  Thereafter  another  paper  is  ex- 
ecuted "by  all  the  stockholders,"  agreeing  not  to  engage  in  business 
as  provided  in  agreement  of  May  3d,  and  to  assume  personal  lia- 
bility for  any  claim  against  plaintiff's  company,  and  to  repay  any 
sum  which  defendant  might  have  to  pay  on  account  of  such  claims, 
and  to  indemnify  the  defendant,  etc.  Then  the  bill  of  sale  appears, 
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disposing  to  defendant  of  the  entire  business  ofplaintiff  as  a  going 
concern;  the  stated  consideration  being  204>00D  shares  of  capit^ 
stock  and  "$250,000  in  registered  first  mortgage  gold  bonds  (or  tem- 
porary certificates  representing  such  bonds)." 

In  the  transfer  of  the  business  of  the  plaintiff  or  the  organization 
of  the  defendant,  or  in  its  transactions  up  to  this  point,  I  do  not  ob- 
serve any  irregularity  or  defect,  and  it  appears  that  the  transaction, 
so  far  as  the  usual  formalities  are  concerned,  is  without  flaw.  Dur- 
ing the  negotiations  leading  up  to  this  situation,  one  of  the  prin- 
cipal parties  acting  for  the  plaintiff  was  Charles  O.  Bauman.  He 
was  the  secretary  of  the  plaintiff,  and  when  the  associated  interests 
took  over  the  control  of  the  defendant  he  became  its  president.  On 
June  10th  he  presided  at  the  meeting  of  the  board  of  directors  of  the 
ddendant  company,  whereat  was  reported  the  completion  of  the 
delivery  to  the  plaintiff  of  the  considerations  and  the  fulfillment  of 
the  agreement.  After  that  meeting  for  quite  some  time  Mr.  Bauman 
participated  in  the  affairs  of  the  defendant,  voting  on  the  fixing  of 
salaries  and  other  administrative  questions,  and  signed  checks  for 
the  business,  which  unmistakably  included  all  that  there  was  of  the 
New  York  Motion  Picture  Company's  right  and  properties.  This 
same  Batiman  now  is  the  principal  affiant  on  behalf  of  plaintiff  on 
this  motion.  The  most  striking  feature  of  the  moving  papers  and 
ej^iibits  is  that  not  a  question,  as  it  seems  to  me,  can  be  raised  as 
to  the  sufficiency  or  the  regularity  of  these  transactions,  so  far  as 
set  forth  in  the  documentary  exhibits,  and  they  of  themselves  are 
ample  to  tell  the  entire  story  of  the  course  pursued  by  the  parties. 
The  only  transactions  which  might  be  considered  as  vitiating  the 
contract  depend  on  statements  of  Bauman,  without  the  support  of 
any  writing  incidental  to  the  matter. 

It  must  be  observed,  although  it  is  not  necessary  to  enter  into  a 
discussion  of  it  now,  that  there  are  several  defendants  who,  it  is 
clamed,  were  similarly  with  the  plaintiff  interested  in  the  undertak- 
ing, and  who  had  invested  their  entire  businesses  in  it,  and  I  do  not 
see  that  any  action  on  the  part  of  the  plaintiff  has  been  taken  to  do 
the  equities  which  might  be  necessary  to  minimize  their  damage  if 
the  plaintiff  is  entitled  to  change  its  position  in  this  transaction.  As 
I  follow  the  history  of  the  enterprise,  the  first  desire  of  plaintiff  to 
change  its  position  was  not  manifested  until  after  Brulatour  with- 
drew from  the  d^endant  company.  It  would  appear  that  the  posi- 
tion of  Brulatour  was  exceptional.  The  several  other  persons  who 
seemingly  joined  their  interests  in  the  defendant  company  were  the 
absolute  owners  of  businesses  connected  with  the  motion  picture 
trade,,  but  not  so  Brulatour.  He  was  an  important  factor  in  the 
trade,  and  the  purchase  of  his  interest  and  services  was  considered 
a  good  stroke  of  business.  But  after  the  defendant  had  bought  what 
it  was  supposed  was  his  interest,  it  was  found  that  he  had  nothing 
that  he  could  absolutely  transfer.  He  had  a  contract  with  the  East- 
man Kodak  Company  giving  him  a  sales  agency  of  certain  goods. 
But  the  Kodak  Company  had  reserved  a  right  to  terminate  it  un- 
der certain  conditions,  and  had  given  notice  that,  if  this  interest 
was  kept  in  the  defendant  company,  it  would  be  unwilling  to  waive 
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that  provision,  but  would  end  the  contract.  When  this  situation 
was  presented  to  the  directors,  it  appeared  to  be  wise  to  transfer 
Brulatour's  contract  to  him  and  take  back  the  consideration  paid 
him.  Mr.  Bauman  presided  at  that  meeting,  and  the  vote  to  adopt 
this  course  was  unanimous.  At  a  meeting  thereafter  he  executed 
a  reconveyance  to  Brulatourf  although  he  tiben  opposed  a  confirma- 
tion of  the  motion  of  the  previous  meeting  on  the  subject,  and  voted 
against  the  resignation  of  Brulatour  from  the  board  and  his  with- 
drawal from  the  company.  The  course  of  the  board,  under  the  cir- 
cumstances, was  prudent,  and,  so  far  as  the  relations  of  the  parties 
appear  from  the  contracts,  unjust  to  no  one.  Thereafter  Bauman 
resig:ned  from  the  board  of  directors,  and  with  the  other  former 
stocicholders  of  the  plaintiff  seemed  to  assume  the  right  to  treat 
all  the  foregoing  agreements,  etc.,  as  a  nullity,  and  to  deny  the  right 
of  defendant  to  assert  any  title  to  or  exercise  any  control  over  the 
property  formerly  belon^ng  to  the  plaintiff.  A  train  of  occurrences 
followed,  not  necessary  to  discuss  now. 

The  validity  of  the  transactions  is  now  attacked  because  of  the 
alleged  conduct  of  the  counsel  who  organized  the  corporation. 
Plaintiff  charges  that  it  was  the  victim  of  the  deception  by  the  coun- 
sel, claiming  that  he  ddivered  the  bill  of  sale  and  other  papers  in 
violation  of  an  agreement  to  hold  them  in  escrow  for  the  delivery 
of  the  consideration.  It  does  not  seem  natural  that  such  a  plan 
should  have  been  adopted,  and  I  see  no  necessity  for  such  a  course. 
The  fact  is  weakened  by  this  very  improbability,  and,  while  I  can 
now  determine  nothing  on  that  subject,  its  consideration  must  not 
be  wholly  omitted.  While  every  necessary  paper  in  the  course  of 
this  business  was  prepared,  and  nothing  seemingly  left  to  oral  agree- 
ment, it  is  strange  that  this  situation  should  arise  without  a  scratch 
of  a  pen  to  show  it.  Besides,  the  minutes  of  the  board  (with  Bauman 
present)  seem  to  negative  it.  It  is  also  urged  that  the  transactions 
were  by  oral  agreement  to  be  taken  as  one,  and  that  all  the  inter- 
ested parties  were  to  combine,  and,  if  they  did  not,  the  whole  scheme 
should  fail.  There  is  no  indication  of  such  an  understanding  in  the 
papers.  The  plaintiff  dealt  severally  and  separately  with  the  defend- 
ant, and  the  contract  inter  sese  was  complete,  whatever  may  have 
been  the  expectation  of  the  parties  previously  expressed.  I  am  not 
now  to  determine  the  facts;  but,  viewed  from  the  standpoint  of  a 
trial,  would  such  evidence  be  admissible  to  controvert  a  subsequent 
written  a^eement,  clear  in  its  terms  and  entered  into  with  such 
formality  and  deliberation?  There  are  some  other  observations  and 
many  other  points  made  which  for  the  sake  of  brevity  I  omit  dilat- 
ing on  here. 

[J]  Passing,  then,  the  questions  of  lack  of  consideration  or  fail- 
ure of  consideration,  we  meet  the  really  substantial  contention ;  that 
is,  that  the  entire  transaction  is  illegal  and  void,  being  an  illegal  re- 
traint  of  trade,  and  so  anta|^nistic  to  public  policy.  The  fact  that  the 
supplemental  contract  provides  that  the  plaintiff  and  all  stockholders 
and  others  interested  in  plaintiff  company  are  prohibited  from  en- 
gaging in  their  special  business  for  a  period  of  five  years  in  any 
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part  of  the  United  States  or  Canada,  except  Arizona,  may  come  up 
for  construction  if  any  action  is  brought  on  it ;  but,  in  view  of  the 
state  of  the  law  (see  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473, 
13  N.  E.  419,  60  Am.  Rep.  464;  Nat.  Wall  Paper  Co.  v.  Hobbs,  90 
Hun,  288,  35  N.  Y.  Supp.  752),  there  is  no  need  of  discussion  on 
this  point.  It  is  contended  that  the  contracts  are  void,  because  their 
tendency  is  to  monopolize  and  restrain  trade.  The  papers  of  the 
moving  party,  referring  to  the  defendant  and  these  transactions, 
frequently  use  the  terms  "combination,"  "scheme,"  "conspiracy," 
^'fraudulent  arrangement,"  and  the  like;  but  I  have  searched  for 
specific  allegations  which  would  justify  the  sinister  meaning  evi- 
dently intended  to  be  given  to  them  without  avail. 

[4]  A  corporation  cannot  be  said  to  be  illegal,  unless  it  is  shown 
that  the  end  it  obviously  has  in  view  is  illegal  or  the  means  whereby 
it  proposes  to  attain  that  end  is  illegal.  This  is  merely  the  general 
test  prescribed  by  a  sound  morality.  If  either  of  these  conditions 
is  manifest,  the  corporation  is  illegal;  but  the  fact  that  such  a  cor- 
poration may  be  used  for  illegal  purposes,  or  could  be  used  for 
such,  is  not  necessarily  any  proof  of  its  illegality.  Such  a  conten- 
tion is  based  on  the  old  argument  drawn  from  the  abuse  of  a  thing. 

[5]  Merely  characterizing  the  persons  associating  together  a  com- 
bination alleges  no  wrong,  because  a  combination  of  interests  is 
not  necessarily  unlawful.  To  say  that  their  negotiations,  either  be- 
fore or  after  formation  into  one  body,  is  a  conspiracy,  is  not  suf- 
ficient to  establish  even  an  inference  of  unlawful  purpose  or  of  un- 
lawful act.  Nor  is  the  mere  possibility  of  an  abuse  of  power  suf- 
ficient ground  to  claim  that  the  existence  of  the  body  threatens  the 
public  with  a  monopoly  or  an  unlawful  restraint  of  trade.  Not 
every  restraint  of  trade  is  illegal.  A  combination  designed  to  pro- 
mote the  interest  of  a  certain  trade,  to  diminish  waste,  to  give  better 
service,  to  extend  business,  and  to  secure  better  prices  is  not  nec- 
essarily violative  of  the  law  either  in  the  end  in  view  or  the  means 
of  attaining  it.  That  it  might  be  or  become  so  is  another  question, 
to  be  shown  by  other  facts;  and  ho  such  facts,  in  my  opinion,  are 
dearly  shown  in  the  moving  papers  herein. 

[8]  There  is,  however,  another  important  phase  in  this  case.  The 
iniquity  of  this  combination  does  not  appear  to  have  been  raised 
until  after  the  plaintiff  deemed  it  advisable  to  withdraw  and  to  ren- 
der everything  done,  as  far  as  it  could  do  so,  nugatory.  But  if  we 
take  the  statement  of  Bauman,  who  acted  for  the  plaintiff,  this  was 
not  the  first  time  that  such  a  suggestion  came  to  him.  He  says  that 
in  their  initial  conference,  preceding  the  making  of  several  written 
contracts,  the  attorney  "stated  in  my  hearing  that  it  would  be  un- 
safe to  put  the  said  contract  in  writing,  as  it  might  later  be  used  as 
proof  of  an  illegal  trade  combination;  but  that  we  had  better  put 
portions  only  in  writing,  and  trust  one  another  to  keep  the  unwrit- 
ten part  of  the  contract."  This  statement  he  immediately  supple- 
ments with  the  avowal  that  "since  this  attorney  was  acting  for  me 
in  a  legal  capacity,  as  much  as  for  any  of  the  others,  I  did  not  con- 
sult any  other  attorney  at  any  time,  but  placed  my  implicit  faith  in 
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him."  Whether  it  was  contentment  or  supineness  which  prevented 
any  action  on  the  part  of  the  affiant  at  that  time  does  not  appear; 
but  if  his  now  quickened  conscience  had  stirred  him  at  all,  he  would 
have  abandoned  his  implicit  faith  in  counsel  there  and  then,  and  the 
plaintiff  might  have  been  spared  the  necessity  of  this  litigation  alto- 

§ ether.  I  am  not  determining  this  case  now ;  but  as  an  element  in 
le  consideration  of  this  motion  it  may  be  well  to  keep  in  mind  the 
requirement  that  he  who  comes  into  a  court  of  equity  mast  come 
with  clean  hands.  The  attorney  in  question  denies  having  ever  made 
such  a  statement,  but  whether  he  did  or  not  is  immaterial  now.  The 
combination,  as  stated  above,  would,  have  to  be  shown  to  be  illegal, 
and  the  dread  of  an  attorney  that  the  corporation  was  or  might 
later  be  determined  to  be  illegal  would  have  no  weight.  If  it  was 
not  illegal,  the  one  thinking  otherwise,  and  wishing  notwithstanding 
to  pursue  its  purposes,  would  be  in  a  bad  state  of  conscience;  but 
the  existing  conditions  would  be  unaffected  by  that.  Bommann  v. 
Star  Co.,  174  N.  Y.  212.  66  N.  E.  723;  Park  &  Sons  Co.  v.  Nat. 
Druggists  Ass'n,  175  N.  Y.  20,  67  N.  E.  136,  62  U  R.  A.  623.  96 
Am.  St.  Rep.  578. 

There  appears  to  be  no  further  need  to  discuss  this  motion.  It 
is  plain  to  me  that,  apart  from  other  considerations,  plaintiff  has 
not  shown  in  its  moving  papers  such  a  clear  right  to  the  relief  sought 
pendente  lite  as  would  warrant  this  court  to  intervene  in  behalf  with 
injunctions,  which  would  in  all  likelihood  do  irreparable  injury  to 
the  defendant. 
Motion  denied,  with  $10  costs. 


(162  App.  Dir.  478.) 

PEOPLE  T.  GOLDFARB. 
(Supreme  Court,  Appellate  Division,  Second  D^wrtmeut.  8^;)tember  10, 1912.) 

1.  RKCKivnra  StouN  Goods  ^  8*)— Btxdencb. 

Bvidoice  heUt  to  Justly  a  conviction  of  recelTing  stolen  goods. 
[Bd.  Note— For  otlier  cases,  see  RecelTing  Stolen  Goods,  (3ait  Dig.  ii 
15-18;  Dec.  Dig.  1  8.*] 

2.  Obxhinal  liAW  (I  11S7*) — ^Apfkal—Uiobt  to  Allkob  Bbrob. 

Accused  could  ^ot  complain  of  the  tue  the  Jury  was  permitted  to  make 
of  defendant's  convlcti<m  of  anothw  offense,  where  his  conns^  objected 
to  a  correction  at  the  Instance  of  the  district  sttom^. 

LEd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  8007- 
8010;  Dec  Dig.  I  11S7.*] 

8.  W1INI88B8  (I  823*)— lUPKAOKUENT. 

A  witness  for  the  people  having  evinced  no  hostile  disposition,  erldenoe 
of  what  the  witness  told  the  district  attorney  and  concembig  conversa* 
tlons  between  the  witness  and  police  officers  was  inadmissible,  over  de- 
fendant's objection. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  i  1096  ;  Dee. 
Dig.  I  823.*] 

4.  WnKBSSES  (H  866*) — Inducbuent  to  TEsnrr— Dukess. 

Where,  In  a  prosecution  for  receiving  stolen  goods,  one  of  the  peoples 
witnesses  was  shown  to  have  been  Indicted  for  receiving  from  defendant 
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the  stolfiD  goods  knowtug  of  tbe  laicao;,  It  was  Improper  to  preclude  de- 
fendant from  sbowlnE  wby  the  Indlctuaent  of  the  witness  had  not  been 
tried.  In  order  that  he  might  show,  If  he  could,  under  what  Indnoement 
or  (laren  the  witness  was  testifying. 

[Ed.  Notft-rlVir  other  cases,  see  WUnesses,  Cent  T>\g.  1 1188;  Dee.  IMg. 
I  306.*] 

&  Cbihihai.  Law  (|  720*) — ^BrziMircB— ^FsuL— Stateunt  bt  Dnmnor  Av- 

TOBNET. 

Where,  In  a  prosecution  for  receiTlnE;  stolen  goods,  the  proof  of  de- 
fendant's gnlltr  knowledge  was  scant,  and  the  chief  witness  for  tbe  peo- 
ple had  beaa  Indicted  for  rec^vlng  from  defendant  the  stolen  goods, 
knowing  of  the  larceny,  It  was  error  for  the  district  attorney,  during  tbe 
eaunlnatioii  of  the  witness,  to  state  to  the  court:  ''We  had  to  Indict 
him  and  bring  him  to  trial  to  g«t  axqr  Information  at  aU." 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cant  Dig.  U  1670, 
1671;  Dec  Dig.  t  720.*] 

&  BmsKrrjsa  Stoixn  Goods  (|  8*)— Etidbvcb. 

Where,  in  a  prosecution  for  receiving  stolen  goods,  consisting  of  cer- 
tain new  Jenkins  ralves,  the  people  showed  that  such  Talves  were  not 
bought  and  sold  by  the  pound,  as  It  was  proved  defendant  sold  the 
TalTcs  in  question,  defendant/s  eridence  that  there  ware  metal  dealers 
in  Manhattan  and  elsewhere  that  dealt  In  snch  valves  was  not  objection- 
able, as  cumulative,  but  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Becelvlng  Stolen  Goods,  Cent  Dig.  H 
15-18;  Dec.  Dig.  {  a*] 

Appeal  from  Kings  County  Court. 

PhUip  Goldfarb  was  convicted  of  receiving  stolen  property,  and 
he  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  BURR.  THOMAS,  CARR,  and 
RICH,  JJ. 

Martin  T.  Manton,  of  Brooklyn  (Benjamin  M,  Levy,  of  New  York 
City,  on  the  brief),  for  appellant. 

James  C.  Cropsey,  Dist.  Atty.,  of  Brooklyn  (Herbert  N.  Warbasse 
and  Hersey  Egginton,  Asst.  Dist.  Attys.,  both  of  Brooklyn,  on  tiie 
brief),  for  the  People. 

THOMAS,  J.  [1]  The  question  is  whether  defendant,  a  dealer 
in  old  metal,  was  leg^ly  convicted  of  receiving  on  or  about  August 
10,  1908,  stolen  brass  valves,  knowing  that  tiiey  had  been  stolen. 
Jacobs,  whose  store  was  274  South  Ninth  street,  Brooklyn,  had 
a  large  quantity  of  such  goods,  and  in  August  and  later  they  were 
stolen,  and  the  evidence  amply  shows  that  one  Fein,  a  plumber,  oc- 
cupying a  basement  at  No.  272  South  Ninth  street,  and  a  wood  or 
coal  bin  in  the  basement  of  No.  270,  made  an  entrance  into  the  cel- 
lar of  Jacobs'  building  and  stole  the  valves.  The  defendant  admits 
that  his  wagon  took  metal  in  bags  and  loose  from  Fein's  basement, 
although  he  denies  that  any  new  valves  were  included;  but  a  per- 
son living  in  the  building  saw  valves  protruding  from  the  bags. 
Fein  was  a  tenant  in  defendant's  building,  which  was  subject  to  a 
mortgage  for  borrowed  money  and  owned  by  Fein,  and  checks 
were  introduced  indicating  payments  by  each  to  the  other,  which 
defendant  stated  were  given  for  payments  on  the  mortgage,  or  in 
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connection  with  it.  A  large  number  of  new  brass  valves  were  on 
three  occasions  in  August  sold  by  defendant  to  one  Watson  at  13 
cents  per  pound,  which  was  their  market  value  as  old  metal  or  junk, 
bat  a  relatively  small  portion  of  their  value  as  new  and  usable  ma- 
terial. These  valves  were  in  a  large  number  taken  by  the  police, 
and  were  found  to  be  similar  in  style  and  make  to  those  lost  by 
Jacobs,  and  some  of  them  were  identified  as  Jacobs'  valves  by  re- 
membered and  identifying  defects.  The  evidence,  carefully  consid- 
ered, sustains  the  finding  that  the  valves  were  stolen  by  Fein  from 
Jacobs,  received  by  defendant,  and  sold  to  Watson. 

But  did  the  defendant  know  of  the  guilty  possession  of  Fein? 
This  question  must  be  studied  with  care  and  answered  with  cau- 
tion. Defendant  and  Fein  were  friends,  and  they  lived  in  the  same 
house.  They  had  association  in  business  transactions.  Defend- 
ant's driver  took  the  metal  from  Fein's  basement.  Defendant  sold 
it,  and  is  presumed  to  know  what  he  sold,  "and  that  the  large  quan- 
tity of  valuable  valves,  unused,  apparently,  were  sold  as  raw  mate- 
rial. He  admitted  that  he  had  sold  material  to,  Watson,  but  denied 
that  new  valves  were  included.  So  he  admittedly  bought  material 
of  Fein,  which  was  taken  always  in  full  day,  with  but  one  number 
intervening  between  the  place  of  reception  and  the  place  of  larceny. 
He  sold  and  delivered  openly.  He  admitted  upon  arrest  sale  of 
metals,  but  denied  sale  of  new  valves.  If  he  knew  that  he  sold  this 
large  number  of  new  valves,  his  denial  indicated  concealment  of 
guilty  knowledge.  But  how  could  he  but  know  that  he  had  pur- 
chased, possessed,  and  sold  so  many  new  valves,  some  of  them  un- 
wrapped? He  dealt  in  plumbing  supplies,  including  valves.  Hence 
he  could  distinguish  the  new  from  the  old;  those  suited  for  their 
primary  purposes  from  those  abandoned  for  sale  as  old  or  defective 
material;  what  was  salable  per  item  from  those  salable  only  per 
pound.  There  was  evidence  to  sustain  the  conviction,  but  it  is  no 
more  than  sufficient.  Hence  the  reception  of  the  evidence  and  sub- 
mission to  the  jury  must  be  examined  carefully,  lest  some  error 
prejudiced  the  defendant. 

[2]  The  appellant  could  complain  of  the  use  the  jury  was  per- 
mitted to  make  of  defendant's  conviction  of  another  offense,  had 
not  the  defendant's  cotmsd  objected  to  the  correction  at  the  in- 
stance of  the  district  attorney. 

[3]  But  proof  over  defendant's  objection  of  what  the  witness 
Watson  had  told  the  district  attorney  was  justified  by  no  apparent 
hostile  disposition  of  the  witness,  and  admission  of  the  conversation 
between  the  witness  and  the  police  officers  was  equally  incompetent, 
and  I  in  vain  seek  justification  ior  the  question  that  Watson  had 
declined  to  testify  elsewhere  on  the  ground  that  his  evidence  might 
tend  to  incriminate  him,  and  that  as  a  result  of  a  conference  at  the 
district  attorney's  office  the  wittiess  told  the  entire  transaction  be- 
tween himself  and  Goldfarb  and  everything  relating  to  these  valves. 
Then  he  was  asked  whether  as  a  result  an  indictment  was  found 
ag^nst  Goldfarb.  That  question  he  did  not  answer,  and  the  evi- 
dence respecting  his  appearance  before  the  grand  jury  was  not  un- 
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der  objection  and  exception  by  the  defendant's  counsel,  theretofore 
tmsuccessfttl  in  his  attempts  to  stem  the  tide  of  such  inquiry. 

[4]  But  when  the  defendant's  counsel  sought  to  show  why  the 
indictment  of  the  witness  was  not  tried,  he  was  precluded,  althou^ 
it  might  have  shown  under  what  inducement  or  duress  Watson  was 
testifying.  So  the  people's  witness  was  presented  to  the  jury  as  a 
person  accused  ,by  indictment  of  receiving  from  defendant  these 
stolen  goods,  knowing  of  the  larceny.  There  was  no  propriety  in 
bringing  in  the  extrajudicial  matters.  The  witness  had  at  one  time 
bought  some  valves  at  auction,  he  stated,  but  he  had  fully  ex- 
plained that  he  had  made  the  purchase  of  defendant;  but  tus  al- 
leged fault  indicating  hostility  was  in  not  knowing  definitely  whether 
the  valves  sold  one  O'Brien  came  from  that  source. 

[5]  It  was  upon  this  that  the  district  attorney  advised  the  court 
that  "we  had  to  indict  him  and  bring  him  to  trial,  to  get  any  in- 
formation at  all."  The  evidence  of  the  people  on  the  subject  of 
the  defendant's  guilty  knowledge  was  too  scant  to  permit  such 
prejudicial  statement,  and  conversation  between  witness  Watson 
and  the  prosecuting  officials  and  police  officer. 

[I]  There  was  other  manifest  error.  The  people  showed  that 
such  valves  were  not  bought  and  sold  by  the  pound,  and  yet,  when 
the  defendant  sought  to  show  that  there  were  metal  dealers  in  Man- 
hattan and  elsewhere  that  dealt  in  Jenkins  valves,  he  was  precluded. 
It  is  no  answer  to  show  that  the  evidence  was  cumulative.  It  was 
aft  important  consideration,  and  one  that  must  have  weighed  heavily 
against  the  defendant  in  the  minds  of  the  jurors,  that  new  Jenkins 
valves  were  sold  as  raw  metal  by  the  pound.  A  man  in  Jenkins 
Bros.'  employment  over  defendant's  legal  protest  was  allowed  to 
testify  that  he  had  never  heard  of  these  v^ves  being  sold  by  the  pound 
save  in  the  present  case.  But  the  defendant  was  not  suffered  to 
make  counter  proof.  One  ruling  was  error,  and  that  was  made 
against  the  defendant. 

The  judgment  of  c<»iviction  should  be  reversed,  and  a  new  trial 
ordered.  AU  concur. 


(USZ  App.  DlT.  43a.) 

WOJTCZAK  T.  AUERIGAN  UFO.  00. 

(Smneme  Court.  Appellate  IMtIsIot,  Second  Department  S^fonber  10, 1912.) 

Pludino  (J  817*) — Bill  or  Paettculabs — NaoLiOBNCX. 

Wbere,  In  an  action  for  injorles  to  a  servant,  n^lgence  was  alleged 
In  tbe  use,  management,  control,  and  operation  of  a  machine  at  which 
plaintiff  was  employed,  which  rendered  the  same  dangerous,  and  also  Id 
that  defendant  failed  to  Instruct  plalntlfF  in  the  operation  of  tbe  ma- 
chine, in  order  that  the  same  might  be  used  and  controlled  with  safety, 
defendant  was  entitled  to  a  bill  of  particulars  stating  In  what  respects 
tbe  nse,  managem^t,  control,  and  operation  of  tbe  machine  was  danger^ 
ons,  and  as  to  what  Inatmction  was  reqnlied. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  ||  864-8S2;  Dec. 
Dig.  I  817.*] 

JenlEs,  P.  J.,  and  Ban,  J.,  dissenting  in  part 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Bronislawa  Wojtczak,  an  infant,  by  Ladislaus  Lorck, 
her  guardian  ad  litem,  against  the  American  Manufacturing  Com- 
pany. From  so  much  of  a  Special  Term  order  as  denied  a  part  of 
defendant's  motion  for  a  bill  of  particulars,  it  appeals.  Modified 
and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THPMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Thomas  F.  Magner,  of  Brooklyn,  for  appellant 
I.  L.  Broadwin,  of  New  York  City,  for  respondent 

RICH,  J.  This  action  is  brought  by  a  servant  against  the  mas- 
ter to  recover  for  personal  injuries  alleged  to  have  been  sustained 
through  its  negligence.  The  learned  court  at  Special  Term  has 
granted  defendslnt's  motion  for  a  bill  of  particulars  regarding  some 
matters  alleged  in  the  complaint,  but  denied  the  following,  among 
others: 

(1)  "In  what  respects  was  the  nse,  management,  control,  and  operation  of 
the  machine  at  which  she  was  employed,  dangerous?" 

C!)  "What  Instruction  was  required  In  the  use,  management,  control,  and 
operation  of  said  machine.  In  order  Uiat  the  same  might  be  used  and  con- 
trolled with  aafetyr 

Negligence  is  alleged  m  both  of  these  particulars,  but,  as  was 
said  in  Higgins  t.  Erie  Railroad  Co.,  140  App.  Div.  222,  124  N.  Y. 
Supp.  1082— 

"in  such  a  general  way  as  to  make  it  practically  impossible  to  determin* 
what  Issues  are  to  be  met,  and  It  is  no  answer  to  defendant's  demand  for  a 
bill  of  particulars  that  dtfendant  Is  In  a  position  to  know  the  tacts.  The 
question  to  be  determined  Is  what  the  plaintiff  claims  are  the  facts ;  that  is 
the  issue  to  be  tried,  and  the  d^endant  has  a  right  to  be  informed  of  the 
Issues  by  the  pleadings,  a  bill  of  particulars  being  a  part  of  such  pleadings." 

We  are  of  the  opinion  that  this  rule  requires  a  compliance  with 
defendant's  demands  as  quoted  above,  and  the  order  is  modified,  by 
including  within  its  requirements  the  two  particulars,  and,  as  so 
modified,  affirmed,  without  costs  to  either  party. 

THOMAS  and  WOODWARD,  JJ.,  concur.  JENKS,  P.  J.,  and 
BURR,  J.,  dissent  as  to  the  second  requirement 


(152  App^  DlT.  483.)   

WAl^  T.  HBWLETT  BAT  CO.  et  aL* 

(Snpreme  Gomt,  Appellate  Division,  Second  Departmrat   Sept^ber  10^  19i2L) 

Dahaoes  (S  118*) — Mbasuu  ov  Dauagbs— Irjubt  to  Otbteb  Bkd. 

In  an  action  for  Injuries  to  plaintiff's  oyster  bed  by  defendant's  dredg- 
Ing  operations,  the  measure  of  plalntlfTs  damages,  aside  from  the  value 
of  the  oysters  in  existence  and  which  were  actually  destroyed,  was  the 
amount  the  usable  value  of  the  premises  had  been  diminished  by  defted- 
ant's  acts,  or  the  sum  a  reasonable  man  would  be  willing  to  pi^  for  ttke 
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opportuoity  of  making  use  of  the  property  In  Ua  norma]  state  while  Iti 
use  was  onlawf ally  withheld  fiom  plalntUf. 

[Ed.  Note,— For  other  cases,  see  Damacee,  Gent  Dls-  li  278,  280;  Doc. 
Dig.  I  113,*] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  William  J.  Watts  against  the  Hewlett  Bay  Company 
and  another.  From  a  judgment  for  plaintiff  for  $445.23,  defendants 
appeal.   Reversed,  and  new  trial  granted. 

See,  also,  146  App.  Div.  913,  131  N.  Y.  Supp.  1149. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  WOOD- 
WARD, and  RICH,  JJ. 

Alfred  T.  Davison,  of  Brooklyn,  for  appellants. 

George  Wallace,  of  Jamaica,  for  respondent 

WOODWARD,  J.  The  plaintiff  was  the  licensee  of  the  town  of 
Hempstead,  in  possession  of  an  oyster  bed  at  Ned's  Hole  Bar,  and 
the  defendants  are  alleged  to  have  destroyed  the  oysters  upon  this 
bed,  estimated  at  ISO  bushels,  and  to  have  prevented  the  plain- 
tiff from  realizing  his  profits  upon  the  year's  business,  by  reason 
of  certain  dredging  operations.  The  learned  court  at  Special  Term 
has  given  judgment  in  favor  of  the  plaintiff,  allowing  the  full 
amount  of  the  claim  for  the  oysters  alleged  to  hiave  been  destroyed, 
and  $139.65  for  the  loss  of  profits,  which  it  was  held  the  plaintiff 
would  have  realized  from  the  bed  if  he  had  planted  his  oysters  in 
June  (as  the  evidence  indicated  he  might  have  done,  in  the  exercise 
of  reasonable  judgment  in  reducing  the  losses),  instead  of  permit- 
ting the  season  to  go  by  entirely. 

The  court  arrived  at  this  conclusion  by  finding  as  a  matter  of  fact 
that  it  was  "the  usual  custom  or  practice  of  the  plaintiff  to  plant 
500  bushels  of  seed  on  this  bed  in  the  month  of  April  of  each  year, 
and  he  was  prevented  from  planting  that  quantity  in  the  month  of 
April,  1910,  by  the  mud  and  sand  being  on  his  bed  as  heretofore  de- 
scribed; that  the  same  could  have  been  planted  in  June  of  that 
year;"  that  the  season  of  1910  was  a  good  one  in  that  part  of 
Hempstead  Bay  for  the  g^owin^  of  oysters,  and  lliat  the  500  bushels 
planted  on  plaintiff's  bed  in  April  would  have  increased  to  a  quantity 
faidy  estimated  at  900  bushds,  and  if  planted  in  June  would  have 
increased  proportfonately ;  that  the  impairment  of  the  plaintiff's  bed, 
the  loss  of  oysters  thereon,  and  the  loss  of  his  business  for  the  sea- 
son of  1910  were  natural  results  of  and  were  caused  by  the  united 
acts  of  both  defendants  in  relation  to  such  dredging;  that  the  value 
of  150  bushels  of  oysters  then  on  the  beds,  less  the  cost  of  taking 
them  up  and  marketing  at  the  docks,  was  $150;  that  the  value  of 
900  bushels  of  oysters,  during  the  present  season,  delivered  at  the 
dock,  at  $1^5  per  bushel,  would  be  $1,125;  that  the  cost  of  the 
seed  delivered  at  the  bed  was  68  cents  per  bushel,  with  $8  added  for 
spreading  the  same,  which  would  for  500  bushels  of  seed  amount 
to  $348;  that  the  cost  of  taking  up  and  marketing  900  bushels  at 
20  cents  per  bushel  would  amount  to  $180,  making  a  total  cost  of 

■Fsrothar  OEM  see  tRma  topic  A  I  mnmBln  Dm.  *  Am.  Disi.  IMT  to  data,  A  lUp'r  ladaxw 
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$528;  that  by  deducting  this  from  $1,125,  the  market  value  of  900 
bushels  at  the  dock,  the  damage  to  the  plaintiff  from  the  loss  of 
the  season's  business  in  1910  is  found  to  be  $597;  but  that  plaintiff, 
by  planting  said  lot  in  June,  would  have  reduced  his  loss  to  $139.65. 

It  seems  clear  from  these  findings  that  the  learned  court  at  Special 
Term  has  attempted  to  compensate  the  plaintiff  for  his  loss  of  profits 
upon  what  is  practically  a  growing  crop,  in  the  same  sense  that 
onions  grown  from  settings  would  be  a  growing  crop,  and  this  is 
not  the  proper  measure  of  damages  in  cases  of  this  character.  All 
of  the  facts  which  were  before  the  court,  and  which  entered  into 
the  calculation  as  above  set  forth,  were  properly  in  the  case  as  a 
foundation  for  the  judgment;  but  the  measure  of  damages  is  not 
&e  loss  of  profits  which  may  be  arrived  at  by  mere  speculation  upon 
what  would  be  the  result  of  the  planting.  These  facts  are  properly 
in  the  case  for  determining  how  has  the  fee,  rental,  or  usable  value 
of  the  premises  been  diminished  by  the  acts  of  which  complaint  is 
made.  Reisert  v.  City  of  New  York.  174  N.  Y.  196,  207,  66  N.  E- 
731,  and  authorities  there  cited.  In  other  words,  the  measure  of 
damages  in  a  case  of  this  character,  aside  from  the  oysters  which 
were  in  existence  and  which  were  actually  destroyed,  is  the  usable 
value  of  the  premises — is  what,  knowing  its  capacity  for  produc- 
tion and  the  conditions  under  which  that  production  might  be  ex- 
pected, a  reasonable  and  prudent  man  would  be  willing  to  pay  for 
the  opportunity  of  making  use  of  the  property  in  its  normal  state, 
during  the  period  of  time  that  it  is  unlawfully  withheld  from  the 
owner.  This,  we  believe,  is  the  rule  laid  down  in  the  Reisert  Case, 
supra,  and  the  one  which  is  controlling  here. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  final  award  of  costs.  AU  concur. 
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Supreme  Oovrt.  Anwllate  DlvisioD,  Second  D^artmoit  Sefitember  10, 1912.) 
1.  HAom  AND  Bebvant  (I  ^*)— AonoiT  voB  Injuvhb— Quxsnoir  nn  Jubt 

— CONTBIBUTOBT  MBaUOCNCS. 

In  an  action  for  the  death  of  the  conductor  of  a  Btreet  car,  killed  by 
being  cmahed  between  the  car  and  an  tee  wagon  standing  behind  It, 
evidence  held  sufficient  to  go  to  the  Jozy  on  the  qnestlon  of  deceased's 

contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  tt 
1089-1132 ;  Dec.  Dig.  f  289.*] 

8,  Masi^  aivo  Sebvant  (i  27ti*) — ^Action  rOB  Irjubies — Wright  or  Evi- 
dence— Neoliqencb  of  Master. 

Evlitence  In  an  action  against  a  street  railroad  for  the  death  of  a 
street  car  condnctor,  killed  by  being  crushed  between  the  car  and  an  tee 
wagon  standing  behind  it,  Aefd  not  to  establish  negUgeuce  on  the  part  of 
the  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  954- 
972,  977 ;  Dec.  Dig.  S  278.*1 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Michael  J.  Smith,  as  administrator  of  Peter  Skelly,  de- 
ceased, against  the  American  Ice  Company  and  the  Brooklyn 
Heights  Railroad  Company.  From  an  order  of  the  Supreme  Court, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings,  setting 
aside  a  verdict  in  his  favor  and  against  the  defendant  the  Brooklyn 
Heights  Railroad  Company,  plaintiif  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  WOODWARD,  JJ. 

Martin  T.  Manton,  of  Brooklyn  (Burt  L.  Rich,  of  Brooklyn,  on 
the  brief),  for  appellant 

D.  A.  Marsh,  of  Brooklyn,  for  respondent. 

WOODWARD,  J.  This  action,  originally  brought  against  the 
American  Ice  Company  and  the  Brooklyn  Heights  Railroad  Com- 
pany, was  dismissed  as  to  the  Ice  Company,  and,  as  there  is  no 
appeal  from  the  order  of  dismissal,  the  case  is  to  be  treated  as 
though  there  was  only  the  defendant  Brooklyn  Heights  Railroad 
Company  involved.  The  action  is  to  recover  damages  for  perscmal 
injuries,  resulting  in  death,  alleged  to  be  due  to  the  negligence  of 
the  defendant  in  the  operation,  through  its  motorman,  of  a  freight 
car.  The  evidence  was  submitted  to  the  jury,  resulting  in  a  verdict 
for  $5,500,  and  on  motion  of  the  defendant  this  verdict  was  set 
aside.  The  learned  court  handed  down  a  memorandum  in  connec- 
tion with  the  order  from  which  this  appeal  is  taken,  in  which  it  is 
said: 

*Tnie  court  «nd  In  denying  the  motlim  to  dlsmlM  the  complaiiit  A  care- 
ful reading  of  the  mlnates  reveals  no  evidence  from  which  iJie  jury  should 
be  permitted  to  find  the  plaintiff's  Intestate  tree  from  neg^enoe  contributing 
to  the  Injury  or  the  defendant  nefaigent" 

[  1  ]  We  are  unable  to  agree  with  this  view  of  the  case,  though  in- 
clined to  the  opinion  that  the  court  might  properly  set  aside  the 
verdict  as  being  against  the  weight  of  evidence.  The  evidence  is 
to  the  effect  that  the  defendant's  motorman  was  operating  a  freight 
car  upon  Second  avenue,  in  the  borough  of  Brooklyn,  on  the  ^h 
day  of  August,  1908;  plaintiffs  intestate  being  employed  at  the 
same  time  as  conductor  on  said  car.  There  is  a  switch  at  Fifty- 
Second  street,  and  at  this  point  the  forward  trucks  ran  straight 
ahead  on  the  main  track,  while  the  rear  trucks  went  in  on  the 
switch,  so  that  the  rear  end  of  the  car  was  thrown  around  at  a  con- 
siderable angle  with  the  track  on  which  it  had  been  proceeding.  This 
position  of  the  car  operated  to  throw  the  trolley  from  the  power 
wire,  and  plaintiff's  intestate  got  out  in  the  street,  with  the  trolley 
rope  in  his  hand,  and,  while  standing  at  the  rear  right-hand  corner 
of  the  car,  undertook  to  adjust  the  trolley  pole  to  the  power  wire. 
This  necessarily  took  his  vision  away  from  the  street  and  centered 
it  on  the  wire  overhead.  While  this  work  was  going  on,  an  ice 
wagon  came  up  Fifty-Second  street,  intending  to  cross  Second  ave- 
nus.  The  car  was  standing  still,  and  the  driver  of  the  ice  wagon 
drew  his  team  around  from  the  direct  line,  going  to  tiie  rear  of  the 
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car,  and  then  swinging  around  to  the  right-hand  side  of  the  car,  for 
the  purpose  of  continuing  along  Second  avenue,  describing  a  semi- 
circle around  from  the  left  to  Sie  right  hand  side  of  the  car.  Just 
as  his  team  had  crossed  the  main  track,  and  while  the  rear  wheels 
were  about  upon  the  track,  the  car  was  started  and  backed  up  in 
such  a  manner  that  plaintiff's  intestate  was  caught  with  a  swinging 
movement  between  the  rear  platform  of  the  car  and  the  hub  of  the 
wheel  of  the  ice  wagon,  and  crushed  so  that  he  subsequently  died. 

There  is  some  evidence  in  the  case  from  which  the  jury  might 
draw  the  inference  that  the  car  was  started  without  any  warning 
to  the  plaintiff's  intestate,  and  at  a  time  when  his  attention  was  cen- 
tered upon  the  wire  above  his  head,  and,  as  trolley  cars  do  not 
start,  as  a  rule,  without  some  affirmative  action,  or  the  neglect  of 
proper  precautions,  there  is  ground  for  holding,  under  the  provi- 
sions of  section  42a  of  the  Railroad  X^aw,  as  added  by  Laws  1906, 
c.  657  (Gorman  v.  Brooklyn,  Queens  County  &  S.  R.  R.  Co.,  147 
App.  Div.  21,  23,  131  N.  Y.  Supp.  686),  that  the  defendant  was 
guilty  of  negligence  in  the  operation  of  the  car,  and  the  inference 
might  be  drawn  that  the  plaintiff's  intestate,  in  the  discharge  of  his 
duties,  was  not  bound  to  anticipate  that  this  car  would  be  started 
without  his  signal,  or  at  least  without  some  warning,  and  that  he 
was  in  the  exercise  of  reasonable  care  in  the  work  which  he  was 
performing.  The  case  cannot  be  distinguished  on  this  point  from 
that  of  Gorman  v.  Brooklyn,  Queens  County  &  S.  R.  R.  Co.,  supra, 
and,  if  the  evidence  was  clear  upcm  this  point,  we  should  have  no 
doubt  that  the  order  appealed  from  should  be  reversed. 

The  fairer  inference  from  the  evidence,  however,  is  that  plaintiff's 
intestate  got  down  from  the  car  for  the  purpose  of  adjusting  the 
trolley  pole,  and  that  he  was  standing  at  the  side  of  the  car,  near 
the  rear,  and  that  it  was  his  intention,  and  that  of  the  motorman, 
tliat  the  car  should  be  started  back  as  soon  as  the  trolley  connec- 
tion was  made,  and  that  the  plaintiff's  intestate,  after  the  car  was 
in  motion,  walked  backward  with  his  ^es  turned  upward  to  the 
wire,  without  noticing  that  the  wagon  had  been  driven  into  a  posi- 
tion dangerous  to  himself.  One  of  the  plaintiff's  witnesses,  who 
says  he  saw  the  accident,  testifies  that: 

"Tbe  car  was  standlog  still  when  we  started  aronDd  [with  the  wagon], 
I  BEW  tbe  conductor  on  tbe  ground.  Ue  was  standing  about  tbe  center  of 
tbe  rear  car  getting  the  pole,  and  aa  soon  as  tbe  pole  toncAed  the  wire 
there  was  a  backing  op;  then  was  no  Hmnd  or  bdl,  not  a  word  rntd.  He 
was  loofctng  toward  tbe  front  of  tbe  car,  walking  backwards  the  same  time 
the  car  was  backing,  looking  towards  the  front  When  the  car  started  back, 
ibe  was  looking  toward  Tblrty-Nintb  street.  He  was  standing  about  four 
*eet  away  from  tbe  rear  comer,  the  back  comer  of  tbe  car.  •  •  •  I  saw 
the  car  start  back,  and  we  was  on  tbe  tra<^  going  towards  tbe  track.  It 
started  pretty  quick.  Tbe  condoctor  was  standing,  at  the  time  it  started, 
about  four  feet  up,  about  four  feet  away  from  tbe  car.  *  *  *  I  saw  this 
conductor  near  tbe  center  of  tbe  car,  and  be  bad  tbe  rope  In  his  band,  and  lie 
viras  looking  up  and  wotlEi^  wltb  tbe  rope,  working  backwaidB,  and  tbe  next 
thing  I  knew  was  when  I  beard  the  yelL" 

Another  witness  testifies  that : 

"Tbe  conductor  was  on  tbe  side  of  the  car  at  the  rear  end,  right  almost 
tbe  extreme  end,  yon  may  say,  near  the  corner  of  tbe  car — exactly.  I  would 
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]n6g»  be  was  standing  away  from  the  car  three  or  fonr  teet,  eomethlns  like 
that — away  from  the  ear.  •  ♦  •  I  say  the  conductor  was  about  three  or 
four  feet  away  from  It  when  it  started.  The  tmck  was  about  eight  feet 
from  It,  more  or  less ;  so  the  conductor  was  about  half  way  betweoi  the  car 
and  trudc.  1  did  not  bear  any  signal,  or  shont,  or  anything  of  that  sort,  by 
the  conductor  when  the  car  started." 

[2]  Assuming  the  truth  of  this  statement*  the  situation  is  con- 
sistent with  reasonable  care  on  the  part  of  the  defendant's  motor- 
man.  There  had  been  an  accident.  The  motorman  and  conductor 
were  engaged  in  getting  the  truck  back  upon  the  Second  avenue 
track.  The  motorman,  we  may  assume,  knew  that  the  conductor 
was  manipulating  the  trolley  pole.  The  conductor  was  on  the  right- 
hand  side  of  the  car,  about  four  feet  away,  and  well  to  the  rear.  If 
the  motorman  was  watching  him  and  operating  his  car  at  the  same 
time,  in  an  effort  to  get  the  truck  back  into  position,  he  would  not 
be  in  a  position  to  observe  the  approaching  ice  wagon.  His  atten- 
tion would  be  divided  between  watching  the  conductor,  who  was 
from  his  viewpoint  on  the  right-hand  side  of  the  car,  out  of  dan- 
ger, and  operating  the  levers  which  control  the  car.  The  ice  wagon 
came  up  on  the  side  of  the  car,  and  swung  around  in  a  half  circle 
until  it  passed  the  right-hand  comer  of  the  car,  about  eight  feet 
away,  and  the  conductor  was  between  the  wagon  and  the  car,  walk- 
ing backward,  with  the  car  moving.  If  the  car  was  started  before 
the  wagon  came  into  view  of  the  motorman,  and  while  his  atten- 
tion was  taken  up  with  the  problem  of  getting  his  car  into  position, 
it  was  not  negligent  of  him  to  continue  to  let  the  car  move  back- 
ward, in  view  of  the  position  of  the  conductor  and  the  fact  that  he 
received  no  signal  to  stop.  The  conductor  was  at  the  rear  of  the 
car,  walking  backward,  so  one  witness  says,  and  the  motorman 
was  not  bound  to  stop  the  car  without  a  signal,  unless  he  was  in 
a  position  to  know  the  danger  to  which  the  conductor  was  exposed, 
and  the  driving  of  the  ice  wagon  around  the  end  of  the  car  was  not 
one  of  the  things  he  was  bound  to  anticipate  under  the  circum- 
stances of  tisis  case.  This  view  of  the  case  is,  we  believe,  supported 
by  the  weight  of  evidence,  and,  while  we  are  persuaded  that  the 
plaintiff's  intestate  might  properly  be  held  to  be  free  from  negli- 
gence under  the  circumstances  disclosed,  we  are  at  the  same  time 
disposed  to  hold  that  the  evidence  is  not  strong  in  support  of  the 
theory  of  negligence  on  the  part  of  the  defendant,  and  that  die  court 
very  properly  set  aside  the  verdict  and  granted  a  new  trial. 

Onr  conclusion  is  that  it  was  error  to  «et  aside  the  verdict  on 
the  ground  that  there  was  "no  evidence  from  which  the  jury  should 
be  permitted  to  find  the  plaintiff's  intestate  free  from  ne^igence 
contributing  to  the  injury  or  the  defendant  negligent."  We  do 
think,  however,  that  an  order  setting  aside  the  verdict  on  the  ground 
that  it  was  against  the  weight  of  evidence  would  have  been  proper. 

The  order  is  therefore  affirmed ;  costs  to  abide  the  event. 

HIRSCHBERG  and  CARR,  JJ.,  concur.  THOMAS,  J.,  votes 
to  affirm,  upon  the  ground  that  no  negligence  on  the  part  of  re- 
spondent is  shown,  with  whom  JENKS,  P.  J.,  concurs. 
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(Snprone  Contt,  AppeHate  Division,  second  Departtaent  Septembw  10, 1912.) 


Testimony  of  the  sister  of  complainant.  In  rape,  tbat  defendant,  who 
was  riding  with  them,  took  complainant  from  the  wagon,  and  carried 
her  over  a  fence,  that  on  account  of  the  darkness  atae  could  not  there- 
after see  them,  but  that  she  heard  complainant's  cries  for  help,  and  that 
on  their  return  complaiuant  said  It  hurt  her,  is  not  corroboration  of  pen- 
etration, necessary,  imder  Penal  Law  (OonsoL  Laws  1909,  c.  40)  S  2013. 
for  conviction. 

[Kd.  Note.— fi\)r  other  caaea,  aee  Rape,  Cent.  Dig.  H  88,  84;  Dec.  Dig. 
I  54.*] 

Burr,  J.,  dissenting. 
Appeal  from  Trial  Term,  Dutchess  County. 

Frank  Seaman  was  convicted  of  rape  in  the  second  degree,  and 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  TENKS,  P.  J.,  and  HIRSCHBERG.  BURR, 
WOODWARD,  and  RICH,  JJ. 

John  F.  Ringwood,  of  Poughkegpsie,  for  ^pellant. 
John  E.  Mack,  of  Poughkeepsie  (Edward  A.  Conger,  Asst  DisL 
Atty.,  on  the  brief),  for  the  People. 

WOODWARD,  J.  The  story  of  the  complaining  witness,  who 
was  16V^  years  of  age  at  the  time  of  the  alleged  assault,  is  to  the 
effect  that  she  was  employed  as  a  domestic  in  a  home  in  Pough- 
keepsie; that  she  and  her  sister,  who  was  then  under  the  age  of 
18  years,  having  a  half  day  o£f,  in  the  latter  part  of  April,  1911, 
went  to  the  home  of  the  defendant,  who  lived  upon  a  farm  about 
three  miles  out  of  the  city,  to  visit  him.  The  defendant  lived  with 
.hfs  parents,  and  was  engaged  at  the  time  in  delivering  milk  from 
a  wagon  which  he  drove  daily  into  the  city.  He  was  about  21  years 
of  age.  She  says  that  they  stayed  at  the  farm  from  about  2  o'clock 
in  the  afternoon  to  8:30  in  the  evening,  without  supper,  and  that 
at  about  8:30  in  the  evening  the  defendant  hitched  his  horse  to  a 
milk  wagon  and  started  to  take  them  home ;  that  when  about  half- 
way to  the  city  the  defendant  got  her  to  drive  the  horse,  while  the 
defendant  tied  a  handkerchief  around  her  sister's  mouth  to  prevent 
her  "hollering,"  and  that  when  this  had  been  done  the  complaining 
witness  turned  the  reins  over  to  the  sister,  and  that  the  defendant 
pulled  her  off  the  wagon,  carried  her  over  a  stone  fence,  laid  her  down, 
and  consummated  his  purpose.  She  says  that  she  was  resisting  all 
the  time,  "hollering"  loud  enough  so  that  her  sister  could  hear,  and 
that  after  the  act  had  been  consummated  she  returned  with  the  de- 
fendant to  the  wagon,  where  she  told  her  sister  that  it  hurt  her,  and 
that  the  defendant  had  told  her  it  would  not  She  says  they  then  got 
upon  the  wagon,  and  the  defendant  drove  her  to  the  home  of  her 
employer,  where  she  and  her  sister  got  out,  and  that  nothing  was 
said  to  any  one  about  what  had  occurred,  except  what  she  had  said 
to  her  sister. 

•For  oUiar  cmos  mo  ■ame  topic  *  I  hviibbs  in  D«e.  ft  Am.  Digs.  1907  to  d<iu^  *  Rcv'r  Intexw 
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The  sister,  who  was  the  only  other  witness  called  by  the  people, 
except  as  to  the  age  of  the  complainant,  testified  to  substantially  the 
same  state  of  facts,  but  admits  that  she  took  off  the  handkerchief 
from  her  mouth  after  -the  defendant  had  taken  her  sister  from  the 
wagon.  She  says  that  she  heard  her  sister's  cries  for  help,  but  that 
she  would  not  leave  the  horse  and  let  him  go  home,  because  she 
was  not  going  to  walk  home.  Her  whole  testimony  is  decidedly 
flimsy.  She  says,  however,  that  the  night  was  very  dark,  and  that 
she  could  not  see  the  defendant  and  her  sister  after  they  got  over 
the  stone  fence.  The  complainant  says  that  the  defendant  took  her 
a  little  ways  out  into  the  field,  and  that  he  had  sexual  intercourse 
with  her  there. 

There  are  two  provisions  of  the  Penal  Law  which  are  important 
to  be  considered  upon  this  appeal.   Section  2011  provides  that: 
"Any  sexual  penetration,  bowever  Blight,  la  aufUdent  to  complete  ibe  erlma.'* 

And  section  2013  provides  that: 

"No  conviction  can  be  had  for  rape  or  d^lemoit  upon  the  testimony  of 
the  female  deflled,  unaapported  by  other  evidence." 

We  may  assume  that  the  complainant's  testimony  that  the  defend- 
ant had  "sexual  intercourse"  with  her  out  in  the  field  complied  with 
the  requirement  that  there  should  be  penetration  in  some  degree,  but 
we  shall  search  the  record  in  vain  for  any  corroboration  of  this  al- 
leged fact.  The  sister  does  not  pretend  that  she  saw  the  act.  All 
tluLt  she  says  is  that  Jessie  told  her  that  it  hurt  her.  It  is  only  what 
the  complainant  told  her.  There  is  absolutely  no  evidence  of  soiled 
clothes,  of  any  indignant  accusation,  or  of  any  declaration  of  the  fact 
to  any  one  who  was  not  present.  The  rule  in  such  cases  is  that  the 
corroborative  evidence,  whether  consisting  of  acts  or  admissions,  must 
be  at  least  of  such  a  character  and  quality  as  tends  to  prove  the  guilt 
of  the  accused  by  connecting  him  with  the  crime.  The  corroboration 
must  extend  to  every  material  fact  essential  to  constitute  the  crime 
(People  v.  Farina,  134  App.  Div.  110,  111,  118  N.  Y.  Supp.  817,  and 
authority  there  cited) ;  and  as  the  crime  of  rape  depends  upon  actual 
penetration,  however  slight,  the  mere  fact,  if  it  was  a  fact,  that  the 
defendant  took  this  jgirl  from  the  we^^,  and  carried  her  over  the 
fence  and  out  into  me  darkness,  is  not  evidence  of  penetration.  It 
might  be  evidence  of  an  attempt  to  commit  rape,  but  it  is  not  evi- 
dence of  the  consummation  of  that  crime.  While  the  fact  of  pene- 
tration may  be  established,  like  any  other  fact,  by  circumstantial  evi- 
dence, yet  the  same  rule  as  to  the  weight  and  effect  of  that  species 
of  evidence  must  apply  in  the  establishment  of  that  fact  as  applies  to 
any  other  essential  element  of  crime.  People  v.  Tench,  167  N.  Y.  520, 
523,  60  N.  E.  737. 

"The  testimony  of  the  physician  that  it  waa  poaalble  to  aecompUah  alight 
paietratlon  and  leave  no  trace.  If  there  was  no  toice,"  say  the  court  In  the 
last  above  cited  case,  "even  if  admissible,  was  not  sufficient  to  justify  the 
Jury,  in  the  absence  of  proofs  of  any  marks  upon  the  gin  or  other  proof  of 
{woetratlon,  in  finding  that  fact  As  that  was  an  essential  and  todlspensable 
lugredient  of  the  crime  of  which  the  defendant  was  convicted,  and  as  his 
goUt  was  reuolred  to  be  ivoved  b^ond  a  reasonable  doobt^  It  follows  that 
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his  conviction  was  Illegal,  nnlesB  that  fact  natnrally  flowed  from  the  circum- 
fltancea  proved,  was  consistent  with  them  all,  and  they  were  such  as  to  ex- 
dade  to  a  moral  certainty  every  hypothesis  whlch>  dUl  not  budude  Its  per- 
petratton.  The  arbitrary  presumption  of  the  law  Is  that  the  defendant  did 
not  perform  the  act  charged,  and,  as  the  evidence  was  insnadesit  to  over^ 
come  that  iweBumptlon,  tlie  conviction  onnot  1m  snstained." 

That  is  clearly  the  case  now  before  us.  There  is  no  direct  and 
positive  evidence  of  actual  penetratim,  even  on  the  part  of  the  com- 
plainant, though  we  have  assumed  that  this  might  be  inferred.  But 
upon  the  corroboration  as  to  this  essentia]  ingredient  of  the  crime 
there  is  absolutely  no  evidence  whatever.  The  only  witness  called  does 
not  pretend  to  have  seen  anything  beyond  the  act  of  the  defendant 
in  taking  the  complainant  from  the  wa^n  and  carrying  her  over  the 
stone  fence.  All  beyond  that  comes  <£rectly  from  the  complainant. 
They  were  the  mere  declarations  of  the  complainant,  and  were  no 
stronger  than  her  testimony.  A  witness  cannot  generally  be  corrob- 
orated by  proving  declarations,  made  out  of  court,  of  the  same  facts 
testified  to  in  court.  In  cases  of  rape,  disclosures  made  b^  the  fe- 
male within  a  reasonable  time  after  the  outrage  are  admissible  as  a 
part  of  the  people's  case,  and  the  female  may  testify  when  and  to 
whom  made  and  the  nature  of  the  disclosure.  But  since  the  dis- 
closure comes  from  the  complainant  herself,  directly  or  indirectly, 
and  depends  wholly  upon  her  veracity,  it  is  not  "other  evidence"  in 
support  of  her  version  of  the  affair  wiUiin  the  meaning  of  the  statute. 
People  V  Page,  162  N.  Y.  272,  276.  56  N.  E.  750. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial  - 
ordered, 

.  JENKS,  P.  J.,  and  RICH,  J.,  concur,   HIRSCHBERG,  J.,  con- 
nirs  in  result.  BURR*  J.,  dissents. 


(162  App.  Dir.  438.) 

FBOPI/B  T.  KUNH 
(Supreme  Court,  Aiv^late  DiviBton,  Second  D^rtment  September  10, 1912.) 

BAPB  <|  54*) — IflVIHNCX — COBBOBOBATION. 

Testimony  of  the  sister  of  complainant,  in  rape,  that  while  defendant 
wag  riding  with  them  he  got  down  from  the  wagon,  asked  complainant 
to  do  so,  and  on  her  refusal  pulled  her  down,  took  her  over  a  fence,  and, 
after  remaining  there  some  time,  they  returned  wltlwut  saying  anything, 
and  rode  Ikome,  la  not  corroboration  of  penetration,  necessary,  under 
Penal  Law  (ConsoL  Laws  ltK»,  c.  40)  f  ^2013,  for  conviction. 

[Ed.  Note^For  other  cases,  see  Bape,  Gent  Dig.  U  83,  84;  Dea  Dig. 
|54.*J 

Burr,  J.*  diasmting. 

Appeal  £rom  Trial  Term,  Dutchess  County. 
Frank  Kline  was  convicted  of  rape  in  the  second  degree,  and  ap- 
peals.  Reversed,  and  new  tridl  ordered. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 

WOODWARD,  and  RICH,  JJ. 

*For  other  csmi  nc  um«  toplo  A  |  muhbsb  In  Dw.  A  Am.  Dlgi.  UDT  ta  dat^  ft  Rep'r  Indexw 
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James  E.  Carroll,  of  Poughkeepsie,  for  appellant. 
Jolm  E.  Mack,  Dist.  Atty.,  of  Poughkeepsie  (Edward  A.  Conger, 
Asst.  Dist  Atty.,  of  Poughkeepsie,  on  the  brief),  for  the  People. 

WOODWARD,  J.  The  judgment  of  conviction  in  this  case  must 
be  reversed.  It  is  not  to  be  distinguished  in  any  essential  particular 
from  the  case  of  People  v.  Seaman,  137  N.  Y.  Supp.  294,  decided 
herewith,  where  the  complaining  witness  was  a  sister  of  the  com- 
plaining witness  in  the  present  case,  except  that  it  does  not  appear 
in  the  present  case  that  the  complainant,  after  having  been  taken 
from  the  wagon  and  carried  over  the  fence,  in  almost  identically  the 
same  manner  as  is  testified  to  in  the  Seaman  Case,  came  back  and 
reported  the  alleged  fact  to  her  sister  that  she  had  been  raped.  With 
this  one  factor  out  of  the  case,  the  story  in  both  cases  is  essentially 
the  same,  and  it  must  be  admitted  that  it  is  very  remarkable  that 
two  different  men,  under  very  much  the  same  circumstances,  with 
a  sister  present  in  both  cases,  should  have  dragged  a  young  woman 
from  a  wagon  and  carried  her,  resisting,  over  a  fence  and  out  into 
a  field,  and  there  had  sexual  intercourse  with  her.  But,  aside  from 
tiie  probabilities  of  the  case,  my  position,  as  in  that  of  People  v. 
Seaman,  is  that  there  is  absolutely  no  evidence  of  penetration,  and 
ilCithout  this  the  crime  of  rape  cannot  be  established.  This  was 
squarely  held  in  People  v.  Tench,  167  N.  Y.  520,  60  N.  E.  737, 
where  the  court  say: 

"A  careful  scratlny  of  the  testimony  renders  It  obvious  that  If  the  proof 
was  SQffident  to  establish  actual  penetration,  however  Blight,  the  conviction 
of  the  oefendant  was  Jastllled.  *  *  *  It  is  not  pretraded  that  there  was 
any  dix«et  evidence  ot  that  net  Tbe  ^roseeatlon,  howew,  elalniB  that  it 
miflSit  be  eatabUsbed  by  circumstantial  evidence,  and  that  tbere  was  proof 
of  clrcnmstancea  which  JuatlHed  tbe  Jury  in  flndii^  It  *  *  *  While  It 
may  be  established,  like  any  other  fact,  by  circumstantial  evidence,  yet  tbe 
same  mle  as  to  the  weight  and  effect  of  that  species  of  evidence  must  ai^ly 
in  the  establishment  of  that  fiact  as  applies  to  any  other  essential  element  of 
crime.  The  evidence  discloses  that  the  defendant  had  preriously  been  guUty 
of  most  atrodons  and  loathsome  practices  upon  this  young  girl.  He  was 
fonnd  by  the  police  in  a  room  alone  with  the  girl,  who  was  lying  npon  the 
bed  In  a  position  and  under  conditions  wliidb  1^  no  room  for  doubt  as  to 
defendant's  purpose  In  taking  her  then.  •  •  •  While  tbe  iwoof  estab- 
Ualied  the  <qn>ortttnlty  and  the  purpose  of  tbe  defendant,  it  did  not  establlsb 
tbe  act,  but  tended  quite  as  strongly  to  show  tiiat  he  was  surprised  before 
tbe  act  was  performed.'  Under  these  circumstances,  while  the  record  dis- 
closes a  condition  which  Indicates  that  the  punishment  inflicted  npon  the 
defendant  was  Justly  merited,  and  that  he  should  have  been  convicted  of  an 
attempt  to  commit  the  crime  of  rape,  for  which  he  might  have  been  punished, 
stUl.  for  the  anrot  pointed  out,  it  is  our  doty,  in  the  Just  and  proper  admin- 
istration of  the  law,  to  reverse  tbe  action  of  tbe  trial  court." 

Here  there  is  no  evidence  whatever  of  actual  penetration,  with 
the  exception  of  that  furnished  by  the  complaining  witness,  who 
says  that  the  defendant  had  sexual  intercourse  with  her  at  the  time 
that  she  was  taken  from  the  wagon.  But  she  did  not  make  any 
such  claim  at  the  time.  She  did  not  tell  her  sister,  and  the  young 
man  who  was  with  her,  that  anything  had  occurred.  She  just  came 
back  to  the  wagon  and  rode  home  with  the  defendant;  the  sister 
and  tbe  young  man  being  in  the  rear  seat.  The  statute  says  there 


298 


187  KBW  TOBK  8UPPLEKBNT 


(Sup.  CL 


shall  be  no  conviction  upon  the  unsupported  testimony  of  the  com- 
plaining female,  and  there  is  no  such  supporting  evidence  in  this 
case.  In  the  Tench  Case  the  girl  was  under  the  age  of  consent. 
There  was  an  attempt  to  produce  evidence  tending  to  show  pene- 
tration ;  but  the  court,  analyzing  the  testimony,  found  that  it  did  not 
go  to  prove  the  necessary  fact,  and  reversed  the  conviction. 

As  in  the  Seaman  Case,  the  judgment  should  be  reversed.  The 
evidence  is  certainly  of  a  very  questionable  character,  even  in  the 
matters  in  which  it  meets  the  requirements  of  the  law,  and  upon 
the  essential  element  of  the  crime,  which  I  have  pointed  out,  the 
case  is  without  corroboration. 

JENKS,  P.  J„  and  RICH,  J.,  concur.  HIRSCHBERG,  J.,  con- 
curs in  result 

BURR,  J.  (dissenting).  This  is  an  appeal  from  a  judgment  of 
the  Supreme  Court,  sitting  in  Dutchess  County,  convicting  the  de- 
fendant of  the  crime  of  rape  in  the  second  degree,  for  having  per- 
petrated an  act  of  sexual  intercourse  with  a  female  not  his  wife, 
under  the  age  of  18  years.  Penal  Law,  §  2010.  There  is  no  dispute 
as  to  the  age  of  the  complainant.  At  the  date  of  the  alleged  of- 
fense she  was  17  years  and  about  9  months  old.  She  testifies  that 
during  the  month  of  May — the  exact  date  is  not  given — she,  in  com- 
pany with  her  sister  Jessie,  met  the  defendant  and  cne  Knapp  in 
the  streets  of  Foughkeepsie.  Defendant  worked  in  Erts'  stables.  He 
hired  a  horse  and  wagon,  and  he  and  Knapp  and  the  two  girls  went 
out  for  a  ride.  Complainant  testifies  that  they  went  around  Man- 
chester Bridge,  through  Titusville,  and  then  toward  home.  She 
was  sitting  in  the  front  seat  with  Kline.  Kn»>p  was  on  the  back 
seat  with  her  sister.  Between  Manchester  and  Titusville  Kline  stop- 
ped the  horse,  asked  the  complainant  to  get  out,  and,  when  she  re- 
fused, pulled  her  out  of  the  wagon,  took  her  over  the  fence,  and 
then  had  sexual  intercourse  with  her. 

The  corroborating  testimony  consists  of  evidence  of  the  sister  to 
the  effect  that  they  met  defendant  one  night  in  May,  and  went  to 
ride ;  that,  when  they  got  to  Titusville,  defendant  stopped  the  horse, 
pulled  complainant,  Mabel  Sitzer,  out  of  the  wagon,  and  took  her 
over  the  fence ;  that  when  he  pulled  her  out  of  the  wagon  she  made 
an  outcry;  that  after  taking  her  over  the  fence  he  remained  with 
her  some  time,  then  brought  her  back,  and  they  got  in  the  wagon 
and  drove  on  to  Foughkeepsie.  She  testifies  that  Knapp  was  holcting 
her  in  the  wagon  when  Kline  pulled  her  sister  out  and  took  her  over 
the  fence,  and  she  admits  that,  while  Kline  had  her  sister  behind  the 
fence,  she  was  having  connection  with  Knapp  in  the  wagon. 

Dciendant  claims  that  there  is  not  sufficient  corroborating  evi- 
dence of  complainant's  testimony.  Penal  Law,  §  2013.  I  am  in- 
clined to  think  that  there  is,  although  it  is  rather  weak.  It  clearly 
appears  that  both  complainant,  Mabel  Sitzer,  and  her  sister  Jessie, 
were  wayward  girls.  They  had  been  sent  to  the  Bedford  Reforma- 
tory about  the  1st  of  June,  two  or  three  weeks  after  this  occurrence. 
The  reason  for  their  commitment  is  not  clearly  shown;  but  from 
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the  cross-examination  by  defendant's  counsel  it  would  appear  that 
the  girls,  who  had  been  employed  in  domestic  service  or  working  in 
a  factory,  had  been  without  a  home  for  some  days  before  their  com- 
mitment, and  were  sent  to  Bedford  on  a  charge  of  vagrancy.  Com- 
plainant admits  that  in  the  month  preceding  she  had  intercourse 
with  one  Frank  Seaman,  and  that  Seaman  also  had  intercourse  with 
her  sister. 

The  stopping  of  the  wagon  at'  night  in  the  midst  of  the  drive,  ask- 
ing the  complainant  to  alight,  taking  her  over  the  fence  behind  the 
stone  wall,  and  remaining  there  for  a  considerable  time,  furnished 
the  opportunity  for  intercourse;  and  knowing  the  character  of  the 
girl  and  the  surrounding  circumstances,  in  the  absence  of  any  other 
explanation  as  to  the  purpose  of  it,  the  natural  inference  would  be 
that  the  opportunity  for  intercourse  was  taken  advantage  of. 

The  defendant  took  the  stand  in  his  own  behalf.  While  no  pre- 
sumption can  arise  against  the  defendant  for  failing  to  take  the  wit- 
ness stand,  if  he  does  take  the  stand  and  testify,  such  reasonable 
presumptions  as  arise  from  the  character  of  his  testimony  may  be 
indulged  in.  He  denies  several  things  that  the  girls  did  not  accuse 
him  of,  contradicts  them  on  some  unimportant  points,  and  then  says: 

"I  never  toot  a  ride  to  TltusvUIe  with  ttaeee  girls  and  Fred  Knapp.  I 
never  took  a  ride  with  these  gir]s."  ^ 

Their  testimony  was  not  that  they  invited  him  to  ride  with  them, 
but  that  he  invited  them  to  ride  with  him.  It  is  rather  significant  that 
he  fails  to  deny  that  he  did  have  intercourse  with  the  complainant 
at  the  time  and  place  specified. 

The  rule  as  to  corroborating  evidence  is  not  always  clearly  stated. 
In  People  v.  Grauer,  12  App.  Div.  464,  42  N.  Y.  Supp.  721,  the  court 
say: 

"The  evidence  under  this  section  [section  283,  subd.  B,  of  the  Penal  Code, 
now  section  2013  of  the  Penal  Law]  to  support  that  of  the  female  need  not 
be  direct  It  ina7  be  clrcumstantiaL  It  need  not  be,  In  and  of  itself,  con- 
vincing or  conclusive ;  but  it  must  be  corroborative  of  the  female's  evidence." 

Opportunity  is  one  factor  to  be  considered  under  such  circum- 
stances ;  inclination  is  another.  As  was  s£ud  in  People  v.  Freeman, 
25  App.  Div.  583,  50  N.  Y.  Supp.  984.  affirmed  156  N.  Y.  694,  50  N. 
E.  1120: 

"An  act  of  adultery  on  one  day  does  not,  of  Itsdf  alone,  famish  adequate 
evidence  of  a  similar  act  on  n  preceding  day,  for  all  such  relations  must 
have  a  beginning.  But  in  connection  with  direct  or  circumstantial  evidence 
of  the  antecedent  act,  subsequent  acts  of  a  similar  character  may,  by  reason 
of  their  close  connection  with  or  ttl^  natural  relation  to  the  antecedent  act, 
have  a  certain  probative  value.  Acts  of  Illicit  intercourse  are  not  apt  to  t>e 
sporadic  Tb^  evidence  an  adulteroos  disposition  in  the  parties  involved, 
which,  upon  opportunity,  usually  results  in  repetitions  of  the  guilty  act" 


In  People  v.  Page,  162  N.  Y.  272,  56  N.  E.  750,  the  court  sUtes : 


"The  mle  In  such  cases  Is  that  the  corrotKiratlve  evidence,  whether  con- 
sisting of  acts  or  admissions,  must  at  least  be  of  such  a  character  and  qual- 
ity as  ten  da  to  prove  the  guilt  of  the  accused  by  connecting  him  with  the 
crime.  A  corroboration  must  extend  to  every  material  fact  wwential  to  ooor 
Btltate  the  crime." 


300 


137  NEW  YORK  SUPPLEMENT 


(Sup.  Ct 


The  material  facts  here  are  the  age  of  the  girl  and  the  act  of 
sexual  intercourse.  The  age  is  not  a  disputed  fact.  The  opportunity 
for  sexual  intercourse  presented  itself  when  the  defendant  took  the 
girl  from  the  wagon  over  the  fence  and  kept  her  there  for  some  20 
minutes.  The  inclination  to  indulge  in  sexual  intercourse  on  the 
part  of  the  girl  is  established  by  evidence  of  her  wayward  character 
and  previous  dissolute  acts.  While  not  very  salisfactory,  there  is 
some  evidence  of  corroboration.  She  stated  to  her  sister,  immedi- 
ately after  returning  to  the  wagon  that  "it  hurt  her,"  although  de- 
fendant had  told  her  "it  would  not  hurt."  I  think  that  a  jury  might 
well  refer  this  to  penetration,  accompanying  an  act  of  sexual  inter- 
course. "Whether  there  is  any  evidence  of  corroboration  in  such  a 
case  is  a  question  of  law  for  the  court."  People  v.  Page,  su{»*a.  The 
sufficiency  of  such  corroboration  was  for  the  jury,  and  I  have  no 
doubt  that  they  decided  correctly. 

The  only  other  point  raised  by  the  defendant  is  as  to  the  exclu- 
sion of  certain  written  statements  made  by  the  complainant  and 
her  sister,  apparently  at  the  time  that  they  were  under  arrest  at 
the  police  station.  When  the  statement  of  complainant  was  first 
offered  in  evidence  and  marked  for  identification,  there  was  no 
proper  foundation  laid  to  admit  it  by  way  of  impeachment.  After- 
wards it  appeared  that  she  did  sign  the  statement,  and  the  court 
then  said  that,  if  there  was  anything  in  the  statement  which  related 
to  the  defendant,  he  would  admit  it,  excluding  any  statements  that 
might  tend  to  contradict  her  upon  collateral  matters  as  to  which 
she  had  been  examined.  Defendant's  counsel  then  seems  to  have 
acquiesced  in  the  ruling  excluding  it,  for  he  made  no  further  offer 
of  it.  There  is  no  reference  to  the  defendant  in  it,  and  I  think  that 
it  was  inadmissible.  With  regard  to  the  statement  of  Jessie  Sitzer^ 
the  witness,  this  was  not  offered  in  evidence  until  the  dose  of  defend- 
ant's case.    The  court  then  said: 

"Unless  It  contains  somethins  in  relation  to  this  d^aidant  and  the  crime 
with  which  be  la  charged,  I  will  not  receive  It" 

That  was  a  proper  ruling  as  to  contradiction  upon  collateral  mat- 
ters. There  is  a  reference  apparently  to  the  occasion  when  jECnapp 
and  the  defendant  took  the  girls  out  in  the  wagon;  but  this  state- 
ment not  only  does  not  contradict  her,  so  far  as  it  relates  to  that 
occasion,  but  confirms  her  testimony, 

I  think  that  the  judgment  should  be  affirmed. 
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(lfi2  App.  DlT.  482.) 

PBTTIT  et  ftL  r.  BUOOKLYN  DEVELOPMENT  GO. 

(SapKBK  Cfmrt,  Appellftte  DItIbIoii,  Second  D^jtartnuot  S^tember  10,  ^2.) 

txndob  and  pubohaaxb  (|  96*) — cokiraots  to  g0];(  vet— conditio  nb— 
Waitxb. 

Under  a  ctmtract  to  oonver  on  paTuient  by  the  pnreluuwr  of  HxeA 
Installznents,  with  provision  that,  on  her  death  before  full  payment,  con- 
Teyance  should  be  made  to  her  personal  representatlTes,  without  further 
payment.  If  no  Installment  should  at  any  time  have  been  In  arrears 
more  than  SO  days,  a  reserved  right  to  forfeit  the  contract  was  waived 
by  the  vendor  receiving  payments  from  the  purchaser  after  they  were  In 
arrears  more  than  30  days,  but  right  of  the  personal  representatives  to 
a  conveyance  without  full  payment,  on  the  purchaser's  death,  was  lost 
through  the  delinquency  In  making  paymoits. 

[Ed.  Note. — For  other  cases,  see  Toidor  and  Purchaser,  Cent  Dig.  H 
158-ieO ;  Det  Dig.  |  9B.»] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Wyllys  E.  Pettit  and  another,  as  executors  of  Lina  S. 
Pettit,  against  the  Brookl)rn  Development  Company.  Judgment  dis- 
missing the  complaint,  and  plaintiffs  appeal.  Affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Wm.  King  Hall,  of  New  York  City,  for  appellants. 
Edward  M.  Grout,  of  Brooklyn  (James  F.  McKinney,  of  New 
York  City,  on  the.  brief),  for  respondent. 

THOMAS,  J.  The  defendant  and  one  Pettit  agreed  that  the  lat- 
ter would  pay  presently  and  by  monthly  installments  named  sums 
until  the  whole  purchase  price  of  land  was  paid,  and  that  the  con- 
veyance should  be  made  to  the  vendee's  heirs  or  representatives, 
without  further  payment  in  case  of  her  death  before  the  whole  sum 
should  have  been  paid.  But  such  conveyance  upon  her  death  was 
conditioned,  among  other  things,  upon  this : 

"That  the  paym^t  on  said  lot  shall  not  at  any  time  have  been  more  than 
30  days  In  arrears." 

On  two  occasions  payments  were  in  arrears  for  more  than  30 
days,  and  the  default  as  regards  the  death  provision  was  not  waived, 
unless  by  acceptance  of  the  delayed  payments.  The  contract  made 
default  in  payment  of  30  days  a  ground  of  forfeiture  of  the  whole 
contract  at  the  vendor's  option,  and  the  abatement  of  the  price  at 
death  enforceable  only  on  the  condition  of  performance  of  things 
specified  with  precision.  The  contract  in  its  entirety  was  not  for- 
feitable for  default,  unless  the  vendor  did  something  equivalent  to 
a  re-entry,  and  acceptance  of  the  belated  installment  was  a  waiver 
of  the  failure  to  make  this  payment.  But  the  right  to  save  the  un- 
paid balance  at  death  was  earned  only  by  the  performance  of  the 
conditions  that  initiated  and  continued  the  right  in  operation.  In 
the  one  case,  the  vendor  stipulated  to  exercise  an  option  to  forfeit ; 
in  the  other,  conveyance  notwithstanding  the  unpaid  balance  rested 
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upon  a  condition  precedent  to  be  performed  by  the  vendee,  and  no 
affirmative  act  or  option  of  the  vendor  came  into  play.  The  land 
is  deemed  worth  the  purchase  price,  and  an  inducement  to  pay  it  was 
the  ability  to  have  it  by  prompt  payment  during  life,  whether  the  ag- 
gregate sum  paid  was  all  or  part  of  that  promised.  The  vendor 
was  not  insuring  payment  on  a  life,  but  providing  a  method  which, 
if  observed,  would  enable  the  vendee,  dying,  to  transmit  the  land 
.  with  the  purchase  price  paid.  The  failure  to  earn  this  right  did  not 
end  the  contract.  That  survived  all  forgiven  defaults;  but  the  right 
to  the  lesser  price  had  its  own  several  conditions,  and  did  not  out- 
live nonperformance. 

The  contract  had  this  alternative  feature:  That  the  price  to  the 
vendee,  living,  was  $1,040,  if  she  paid  according  to  the  stipulation, 
or  default  thereof  was  not  declared;  but  it  was  whatever  she  had 
paid,  if  she  had  performed  each  one  of  several  named  conditions. 
As  already  stated,  the  contract  outlived  a  waived  default;  but  the 
right  to  limit  payments  to  the  vendee's  life  was  in  abrogation  of  fur- 
ther performance  by  vendee,  and  the  money  to  be  gained  by  it  could 
only  be  earned  by  doing  wlut  the  parties  agreed  would  be  done  for 
that  purpose. 

The  plaintiff's  contention  is  that  the  lesser  price  obtsuns  upon  . 
death,  inasmuch  as  the  vendor  ventured  to  accept  payments  after 
default.  This  requires  the  defendant  to  forfeit  on  the  first  default 
or  submit  to  convey  at  the  vendee's  death.  But  that  was  not  the 
agreement,  for  the  parties  stipulated  that  the  vendor  might,  on  de- 
fault, at  its  option  forfeit  the  contract.  It  did  not  undertake  that 
the  acceptance  of  the  money  would  keep  the  conditional  stipulation 
alive.  That  was  separately  treated,  and  required  performance  by 
the  vendee. 

The  judgment  should  be  affirmed,  with  costs.  All  conciu". 


(152  App.  Dlv.  426.) 

DANVERS  et  aL  T.  SLY  et  at 
(Supreme  Court,  Appellate  Division,  Second  Department.  September  10, 1912.) 

HORIQAOEB  (I  SI>4*) — ^I<'0ItECL08UBB— /UBANSna  OF  JUDOUENT  TO  JUDOUBNT 

CfEDITOR — EXICMPTJONB. 

Where  a  mortgagor  arerred  In  his  atUdavit,  in  opposition  to  the  motion 
of  a  Judgment  creditor  to  direct  the  owner  of  the  judgment  of  foreclosure 
to  transfer  the  same  to  the  judgment  creditor  on  payment  of  the  amount 
fonnd  due,  that  all  payments  on  the  price  of  the  mortgaged  premises  and 
Interest  on  deferred  payments  were  paid  with  his  pension  money,  and 
the  owner  of  the  Judgment  of  foreclosure  aTened  in  her  affidavit  that 
she  desired  to  retain  the  Judgment  as  an  investment,  and  the  &ct8  waiv 
ranted  the  Infwmce  that,  if  the  land  was  subject  to  the  Judgment  cred- 
itor's judgment,  the  value  of  tlie  mort^gor's  equity  was  sufflclent  to  pay 
it,  and  the  Judgment  creditor  did  not  assert  his  rights  for  more  than 
seven  years  after  foreclosure,  the  court  should  not  grant  the  motion,  for 
the  mortgagor  ought  not  to  be  divested  of  his  rights  until  the  question 
of  his  exemption  from  the  Uen  of  the  Judgment  was  first  determined. 

[Kd.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  170»-178l; 
Dec.  Uig.  i  594.*] 

Thomas,  J.,  dissenting. 
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Appeal  from  Special  Tenn,  Orange  County. 

Action  by  Mary  E.  Danvers  and  another,  executrices  of  Jane  C. 
Cummii^,  deceased,  against  Norman  A.  Sly  and  others.  From  an 
order  directing  Emma  S.  Thompson,  the  owner  of  the  judgment  of 
foreclosure  and  sale  of  a  mortgage,  to  assign  the  jud^ent  to  the 
First  National  Bank  of  Middletown  on  payment  to  her  of  the  amount 
due,  Norman  A.  Sly  and  another  appeal.  Reversed. 


Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 


George  H.  Decker,  of  Middletown,  for  appellants. 
Alton  J.  Vail,  of  Middletown,  for  respondent. 

RICH,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
directing  the  present  owner  of  a  judgment  of  foreclosure  and  sale  of 
a  mortgage  executed  by  the  defendant  Sly  upon  real  property  owned 
by  him  to  assign  and  transfer  such  judgment  to  the  defendant  bank, 
upon  payment  to  her  of  the  amount  found  due  and  unpaid  there<Mi. 

The  appellant  Sly  is  a  veteran  of  the  Civil  War  and  a  pensioner 
of  the  United  States.  In  1901  he  purchased  a  farm  in  Orange  county 
for  $3,000,  paying  $1,000  down  and  securing  the  balance  by  his  bond 
and  a  purchase-money  mortgage  on  the  premises.  This  action  was  to 
foreclose  the  mortgage,  and  a  decree  of  foreclosure  and  sale  was 
entered  on  November  22,  1904.  The  amount  found  due  and  unpaid — 
principal,  interest,  and  costs— was  $2,256.56.  Sly  paid  the  interest 
and  costs  included  in  the  judgment,  which  was  assigned  by  the  plain- 
tiffs to  Emma  S.  Thompson,  who  owns  it  and  states  in  her  affidavit : 

"That  she  desires  to  bold  and  retain  said  Judgment  as  an  InTestment" 

She  is  not  a  party  to  this  action.  The  interest  accruing  since  such 
assignment  has  been  paid  by  Sly.  and  the  premises  have  not  run  down 
or  deteriorated  in  value.  Sly  states  in  his  affidavit  that  all  payments 
made  by  him  on  the  purchase  price  of  the  farm,  and  interest  upon 
deferred  payments,  were  paid  with  his  pension  money.  At  the  time 
of  the  c(»nmencement  of  tiiis  action  (October  26,  1904)  the  defendant 
baiJc  was  a  judgment  creditor  of  Sly  to  the  extent  of  $256.90,  and 
was  made  a  party  defendant.  On  December  21,  1911,  it  served  notice 
of  motion  for  an  order  directing  the  referee  appointed  in  said  judg- 
ment to  execute  the  same,  or,  in  the  alternative,  that  the  amount  due 
and  unpaid  upon  said  judgment  be  computed  and  ascertained,  and 
said  Emma  S.  Thompson  ordered  and  directed  to  execute,  acknowledge, 
and  deliver  a  transfer  and  assignment  thereof  to  said  bank,  upon 
payment  of  such  amount,  and  that  it  be  subrogated  to  all  the  rights 
and  remedies  of  Mrs.  Thompson  under,  and  arising  from,  said  judg- 
ment. 

The  learned  Special  Term  held  that  the  bank  was  entitled  to  the 
relief  sought,  and  left  it  optional  with  Mrs.  Thompson  which  of  the 
forms  of  relief  she  would  agree  to,  but  ordered  that,  if  she  should 
fail  to  stipulate  within  10  days  which  course  she  would  pursue,  the 
motion  should  be  granted  to  the  extent  of  directing  the  assignment. 
I  do  not  think  this  order  should  be  permitted  to  stand.   If  the  state- 
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ment  of  the  defendant  Sly  that  the  money  paid  upon  the  property  was 
pension  mon^  is  true,  the  bank  has  no  Hen  thereon.  If  this  order  is 
afHrmed,  it  will  deprive  the  judgment  creditor  of  her  investment,  and 
take  from  Sly  his  equity  in  his  farm,  and  limit  his  statutory  pension 
rights  in  the  land  to  the  surplus  money,  if  any,  arising  from  liie  sale, 
without  in  any  manner  benefiting  the  bank;  for,  if  his  statement  is 
true,  the  bank  can  gain  nothing  financially  by  acquiring  the  judgment 
of  forecbsure.  The  appellant  ought  not  to  be  divested  of  his  rights 
in  his  farm  until  the  question  of  the  exempticm  from  the  Hen  of  the 
judgment  of  the  baidc  is  determined. 

The  only  evidence  of  the  value  of  the  farm  lies  in  the  fact  that 
Sly  paid  $1,000  more  for  it  than  is  unpaid  on  the  foreclosure  judg- 
ment, and  his  affidavit  that,  "in  his  opinion,  the  said  farm  is  not  worth 
to  exceed  the  sum  of  $1,000  to  $1,500,  over  and  above  the  said  judg- 
ment of  foreclosure  and  sale.  The  inference  is  fairly  warranted  that, 
if  the  land  is  subject  to  the  lien  of  the  bank's  judgment  of  $256.90 
and  interest,  the  value  of  the  plaintiff's  equity  in  the  land  is  much 
more  than  sufficient  to  pay  it,  and  the  judgment  could  be  collected  by 
a  sale  of  the  equity  on  execution  or  in  supplementary  proceedings, 
where  the  owner  would  have  ,  an  opportunity  to  establish  the  exemp- 
tion he  claims.  It  seems  to  me  that  no  equitable  reason  was  shown 
requiring  the  direction  that  the  judgment  of  foreclosure  be  assigned. 

The  case  presented  is  not  within  the  rules  stated  in  the  cases  of 
Smith  v.  Jarvis,  26  Misc.  Rep.  507,  57  N.  Y,  Supp.  483,  and  Kelly 
v.  Israel,  11  Paige,  147.  In  both  of  those  cases  the  defendant  seek- 
ing relief  concededly  had  a  valid  mortgage  Hen  (subsequent  to  that 
of  the  foreclosure  judgment)  and  was  interested  in  the  proceeds  of 
the  sale.  In  the  case  at  bar,  if  the  facts  sworn  to  by  the  mortgagor 
and  judgment  debtor  are  true,  the  bank  has  no  lien  upon  the  real 
'property  involved  and  no  interest  in  the  proceeds  of  its  sale.  The 
baiUc  has  slept  upon  its  claimed  rights  for  more  than  seven  years,  and 
does  not  at  this  late  day  show  that  in  any  substantial  way  its  interests 
have  been  or  will  be  jeopardized,  or  in  any  manner  affected,  by  past 
or  further  delay,  which  in  the  Smith-Jarvis  Case,  supra,  was  held  to 
be  a  condition  precedent  to  the  exercise  of  the  discretion  vested  in  the 
court  of  directing  a  referee  under  a  judgment  of  foreclosure  and  sale 
to  proceed,  upon  the  motion  of  a  defendant,  against  tiie  wishes  of 
the  plaintiff,  to  execute  the  judgment. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and  - 
motion  denied,  with  $10  costs.    All  concur,  except  THOMAS,  J., 
who  dissents. 
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{SnprMne  Conrt,  Appellate  DIvIsIod,  Second  Department.   September  10, 1912.) 

Bail  (|  t9*) — Pobfeit — Relikvutq  Stjbett  teom  Effects  of  Judgment. 

While,  under  Code  Cr.  Proc.  |  597,  a  court,  during  the  time  a  defend- 
ant In  a  criminal  action  Is  at  large,  may  abate  in  part  tbe  debt  of  a 
snretj  whose  bond  baa  been  forfeited,  such  abatement  is  not  warranted, 
though  the  surety  used  diligence  to  capture  the  fogltlTe,  where  he  would 
hare  paid  voluntarily  and  without  hardship. 

[Ed.  Note.— For  other  cases,  see  Ball.  Cent  Dig.  ||  860-8tt»;  'I>ec. 
EttS*  i  79.*] 

Hlrschben  and  Woodward,  JJ.,  dlssoitlng. 

Appeal  from  Kings  County  Court. 

Application  by  Angelo  Pellegrino  for  relief  from  a  judgment  cki  a 
penal  bond.  From  an  order  remitting  a  portion  thereof,  the  People 
of  the  State  of  New  York  appeal.   Reversed,  and  motion  denied. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD,  and  RICH.  JJ. 

Hersey  Egginton,  Asst.  Dist.  Atty.,  of  Brooklyn  Qames  C.  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  and  Harry  G.  Anderson,  Asst.  Dist. 
Atty.,  of  New  York  City,  on  the  brief),  for  the  People. 

Peter  P.  Smith,  of  Brooklyn,  for  respondent* 

THOMAS,  J.  The  court,  after  judgment  of  conviction  affirmed 
and  the  failure  of  the  surety  on  the  bond  for  the  appearance  of  the 
defendant  to  comply  therewith,  forfeited  the  bond,  and  judgment  in 
the  sum  of  $10,000  was  entered,  which  as  against  the  surety  the  court 
ordered  canceled  upon  the  payment  within  ^  days  of  the  sum  of  $6,- 
000.  The  surety  used  diligence  to  effect  the  discovery  and  surrender 
of  the  fugitive  defendant.  The  surety  is  amply  able  to  pay  the  judg-  ■ 
ment. 

It  is  urged  that  the  court  has  not  the  power  to  abate  in  part  the 
debt  while  the  defendant  in  the  criminal  action  is  at  large.  There  is 
no  such  limitation  upon  its  power  expressed  in  the  statute  (Code  of 
Criminal  Procedure,  §  597),  but  the  presen{  facts  furnish  no  occasion 
for  its  exercise.  The  debt  is  due,  payable,  collectible,  and,  so  fat 
as  appears,  would  have  been  voluntarily  discharged.  The  surety 
would  suffer  by  any  considerable  payment,  as  his  property  is  the 
product  of  industry.  But  he  contracted  the  obligation  without  con- 
straint on  the  part  of  the  obligee  in  the  bond,  and  has  failed  to  pro- 
tect himself  by  due  custody  of  the  offender,  ^nd  the  court  should  not 
modify  the  hardship  of  just  payment  by  abating  from  the  sum  due 
upon  any  grounds  that  appear. 

The  order  should  be  reversed,  and  the  motion  denied,  without  costs. 


BURR  and  RICH,  JJ.,  concur.  HIRSCHBERG  and  WOOD- 
WARD, JJ.,  dissent 
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PEABSON  T.  REED  et  aL 


(Supreme  Court,  Appellate  DItIbIod,  Second  D«partmeat  September  10,  U>12.) 

1.  Wills  (|  489*)— GoHfirrBucnoN— Intehtion  of  Tbstatob. 

The  Intention  of  testator  gorenis  In  the  coDstructloo  of  hia  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Die-  H        9B6,  lai ; 
Dec  Dls.  I  439.*] 

Z  Wills  (f  820*) — Lboacies — Charoes  on  Real  Estate. 

'  Testator,  a  farmer,  directed  bis  execntors  to  pay  his  debts,  Including 
a  mortgage  on  bis  farm,  out  of  his  personal  property,  life  insurance,  and 
bank  stock,  and,  if  the  same  proved  Insultlclent,  the  executors  should  sell 
such  part  of  the  farm  as  would  discharge  the  balance,  and,  subject  to 
the  payment  of  debts,  he  gave  his  wife  household  furniture,  utendls, 
wearing  apparel,  stock,  farm  produce,  and  Implements.  He  gave  the 
residue  of  the  real  and  personal  property  to  his  wife  for  life,  and  at 
her  death  directed  his  executors  to  pay  a  benettdar}',  not  of  testator's 
blood,  a  specitted  sum,  which  sum  he  begaeatbed  to  him,  "payable  as 
aforesaid."  Eeld,  that  the  legacy  to  the  beneficiary  was  not  a  charge 
on  the  real  estate. 

[Ed.  Mote.— For  other  cases,  see  Wills.  Cent  Dig.  ||  2U4-2119,  2121; 
Dec  Dig.  I  820.*] 

8.  Wills  (§  732*)— Legacies— Ghabqbs  oh  Beu.  Esiati. 

'   A  legacy  Is  pr^ubiably  payable  from  testator's  personal  prop»t7,  and 
is  not  a  Hen  on  his  land. 
[Ed.  Note.— For  Qther  cases,  see  WUls,  Cent  Dl«.  H  1782-1737,  ISOl- 

1818;  Dec.  Dig.  %  732.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Rodman  J.  Pearson  against  William  L.  Reed  and  an- 
other. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

See,  also,  149  App.  Div.  959,  133  N.  Y.  Supp.  1136. 
Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Ralph  Hickox,  of  New  York  City,  for  appellant. 
Charles  F.  Cossum,  of  Poughkeepsie,  for  respondents. 

THOMAS,  J.  The  question  is  whether  a  legacy  to  plaintiff,  not 
of  testator's  blood,  is  a  charge  upon  the  real  estate.  The  testator, 
a  farmer,  in  December,  1887,  made  his  will,  whereby  he  directed 
his  executors  to  pay  his  debts  primarily  from  the  proceeds  of 
sale  of  the  personal  property  on  his  farm  and  money  collected 
on  his  life  insurance,  and  also  therefrom  to  pay  the  mortgage 
on  his  farm,  or,  if  insufiipient,  to  use  therefor  the  proceeds  of  sale 
of  bank  stock,  or,  if  such  property  proved  insufficient,  to  sell  such 
part  of  the  farm  therefor  as  would  discharge  the  balance  of  the 
mortgage,  with  power  to  allow  such  balance  to  remain  after  ap- 
propriating the  personalty  as  directed.  Subject  to  the  payment  of 
debts,  he  gave  his  wife  all  household  furniture,  utensils,  books,  pic- 
tures, silverware,  and  wearing  apparel,  which  amounted  to  $13X), 
and  stock,  farm  produce,  or  farming  implements  or  machines,  to 
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the  value  of  $1,000.  Then  he  gave  the  residue  of  the  property,  real 
and  personal,  to  his  widow  for  life,  and  at  her  death  directed  his 
executors  to  pay  plaintiff  $1,000,  and  the  remainder  he  gave  to  an 
adopted  daughter,  who  died  before  the  widow,  whereby  the  defend- 
ant Reed  took  the  remainder  under  the  sixth  clause  of  the  will. 
After  payment  of  the  debts,  mortgage,  and  expenses  of  adminis- 
tration, and  gifts  to  the  widow,  there  was  $46  left,  which  was  ap- 
plied on  plaintiff's  legacy. 

[1,2]  The  testator  s  intention  governs,  and  the  scheme  of  the 
will,  and  what  testator  said  in  it  to  effect  his  plan,  must  be  studied. 
The  testator  made  the  gifts  to  his  wife  first  selectable  from  the 
property  on  his  farm  and  in  his  home ;  but  even  they  were  subject 
to  the  payment  of  debts.  The  testator  foresaw  that  such  farm  prop- 
erty and  his  life  insurance  might  not  meet  his  debts  and  mortgage, 
and  so  he  pointed  out  the  next  source  of  funds,  viz.,  his  bank  stock, 
and  he  conceived  that  even  then  there  might  be  a  deficiency,  and 
he  gave  a  limited  power  of  sale  to  sell  the  farm  in  whole  or  part  to 
make  up  what  was  needed.  After  the  payment  of  debts  and  the 
mortgage,  the  gifts  to  his  wife  were  to  be  next.  But  it  occurred 
to  him  that  all  the  personalty  might  be  consumed,  and  even  that 
the  farm  might  need  to  be  sold,  in  whole  or  in  part,  before  the  estate 
for  his  widow's  life  would  be  reached.  At  least  the  possibility  of 
it  was  in  his  mind.  But  plaintiff's  legacy  was  not  payable  until'  the 
widow  died,  when  nothing  but  the  farm,  or  proceeds  of  sale  thereof, 
in  whole  or  in  part,  might  be  left. 

It  is  difficult  to  conceive  that  the  testator  provided  the  gift  to 
plaintiff  as  a  courteous,  but  formal,  recognition  of  his  friend,  with- 
out emolument,  unless  the  personalty  was  sufficient.  And  yet  I  con- 
sider that  he  had  nothing  more  in  his  mind,  through  a  proba'ble  mis- 
calculation of  his  resources,  for  in  the  fourth  subdivision  of  his  will 
be  directs  his  executors,  at  the  decease  of  his  widow,  to  pay  plain- 
tiflf  $1,000,  "which  sum  I  hereby  give  and  bequeath  to  him,  payable 
as  aforesaid."  The  executors  could  pay  only  from  the  personalty, 
and  if  that  was  expended  they  could  not  pay  from  the  land.  They 
had  no  power  of  sale  of  the  land,  save  for  the  specific  purpose  of 
paying  the  mortgage,  and  only  so  much  as  would  furnish  sufficient 
proceeds  for  that  purpose.  Had  he  intended  that  the  legacy  ^ouUI 
be  paid  from  the  proceeds  of  sale  of  the  land,  he  would  have  given 
power  to  sell  it  for  that  purpose.  So,  in  findine  in  what  way  tiie 
testator  calculated  that  the  legacy  would  be  paid,  we  must  regard 
what  he  said  on  the  subject,  and  what  facilities  he  understood  would 
be  used  to  effect  his  design.  The  balance  of  his  judgment  was  that 
his  farm  would  be  preserved  for  his  wife,  and  that  she  might,  if  she 
preferred,  take  personal  charge  of  it,  and  that  there  would  also  be 
personal  property  for  her  life  use. 

[3]  In  the  whole  will  there  is  not  found  intention  to  make  the 
case  an  exception  to  the  rule  that  the  legacy  is  presumably  payaUe 
from  the  personal  property,  and  is  not  a  lien  on  the  land. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 


308 


137  NBW  XOBK  BDPPLBICBNT 


CSup.  Ct 


m  Misc.  Bep.  Ata) 


In  re  OWENS. 


(Supreme  Court,  EQoity  Term,  Oswego  Ooimtr.  September,  l&U.) 

MmncxPAL  Oobpobationb  (8  217*)— OmcBsa—CiviL  Service. 

Under  Civil  Service  Law  (Consol.  Lawa  1909,  c.  7)  H  14, 16,  22,  provide 
ing  that  no  person  shall  be  transferred  to  any  position  subject  to  com- 
petitive examination  unless  he  baa  passed  the  competitive  examination 
required,  and  that  no  person  shall  be  transferred  to  a  position  for  orlg. 
Inal  entrance  to  which  there  Is  required  an  examination  of  essential 
tests  different  from  those  required  for  original  entrance  to  the  position 
held  by  such  person,  and  that,  where  a  position  held  by  an  honorably 
dlsdiarged  soldier  shall  be  abolished,  be  shall  be  transferred  to  any 
bnuch  of  the  service  In  such  position  as  he  may  be  fitted  to  fill,  an  bon- 
orably  discharged  soldier,  who  bad  passed  tbe  required  examination  for 
pumping  engineer  at  the  pumping  station  of  a  <^ty,  and  who  was  ap- 
pointed pumping  engineer,  could  not,  on  the  abandonment  of  the  plant 
and  the  establishment  of  a  new  one,  and  tbe  creation  of  engineers  and 
firemen  at  the  new  one,  hold  the  position  of  fireman  until,  by  competitive 
examination,  he  demonstrated  his  fitness  for  the  position ;  such  position 
being  in  the  competitive  class. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
B70,  57T,  679,  680;  Dea  Dig.  1  217.*] 

Application  of  Arthur  Owens  for  a  writ  of  peremptory  mandamus 
to  require  the  Municipal  Service  Commission  of  the  City  of  Oswego 
to  enter  relator's  name  in  its  roster  as  a  fireman  and  to  include  lus 
name  in  the  pay  rolls  certified  by  the  Commission.  Denied. 

Francis  D.  Culkin,  for  rdator. 

John  R.  Pidgeon,  for  defendant  Municipal  Civil  Service  Commis- 
sion of  City  of  Oswego. 

MERRELL,  J.  This  is  an  application  for  a  writ  of  peremptory 
mandamus  requiring  the  municipal  civil  service  commission  of  the  city 
of  Oswego  to  convene  and  enter  the  name  of  the  relator  in  its  roster 
as  a  fireman  at  the  new  water  ptunpin^  station  in  said  city,  and  by 
appropriate  resolution  that  said  commission  direct  its  secretary  to  cer- 
tify to  the  city  chamberlain  of  the  city  of  Oswe^  the  pay  rolls  here- 
tofore certified  by  the  department  of  water  of  said  city  containing  the 
name  of  said  relator.  The  facts  pertinent  here  are,  briefly,  as  follows: 

On  December  31,  1906,  the  relator,  an  honorably  discharged  soldier 
4>f  the  Spanish- American  War,  was  duly  appointed  pumping  engineer 
at  the  pumping  station  of  the  municipal  water  plant  of  the  said  dty 
of  Oswego.  The  relator's  appointment  was  made  from  the  eligible 
list  certified  by  the  municipal  civil  service  commission  of  said  city; 
he  having  theretofore  passed  the  required  examination  and  been  found 
•qualified  to  discharge  the  duties  of  such  position.  Thereafter,  and 
ircHn  the  time  of  his  appointment,  the  said  relator  performed  his  duties 
as  such  pumping  engineer,  at  a  compensation  of  $50  per  month,  down 
to  the  9th  day  of  August,  19U,  at  which  time  the  said  position  of 
pumping  engineer  was  abolished  by  reason  of  the  city  of  Oswego 
chaJ^ing  its  source  of  water  supply  from  the  Osw^  river,  where  the 
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relator  was  employed  as  pumping  engineer,  to  a  lake  pumping  plant 
theretofore  recently  installed.  Shortly  before  the  abandonment  of  the 
old  pumping  station  on  the  Oswego  river  and  the  change  of  base  of 
operations  to  the  lake  pumping  station,  the  civil  service  commission 
of  the  city  of  Oswego  advertised  and  conducted  an  examination  for 
en^eer  and  fireman  at  the  new  station.  Several  candidates  appeared 
at  such  examination,  and  as  the  result  thereof  certain  names  were  cer- 
tified to  the  department  of  water  for  the  positions  of  engineers  and 
firemen,  and  thereupon  the  department  of  water  appointed  two  engi- 
neers and  two  firemen  from  such  list  so  certified  to  it  by  the  civil 
service  commission.  The  water  department  also  appointed  the  relator 
as  a  fireman,  althou^  the  relator  did  not  submit  to  or  pasS  the  exam- 
inaticm  so  held. 

The  relator  contends  that,  being  in  the  civil  service  and  his  positicm 
as  pumping  engineer  at  tlie  old  station  having  been  abolished,  under 
section  22  of  the  Civil  Service  Law  of  the  state  (Consol.  Laws  1909. 
c.  7),  he  was  entitled  to  transfer  to  the  position  of  fireman  at  the  new 
station  at  the  same  compensation  that  he  had  previously  received  as 
engineer;  the  relator  contending  that  the  position  which  he  sought, 
and  to  which  he  was  appointed,  was  a  similar  one  to  the  one  which 
he  had  theretofore  held,  and  was  one  which  he  was  fitted  to  fill.  Since 
the  appointment  of  the  relator  to  the  new  position  as  fireman,  it  {^>- 
pears  from  the  evidence  submitted  that  he  has  satisfactorily  performed 
his  duties  as  such  fireman.  The  municipal  civil  service  commission, 
however,  has  refused  to  certify  to  the  city  chamberlain  the  pay  rolls 
containing  the  relator's  name,  and  this  application  is  made  to  compel 
-  such  certification. 

The  provision  of  the  Civil  Service  Law  invoked  by  the  relator  is 
contained  in  section  22,  which  provides  as  follows: 

"***!{  the  poHltion  bo  held  by  any  such  boDorably  dlscbarged  soldier 
(Spanish-American  War  veteran),  sailor  or  marine  or  volunteer  fireman  sball 
become  unnecessary  or  be  abolished  for  reawuis  of  economy  or  otherwise,  the 
said  honorably  discharged  soldier,  sailor  or  marine  or  volnnten  fireman  hold- 
ing the  same  shall  not  be  discharged  from  the  public  service,  but  shall  he 
transferred  to  any  branch  of  the  said  servloe  for  duty  in  such  position  as 
be  may  be  iltted  to  fill,  receiving  the  same  compensation  therefor,  and  it  is 
hereby  made  the  duty  of  all  ptfscms  clothed  with  power  ct  appointment  to 
make  such  transfer  effective." 

Hie  municipal  civil  service  commission  of  Oswego  questions  the 
right  of  appointment  of  the  relator  to  the  position  of  fireman,  for  the 
reason  that  his  name  was  not  upon  any  eligible  list  for  such  position. 

It  appears  that  the  position  of  fireman  at  the  new  pumping  station 
was  in  the  competitive  class,  and,  I  think  properly,  was  so  recognized 
by  the  civil  service  commissimi,  and  an  examination  of  applicants  for 
the  position  held,  and  an  eligible  list  duly  certified.  The  duties  to  be 
performed  as  fireman  were  quite  foreign  to  those  previously  performed 
fay  the  relator,  and  the  examination  given  by  the  civil  service  com- 
mission was  entirely  different,  covering  other  and  different  qualifica- 
tions of  the  applicant  than  that  proposed  for  the  position  of  engineer. 
It  seems  to  me  that  the  relator  was  not  entitled  to  be  transferred  to  the 
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position  of  fireman  without  having  first  passed  the  examination  to  the 
position  to  which  he  was  so  transferred.  . 

By  section  14  oi  the  Civil  Service  Law,  relating  to  the  competitive 
class,  the  statute  provides  that  such  class  ^all  include  all  positions  for 
which  it  is  practicable  to  determine  the  merit  and  fitness  of  the  appli- 
cants by  competitive  examination,  not  only  all  positions  then  existing, 
but  thereafter  created;  the  statute  providing  as  follows: 

"  •  •  ♦  No  person  shall  be  appointed  or  employed  under  any  title  not 
appropriate  to  the  duties  to  be  performed,  and  no  person  shall  &e  transferred 
to,  or  assigned  to  perform  the  duties  of,  any  position  subject  to  competitive 
exanUnation,  unless  he  shell  have  previously  passed  an  open  competitive  eor- 
amtnatUm  equivalent  to  that  requtre4  for  such  position,  or  unless  he  Bball 
bare  s^ved  with  fidelity  for  at  least  three  years  in  a  simUar  poslUon." 

It  seems  clear  to  me  that  the  position  of  fireman  is  not  "a  similar 
position/'  within  the  meaning  of  the  statute,  to  that  of  pumping  en- 
gineer. These  words  of  the  statute  above  quoted  seem  to  me  to  pre- 
clude any  transfer  of  the  relator  to  a  position  subject  to  competitive 
examination  without  his  having  previously  satisfactorily  passed  such 
competitive  examination.  Section  14  later  on  provides,  as  to  the  ex- 
aminations, that  they  shall  be  public,  practical  in  their  character,  and 
shall  relate  to  those  matters  which  will  fairly  test  the  relative  capacity 
and  fitness  of  the  perscms  examined  to  dischar|;e  the  duties  of  that 
service  into  which  they  seek  to  be  appointed. 

Again,  by  section  16,  the  Legislature  enacted  as  to  the  transfer 
of  a  person  in  the  civil  service  that  no  person  should — 

"be  promoted  or  transferred  to  a  position  for  original  entrance  to  which 
tberie  Is  required  by  this  chapter  or  the  rules  an  examination  Involving  es- 
sential tests  or  qualiflcatioDB  different  from  or  higher  than  those  required  for 
original  entrance  to  the  position  held  by  such  person,  unless  he  shall  have 
passed  the  examination  or  attained  a  place  upon  the  eligible  Ust  for  aucb 
higher  position." 

It  appears  that  the  examination  and  tests  involved  as  imposed  by 
tlie  civil  service  commission  were  far  different  in  the  two  positions. 
I  therefore  conclude  that  the  application  of  the  relator  must  be  denied; 
that  when  he  was  transferred  by  the  water  board  of  the  city  of  Os- 
wego to  the  position  of  fireman,  it  was  not  a  position  which  he  was 
"fitted  to  fill,"  as  contemplated  by  section  22,  which,  it  seems  to  me, 
clearly  contemplates  a  civil  service  fitness,  to  be  ascertained  in  accord- 
ance with  the  plain  requirements  of  sections  14  and  16,  above  quoted, 
by  a  competitive  examination.  I  think  the  Legislature  intended,  when, 
by  section  22,  it  forbade  the  veteran's  discharge  from  the  public  serv- 
ice in  the  event  his  position  was  abolished,  that  he  should  remain  on 
the  eligible  list  to  be  appointed  to  a  similar  position  to  which  he  had 
by  competitive  examination  demonstrated  his  fitness.  Section  22  must 
be  read  in  connection  with  secti(Mis  14  and  16.  Any  other  construc- 
tion, it  would  seem  to  me,  would  nullify  the  plain  intent  of  the  civil 
service  legislation.  Had  the  water  board  appointed  the  relator  as  one 
of  the  pumping  engineers  at  the  lake  station,  his  transfer  would  have 
been  regular,  as  he  had  successfully  taken  the  examination  for  such 
positi<»i,  but  as  an  applicant  tor  the  position  of  fireman  he  had  never 
been  examined. 
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The  case  of  Matter  of  GilfiUan,  127  App.  Div.  846,  lU  N.  Y.  Supp. 
SO&f  arising  in  this  Department,  is  somewhat  similar  to  the  case  be- 
fore us,  and  as  to  the  right  to  the  relator  in  that  case  to  be  trans- 
ferred Judge  Kruse,  writing  for  the  court,  says : 

'*Gertaliil7  the  dutleB  of  bookkeeper  are  not  slmUar  to  the  work  done  by 
the  relator,  and,  IfeHdet,  tha  po»Ukm  of  bookkeeper  to  (Ae  oompeUtive 
oIo««  of  the  civU  fervJcd." 

I  therefore  am  of  the  opimon  that  the  relator  cannot  insist  upon 
his  appointment  or  the  emoluments  of  the  crfHce  until  he  has  by  com- 
petitive examination  demonstrated  his  fitness  for  the  positira  of  fire- 
man. 

Api^ication  denied,  with  costs. 


Cn  mac  Rep.  684.) 

In  re  8TRATT0N. 
(Oneida  Oounty  Court   May,  1912.) 

1.  iHBAIfB  FiBBOIfB  (|  41*) — COHKITTKB — OOVFKnaAnOH. 

Until  the  judicial  settlemmt  of  Qie  accounts  of  the  committee  of  tbe 
person  and  property  of  an  Incompetent,  and  the  award  of  commissions 
to  the  committee,  he  has  no  right  to  such  commissions  upon  tbe  corpus 
of  the  estate. 

[Bd.  Note.— For  other  cases,  see  Insane  Persona,  Oent  Dig.  1 68;  Dec. 
Dlff.  1  41.*] 

2.  '  InBUia  PEBSONB  (%  42*>— CoIOIITTEK — COlCPBHaATION. 

Where,  on  the  annual  account  of  the  committee  of  the  person  and  prop- 
erty of  an  incompetent,  under  Civ.  Proc.  S  2341,  an  Item  showing  that  h€ 
had  deducted  as  commlsslous  for  receiving  the  corpus  of  the  estate  :.ae- 
half  of  the  fnll  commission  for  receiving  and  disbursing  the  entU-e  estate 
was  disallowed,  and  tbe  deducted  amount  was  returned  lo  tbe  estate, 
the  committee's  petition,  on  bis  next  annual  accounting,  to  be  allowed  to 
deduct  one-half  of  the  commissions  for  rec^vlng  tbe  corpus  of  tbe  estate, 
must  be  denied;  tbe  remedy  for  recovery  of  aucta  partial  commission,  if 
tiie  ocHDmlttee  was  entitled  to  it,  teiog  ijij  an  Intermediate  Jadiclal  set- 
tlemeait,  as  antborlzed  by  tbe  latter  part  of  section  2342, 

[Bd.  Kote.— For  otber  cases,  see  Insane  Persons,  Cent  Dig.  I|  64-67 ; 
Dec  Dig.  I  42.*] 

Proceeding  upon  the  annual  accounting  of  Vernon  D.  Stratton,  as 
committee  of  the  person  and  proper^  of  James  W.  Coe,  an  incom- 
petent person.  C^der  entered. 

V.  D.  Stratton,  in  pro.  per. 

HAZARD,  J.  The  committee  herein  has  filed  his  annual  inventory 
pursuant  to  secticm  2341  of  the  Code  of  Civil  Procedure.  His  pre- 
ceding annual  account  contained  an  item  showing  that  he  had  de- 
ducted from  the  estate  an  amount  claimed  to  represent  commissions 
for  "receiving"  the  corpus  of  the  estate,  estimated  at  what  one-half 
of  the  full  commissions  for  "receiving  and  disbtirsing"  the  entire  es- 
tate would  have  amounted  to. 

[1]  By  an  order  made       me  the  item  was  disallowed,  and  the 
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oonuni'ttee  has  returned  the  amount  to  tbe  estate;  but  in  connection 
with  this  annual  accountings  he  makes  a  petition  requesting  that  he  be 
allowed  to  deduct  one-half  commissions  for  "receiving"  the  corpus 
of  the  estate.  He  is  insistent  in  his  claims  that  it  is  his  legal  right 
so  to  do,  and,  as  the  same  claim  has  been  made  by  others  within  the 
jurisdiction  of  this  court,  I  have  given  the  matter  considerable  at- 
tention, with  a  view  of  adopting  a  rule  to  be  followed  hereafter  in  all 
cases. 

By  section  2338  of  the  Code  a  o^nmittee  is  entitled  to  the  same 
commissions  as  an  executor  or  administrator.  Their  commissions 
are  fixed  by  section  2730,  which  provides  that,  "on  the  settlement  of 
the  account,"  the  surrogate  must  allow  an  executor  or  administrator 
certain  specified  commissions.  It  has  been  held  that  executors  and 
administrators  have  no  absolute  right  to  such  commissions  until  they 
are  determined  upon  and  awarded  by  the  surrogate  on  a  judidal  set- 
tlement of  their  accounts,  and  it  is  therefore  held  that  they  are  not 
assignable  and  may  be  lost  by  misconduct,  etc.  Matter  of  Worth- 
ington,  141  N.  Y.  9,  35  N.  E.  929,  23  L.  R.  A.  97;  Matter  of  Fumiss, 
86  App.  Div.  96,  83  N.  Y.  Supp.  530;  Naylor  v.  Gale,  73  Hun,  53,  ■ 
25  N.  Y.  Supp.  934. 

It  is  held  in  very  many  cases  that  an  executox  is  not  entitled  to 
take  commissions  out  of  funds  in  his  hahds,  until  awarded  to  him  by 
an  order  of  the  surjiogate  on  the  settlement  of  his  account,  but,  if  he 
does  so,  he  is  chargeable  with  interest  on  the  sum  whidi  he  has  ap- 
propriated. United  States  Trust  Co.  v.  Bixby,  2  Dem.  Sur.  494;  Mat- 
ter of  Franklin,  26  Misc.  Rep.  107,  56  N.  Y.  Supp.  858;  Wheel- 
wright V.  Rhoades,  28  Hun,  57;  Freeman  v.  Freeman,  4  Redf.  Sur. 
215 ;  Carroll  v.  Hughes,  5  Redf.  Sur.  241. 

It  seems  to  me  that  the  principle  mvolved  is  the  same  in  the  case  of 
of  a  committee,  and  I  think  that  in  principle  and  practice  it  is  wrong 
for  any  fiduciary  to  help  himself  to  what  he  may  deem  to  be  his  com- 
missions; and,  after  an  exhaustive  examination  of  the  authorities,  I 
believe  that  such  a  proceeding  is  unwarranted,  and  that  a  committee 
or  other  fiduciary  has  no  right  to  commissions,  at  least  upon  the 
corpus  of  the  estate,  unless  and  until  the  same  are  awarded  to  him 
by  a  court  of  competent  jurisdiction,  and  in  an  accounting  or  other 
similar  proceeding  in  court.  Neither  do  I  find  that  any  of  the  cases 
so  insistently  cited  by  the  accounting  party  herein  holds  anything  to 
the  contrary. 

In  Robertson  v.  De  Brulatour,  188  N.  Y.  317,  80  N.  E,  944,  the  , 
court  said: 

"I  think  that  the  Appellate  Division  correeUr  held  •  •  •  that  these 
plaintiffs,  as  trustees,  were  entitled  to  one-half  commlsslona  for  receiving  the 
entire  capital  of  the  trust  estate." 

If  we  were  to  pick  out  that  sentence  and  isolate  it,  it  might  appear 
that  it  establishes  the  law  as  the  committee  claims  it  to  l^;  but  an 
examination  of  the  context  clearly  enough  shows  that  the  point  under 
consideration  by  the  Court  of  Appeals  was  the  question  of  whether 
trustees  might  charge  commissions  on  securities  turned  over  by  them- 


Cotmty  Ct.) 


nr  RE  SIKATTOF 


818 


selves,  as  executore,  to  themselves,  as  trustees,  without  changing  the 
form  of  the  securities,  viz.,  reducii^  them  to  cash.  The  court  held  in 
the  above-quoted  language  that  they  could,  and  that  is  all  that  is  held. 

Matter  of  Notman,  103  App.  Div.  521,  93  N.  Y.  Supp.  82,  arose 
upon  an  intermediate  accounting  of  a  committee.  The  principal  point 
in  controversy  and  imder  consideration  was  the  matter  of  allowing 
commissions  on  securities  not  reduced  to  cash.  It  appeared,  however, 
that  one-half  commissions  were  ordered  allowed  by  the  Appellate  Di- 
vision for  receiving  the  corpus  of  the  estate,  although  the  opinion 
deals  almost  entirely  with  the  matter  and  question  above  referred  to. 
It  will  be  observed  that,  as  stated,  the  question  arose  upon  an  account- 
ing, and  I  therefore  do  not  consider  the  case  as  authority  for  the 
proposition  that  a  committee,  without  an  accounting,  may  help  him- 
self to  commissions. 

In  the  case  of  Whitehead  v.  Draper,  132  App.  Div.  799,  117  N.  Y. 
Supp.  539,  the  question  arose  as  to  what  was  a  fair  and  just  settle- 
ment between  the  estate  of  deceased  executors  and  the  successor  in 
the  trust,  and  it  was  held  that  the  deceased  executors'  estate  was  en- 
titled to  no  commissions  for  turning  over  the  estate  to  the  successors, 
but  that  the  estate  of  the  original  trustee  should  be  allowed  one-half 
c(»nmissions  as  a  fair  payment  for  what  the  original  trustee  had  done 
in  his  lifetime. 

In  Olcott  V.  Baldwin,  190  N.  Y.  99,  82  N.  E.  748,  while  one-half 
connmissions  were  allowed  a  surviving  trustee,  in  an  action  brought 
by  the  representative  of  a  deceased  cotrustee,  for  receiving  the  trust 
fund,  I  do  not  consider  that  case  any  authority  for  trustees  helping 
themselves  to  one-half  commissions  for  receiving  in  advance. 

Matter  of  Silliman,  67  Misc.  Rep.  27,  124  N.  Y.  Supp.  622,  was 
also  a  case  of  an  apportionment  of  fees  between  a  deceased  executor's 
estate  and  his  successor  in  the  trust. 

There  is  a  line  of  cases,  some  of  which  are  cited  by  the  committee, 
but  which  are  clearly  to  be  differentiated  from  the  case  at  bar,  in 
which  it  is  held  that  where  a  settlement  is  made  annually  by  the  trus- 
tee with  the  cestui  que  trust,  payable  out  of  the  income,  with  the  as- 
sent of  .the  parties  interested,  that  trustees  may  in  such  a  case  retain 
their  commissions  on  the  annual  income,  and  that,  where  an  account- 
ing is  rendered  yearly  in  compliance  with  any  statute  or  rule  or  order 
of  tfie  court,  the  accounting  party  is  entitled  to  full  commissions  on 
each  year's  receipts  and  disbursements.  Hancox  v.  Meeker,  95  N.  Y. 
539;  Matter  of  Mason,  98  N.  Y,  535.  In  the  latter  case  the  court 
said: 

"Our  dedston  goes  only  bo  for  as  to  bold  tbat,  where  tlie  income  Is  an- 
noaliy  received  and  annually  paid  orer,  tbe  trustees  may  retain  full  commis- 
sions, 6  per  cent,  on  the  flrat  thousand,  etc.,  as  it  the  income  received  were 
tbe  entire  fond  to  be  received  and  dlq^»ed  of  by  than." 

In  Matter  of  Haskin,  49  Misc.  Rep.  179,  98  N.  Y.  Supp.  927,  the 
court  said: 

rrhe  rule  HcmB  to  be  well  settled  that,  where  a  trustee  pays  over  the  en- 
tixB  InciHU^  year  after  ^ar,  wltbont  maUng  any  claim  Cor  conunlssions,  he 
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Is  deemed  to  have  waWed  his  right  thereto,  and  be  cannot,  upon  his  final 
accounting,  be  awarded  commissloos  upon  the  past  income  payable  either 
out  of  the  trust  fund  on  the  present  or  future  Income." 

The  reason  for  this  is  obvious,  as  a  failure  to  take  commissions 
out  of  the  annual  income  would  result  in  compelling  the  remainder- 
man to  pay  commissions  on  money  which  he  had  never  received.  As 
was  said  in  Matter  of  Slocum,  60  App.  Div.  445,  69  N.  Y.  Kupp.  1041 : 

"They  cannot  pay  the  Income  in  full  and  deduct  commissions  on  such  in- 
come from  the  principal,  where  the  Income  goes  to  one  set  of  beneficiaries 
and  the  principal  to  another." 

To  the  same  effect  are  Matter  of  Haight,  51  App.  Div.  317,  64  N. 
Y.  Supp.  1029;  Matter  of  Fisk,  45  Misc.  Rep.  298,  92  N.  Y.  Supp. 
394. 

I  do  not  think  that  the  doctrine  of  these  cases  should  be  extended. 
As  a  matter  of  necessity,  and  because  it  would  be  an  unwarranted  ex- 
pense, as  well  as  a  useless  formality,  to  have  an  accounting  every  time 
an  income  or  trust  fund  is  periodically  turned  over  to  a  cestui  que 
trust,  and  to  enable  the  fiduciary  to  get  his  pay  for  handling  the  an- 
nual income,  and  get  it  from  the  one  who  receives  the  income,  the 
cases  cited,  and  others,  have  held  that  it  is  permissible  for  the  fiduci- 
ary to  retain  his  commissions;  but  neither  any  of  the  cases  which  we 
have  considered,  nor  any  cited  by  the  committee,  nor  any  that  I  am 
able  to  find,  holds  that  a  committee  may,  without  accounting  and 
without  an  order  of  the  court,  himself  deduct  commissions  (assumed 
to  be  at  the  rate  of  one-half)  from  the  corpus  of  the  estate. 

[2]  In  certain  cases,  some  of  which  we  have  considered  befOTc, 
where  a  committee  has  died,  or  resigned,  or  been  removed,  the  courts 
have  split  up  commissions,  and  I  suspect  that  various  committees  have 
followed  the  practice,  and  decided  themselves  that  they  are  entitled 
to  take  out  one-half  of  the  commissions  which  they  hoped  to  be  even- 
tuidly  entitled  to  receive,  immediately  upon  receiving  the  corpus  of 
the  estate,  or  at  some  time  during  the  administration  of  it;  and  that 
is  what  the  committee  seeks  to  do  in  this  case.  I  believe  Uiat  such  a 
course  is  illegal  and  unwarranted,  and  must  deny  his  request 

There  are  cases,  and  very  likely  this  is  one,  in  which  it  might  be  a 
hardship  upon  the  committee  to  defer  awarding  him  commissions, 
other  than  on  annual  receipts  and  disbursements,  until  the  termina- 
tion of  his  trust.  With  reference  to  such  cases  it  is  my  belief  and  de- 
cision that  the  only  way  relief  can  be  afforded  is  by  an  intermediate 
accotmting.  Section  2342  of  the  Code  seems  to  provide  for  two  sep- 
arate and  distinct  procedures  in  connection  with  committees'  account- 
ings. The  first  one  is  in  connection  with  the  requirement  of  section 
2341,  and  provides  for  the  examination  by  the  county  judge,  or  under 
his  direction,  of  the  annual  account  to  be  filed  pursuant  to  that  section 
in  January  of  each  year.  It  is  that  sort  of  a  proceeding  which  is  now 
before  me  as  a  magistrate.  Such  a  proceeding  as  this  is  "ex  parte, 
out  of  court,  and  not  designed  to  be  binding  upon  the  incompetent 
person  or  those  interested  in  his  estate."   Matter  of  Arnold,  76  App. 


Div.  126,  78  N.  Y.  Supp.  772;  Matter  of  Cowea,  130  App.  Div.  365. 
114  N.  Y.  Supp.  797. 
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The  second  proceeding,  that  specified  in  the  latter  part  of  the  sec- 
tion (2342),  provides  for  "an  intermediate  judicial  accountii^  of  all 
his  proceedings  affecting  the  property  of  the  incompetent  person  to 
the  date  of  the  filing  thereof";  and  it  is  provided  that  said  account 
shall  be  then  judicially  adjusted,  determined,  and  filed,  and  shall 
amount  to  a  final  judicial  settlement  up  to  that  time.  The  first  pro- 
ceeding is  more  or  less  informal,  is  out  of  court,  deals  with  the  trans- 
actions of  one  year  only,  and  does  not  seem  to  be  binding  upon  any 
one,  being  apparently  designed  to  provide  for  an  informal  official 
scrutiny  of  the  transactions  of  committees,  who  have  been  said  to  be 
"bailiffs  of  the  court,"  and  I  do  not  think  in  such  a  proceeding  as  this 
one  that  it  is  one  in  which  commissions  can  or  should  be  adjusted; 
but  the  second  proceedings  provided  for  are  of  a  more  substantial 
nature,  and  are  in  court,  and  all  interested  parties  are  cited,  and  they 
involve  a  review  of  the  whole  stewardship  of  the  committee. 

If  the  committee  herein  deems  himself  entitled  as  a  matter  of  eq- 
uity to  an  allowance  for  receiving  the  corpus  of  the  estate,  or  for  an 
additional  allowance  under  section  2338,  he  may  bring  up  the  matter 
in  such  a  proceeding.  His  original  vouchers  have  been  filed  with  his 
annual  accounts,  and  all  his  annual  accounts  are  in  court,  and  I  see 
no  objection,  if  the  committee  sees  fit  to  bring  on  an  accounting  under 
the  latter  part  of  section  2342,  lo  doing  so  upon  all  his  vouchers  and 
accoimts  as  filed,  with  a  supplemental  account  up  to  date,  upon  all 
of  which  the  matter  may  be  heard. 

An  order  will  therefore  be  made  adjusting  the  annual  account,  but 
without  permission  to  the  c(»nmittee  to  deduct  fees  for  receiving  the 
corpus  of  the  estate. 

Ordered  accordingly. 


1.  Wirxs  (8  166*) — Contest — Undue  I nfldencb— Evidence. 

In  a  will  contest,  evidence  held  to  show  that  the  will  was  not  the  re- 
sult of  coerdoD  and  nnane  Influence  anerted  upon  tbe  decedent  by  the 
beneficiary. 

(Ed.  Note^For  oQier  cases,  see  WlUs,  Cent  Dig.  H  431-937 ;  Dee.  Die. 

I  m*] 

2.  Wills  (f  405*)— PsoBAn— Goimsr— Assessuent  of  Gobib. 

Costs  tn  an  application  for  tbe  admlselon  of  a  will  to  probate  will  not 
be  taxed  perBonally  against  contestants  on  a  finding  against  them,  but 
will  be  made  payable  oat  of  the  estate  where  tbe  ^rcumstances  appar- 
ently JOBtifled  tbe  contest 

[Ed.  Note^For  other  cases,  see  Vniia,  Cent  Dig.  H  879-884;  Dec. 
Dig.  I  406.*] 

8.  Wills  (i  164*) — Contest — Undue  Influenob — Latitude  or  Examination. 
in  a  will  contest,  in  which  undue  lufiuence  on  the  part  of  tbe  benefi- 
ciary is  charged,  wide  latitude  tn  the  examination  of  witneases  Is  pennls- 

•For  etbor  mm*  cm  MU&e  tovto  4k  I  xtnon  In  Z>ea.  ft  Am.  DIsi.  1M)T  to  data,  *  B^'r  Indam 
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Bible,  where  It  is  sbown  that  the  vUl  contested  wu  exeeated  soon  after 
another  of  a  different  cbaracter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  40^U;  Dec 
Dig.  S  164.*] 

In  the  matter  of  proving  the  last  will  and  testament  of  Mary  P. 
Barnard.   Will  admitted  to  probate. 

W.  R.  Kellogg  and  A.  W.  Boynton,  for  proponent. 

Frost,  Daring  &  Warner  (J.  S.  Frost,  of  counsel),  for  contestants. 

PYRKE,  S.  [1]  The  only  objection  to  the  probate  insisted  upon 
is  that  the  will  was  the  result  of  coercion  and  undue  influence  exerted 
upon  the  decedent  by  the  beneficiary,  Ada  G.  Douglass.  The  will  was 
executed  on  March  14,  1911,  and  the  decedent  died  on  January  15, 
1912.  At  the  time  of  the  m^ng  of  the  will  Miss  Barnard  was  in 
her  seventy-ninth  year,  and  was  the  owner  of  a  few  thousand  dollars. 
She  was  a  maiden  lady,  and  had  not  maintained  a  home  of  her  own 
for  many  years,  if  ever.  She  had  lived  for  some  16  years  prior  to 
her  death  in  the  home  of  Ada  G.  Douglass,  of  Westport.  Her  near 
relatives  consisted  of  a  brother  and  nephews  and  nieces.  All  of  these 
relatives  lived  in  distant  states,  excepting  a  niece,  who  resided  at 
Westport,  and  a  nephew,  residing  at  Plattsburgh,  N.  Y.  She  was 
warmly  attached  to  Westport  as  a  place  of  residence,  and  was  ex- 
ceedingly reluctant  to  live  elsewhere.  In  the  home  of  Miss  Douglass 
she  was  well  and  kindly  treated,  and  during  a  number  of  illnesses 
which  she  suffered  while  there  Miss  Douglass  gave  to  her  the  atten- 
tions which  ordinarily  would  be  expected  only  of  a  daughter.  She 
had  certain  eccentricities  of  thought  and  action  which  militated 
against  her  desirability  as  an  inmate  of  one's  home.  jFor  the  care 
and  attention  she  received  at  the  Douglass  home  she  had  paid 
up  until  the  time  of  the  execution  of  this  will  $3  per  week.  Miss 
Douglass  had  been  dissatisfied  for  some  years  with  the  arrai^ement 
under  which  Miss  Barnard  was  with  her,  and  the  matter  of  her  being 
provided  for  elsewhere  had  been  the  subject  of  correspondence  with 
relatives  of  the  decedent.  She  had,  however,  suffered  her  to  remain, 
apparently  through  motives  of  sympathy.  Miss  Barnard  was  nat- 
urally a  woman  of  strong  mentality  and  inclined  to  be  self-willed,  and 
these  qualities  of  mind  were  modified  but  slightly  by  advancing  years. 

In  January,  1911,  Miss  Barnard  was  attacked  by  an  illness,  which 
continued  for  about  six  weeks,  and  confined  her  to  her  bed.  During 
such  illness,  and  on  the  7th  of  February,  1911,  she  made  a  hurried 
will,  leaving  her  property  in  the  main  to  a  niece.  The  subject-matter 
of  this  will  became  known  to  Miss  Douglass,  and  evidently  to  others 
living  near  by.  Shortly  after  this  will  was  made  Miss  Douglass  noti- 
fied the  decedent  and  her  business  agent  and  adviser,  Mr.  George  B. 
Richards,  a  business  man  of  Westport,  that  she  was  unwilling  to  con- 
tinue to  have  Miss  Barnard  at  her  home  under  the  existing  arrange- 
ment. Across  the  road  from  the  Douglass  home  lived  a  Mrs.  Eddy^ 
a  widow,  whose  husband  in  his  lifetime  had  been  the  business  ad- 
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viser  of  Miss  Barnard,  and  who  was  herself  both  a  friend  and  neigh- 
bor of  Miss  Barnard  and  Miss  Douglass.  As  soon  as  Miss  Barnard 
had  sufficiently  recovered  to  leave  the  house,  she  called  upon  Mrs. 
Kddy,  and  tc^d  her  of  what  Miss  Douglass  had  said  as  to  being  un- 
willing  to  have  her  continue  longer  in  ner  home,  and  added  that  she 
did  not  know  what  she  was  going  to  do,  to  which  Mrs.  Eddy  replied 
that  she  thought  Miss  DcHiglass  would  keep  her  if  she  (Miss  Barnard) 
was  willing  to  do  what  was  right.  During  the  conversation  alternative 
places  of  living  were  discussed,  the  situation  of  the  relatives  of  Miss 
Barnard  as  a  possible  solution  of  the  problem  was  considered,  and 
as  a  conclusion  of  the  inquiry  it  seemed  to  both  Miss  Barnard  and 
Mrs.  Eddy  that  the  best  thing  for  the  former  to  do  was  to  ocmtinue 
to  live  with  Miss  Douglass. 

Thereupon  Mrs.  Eddy  summoned  Mr.  Richards  to  the  conference, 
and  the  details  of  a  proposed  arrangement  with  Miss  Douglass  were 
gone  over,  and  Mr.  Richards  was  informed  that  Miss  Barnard  or 
Mrs.  Eddy  had  talked  with  Miss  Douglass,  and  that  she  was  willing 
to  take  Miss  Barnard  and  look  after  her  for  the  remainder  of  her  life, 
providing  Miss  Barnard  would  pay  her  $300  a  year  and  in  addition  leave 
to  her  any  property  that  she  (Miss  Barnard)  might  have  at  the  time  of 
her  death,  and  the  property  was  to  be  placed  in 'Richards'  hands  to 
handle  as  the  agent  of  Miss  Barnard.  This  statement  was  made  to 
Mr.  Richards  either  by  Miss  Barnard  or  by  Mrs.  Eddy  in  Miss  Bar- 
nard's presence  and  with  her  acquiescence.  Miss  Barnard  also  stated 
to  Mr.  Richards  that  she  wanted  him  to  act  as  executor  and  "attend 
to  the  matter."  Mr.  Richards  told  Miss  Barnard  that  he  was  not 
capable  of  preparing  the  necessary  papers,  and  that  he  thought  he 
better  consult  a  lawyer.  Within  a  few  days  he  went  to  a  neighboring 
village  and  consulted  an  attorney,  who  prepared  a  form  of  an  agree- 
ment, a  form  of  a  will,  and  a  form  of  an  assignment  of  certain  property 
from  Miss  Barnard  to  Mr.  Richards  in  trust.  Mr.  Richards  then 
called  upon  Miss  Barnard  and  showed  her  the  papers  which  had  been 
prepared,  and  they  were  read  over  by  her. 

Upon  reading  them  over,  she  said  that  they  were  all  right,  except 
that  she  wished  to  leave  certain  personal  effects  to  her  nieces ;  that 
the  will  as  it  read  gave  everything  to  Miss  Douglass,  and  that  she 
wished  it  could  be  changed.  Mr.  Richards  said  that  he  would  return 
the  papers  to  the  attorney  and  have  the  will  redrawn.  Miss  Barnard 
replied  not  to  do  that,  for  him  to  change  the  draft  of  will  so  that  Miss 
Douglass  would  get  the  bonds  and  mortgages  and  cash,  and  that  she 
would  leave  it  to  him  to  see  that  her  wishes  in  respect  to  her  personal 
effects  were  carried  out.  Mr.  Richards  then  changed  the  draft  of 
will  to  the  form  in  which  it  now  appears,  and  Miss  Barnard  then 
told  him  to  take  the  will  and  keep  it  safely  until  another  witness  could 
be  present  upcm  its  execution.  A  few  days  later,  upon  an  occasion 
when  Mr.  Richards  was  at  the  Douglass  house  with  friends  upon  a 
social  call,  the  will,  agreement,  and  assignment  were  executed,  and 
the  arrangement  went  into  effect  and  was  carried  out  by  both  parties 
until  the  death  of  Miss  Barnard.  Some  time  after  the  making  of  her 
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will,  Miss  Barnard  delivered  to  Mr.  Richards  a  note  stating  that  she 
wanted  to  give  certain  of  her  personal  effects  to  specified  relatives, 
and  instructing  him  to  see  that  her  wishes  were  carried  out. 

On  this  resume  of  the  proofs  it  will  be  seen  that  there  is  not  a 
scintilla  of  evidence  upon  which  to  base  a  claim  of  any  influence  of 
any  kind  being  exerted  by  Miss  Douglass  upon  Miss  Barnard  in  re- 
spect to  madring  a  will  in  her  favor.  There  is  not  an  iota  of  proof 
that  Miss  Douglass,  either  directly  or  through  any  third  party,  ever 
so  much  as  suggested  to  Miss  Barnard  that  a  new  will  be  made.  The 
most,  and  all,  that  Miss  Douglass  said  was  that  she  was  unwilling 
to  keep  Miss  Barnard  under  the  present  arrangement.  In  making 
this  statement  she  was  well  witiiin  her  rights,  and  the  sentiment  ex- 
pressed in  it  was  by  no  means  unreasonable.  The  circumstance  of 
its  utterance  shortly  after  the  making  of  the  earlier  wUl  cannot  be 
regarded  as  changing  a  natural  and  reasonable  statement  into  a  threat 
or  an  instrument  of  coercion. 

I  am  satisfied  that  the  recitals  in  the  agreement  of  March  14,  1911, 
are  a  true  statement  of  the  considerations  which  influenced  Miss  Bar- 
nard in  entering  into  the  arrangement  in  question,  and  are  a  correct 
picture  of  her  mental  attitude  at  the  time.  It  appears  from  them  that 
she  was  more  concerned  with  making  proper  provision  for  main- 
tenance and  care  during  the  sunset  of  her  life  than  in  hoarding  her 
slender  resources  for  the  enrichment  of  those  who,  while  professing 
solicitude  for  her  welfare,  lacked  either  the  disposition  or  the  ability 
to  provide  her  with  those  creature  comforts  which  her  necessities  so- 
imperatively  demanded.  I  am  also  satisfied  that  Mrs.  Eddy  and  Mr. 
Richards,  in  expressing  to  Miss  Barnard  their  approval  of  the  pro- 
posed arrangement,  were  actuated  by  the  -worthiest  motives.  They 
were  anxious  that  Miss  Barnard  should  discharge  her  primary  duty 
of  insuring  to  herself  a  home  for  the  balance  of  her  days,  and  her 
secondary  duty,  if  her  resources  survived  her,  to  requite  in  some 
measure  Miss  Douglass  for  the  services  she  had  previously  rendered, 
and  for  which  she  had  not  been  adequately  compensated. 

[2]  In  a>nclusion,  I  can  discover  no  reason  for  denying  probate, 
and  a  decree  should  be  .entered  admitting  the  will  to  probate,  with 
costs  to  the  proponent  payable  out  of  the  estate.  The  suggestion  that 
has  been  made  that  costs  should  be  awarded  perscmally  against  the 
contestants  I  cannot  agree  to.  I  do  not  question  that  the  contest  was 
initiated  in  good  faith. 

[3]  The  fact  that  this  will  was  executed  so  soon  after  another  will 
of  a  different  character  justified  the  next  of  kin  in  a  searching  inves- 
tigation into  the  circtunstances^  and  my  desire  not  to  hamper  in  any 
way  «uch  an  inquiry  is  the  reason  for  permitting  what  might  seem 
from  an  inspecti<»i  of  the  record  as  an  overwide  latitude  to  the  able 
counsel  for  the  attestants  in  the  examination  of  witnesses. 
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In  re  RANDALL'S  WILU 


(Surrogate's  Court,  Cayuga  County.    May,  1012.) 


1.  WnXS  (j  471*) — CONSTKUCnON — CONrUCTING  CLADBE8. 

Wbere  tbere  are  InconslsteDdes  In  a  will,  the  court  must,  If  possible, 
■0  constroe  It  as  to  glre  ^ect  to  erery  provision ;  but,  where  two  clauses 
or  parts  are  so  irreoondlable  tbat  they  cannot  possibly  stand  together, 
tbe  later  clause  will  prevail. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Oent  Dig.  |  989;  Dec.  Dig. 
I  471.*] 

Wills  <H  732*) — Coksibvction — CoNFUcnno  Clauses. 

Where  a  wUl  left  to  testator's  wife  all  his  personal  estate  and  the  life 
tise  of  his  real  ertate,  with  remainder  to  nephews  and  nieces,  the  per- 
sonal estate  muat  satisfy  legacies  by  subsequent  clauses  of  the  will. 

[Ed.  Note.— For  otber  eases,  see  Wills,  Cent  Dig.  H  1132-1737,  ISOl- 
1818 ;  Dec  Dig.  i  732.*] 

Proceeding  for  probate  of  the  will  of  George  Randall,  deceased. 
Probate  decreed. 

C.  G.  Blaine,  of  Lyons,  for  proponent. 

Arthur  E.  Blauvelt,  of  Auburn,  for  certain  legatees. 

WOODIN,  S.  The  construction  and  effect  of  the  last  will  and  tes- 
tament of  George  Randsdl,  deceased,  which  has  been  filed  for  probate, 
has  been  put  in  issue,  and  the  surrogate  is  asked  to  determine  the 
question,  pursuant  to  the  provisions  of  section  2624  of  the  Code  of 
Civil  Procedure. 

The  decedent  was  64  years  of  age  at  the  time  of  his  death,  which 
occurred  in  June,  1911.  The  will  is.  dated  June  12,  1905,  and  was 
drawn  by  an  attorney,  who  superintended  its  execution  and  is  one  of 
the  subscribing  witnesses.  The  decedent  was  survived  by  his  widow, 
Frances  Randall,  one  son,  George  Randall,  also  several  brothers  and 
sisters,  who  are  namM  as  legatees  in  the  will.  The  widow  was  the 
decedent's  second  wife,  and  the  will  was  executed  soon  after  their 
marriage.  The  material  portion  of  the  will  reads  as  follow^: 

"Second.  I  give  and  bequeath  to  my  wife  Frances  Bandall,  an  of  my  per- 
sonal property  to  have  and  to  bold  forever. 

"Third.  T  ^ve,  devlne-and  ^p^TTnath  to  my  wife,  Frances  Randall,  all  my 
real  estate  to  bave  and  to  hold  for  and  diving  lier  natural  life  and  at  hw 
death  to  go  to  the  ehildreu  o(  William  Kandall,  Thomas  Randall,  Jane  Pur- 
ser and  Sarah  Wame. 

"Fourth.  I  give,  devise  and  bequeatb  to  WtUlam  Randall  and  Thomas 
Bandall  the  sum  of  one  thousand  dollars  each. 

"Fifth.  T  give,  devise  and  l>eqoeath  to  my  two  sisters,  Jane  Purser  and 
Sarah  Wame,  to  each  the  sum  of  one  thousand  dollars. 

"Sixth.  1  give  and  bequeath  to  Ueoige  Jlandall  the  sum  of  twenty-five  dol- 
lars." 

It  will  be  noted  that  by  the  second  and  third  clauses  the  testator 
^^)arently  disposes  of  his  entire  estate ;  the  secmid  clause  giving  the 
wife  all  the  personal  estate,  and  the  third  clause  giving  her  the  life 
use  of  the  real  estate,  with  the  remainder  over  to  the  children  of  his 
brothers  and  sisters.   Then  follow  the  three  clauses  disposing  of  $4,- 
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025  m  legacies  to  his  brothers  and  sisters  and  son.  This  creates  an 
apparent  inconsistency,  and  full  force  and  effect  cannot  be  given  lit- 
erally to  all  the  provisions  of  the  will. 

The  widow  asserts  that  under  the  second  and  third  clauses  she  is 
entitled  absolutely  to  all  the  personal  estate  and  the  life  use  of  the 
real  estate,  and  that  the  legacies  given  in  the  later  clauses  are  either 
void  or  should  be  paid  out  of  the  real  estate  after  her  death  and  urges 
the  application  of  the  rule  that,  whenever  a  will  begins  with  an  abso- 
lute gift,  in  order  to  cut  it  down,  the  latter  part  of  the  will  must  show 
as  clear  an  intention  in  that  direction  as  tl^  prior  part  does  to  make 
it  This  is  controverted  by  the  legatees,  who  maintain  that  their  sev- 
eral legacies  are  first  payable  out  of  the  personal  estate;  the  widow 
taking  the  balance.  The  decedent  left  an  estate  of  the  estimated  value 
of  $13,000,  of  which  $7,500  is  personal  and  $6,000  real  estate. 

[1]  The  underlying  principle  in  the  construction  of  a  will  is  that 
the  intention  of  the  testator,  as  expressed  in  the  will,  shall  control, 
if  not  inconsistent  with  rules  of  law;  and  all  other  rules  are  sub- 
servient to  this.  In  reading  this  will,  it  cannot  be  urged  seriously 
that  the  testator  did  not  intend  to  ^ve  his  brothers  and  sisters  $1,000 
each  and  his  son  $25 ;  and  in  making  these  bequests  it  would  be  doing 
him  an  injustice  to  assume  that  he  was  aware  or  understood  that  he 
had  already  effectually  disposed  of  all  his  property.  The  construction 
of  the  will  which  would  nullify  three  clauses  is  to  be  avoided,  if  pos- 
sible to  do  so.  Where  there  are  inconsistencies  in  a  will,  it  is  the 
duty  of  the  a>urt,  if  possible,  to  so  construe  the  will  as  to  give  effect 
to  every  provision;  but  the  rule  seems  to  be  clear  that,  where  two 
clauses  or  parts  are  so  irreconcilable  that  they  cannot  possibly  stand 
together,  the  later  clause  will  prevail  as  indicating  the  subsequent  in- 
tention. Van  Nostrand  v.  Moore,  52  N.  Y.  12;  Kurtz  v.  Weichman, 
75  App.  Div.  26,  77  N.  Y.  Supp.  964. 

[2]  Although  the  will  may  begin  with  a  bequest  of  all  the  personal 
estate  to  the  widow,  yet  that  bequest  may  be  qualified  by  subsequent 
provisions.  The  bequest  to  her  of  the  personal  estate  is  in  general 
terms.  The  bequests  in  clauses  4,  5,  and  6  are  in  distinct  terms,  spec- 
ifying definite  amounts.  The  personal  estate  is  the  primary  fund  out 
of  which  the  debts,  funeral  expenses,  and  general  legacies  are  pay- 
able, unless  a  contrary  intent  is  to  be  gathered  from  the  will. 

It  seems  to  me  that  a  fair  and  reasonable  interpretation  of  the  will 
is  that  the  second  clause  should  be  taken  to  mean  a  gift  to  the  wife 
of  all  the  personal  estate,  subject,  however,  to  the  payment  of  the 
'  debts  and  the  general  legacies.  This  ccmstruction  still  leaves  a  liberal 
provision  for  the  widow,  namely,  upwards  of  $3,500  of  personal  prop- 
erty and  the  life  use  of  the  farm.  I  believe  it  also  appears  that  she 
has  a  farm  of  her  own  in  Seneca  county,  on  which  she  and  the  de- 
cedent resided  part  of  the  time.  This  construction  gives  some  effect 
to  all  parts  of  the  will,  and  is  in  harmony  with  the  rule  stated  in  Van 
Nostrand  v.  Moore,  supra. 

A  decree  of  probate  may  be  entered,  construing  the  will  accord- 
ingly. 

Probate  decreed. 
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BOSSBRT  Ct  «L  T.  UNITBD  BBOTHKRUOOD  OF  OABPBNTBRS  AND 
J0INICB8  OF  AHBBIUA.  et  aL 

(8npr«m»  Ooart,  Special  Ttxm,  Kings  Connty.  September  28,  1012.) 

L  iHnnronoir  228*) — Violatxoh— Aoxs  Cohhtitdtiho. 

An  Injunction  restraining  ttie  repreMntatlTes  of  a  carpenters'  union 
from  conqdrlng  to  Interfere  with  the  good  will  and  busliiess  of  a  flnn 
employinc  nonunion  moi,  and  to  coerce  the  firm  Into  emplorlns  union 
labor,  la  not  violated  by  a  repreaentatlTe  of  the  union  Informing  onion 
employes  engaged  in  the  conitmction  of  a  building  for  a  third  person 
that  they  are  handling  nonunion  material,  bnt  leavli^  to  the  men  the 
voluntary  determination  to  remain  at  work  or  leave  as  they  see  fit 

[Ed.  Note.— For  other  eases,  see  Injunction,  Cent  Dig.  H  448-478; 
Dec.  Dig.  I  228.*] 

2.  Trads  Unions  (H  1,  4*) — Bioar  to  Fobu  DmoHs. 

laborers  may  form  a  union  and  agree  that  they  will  not  work  with 
nonunion  material,  and  it  Is  not  illegal  to  expel  a  member  for  his  refusal 
to  abide  by  the  rules  of  the  union ;  and  it  is  only  when  a  labor  organi- 
sation seeiks  to  injure  a  nonunion  manufiicturer  that  the  lav  Is  violated. 

[BML  Notei^For  other  cases,  see  Trade  Uniona;  Oeat  Dig.  i|  1,  8;  Dee. 
Dig.  HI.  4-*] 

I.  InuKcnoH  (I  228*) — ViouTiOR— Aon  Oonvminiira. 

An  injunctl<m  restraining  rqnesesitatlTes  of  a  labor  onion  from  int^ 
ferlng  with  the  buslnesa  of  a  firm  employing  nonunion  labor,  to  coerce 
the  arm  into  employing  union  labor,  is  not  violated  by  a  representative 
of  the  union  Informing  the  union  men  employed  by  a  third  person  that 
they  are  working  on  nonunion  material,  and  that  by  contlnning  to  work 
on  such  material  they  violate  the  rules  of  the  union,  for  whl<di  they 
will  be  fined,  since  such  act  does  not  amount  to  force,  threats,  or  in- 
timidation, though  the  men  quit  work  on  such  material,  provided  the  act 
Is  done  for  the  purpose  of  advancing  the  interests  of  the  union  and  its 
manbers,  and  not  for  the  purpose  of  interfering  with  the  good  will  and 
bosiness  of  tbe  Arm. 

[Ed.  Note^Fn  other  esses,  see  Injonctlou,  Cent  Dig.  SI  448-478; 
Dee.  I>ig.  I  228.*] 

4  TsAon  UnoRs  (|  1*) — Status — Uiohtb  or  Laboxebs. 

"Whtfe  tbe  object  of  a  labor  onion  or  the  purpose  of  its  action  on^ 
Its  rules  Is  inrlncipaUy  the  malicious  injury  of  another  or  bis  property, 
the  agreonait  fornllng  the  union  is  a  common-law  conspiracy ;  but  where 
the  purpose  Is  only  to  advance  the  interests  of  the  members  of  the  union, 
the  union  is  not  illegal,  and  Its  rules  may  legally  be  enforced,  provided 
the  members  are  left  free  to  leave  the  union  and  work  as  they  pleacu. 

[Ed.  Note^— For  othnr  eases,  see  inde  Dnlonst  Cent  Dig.  S  1;  Dec. 
Dig.  I  I.*] 

Action  by  Louis  Bossert  and  another  against  the  United  Broth- 
erhood of  Carpenters  and  Joiners  of  America  and  John  Rice.  On 
motion  to  punish  defendant  John  Rice  for  contempt  for  violating 
an  injtmction.  Denied. 

Walter  Gordon  Merritt,  of  New  York  City,  for  plaintiffs. 
Charles  Maitland  Beattie  and  William  F.  Maloney,  both  of  New 
York  City,  for  defendant. 

CRANE,  T.  The  firm  of  Goldberg  &  Smith'  were  constructing  under 
contract  with  tiie  owners  a  building  at  the  junction  of  Monroe  and 
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Grand  streets,  in'  the  borough  of  Manhattan.  Louis  Bossert  &  Son 
were  furnishing,  under  o^ntract  with  Goldberg  &  Smith,  all  the  wood- 
work for  said  building,  such  as  doors,  sashes,  window  frames,  and  ^ 
trim.  John  Rice  was  tiie  a^t  and  organizer  of  the  United  Brother- 
hood of  Carpenters  and  Jomers  of  America,  a  labor  union  consisting 
of  about  200,000  members,  of  whom  about  40,000  worked  in  union 
mills  and  the  others  on  buildings  installing  trim.  Said  Rice  is  now 
an  agent  and  officer  of  this  Brotherhood,  which  has  a  joint  district 
council  in  New  York  and  vicinity.  It  is  a  rule  of  the  Brotherhood  or 
union  that  the  members  who  woric  on  buildings  will  only  work  on 
the  trim  made  by  their  own  members  in  union  mills.  If  members  vio- 
late this  rule  or  mutual  agreement,  th^  are  subject  to  a  fine  of  $10. 

The  carpenter  mill  of  Louis  Bossert  &  Son  did  not  employ  unk>n 
men  or  members  of  the  Brotherhood  of  Carpenters.  Consequently 
the  members  of  the  Brotherhood  engaged  to  work  upon  the  building 
heretofore  mentioned  refused  to  work  upon  learning  that  the  trim 
and  woodwork  to  be  furnished  them  was  nonunion  work.  An  in- 
junction has  been  obtained  in  an  action  brought  by  Louis  Bossert 
&  Son  against  John  Rice  and  others,  representing  the  Brotherhood 
of  Carpenters,  enjoining  each  and  all  of  them — 
"from  conapirlDg,  combining,  or  acting  In  concert  In  en;  manner  to  Injure  or 
Int^ere  wltb  the  good  will,  trad^  or  business  of  the  plaintiff's  copartner- 
ship, for  the  purpose  of  coercing  plaintiffs  to  employ  nnlon  labor  either,  first. 
.  by  sending  to  any  customer  or  prospective  customer  of  the  plaintiffs  any 
letter,  clrthilar  or  communication,  printed,  written,  or  oral,  which  in  terms 
or  by  inference  suggests  that  labor  trouble  will  follow  the  use  of  materials 
purchased  from  plaintiffs,  or  from  any  person,  firm,  or  corporation  declared 
unfair,  or  whose  material  does  not  bear  the  onion  lab^,  meaning  plaintiffs 
thereby;  or  second,  by  ordering,  directing  requiring,  or  by  compelling  by 
any  by-law,  rule,  or  r^ulation,  or  any  act  tbereunder,  any  person  whatever 
to  r^aln  from  or  cease  working  for  any  person,  firm,  or  corporation  becaiue 
Vbsy  DMd  material  purchased  of  or  famished  by  plaintiffs,  or  by  any  persod, 
firm,  or  corporation  declared  unfair,  or  whose  materials  [sic]  does  not  bear 
the  nnlon  label,  meaning  plaintiff  thereby.  Bat  nothing  her^  contained  is 
to  be  construed  to  prevent  peaceable  strllces,  except  those  directed  against 
customers  or  prospective  customers  of  the  plaintiffs,  for  the  purpose  of  inter- 
tttlng  wUh  the  good  wUl,  trade,  or  business  of  the  plaintlff'B  coportnmhlp.*' 

■  Subsequently  to  the  obtaining  and  service  of  this  injuncti<xi  the 
defendant  John  Rice  went  to  the  building  in  question  and  spoke  to 
members  of  his  Brotherhood  at  work  on  the  nonunion  trim,  who 
thereupon  ceased  work.  This  motion  is  made  to  punish  the  said  John 
Rice  for  contempt  in  having  violated  the  injunction  and  illegally  in- 
terfered with  the  plaintiff's  business. 

[1]  If  these  carpenters  to  whom  Rice  spoke  voluntarily  left  their 
work,  without  any  compulsion  from  Rice  or  his  organization,  tibere 
was  nothing  wrtt^^ul  in  his  acts.  The  courts  cannot  compel  men  to 
work,  and  they  can  leave  for  any  reason  they  see  fit,  or  without 
reason;  and  if  it  be  that  the  carpenters  in  this  case  desired  to  comply 
with  the  rules  and  regulations  of  their  Brotherhood,  there  is  no  law 
that  can  prevent  them,  or  could  prevent  Rice  from  informing  them 
that  the  trim  was  nonunion  material.  The  injunction  quoted  from 
does  not  restrain  such  deeds,  as  the  act  prohibited  must  be  imder  some 
compelling  or  directing  t^-law,  rule,  or  r^^ation  of  the  union.  This 
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could  not  include  the  giving  of  information  to  workmen  as  to  the 
nature  of  the  material  they  were  at  work  upon,  leaving  to  them  the 
voluntary  determination  to  stay  or  leave,  as  they  saw  fit.  No  injunc- 
tion could  keep  them  at  work ;  therefore  their  reason  for  leaving  is 
immaterial  as  long  as  it  is  voluntary. 

What  John  Rice  said  to  those  men  when  they  threw  down  their 
tools  and  left  is  not  stated  in  the  moving  papers,  and  it  is  left  to  hear- 
say statements  to  be  inferred  that  he  told  them  they  would  be  fined, 
while  answering  affidavits  of  die  men  tiiemselves  state  that  they  left 
the  work  voluntarily,  under  no  treats,  as  soon  as  they  knew  the  ma- 
terial was  nonunion.  The  defendant  Rice  swears  that  he  made  no 
threats.  Under  these  circumstances,  I  would  find  as  a  matter  of 
fact  that  the  injunction  order  had  not  been  violated  by  the  defendants 
proceeded  against.  But,  assuming  that  the  contention  of  the  plaintiffs 
is  correct,  and  that  John  Rice  did  tell  his  men  that  the  material  upon 
which  they  were  working  was  nonunion  material,  that  they  had  agreed 
upon  entering  the  Brotherhood  not  to  work  upon  nonunion  material, 
and  that  th^  would  have  to  comply  with  this  rule  of  the  union  or 
be  fined  or  expelled,  would  tins  be  a  violation  of  the  injunction  order? 

[2,  8]  The  last  clause  above  quoted  from  the  injunction  states  that 
xtothing  therein  cwitained  shall  prevent  peaceable  ^ikes,  except  those 
directed  against  customers  of  the  plaintiff  for  the  purpose  of  inter- 
fering tvith  the  good  will  of  the  plaintiff's  copartnership.  The  whole 
question  turns,  as  it  does  in  all  these  cases,  upon  the  purpose  for 
which  the  act  is  done.*  If  it  be  for  the  purpose  of  injuring  the  plain- 
tiff's business  or  its  good  will,  it  is  illegal  and  within  the  terms  of 
the  injunction;  if  it  be  done  for  the  purpose  of  legitimately  advanc- 
ing the  interests  of  the  Brotherhood,  and  of  procuring  employment 
for  their  fellow  members  who  work  in  mills,  or  of  procuring  a  market 
for  such  work  by  refusing  to  handle  trim  not  made  in  such  mills, 
I  can  see  nothing  illegal  in  it,  and  the  ptu*pose  is  not  within  the  terms 
of  the  injuncti(»i  order. 

It  is  certainly  l^al  for  a  body  of  men  to  agree  among  themselves 
that  they  will  not  work  under  certain  a)nditions  or  upon  certain  kinds 
of  material  As  men  can  not  be  compelled  to  work  at  all,  they  may 
place  any  conditions  they  please  upon  their  employment.  They  can, 
for  instance,  agree  among  themselves  that  they  will  not  work  upon 
carpenter  trim  which  has  not  been  made  by  their  fellow  members. 
This  is  a  lawful  means  by  which  they  place  in  competiti(Xi  in  the 
markets  the  labor  of  their  fellow  mill  workers  or  the  product  of  such 
a  mill.  When  at  work  upon  a  building  in  which  carpenter  trim  is  to 
be  used,  these  men,  in  carrying  out  their  purpose  and  agreement, 
may  quit  work  or  refuse  to  work  because  the  trim  has  not  been  made 
by  men  of  their  Brotherhood.  Unless  by  force,  threats,  or  intimidation 
they  are  compelled  to  leave  the  work,  there  can  be  nothing  illegal  in 
calling  their  attention  to  the  fact  that  the  trim  they  are  handling  has 
not  been  made  by  their  fellow  members,  and  that  to  continue  working 
upon  it  would  be  in  violation  of  their  mutual  agreements.  It  wotdd 
not  amount  to  force,  compulsion,  or  intimidation  to  state  to  ^ese  men 
diat  they  were  perfectly  free  to  continue  at  work  upon  this  nonunion 
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material  if  they  desired,  but  that  by  so  doing  they  could  not  expect 
to  continue  in  the  Brotherhood  with  their  lellow  members  and  re- 
ceive its  benefits,  and  would  therefore  be  expelled.  See  the  opinim 
of  Holmes,  J.,  in  V^elahn  v.  Gunther.  167  Mass.  92,  at  page  107,  44 
N.  E.  1077,  at  page  1081  (35  L.  R.  A.  722,  57  Am.  St  Rep.  443),  as 
to  the  meaning  of  "threat"  and  "compulsion" ;  also  Ffeople  t.  McFarlin, 
43  Misc.  Rep.  591,  89  N.  Y.  Supp.  527. 

If  it  be  legal  to  form  such  a  union,  with  such  a  purpose  and  such 
agreements,  it  certainly  could  not  be  illegal  to  expel  a  member  because 
he  refused  to  abide  by  the  rules  and  agreements  of  the  union.  Such 
is  the  basic  principle  of  every  religious,  political,  and  social  organiza- 
tion. Men  cannot  be  compelled  to  join  them,  neither  can  the  associa- 
tion be  compelled  to  keep  tliem  after  they  refuse  to  abide  its  rea- 
sonable rules  and  x^gulations.  If  these  carpenters  in  question  have 
legally  agreed  with  their  200,000  fellow  members  that  they  will  ad- 
vance the  interests  of  the  40,000  working  in  mills  or  others  who  desire 
to  work  in  mills  by  refusing  to  handle  trim  not  made  by  such  men, 
I  fail  to  see  anything  contrary  to  law  in  giving  force  and  effect  to 
this  agreement  by  informing  members  that  tiie  material  th^  are  about 
to  handle  has  not  been  made  in  mills  employing  their  fellow  associates, 
that  the  rules  of  dieir  order  prohibit  their  handling  it,  and  that  if  they 
do  th^  will  be  expelled  from  the  order  or  fined  in  accordance  with  its 
rules.  So  long  as  these  men  are  left  free  to  work  upon  the  nonunion 
material  if  they  so  desire,  and  no  force,  threats,  or  intimidation  are 
used  to  compel  them  to  leave,  it  certainly  cannot  be  considered  com- 
pulsion or  intimidation,  within  the  terms  of  the  law,  that  they  are 
reminded  that  they  will  be  expelled  or  fined  in  accordance  with  their 
agreement. 

To  enjoin  such  acts  would  be  to  destroy  by  law  that  which  the 
law  has  declared  legal  and  in  fact  beneficial  to  society.  To  say  that 
men  may  organize  and  refuse  to  work  under  certain  conditions  or  upon 
a  certain  class  of  material,  and  then  compel  the  organization  to  keep 
in  membership  those  who  refuse  to  abide  by  its  purpose,  is  to  destroy 
the  organization.  If  there  be  the  power  of  expulsion,  there  must 
oi  ne^sity  be  the  lesser  power  to  fine  according  to  rules,  provided 
ihe  person  desires  to  retain  membership  in  the  organization. 

[4]  It  is  a  question  of  fact,  and  not  a  questicm  of  law,  which  is  the 
3)asis  of  all  cases  of  this  nature.  If  the  purpose  be  to  honestly  and 
fairly  advance  the  interests  of  the  workingmen,  it  cannot  be  ill^al  to 
■enforce  the  rules  and  obligations  of  the  union,  provided  the  member 
is  left  free  to  get  out  and  work  as  he  pleases.  If,  however,  the  object 
•of  the  order  of  the  purpose  of  its  actions  under  any  rule  or  regulation 
be  simply  or  principally  the  malicious  injury  of  another  or  his  prop- 
erty, then  the  agreement  is  but  a  common-law  conspiracy.  The  ques- 
tion in  all  tliese  cases  is,  as  I  say,  a  question  of  fact,  which  is  the  pur- 
pose aimed  at. 

The  acts  which  I  have  assumed  above  to  be  legal  are  clearly  dis- 
tinguishable from  aH  those  acts  which  partake  of  the  nature  of  the 
boycott  If  the  members  of  the  union  aimed  directly  at  destroying 
Bossert's  business,  it  would  be  illegal,  and  by  refusing  to  work  oa 
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his  material,  while  they  were  perfectly  willing  to  work  on  other 
nonunion  material  of  like  nature,  would  be  strong  evidence  of  a 
purpose  to  directly  injure  his  business,  and  not  to  advance  the  in- 
terests of  the  union.  If  they  sought  to  procure  men  of  other  trades 
to  quit  work  for  the  owner  of  the  buildmg  where  Bossert's  material 
was  being  used,  or  sought  to  procure  the  customers  of  the  owner 
to  refuse  to  deal  with  him  so  long  as  he  used  Bossert's  material,  this 
would  all  be  of  the  nature  of  a  boycott;  but  there  is  nothing  in  the 
nature  of  a  boycott,  so  far  as  I  have  been  able  to  find,  in  the  refusal 
of  men  to  work  upon  or  handle  material  not  made  by  members  of 
their  own  union. 

It  will  be  noted  that  these  striking  men  in  no  way  interfered  with 
the  business  of  the  owner  or  contractor  using  Bossert's  material. 
They  did  not  prevent  him  from  employing  other  carpenters  not 
members  of  their  union.  They  did  not  even  try  to  persuade  him 
not  to  employ  such.  Neither  did  they  attempt  to  persuade  or  pre- 
vent other  tradesmen  from  working  for  such  owner  or  builder,  or 
in  any  manner  injure  his  business.  They  merely  refused. to  work 
for  him;  that  is  all.  In  these  particulars  tiie  case  differs  from  all 
the  boycott  cases. 

Much  emphasis  has  been  laid  by  counsel  for  the  plainriff  upon  the 
recent  case  of  Newton  v.  Erickson,  70  Misc.  Rep.  291,  126  N.  Y. 
Supp.  949,  affirmed  by  the  Appellate  Division  without  opinion  in 
144  App.  Div.  939,  129  N.  Y.  Supp.  1111.  It  was  distinctly  found 
as  a  matter  of  fact,  not  as  a  matter  of  law,  that  injury  to  the  plain- 
tiff was  the  very  result  aimed  at  by  the  combination.  There  has 
never  been  any  dispute  about  the  law  that  a  combinaticm  for  the 
very  purpose  of  injuring  another  was  illegal.  The  facts  vary  with 
each  £ase,  and  where  a  legitimate  purpose,  and  not  a  direct  injury 
to  another,  is  apparent,  there  is  nothing  illegal  in  the  combination. 
As  I  have  said,  the  question  is  always  one  of  fact.  In  most  of  the 
cases  cited  by  the  learned  judge  in  his  opinion  the  law  was  based 
upon  a  finding  of  fact  that  the  purpose  was  a  direct  injury  to  the 
party  seeking  relief,  or,  as  said  in  Ertz  v.  Produce  Exchange,  79 
Minn.  140,  81  N.  W.  737,  48  L.  R.  A.  90,  79  Am.  St.  Rep.  433: 

•The  interfovnce  was  not  to  fartber  any  legitimate  interest  of  workmeo, 
Imt  done  mallefoiulr  to  Injure  anDtlier." 

And  again: 

"Any  nnmber  of  men  Jointly,  havliig  no  legitimate  Interest  to  protect,  may 
not  lawfully  ndn  tbe  bosineas  of  another,"  etc. 

In  Lohse  Patent  Door  Co.  v.  Fuelle,  215  Mo.  421,  114  S.  W.  997, 
22  L.  R.  A.  (N.  S.)  €07,  128  Am.  St.  Rep.  492,  such  a  fact  was 
specifically  admitted,  as  the  case  arose  on  a  demurrer  to  a  complaint 
stating  such  direct  injury  to  be  intended. 

The  distinction  between  the  Newton  Case  and  the  facts  as  pre- 
sented by  this  case  is  that  the  very  result  aimed  at  here  is,  not  to 
injure  Bossert  &  Son,  but  to  advance  legitimate  interests  of  the  men- 
bers  of  the  Brotherhood.  I  believe  that  such  acts  as  the  plaintiff 
here  claims  the  defendant  John  Rice  and  the  Brotherhood  of  Car- 
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penters  to  be  guilty  of  have  been  recognized  by  the  authorities  of 
this  state  as  being  legal,  in  that  the  purpose  was  apparently  not  to 
injure  another,  but  to  advance  legitimate  interests  of  their  own. 
Such  an  authority  is  National  Protective  Association  v.  Gumming, 
170  N.  Y.  315,  63  N.  E.  369,  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648. 
It  was  there  held  that  a  labor  union  may  refuse  to  permit  its  mem- 
bers to  work  with  fellow  servants  who  are  members  of  a  rival  or- 
ganization, and  may  notify  the  employer  to  that  effect,  and  that  a 
strike  will  be  ordered  unless  such  servants  are  discharged,  when 
its  action  is  based  upon  a  purpose  to  secure  an  exclusive  preference 
of  employment  to  its  own  members. 

"It  is  only,"  says  Judge  Parker,  "where  the  sole  piiri>o8e  1b  to  do  Injury 
to  anotber,  or  the  act  Is  prompted  by  malice,  that  It  U  Insisted  that  the  act 
becomes  Illegal." 

In  that  case  we  have  competition  of  labor.  McQueed,  the  steam- 
fitter  objected  to,  had  his  labor  to  sell.  The  members  of  the  Na- 
tional Protective  Association  had  their  labor  to  sell.  They  refused 
to  work  where  McQueed's  labor  was  hired,  and  this  purpose  and 
the  resulting  strike  were  declared  legal  and  in  accordance  with  fair 
competition.  I  take  it  that  material  is  entitled  to  no  more  protection 
than  labor;  that  before  the  law  labor  and  material  are  both  prop- 
erty, entitled  to  equal  rights.  In  this  present  case  carpenter  trim 
which  Bossert  &  Son  have  for  sale  is  no  more  sacred  than  the  labor 
and  skill  which  McQueed  had  for  sale  in  the  above  case.  The  Broth- 
erhood of  Carpenters  say  in  this  case: 

"Fatty  thousand  of  our  members  are  In  mills  making  carpoitw  trim, 
wMcb  la  In  Uie  market  competing  with  Boasert's  tcim.  In  order  to  tadp 
these  fdlow  members  of  oars  keep  their  employmrat  marketing  their 
product,  as  well  as  in  procuring  like  labor  for  others  in  the  mills,  we  refuse 
to  work  with  or  upon  material  not  made  by  our  men." 

Where  is  the  distinction  to  be  drawn  in  principle  between  this 
case  and  the  Gumming  Case?  One  is  the  competition  of  labor, 
and  the  other  is  the  competition  of  manufacture.  If  the  actions 
in  one  case  are  legal,  so  must  be  those  in  the  other. 

It  may  be  claimed  that  it  is  very  difficult  to  distinguish  between 
a  purpose  to  advance  the  interests  of  the  members  of  an  organiza- 
tion and  the  purpose  to  directly  injure  another  man's  business;  but 
the  distinction  exists,  in  spite  of  the  difficulty,  and  has  been  repeat- 
edly stated  in  such  words  as  are  found  in  Mills  v.  U.  S.  Printing  Co., 
99  App.  Div.  605,  at  page  613,  91  N.  Y.  Supp.  185,  at  page  190: 

"There  1b  a  manifest  discrimination  between  a  combination  of  workmen 
to  secure  the  exclusive  employment  of  its  members  by  a  refusal  to  work 
with  none  other,  and  a  combination  whose  primary  object  Is  to  procure  the 
.discharge  of  an  outside  and  his  deprivation  of  all  employmoit  The  dlffra- 
euce  Is  between  a  combination  for  the  welfare  of  adt  and  that  for  the  peiv 
secutlon  of  another." 

That  men  may  combine  and  refuse  to  work  with  others  who  are 
not  members  of  thar  union  finds  support  in  Pickett  v.  Walsh,  192 
Mass.  572,  78  N.  E.  753,  6  L.  R.  A.  (N.  S.)  1067,  116  Am.  St.  Rep. 
272,  7  Ann.  Cas.  638,  and  Gray  v.  Building  Trades  Council,  91  Minn. 
171.  97  N.  W.  663,  63  L.  R.  A.  753,  103  Am.  St  Rep.  477,  1  Ann. 
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Cas.  172.  IS  it  be  legal  to  refuse  to  work  with  nonunion  men,  and 
strikes  may  be  called  to  oust  them,  so  likewise  may  men  refuse  to 
work  with  nonunion  material--  Labor  is  as  much  property  as  wood- 
work, and  the  law  which  will  not  protect  the  one  in  this  particular 
cannot  protect  the  other.  It  is  only  when  the  labor  organization 
goes  beyond  this  mere  refusal  to  work  upon  nonunion  material 
and  by  other  acts  seeks  to  injure  a  nonunion  manufacturer  that 
the  law  is  transgressed.   This  rule  has  found  expression  in  Toledo 


A.  A.  &  M.  M.  Ry.  v.  Pennsylvania  Co.  et  al.  (C.  C.)  54  Fed,  730. 
19  L.  R.  A.  387,  as  follows : 


''Ordinarily,  when  such  a  combination  of  persons  does  not  use  Tlolence, 
actual  or  threatened,  to  accompUsb  their  purpose.  It  1b  difficult  to  point  out 
with  clearness  the  Illegal  means  or  enA  which  makes  the  combination  an  un- 
lawful consplra^ ;  for  It  Is  gexkeealVy  lawful  for  the  combiners  to  withdraw 
tlwlr  Interconrae  and  Its  benefits  from  any  person,  and)  to  announce  tiieir  In- 
tention of  doing  80,  and  It  Is  equally  lawful  for*the  others,  of  their  own  mo- 
tion, to  do  that  which  the  combiners  seek  to  compel  them  to  do.  Such  com- 
binations are  said  to  be  unlawful  conspiracies,  though  the  acts  in  themselves 
and  considered  singly  are  innocent,  when  the  acts  are  done  with  malice ;  1.  e., 
with  the  intention  to  Injure  another  without  lawful  excuse." 

Assuming,  therefore,  that  the  plaintiff's  contention  be  correct, 
and  that  John  Rice  went  to  the  carpenters  at  work  on  the  Grand 
street  building,  members  of  his  Brotherhood,  and  told  them  that 
the  trim  was  nonunion  work,  that  to  continue  to  handle  it  woiild  be 
against  the  rules  of  the  union,  for  which  they  would  be  fined,  and 
that  thereupon  the  men  quit  work,  yet  this  was  not  a  violation  of 
the  injunction,  as  it  was  a  peaceable  strike  for  the  purpose  of  ad- 
vancing the  interest  of  the  Brotherhood  and  its  members,  and  not 
for  the  purpose  of  interfering  with  the  good  will  of  the  plaintiff's 
copartnership. 

Motion  to  punish  for  contempt  denied,  with  costs. 


(Snprame  Gonrt,  A^tellate  Division,  Second  Department  September  10, 1D12.) 

LUTDLOBD  AND  TSIVAlfT  (S  169*) — IlTJUBIES  TBOU  NSOLIOENCl — QUESTIOIT  TOB 
JUBT. 

In  an  action  against  a  landlord  for  injuries  to  a  third  person  by  falling 
on  stairs  at  a  place  where  they  were  difficult  and  the  light  was  Inade- 
quate, held,  that  plaintiff's  negligence  in  descending  without  finding  and 
holding  the  railing  was  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  || 
644-«46.  663-687,  081-684;  Dec.  Dig.  i  169.*] 

Appeal  from  Kings  County  Court. 

Action  by  Michael  Downs  against  the  Brown  Realty  Company. 
From  a  judgment  of  the  County  Court  of  Kings  County,  entered  in 
the  o&ce  of  the  clerk  of  said  county  on  the  11th  day  of  May,  1911, 
<^smissing  his  complaint  at  the  close  of  his  case,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

*Tor  oUiw  CUM  M«  Mua«  topic  4  i  HtmasB  In  Dm.  ft  Am.  Dlgi.  lfW7  to  data,  A  Rep'r  IndexM 


(162  App.  Dir.  401.) 


DOWNS  T.  BROWN  BBAI/FX  GO. 
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Argued  before  JEl^S,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

William  H.  Good,  of  Brooklyn,  for  appellant 
Rufus  O.  Catlin,  of  Brooklyn,  for  respondent 

THOMAS,  J.  Plaintiff  was  injured  by  falling  down  the  stairs  in 
a  house  let  to  several  tenants,  who  had  the  use  of  the  halls  and  stair- 
cases. The  stairway  was  at  the  rear  of  the  main  entrance.  There 
were  some  six  steps,  with  a  wall  on  wther  side,  then  a  short  turn,  and 
several  more  stairs  led  to  the  landing  on  the  second  story.  The  stairs 
frc»n  liie  second  story  to  the  third  story  were  over  the  first  flight  In 
the  entrance  hall  was  a  gaslight  suspended  from  the  ceiling  1(%  feet 
from  the  stairs,  and  on  the  second  story  was  a  similar  light  15  feet 
from  the  top  of  the  stair?,  and  there  is  ample  Evidence  that  these  gas 
jets  dimly  lighted  parts  of  the  stairway,  and  that  at  least  at  the  place 
where  the  plaintiff  fell  he  could  not  see  the  stairs,  and  that  he  was 
obliged  to  feel  his  way  down.  The  treads  of  the  stairs  were  narrow 
at  the  inside  of  Uie  curve  and  wide  at  the  outside. 

The  evidence  is  ample  that  the  stairs  were  difficult  in  the  light,  and 
dai^erous  in  darkness  or  obscurity,  and  that  on  the  evening  in  ques- 
tion the  facilities  for  lightmg  them  wholly  inadequate.  But  it  is  con- 
tendftd  that  the  plaintiff  was  per  se  negligent,  and  so  the  burden  of 
care  and  the  penalty  for  the  accident  is  lifted  from  the  landlord,  who 
even  by  statute  was  required  to  keep  a  proper  light  near  the  stairs 
(Tenement  House  Law,  Laws  1901,  c.  334,  §  1,  now  Consolidated 
Laws  1909,  c.  61,  §  76),  to  one  of  the  class  of  persons  whom  the  law 
was  intended  to  protect.  In  other  words,  the  ruling  thus  far  is  that 
the  beneficiary  of  the  statute  loses  its  beaiefit  if,  found  at  the  stairs 
in  the  darkness,  he  proceeds  at  least  without  finding  and  clutching  the 
railing.  There  may  be  states  of  fact  that  justify  such  conclusions  of 
law,  but  they  are  not  present  The  plaintiff,  wim  his  wife,  had  called 
on  a  friend,  whose  door  was  a  few  feet  away  from  the  t<^  of  Ifaa 
stairs,  and  had  come  out  followed  by  his  friend,  who  shut  the  door 
behind  him.  The  plaintiff  had  no  Imowledge  of  the  stairs,  save  as 
he  gained  it  in  ascending,  when  his  way  led  him  on  the  side  where 
the  treads  were  uniformly  wide,  and  where  a  wall  for  the  first  six 
steps  and  a  hand  rail  for  the  rest  of  the  way  aided  the  ascent.  When 
lie  came  down  he  placed  his  right  hand  against  the  wall,  but  does  not 
remember  whether  his  left  hand  was  on  the  r^l,  and  so  he  fdt  his 
way  along. 

What  should  he  have  done?  Stopped  at  the  head  of  the  stairs,  and 
demanded  a  light  of  his  friend,  or  in  its  absence  retreated?  If  he 
was  privileged  to  go  down  without  himself  providing  the  light  that 
the  statute  commands 'the  landlord  to  furnish,  should  he  have  recalled 
that  there  was  a  railing  for  his  left  hand  and  seized  it,  if,  indeed,  he 
did  not?  The  law  does  not  prescribe  the  manner  of  descending  dark, 
twistii^  stairs.  Perchance  it  was  the  more  useful  for  his  equiUbritun 
to  feel  his  way  with  one  hand  than  to  stretch  out  both  as  he  was 
winding  downwards.   But  that  is  a  matter  of  argtunent,  and  the  facts 
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and  proprieties  should  be  discussed  to  the  jury.  Before  such  proper 
tribunal  the  defendant  may  be  convincing ;  but  the  law  has  no  strict 
rule  that  a  departing  visitor  on  unfamiliar  stairs,  merged  at  a  sharp 
turn  in  total  darkness,  must  not  venture  to  use  the  stairs  at  all,  or 
must  retreat,  or  must  streteh  out  both  hands  to  feel  or  seize. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event  All  concur. 


(Svpranw  Cbiirt,  Appellate  Dlvttlon,  Heoond  Department  September  10, 1912.) 

1.  EHZNXIfT  DOUAIR  (|  160*)— TAEXHO  OF  RSAI.  l^nBTT— OAJCAQBa. 

Defendant  In  Febmary,  IVOT,  bad  ecqnlred  a  conntry  place  on  Long 
Island  approximately  1,:K>0  feet  wide,  front  and  rear,  aod  about  14.70 
feet  de^,  containing  42  acres,  at  an  aggregate  pnrcbase  price  of  968,000, 
bounded  by  a  road  on  one  side  and  a  railroad  In  tbe  rear.  Complainant 
city  condemned  a  strip  off  tbe  lear  along  tbe  railroad,  varying  from  100 
to  200  feet  wide,  for  aqueduct  purposes,  tbe  taking  of  wblcb  did  not 
Interfere  wltli  any  of  defoidanf s  boildlngs,  but  on^  cat  a  portion 
of  a  pond.  Defendant,  after  purcbaalng  tbe  property,  Imp ro  red  the 
lakes  or  ponds  tberera,  rebuilt  tbe  bnUdlngs,  et&,  m  tbat  tbe  vattn 
property  coat  Um  about  |100,000.  There  was  no  dispute  that)  viewed  as 
acreage  property  only,  tbe  value  of  f 1,600  per  acre  was  substantially 
correct.  Experts  called  by  claimant  teetltled  tbat  the  property  had 
doubled  In  value  within  a  few  months  after  Its  purchase,  and  was  worth 
as  a  whole  9200,000,  and  tbat  the  value  of  the  residue  after  the  taking 
of  tbe  unimproved  strip  was  only  |76,000.  Held,  that  an  award  of 
146,000  was  so  fanciful  and  extra^gant  as  to  require  vacation,  notwith- 
standing tbe  rule  that  ordinarily  tbe  report  of  commissioners  will  not  be 
disturbed,  beoause  the  opinion  of  the  court  differs  from  tbat  of  the  com- 
inlssionm  as  to  the  amount  of  damagb 

[Ed.  Note.— For  othar  cases,  see  BmlneDt  Domain,  Ont  Dig.  |  402; 
Dec.  Dig.  i  160.*] 

I.  BHnniHT  Doiuiir  (|  S08*>— Fbokbtt  Tamm— TAoaiioir  or  Awud-^Ap- 

PBALABTLITT. 

Under  the  Greater  New  Tork  Charter  (Laws  1901,  c  466).  providing 
for  the  condemnation  of  land  for  public  use,  an  order  refusing  to  con- 
firm the  rejKirt  of  commissioners  of  appraisal,  and  remlttln£  the  proceed- 
ings, so  far  as  certain  parcels,  for  whl(di  an  extravagant  award  had  been 
made,  to  new  commissioners,  was  concerned,  was  not  appealable 

[Ed.  NoteF-For  other  case^  see  Eminent  Domain,  Cent  Dig.  Q  660- 
«64;  Dec  Dig.  |  2S8.*] 

Appeal  from  Special  Term,  Nassau  County. 

In  the  matter  of  the  application  of  the  city  of  New  York  to  acquire 
certain  real  estate  at  Valley  Stream.  From  an  order  of  the  Special 
Term,  refusing  to  confirm  the  report  of  commissioners  of  appraisal 
as  to  certain  parcels  of  land  belonging  to  George  W.  Loft,  he  appeals. 
Dismissed.  . 


Argued  before  HIRSCHBERG,  BURR,  THOMAS.  WOOD- 
WARD, and  RICH,  JJ. 
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Frederick  St,  John,  of  New  York  Gty,  for  appellant. 
James  D.  Bell,  of  Brooklyn  (John  B.  Shanahan,  of  Brooklyn,  on 
the  brief),  for  respondent. 

BURR,  J.  This  is  an  appeal  from  an  order  of  the  Kings  County 
Special  Term,  refusing  to  confirm  the  report  of  commissioners  of 
appraisal  as  to  parcels  234  and  235  upon  the  damage  map  filed  in 
this  proceeding,  and  remitting  the  proceedings,  80  far  as  these  par- 
cels are  concerned,  to  new  commissioners. 

The  proceeding  was  brought  by  the  commissioner  of  water  supply, 
gas,  and  electricity,  under  the  provisions  of  the  Greater  New  York 
Charter  (Laws  1901,  C  466),  for  the  condemnation  of  a  strip  of  land 
for  aqueduct  purposes,  vatying  from  100  feet  to  200  feet  in  width, 
and  about  9  miles  loi^  and  running  from  Valley  Stream  to  Merrick, 
and  for  most  of  the  distance  along  the  southerly  line  of  the  Montauk 
Division  of  the  Long  Island  Railroad.  The  only  question  in  this 
case  is  whether  the  order  shall  be  affirmed,  or  the  appeal  dismissed 
upon  the  ground  that  the  order  is  not  appealable,  for  the  determina- 
tion of  the  commissioners  was  clearly  without  justification. 

[1]  George  W.  Loft,  the  appellant,  is  the  owner  of  a  plot  of 
ground  bounded  on  the  south  by  the  Merrick  road  and  on  the 
north  by  the  Long  Island  Railroad.  It  is  approximately  1,200  feet 
wide  in  the  front  and  in  the  rear,  and  about  1,170  feet  deep  on  each 
side,  and  contains  about  42  acres.  The  strip  taken  is  in  the  rear, 
immediately  adjoining  the  railroad.  The  width  of  the  plot  will  not 
be  diminished  by  the  taking.  Its  depth  will  be  reduced  to  about  1,000 
feet.  Appellant  purchased  this  property  from  two  former  owners. 
The  first  piece,  consisting  of  about  26  acres,  was  purchased  by  him 
in  February,  1907;  the  second  piece,  consisting  of  about  16  acres, 
was  purchased  in  September  of  the  same  year.  Title  to  tiie  land 
condemned  vested  in  the  city  on  December  15,  1908,  a  little  more  than 
a  year  thereafter.  The  aggregate  purchase  price  of  the  property  was 
$68,000.  At  the  time  of  the  purchase  there  was  upon  it  a  house,  de- 
signed for  and  since  used  by  the  owner  as  a  country  residence,  some 
outbuildings,  and  some  ponds  or  lakes.  After  purchasing  it,  the  pres- 
ent owner  expended  in  improving  the  property  between  $30,000  and 
$40,000.  The  lakes  were  cleaned  out,  new  coping  put  around  them, 
new  bridges  built,  some  of  the  old  buildings  torn  down  and  rebuilt, 
the  icehouse  repaired,  a  new  bowling  alley  erected,  and  the  interior 
of  the  dwelling  house  was  "gutted  and  reconstructed."  There  was 
also  some  grading  done  upon  the  ground.  The  exact  amomit  of  the 
expenditure  therefor  does  not  appear,  nor  the  various  sums  paid  for 
these  various  improvements,  except  that  the  sum  of  $8,000  was  ex- 
pended upon  the  plumbing  in  the  main  house.  From  this  property 
the  city  ^es  about  7^  acres  in  the  rear,  none  of  which,  so  far  as 
appears,  is  occupied  by  any  buildings,  although  a  portion  of  one  of 
the  ponds  upon  this  property  is  included  in  the  strip  taken. 

Appellant's  entire  holdings  had  been  acquired  by  him  within  a  few 
months  prior  to  the  passing  of  title  in  the  city,  at  a  cost  of  about 
$100,000.    For  the  land  taken,  constitutii^  about  <me-sixth  of  the 
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whole,  in  the  least  desirable  part  thereof,  and  unimproved  so  far  as 
any  buildii^s  thereon  are  concerned,  the  commissioners  awarded  him 
$45,000.  There  is  no  substantial  dispute  that,  viewed  as  acreage 
property  only,  the  value  placed  upon  it  by  the  city's  expert  of  $1,500 
per  acre,  or  $11^50  in  all,  was  substantially  correct  The  residue 
of  the  award  is  for  supposed  OHisec^uential  damages.  The  jucperts 
called  the  claimant  testified  that  this  pr(q>erty  within  a  few  months 
had  doubled  in  value,  and  was  worth  as  a  whole  $200,000,  but  that 
the  value  of  the  residue,  after  taking  this  unimproved  strip  in  the 
rear,  abutting  on  the  railroad,  was  only  $75,000,  or,  in  other  words, 
that  the  value  of  the  land  taken  and  the  consequential  damages  to 
the  residue  was  $125,000.  It  is  difficult  to  believe  that  these  experts 
were  even  "honestly  mistaken."  The  allowance  made  by  the  com- 
missioners equals  nearly  one-half  of  the  cost  of  the  entire  property, 
although  the  house,  two  of  the  ponds,  all  of  the  improvements,  and 
the  entire  frontage  of  the  plot  are  unaffected.  While  we  recognize 
the  rule  that  ordinarily  the  report  of  the  commissioners  will  not  be 
disturbed  because  the  opinion  of  the  court  differs  from  that  of  the 
commissioners  as  to  the  amount  of  damage,  this  sum  is,  as  char- 
acterized by  the  Special  Term,  so  "fanciful  and  extravagant"  that 
the  court  was  bound  to  interfere. 

[2]  Upon  the  question  of  the  appealability  of  the  order,  we  think 
much  might  be  said  in  favor  thereof,  within  the  reasoning  of  Mat- 
ter of  Manhattan  R.  Co.  v.  O'Sullivan,  6  App.  Div.  571,  40  N.  Y. 
Supp.  326;  affirmed  on  opinion  below  150  N.  Y.  569,  44  N.  E.  1125. 
Notwithstanding  this,  we  are  of  the  opinion  that  the  question  is  not 
■an  open  one  in  this  court  We  see  no  escape  from  the  binding  force 
of  the  decision  in  Matter  of  City  of  New  York-— Hamilton  Place.  143 
App.  Div.  302,  128  N.  Y.  Supp.  283 ;  and  Matter  of  Commissioner 
of  Public  Works,  111  App.  Div.  285,  97  N.  Y.  Supp.  503,  affirmed 
185  N.  Y.  391.  78  N..E.  146.  The  Court  of  Appeals,  in  the  very  re- 
cent case  of  Matter  of  Simmons,  203  N.  Y.  241,  96  K.  E.  456,  has 
reviewed  the  authorities  upon  this  perplexing  question;  and  while 
it  held  that,  under  the  statute  then  construed  (Laws  of  1905,  c.  724), 
an  appeal  would  lie  to  the  Appellate  Division  from  an  order  which 
vacated  an  award  made  by  commissioners  of  appraisal,  such  deter- 
mination was  made  to  depend  upon  words  appearing  in  that  statute 
which  are  wanting  in  the  charter  provisions  now  under  considera- 
tion, to  vrit: 

"But  from  any  determination  <tf  the  Special  Term  an  appeal  may  be  tkkm 
to  the  Appellate  Dlvlsfon.** 

There  is  a  clear  intimation  in  the  opinion  in  that  case  that,  but 
for  these  words,  the  court  would  "be  compelled  to  hold  that  an  ap- 
peal only  lay  from  a  confirmation  of  the  report." 

The  appeal  should  be  dismissed,  with  $10  costs  and  disbursements. 
All  concur. 
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O'OONNELL  T,  PRESS  PUB.  (XX 


(Supreme  Ooort,  (Special  Term.  Kins»  County.    Febniax7f  1912.) 

1.  IiIBfiL  AlTD  BLUTDBB  (|  10*) — WOBH  AOnONABLB— CONaTBDOIXOR  OT  LaIT- 

OUAOK. 

In  deciding  whether  a  newspaper  article  Is  Ubeloas,  the  scope  and  tbe 
object  of  tlie  entire  article  are  to  be  considered  togetber,  and  ancb  a 
construction  adopted  as  would  natomlly  be  given  to  It 

[Bd.  Note.— For  otlwr  caso^  see  Ubel  and  Blander,  Oent  Dig.  1  1; 
Dec.  Dig.  I  IS.*} 

2.  LZHKL  AITD  8LANDXB  (}  16*) — WOBDB  AOnORABLX — OHABQB  Or  C^HB. 

A  publication,  whea  tbe  American  Sugar  ReUnlng  Company,  Its  officers, 
and  oDpIoyes  were  charged  with  defraudli^  tbe  government  by  tampa> 
Ing  wltb  the  scales  on  wblcb  sugar,  a  dutiable  commodity,  was  w^bed 
to  dtttwmlne  the  Import  duty,  of  an  artlde  referring  to  weighing  tric^* 
.  ery  and  crooked  Bcates,  nmtalnliv  a  false  statraient  that  platntifl  was 
the  Inrentor  of  a  corset  steel  device,  whUAi  was  shown  by  him  to  an 
official  of  tbe  sugar  company,  who  referred  him  to  a  superintendent, 
who  was  at  the  time  of  the  publication  on  trial  for  a  like  fraud  against 
tbe  goTermnent,  fairly  charges  plalntUC  with  an  olf«ise  against  Ber. 
St.  U.  S.  IS  G440.  544S  (U.  S.  Comp.  St.  1901,  pp.  3076,  3678),  and  Act 
Conx.  June  10,  1900,  c.  407,  9,  26  Stat  135  (U.  S.  Comp.  St  1901,  p. 
1895) ;  and  a  complaint  alleging  such  facts  Is  good  on  demurrer. 

[Ed.  Note.~For  other  cases,  see  Ubel  and  Slandw,  G^t  Dig.  |  1; 
Dec.  Dig.  S  15.«J 

8.  Libel  jutd  Suvobb  (f  16*)— Words  AonowABLB— Imputation  of  Vicious 

ACT. 

Tbe  publication,  by  Imputing  to  plaintiff  a  Tlcioos  act  tended  to  di- 
minish bis  respectability  and  impair  his  comfort  by  the  attendant  dls- 
grace  and  contempt 

[Ed.  Note^Fw  other  easBa,  see  Libel  and  Slander,  Gent  Dig.  fit  1-0; 
Dec  Dig.  1 16.*] 

Action  by  Christopher  J.  O'Connell  against  the  Press  PubUsfaing 
Company  for  Ubel.   Demurrer  to  complaint  overruled. 
Judgment  affirmed,  136  N.  Y.  Supp.  1142. 

Hersey  Egginton,  of  Bro<A3yn  (Henry  F.  Codirane,  of  'BnxMyn, 
of  counsel),  for  plaintiff. 

Howard  Taylor  (Charles  B.  Brophy,  of  New  York  Gty,  of  coun- 
sel), for  defendant 

STAPLETON,  J.  The  action  is  for  damages  for  libel.  The  pro- 
ceeding is  the  trial  of  an  issue  at  law.  The  issue  arises  upon  a  de- 
murrer to  the  complaint.  The  complaint  is  designed  to  state  two 
causes  of  action.  The  demurrer  is  interposed  to  both.  The  ground 
of  the  demurrer  is  that  the  complaint  does  not  state  facts  student 
to  constitute  a  cause  of  action. 

The  defendant  is  the  publisher  of  the  World  and  the  Evening 
World,  daily  newspapers  published  in  the  city  of  New  York,  and  the 
alleged  libels  were  published  in  those  newspapers.   The  articles,  re- 
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produced  in  the  Mveral  causes  of  action  and  alleged  to  be  Ubeloos, 
are  as  follows: 

"Fraud  Indictment  Near  for  Ottlcer  of  Sugar  Trust.  Federal  Orand  Jnrr 
baa  BMdence,  Gained  From  Men  Now  on  Trial,  Implicating  Him  In 
Weighing  Trickery.  One  Witness  la  InTentor  of  "Corset  Steel*  S{«lng, 
Welsfter  Tesdfles  Tliat  Spltisr  Told  Him  to  'See  Bendomagel  and  Qet 
an  EbiTtiope.' 

**It  dereloped  yesterday  tliat  wblle  Henry  Jj.  stlmson  and  some  of  bis  a»- 
Btgtanta  bave  be^  Introducing  testimony  against  minor  ofDclals  of  tbe  Rngar 
Trust  on  one  floor  of  tiie  Federal  BoUdlng  otber  assistant  prosecutors  bave 
been  endeavoring  to  Indict  men  'higher  up*  before  tbe  Federal  Grand  Jury 
on  another  floor  of  the  building. 

'TThe  World  la  In  a  position  to  state  that  erldence  has  been  adduced  before 
the  Federal  Grand  Jury  wUcb  will  remit  in  tbe  Indictment  of  an  official 
of  the  Sugar  Trost  for  the  vwy  franda  tbe  perpetration  of  whldi  now  forms 
the  basis  of  the  criminal  cases  against  minor  officials,  and  that  these  Indict- 
ments wfll  be  based,  In  part  at  least,  on  tbe  evidence  of  <me  or  more  ot  tbm 
men  now  on  trial. 

"On  Wednesday  Judge  Biartln  of  Tomon^  who  la  trying  tbe  cases  of  Ben- 
demagel,  Spltzer  and  the  four  che^era,  awore  In  the  Federal  Grand  Jury 
fbr  December.  One  of  tbe  first  witnesses  examined  was  John  H.  TtiompetMi, 
a  clerk  at  No.  117  Wall  street,  the  ot&09  of  the  Sugar  Trust,  who  had  ap- 
peared before  the  petty  jury  bearing  tbe  cases  against  Spltier,  Bendamsgel 
and  others. 

"Inatnicted  by  Trust  OffldaL 

*Tbcmpson,  it  is  understood,  made  known  the  official  of  the  Sugar  Trust 
vpon  whoee  acqulesoence  be  paid  tbe  bills  ot  tbe  sugar  Shippers,  whtcb  wtn 
based,  not  np<Hi  the  Goranment  weights,  but  apon  the  w^hts  iwtunied  by 
tbe  dty  welghws.  He  declared  distinctly  that  be  acted  under  Instmetloiis^ 
and  by  bis  tesUmony  an  official  of  the  trust  la  implicated  in  the  franda. 

'*Tbe  Decembw  Grand  Jury  alao  examined  a  witness  named  O^Gonnell, 
who  has  not  appeared  in  the  criminal  triaL  It  Is  said  he  testified  to  baring 
invented  tbe  corset  steel  spring  device  and  to  having  shown  it  to  an  official 
of  the  trust,  who  referred  him  to  Oliver  Spltzer,  dock  snpolntaident  Hla 
testimony,  it  Is  understood,  corroborated  lliompson'B  to  an  extent 

"That  action  against  some  official  higher  up  than  Bendemagel  was  not 
taken  by  the  previous  Grand  Jury  Is  said  to  have  beoi  due  almost  entlrtiy 
to  the  action  of  Breczlnxskl,  the  former  treasury  agmU  who,  with  Richard 
Farr,  was  on  tbe  Sugar  Trust  piers  when  the  raid  was  made  on  tbe  crooked 
scales  on  Nov.  20, 1907.  He  baa  been  at  odds  with  Parr  and  appeared  before 
tbe  fbrmer  Grand  Jury  voluntarily. 

"Brecslnzskl  told  the  Grand  Jury  that  Parr  was  not  to  be  believed  under 
any  drcumstancea.  Presented  wltb  a  case  based  on  Parr's  testimony  and 
seemingly  convincing,  the  Grand  Jury  fbund  itself  with  a  record  on  whldi 
evffly  auction  made  Farr  was  dedared  a  falsdiood  and  refused  to  re< 
turn  an  Indictment. 

"Jodge  Martin  listened  all  yesterday  afternoon  to  the  arguments  of  coun- 
sel, defending  Spltzer,  Bmdemagel  and  the  others,  in  which  a  dlsndssal  ot 
tbe  Indictment  was  asked  for  but  rendered  no  decision.  It  is  ei^ected  he 
will  deny  the  motion  tbia  morning, 

*^ld  to  *Bee  Bendemagd.' 
"Prior  to  tbe  argument  the  Government  had  rested  after  several  witnesses 
bad  testified.  One  was  Thomas  D.  Hyatt,  a  weigher,  who  had  taken  charge 
*  of  tbe  district  Induding  Havemeyer  &  Blder's  refinery  In  October,  1897.  He 
said: 

"  'Mr.  Spltzer  approached  me  and  asked  me  to  come  up  to  the  office  and 
meet  Mr.  Bendemagel.  I  declined.  I  asked  what  they  were  going  to  charge 
as  rent  for  tbe  two  offices  which  the  weighers  were  to  occupy.  Spltzer  said, 
"Oh,  never  mind  that.  We  usually  give  that  to  the  head  wdgber  and  a  good 
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deal  more  besides.  Ton  come  to  the  office  at  tbe  end  of  tlie  month  and  Ben- 
dernagel  wU!  hand  you  an  envelope.  You  need  only  shatce  hands  with  him, 
you  don't  even  have  to  speak  to  Mm." 

"  'I  declined  again,  and  told  him  that  I  would  rather  wait  a  month  or  two 
until  they  could  see  how  they  liked  my  administration.  Spltzer  said:  "We 
don't  do  any  business  with  tbe  assistant  weigtiers;  we  do  It  all  with  tbe 
head  weighers." ' 

"Later,  Hyatt  said,  he  met  Bendeniagel.  He  did  not,  taovever,  complete 
the  usual  term  of  a  head  welghw  in  that  district  Tbe  nsoal  term  was  one 
year.  He  served  three  months  and  eleven  days.  So  It  was  whenever  he  was 
sent  back  there.   His  term  was  always  a  short  one. 

"Hyatt  swore  that  he  had  made  written  report  of  the  occurrence  to  Sur- 
veyor of  the  Fort  Oroft,  now  dead.  No  action  was  tak^  on  It  and  when  be 
had  a  search  made  for  the  document  It  could  not  be  found.  He  said  be  had 
made  a  copy,  but  It  was  not  offered  in  evidence. 

"Another  witness  was  Harvey  E.  Miller  of  the  Fairbanks  Scale  Company, 
who  t^tlfled  tbat  in  his  opinion  the  scales  used  on  the  sugar  piers  had  been 
changed  since  they  were  bought  In  examining  tbem,  be  said,  he  found  bolt 
bolee  showing  tbat  the  scales  or^inally  had  a  longer  beam  than  th^  bad 
when  the  spring  was  used. 

"The  trial  will  be  continued  to-day." 

"Eteuds  In  Sugar  'Passed  Up'  to  Trust  Officials.  Federal  Grand  Jury  Ex- 
pected to  Indict  on  EMdence  Got  at  Employee's  TriaL  Crooked  Scales 
Case.  Inventor  of  'Corset  Spring*  Called  as  Witness.  How  Parr's  Foe 
'Got  Even.* 

"While  the  'goats'  in  the  Sugar  Trust  fraud  cases,  the  minor  employees 
In  the  crooked  scales  conspiracy,  are  fighting  hard  for  freedom,  the  Federal 
Grand  Jury  Is  again  busy,  and  at  least  one  prominent  official  of  the  trust  will 
probably  be  Indicted.  He  knew  of  the  'corset  sprtog*  device,  according  to 
the  man  wbo  Invented  It  and  who  waa  a  witness  before  the  Oiand  Jxay 
yesterday. 

"Connsel  tm  tbe  trust  employees  now  on  trial  yesterday  raised  the  gaeaUon 
of  jurisdiction  and  moved  to  dismiss.  This  motion  will  probably  be  dis- 
missed this  morning  and  the  case  go  on. 

"On  Wednesday  Judge  Martin  of  Vermont,  who  Is  trying  the  cases  of  Ben- 
dernagel.  Spltzer  and  the  four  checkers,  swore  In  the  Federal  Grand  Jury 
for  December.  One  of  the  first  witnesses  examined  was  John  H.  Thompson, 
a  clerk  at  No.  117  Wall  street,  the  office  of  tbe  Suaar  Trust  who  bad  ap- 
peared before  tbe  petty  jvay  bearing  tbe  caaea  agalnat  8|Atsw,  Bandenugtl 
and  others. 


"Thompson,  It  Is  understood,  made  known  tbe  official  of  the  Sugar  Tmtt 
upon  whose  acquiescence  he  paid  the  bills  of  the  sugar  shippers,  which  yr&ce 
based,  not  upon  tbe  Government  weights,  but  upon  tbe  weights  returned  by 
the  city  w^gtaers.  He  declared  distinct)^  tbat  be  acted  nnder  Instmctiona* 
and  by  his  testimony  an  official  of  the  trust  Is  implicated  In  tbe  frauds. 

"Tbe  December  Urand  Jury  also  examined  a  witness  named  O'Connell, 
wbo  bad  not  appeared  In  the  criminal  trials.  It  la  said  he  testified  to  having 
taiTCDted  Uie  corset  steel  lE^ring  device  and  to  having  stiown  U  to  an  official 
of  the  trust  who  referred  htm  to  Oliver  Spltzer,  dock  superintendent  His 
teettmony,  It  la  understood,  corroborated  Thompson's  to  an  extent 

"Tbat  action  against  some  official  hlgber  up  than  Bendemagel  was  not 
taken  by  the  previous  Grand  Jury  la  said  to  have  been  due  almost  entirely 
to  the  action  of  Breczinzskl,  the  former  deputy  treasury  agent,  who,  with 
Richard  Parr,  was  on  the  Sugar  Trust  piers  when  the  raid  was  made  on  the 
crooked  scales  on  November  20,  1907.  He  has  been  at  odds  with  Parr  and 
appeared  before  tbe  former  Grand  Jury  voluntarily. 

"Spoiled  Parr's  Work. 
**Brecziiu8kl  told  the  Grand  Jury  ttiat  Parr  was  not  to  be  believed  under 
any  drcnmatances.    Presented  with  a  case  based  on  Parr's  testimony  and 
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seemtogly  cotiTliicliig,  tbe  Grand  Jury  found  Itself  with  a  record  on  which 
every  allegation  made  by  Parr  was  declared  a  falsehood  and  refused  to  re- 
turn an  indictment 

"Judge  Martin  listened  all  yesterday  afternoon  to  the  arguments  of  counsel 
defending  Spltzer,  Bendemagel  and  the  others.  In  which  a  dismissal  of  the 
Indictment  was  asked  for.  bat  rwdered  no  decision.  It  Is  expected  he  will 
deny  the  motUms  this  morning. 

"PriOT  to  the  atKoment  tbe  OOTenunent  had  rested  after  several  witnesses 
had  testified.  One  was  Tfaomaa  D.  Hyatt,  a  w^her,  who  had  taken  charge 
of  tbe  district  Indndlng  Uavemeyer  ifc  Blda's  refinwy  in  October,  1887. 
He  said: 

"  *Hr.  Spltzer  aivroached  me  and  asked  me  to  come  up  to  the  office  and 
meet  Mr.  BendemageL  I  declined.  I  asked  what  tb^  were  going  to  charge 
as  rent  for  tbe  two  ofOcm  wtaldi  tbe  weighers  were  to  occniv.   Spltxer  said: 

"Had  'nnvelppe*  for  Him. 

**  *Oh,  nerer  mind  tbat  We  nsoally  give  that  to  the  head  weigfa»  and  a 
good  deal  more  besides.  Ton  come  to  the  office  at  tbe  end  ctf  tbe  month  and 
Bendemagel  wHl  hand  yon  an  envel<q>a  Ton  need  only  shake  bands  with 
blm,  you  don't  even  have  to  speak  to  blm.' 

'**!  declined  again,  and  told  him  I  would  rather  wait  a  month  or  two, 
until  they  could  see  how  they  liked  my  administration.  Spltzer  said:  "We 
don't  do  any  bnalnesa  with  the  assistant  weighers;  we  do  tt  all  with  the 
head  weighers.'*' 

"Later,  Hyatt  said,  be  met  Bendemagel.  He  did  not,  however,  complete 
the  usual  term  of  a  head  weigher  In  that  district  The  usual  term  was  one 
year.  He  served  three  months  and  elwen  da^  So  It  was  whenever  be  was 
seat  back  Uier&  His  term  was  always  a  short  one." 

[1]  In  Morrison  v.  Smith,  177  N.  Y.  366,  at  page  368.  69  N,  E. 
725,  at  page  726,  Judge  Gray,  expressing  the  unanimous  opinion 
of  the  court,  said: 

"At  common  law,  tbat  which  implied  reproach,  scandal,  or  ridicule  to  any 
person  and  reflected  disgracefully  upon  his  character,  whether  written  or 
iwlnted,  was  a  libel,  and  was  actionable  without  proof  of  special  damage. 
The  language  used  Is  to  be  nndmtood  by  Judge  and  jury  in  tbe  same  manner 
as  others  understand  It  and  words  are  to  be  taken  in  that  sense  which 
would  be  naturally  conveyed  to  persons  of  ordinary  nnderstandil^^  The 
principle  upon  which  the  rule  of  legal  liability  for  damages  rests  is  Uiat  no 
man  possesses  the  right  to  lessen  the  comforts  or  the  enjoyment  of  another, 
and  that,  when  he  does  so  deliberately,  wantonly,  and  maliciously,  It  is  prima 
fade  evidence  of  malice,  and  he  is  bound  to  make  compensation  for  the  mls- 
<dilef  occasioned.  Therefore  If,  by  printing  or  writing,  bad  actions  or  vicious 
principles  are  imputed  to  a  man,  and  his  respectability  is  diminished,  his 
comfort  and  his  enjoymmt  are  lessened  by  the  attendant  disgrace  contempt 
or  rldicnle,  and  damage  will  be  presumed.  See  Folkard's  Law  of  Slander 
and  Libel  (6th  Ed.)  pp.  16S.  ITA  177 :  UdKera*  Ubel  and  Slander  (3d  Rd.)  pn. 
7,  IS,  336;  Boot  v.  King,  7  Cow.  tfUf;  Sanderson  t.  Caldwell,  4ff  M.  T.  S98 
tB  Am.  Rep.  lUS] ;  Mor«y  v.  Morning  Journal  Association,  138  N.  Y.  [2S 
N.  S.  161.  9  li.  R.  A.  621,  20  Am.  »t  Rep.  7301.  If  the  language  Is  unambig- 
uous, whether  it  is  actionable  becomes  a  question  of  law ;  but  If  ambiguous, 
and  capable  of  an  innocent  as  well  as  of  a  disgraceful  meaning,  the  questl(m 
becomes  one  for  the  Jur^'  to  settle,  ^^'hen  tbe  defamatory  meaning  Is  uoi  ap- 
paroit;  innuendo  is  necessary.  If  the  words  are  Incapable  of  the  meaning 
ascribed  to  them  by  the  Innuendo,  and  are  prima  facie  not  actionable,  the 
oomplaint  should  be  dismissed,  if  they  are  capable  of  such  a  meaning,  how- 
ew  Improbable  it  may  appear,  the  jury  should  say  wbethra  they  may  be 
so  nnderstood.  Odgen^  Ubel  and  Slander,  107;  Sanderstm  t.  Caldwell,  45 
K.  T.  386  [6  Am.  Rep.  105]." 

In  deciding  whether  or  not  an  article  is  libelous,  the  scope  and  the 
object  of  the  entire  article  are  to  be  considered  together,  and  "such 
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a  construction  put  upon  its  language  as  would  naturally  be  given 
to  it."  More  v.  Bennett,  48  N.  Y.  472,  476;  Klaw  v.  New  York 
Press  Co.,  137  App.  Div.  686-688,  122  N.  Y.  Supp.  437.  In  Cooper 
V.  Greeley,  1  Denio,  358,  Jewett,  J.,  said : 

**The  otmrtnictlOD  wUdi  It  twhoorw  a  ccrart  of  jcutlee  to  pot  tm  a  publlca- 
tlott  vbich  la  allegeA  to  be  Ubelons  !■  to  be  AerlTeA  as  weU  from  the  expres- 
ttUna  med  as  txom  tbe  w&ola  aocve  and  apparent  object  of  the  wrltw.** 

See,  also,  Weston  v.  Commercial  Advertiser,  184  N.  Y.  479,  77 
N.  E.  660;  Gates  v.  New  York  Recorder  Co.,  155  N.  Y.  229,  49 
N.  E.  769. 

[21  The  complaint  sets  out  various  provisions  of  the  statutes  of 
the  United  States,  stated  at  the  time  to  be  in  force,  not,  I  am  bound 
to  say,  of  necessity,  as  the  court  may  take  judicial  notice  of  the 
supreme  law  of  the  land,  in  the  body  of  which  are  acts  of  Congress, 
passed  in  pursuance  of  the  Constitution.  Milliken  v.  Dotson,  117 
App.  Div.  527,  529,  102  N.  Y.  Supp.  564.  The  provisions  cited  read 
as  follows: 


Section  9  of  the  Act  of  Congress  of  the  United  States  of  June  10, 
1890  (26  Stat.  135,  c  407  [U.  S.  Comp.  St.  1901,  p.  1895]): 


*^bat  If  any  owner.  Importer,  consignee,  agent,  or  otber  person  shall  make 
or  attempt  to  make  any  entry  of  imported  mercliandlse  by  means  of  any 
frandnlent  or  fidae  Involoa,  affldavl^  letter,  paper,  or  by  means  of  any  false 
statement;  written  or  Terbal,  or  by  means  of  any  false  or  frandnlent  practice 
or  appliance  wbatsoerw,  or  sball  be  gnllty  of  any  willful  act  or  omission  by 
means  whereof  tbe  United  States  shall  be  deprived  of  the  lawful  dn^,  or 
any  portion  tbCTeof,  accruing  upon  tbe  merchandise,  or  any  portion  thereof, 
embraced  or  referred  to  in  such  invoice,  attidavit,  letter,  paper,  or  statonent, 
or  affected  by  such  act  or  omission,  sncta  mwrchandlse,  or  the  value  thereof, 
to  be  recovered  from  the  person  maktng  the  entry,  shall  be  forfeited,  which 
forfeiture  shall  only  apply  to  the  whole  of  the  merchandise  or  the  valne 
thereof  In  the  case  or  package  containing  tbe  particular  article  or  articles 
of  merdtiandlse  to  which  such  fraud  or  false  papw  or  statement  relates; 
and  such  persons  shall,  npon  convlcthni,  be  fined  for  each  ofroise  a  sum  not 
ttcoeedlng  Ave  thousand  dollars,  or  be  imprtaoned  tor  a  time  not  exoeeding 
two  years,  or  both,  In  the  discretion  of  the  court.'' 


Section  5440  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  3676):  ■ 


"If  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
TTnlted  States  or  to  dtfrand  the  United  States  In  any  manner  or  fbr  any  pur- 
pose, and  one  or  more  of  sudi  parties  do  any  act  to  effect  the  object  of  the 
consi^racy,  all  tbe  parties  to  such  con^lracy  shall  be  liable  to  a  penalty  of 
not  more  tban  ten  thousand  dollars,  or  to  Inq^rlsonment  for  not  more  than 
two  yean  or  to  both  line  and  Imprisnunont  In  tfte  discretion  of  the  court" 

Section  5445  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  3678): 

"Dvery  person  who,  by  any  means  whatever,  knowingly  ^ects  or  aids  In 
effecting  any  entry  of  any  goods,  wares,  or  mercbaudlse  at  less  than  the  truo 
weight  or  measure  thereof,  or  npon  a  false  classification  thereof  as  to  quality 
or  value,  or  by  the  payment  of  less  than  tbe  amount  of  duty  legally  due 
thereon,  sball  be  fined  not  more  than  ttre  thousand  doUan,  ax  be  inytrlBOiied 
not  more  than  two  years,  or  both." 

Saying  in  a  published  article,  in  which  reference  is  made  to  weigh- 
ing trickery  and  crodced  scales,  falsely  that  one  is  an  inventor  of  a 
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corset  steel  spring  device  which  was  shown  by  him  to  an  official  of 
an  organization  charged  with  frauds  in  weighing  a  dutiable  article, 
which  (^dal  referred  him  to  a  superintendent,  who  was,  at  time  of 
publicati<Mi,  on  trial  for  like  frauds  against  the  government,  in  my 
judgment  fairly  charges  him  with  an  offense  against  the  statutes  cited, 
without  the  necessity  of  extrinsic  averments. 

[3]  The  publication  certainly  imputed  to  the  person  named  therein 
as  the  inventor  of  a  fraudulent  device  a  vicious  act,  tending  to  dimin- 
ish his  respectability  and  impair  his  comfort  by  the  attendant  disgrace 
and  contempt.  The  publication  was  made  at  a  time  when  the  Amer- 
ican Sugar  Refining  Company,  its  officers,  and  employes  were  charged 
with  defrauding  the  government  of  the  United  States  by  fraudulently 
tampering  with  the  scales  upon  whidi  sugar,  a  dutiable  c<»nmodity, 
was  wd^ed  for  the  purpose  of  determining  the  amount  of  import 
duty.  The  device  by  which  the  scales  indicated  a  false  result  was  a 
corset  steel  spring.  These  charges  were  the  subject  of  judicial  in- 
vestigation at  the  time  of  publication.  That  investigation  was  con- 
ducted in  the  city  of  New  York,  the  place  of  publication.  The  de- 
tails of  the  investigation  and  the  character  of  the  charges  were  con- 
spicuously published  and  widely  circulated.  This  oxnbination  of  cir- 
cumstances is  set  forth  in  the  complaint,  doubtless  as  a  matter  of 
extra  caution.  These  allegations  clearly  manifest  the  libelous  diar- 
actcr  of  the  articles.  In  Sanderson  v.  Caldwell,  45  N.  Y.  398-401, 
6  Am.  Rep.  105,  the  court  said : 

"T&e  pablisber  of  a  llb^  csnnot  escape  liability  by  Telling  a  calumny  In 
artful  or  ambiguous  phrases,  or  by  Indirectly  cbaiglng  that  which  would  be 
■landerons  U  Imputed  in  direct  and  ondisgulaed  langoaga  The  language  of 
the  publication  In  this  case,  If  capable  of  an  innocent  construction,  is  also 
clearly  capable  ot  a  construction  wliich  would  make  It  Ubeloos." 

The  learned  counsel  for  the  defendant  perhaps  muvely  suggests  that 
to  say  of  a  person  that  he  is  the  inventor  of  a  corset  steel  spring  is 
an  innocent  observation.  If  the  observation  were  dissevered  from 
the  remainder  of  the  publication,  and  dissociated  from  the  circum- 
stances that  gave  it  offensive  significance,  agreement  with  him  would 
be  pleasant  and  permissible.  His  C(xitenti(»i  is  that  the  article  "is 
mei^y  disparaging/'  and  not  in  any  sense  libelous.  He  seems  to 
suggest  that  the  author  should  be  extolled  as  iht  ccmtriver  of  an  art- 
ful masterpiece  of  nonactionable  defamation,  and  not  adjudged  to  be 
the  writer  of  a  really  libelous  production.  I  must  disagree  with  his 
views  of  the  publication.  Levey  v.  Brookljrn  Union  Publishing  Co., 
65  Misc.  Rep.  373,  121  N.  Y.  Supp.  643,  affirmed  137  App.  Div.  947, 
123  N.  Y.  Supp.  1126,  and  202  N.  Y.  555,  95  N.  E.  1132. 

I  am  compelled  to  hold  that  the  facts  stated  in  the  complaint  con- 
stitute two  good  causes  of  action. 

Demurrer  overruled, 

1S7N.X.S.— 22 
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(Supreme  Gomt,  Appellate  Division,  Second  l>e[iartmait  September  10, 1912.) 

Masteb  and  Servant  ({  :!U5*)— Injubies  to  Sbbtant— Res  Ipsa  Loquitde. 
An  employer  was  Injured  by  the  falling  of  a  machine  on  wbidb  be  was 
working,  which  had  be&a  hoisted  for  that  purpose.  In  an  action  for  his 
Injuries,  no  detect  was  shown  In  tite  holstiiui  apparatus*  and  no  showing 
of  negligence  In  the  workmen  who  raised  the  machine  was  made,  ifeld, 
that  res  ipsa  loquitur  will  not  support  the  action,  as  the  dicnmstanees 
are  consistent  with  vigilance  on  the  part  oi  the  onployer. 

[Ed.  Note— For  other  cases,  see  Master  and  Servant,  Cent  Vlg.  ^ 
S77-90S;  Dec.  Dig.  f  2(IS.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  Pyne  against  Marx  &  RawoUe.  From  a  judg- 
ment di^issing  the  complaint,  plaintiff  appeals.  Affirmed. 


Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR.  and 


J.  Stewart  Ross,  of  Brooklyn,  for  appellant 
I.  R.  Oeland,  of  Brooklyn,  for  respondents. 

THOMAS,  J.  Defendants*  four  servants  were  placing  putty  on 
an  iron  superheater,  when  it  fell  on  plaintiff's  hand.  It  was  slung  in 
a  chain  fastened  to  a  fall  passing  through  a  block.  The  chain  passed 
over  a  wheel  and  through  a  cogwheel,  and  as  it  was  pulled  from  one 
side  the  burden  was  lifted,  and  from  the  other  it  was  lowered,  and 
the  hooks  were  meantime  forced  into  their  proper  place  by  springs 
that  prevented  slipping.  The  superheater  was  raised  some  four  inches 
from  the  floor,  and  rested  on  blocks,  and  after  its  surface  had  been 
puttied  it  was  raised  about  a  half  inch  to  allow  the  blocks  to  be  re- 
moved. This  was  done,  and,  while  the  fdaintiff  and  others  were  plac- 
ing putty  where  the  blocks  had  been  in  contact  with  the  superheater, 
it  fell.  There  was  no  disturbance  of  the  equipment  found,  save  that 
the  end  of  the  chain  had  slipped  off  the  wheel ;  but  it  is  not  intimated 
that  this  contributed  to  the  accident.  The  superheater  was  at  once 
raised  by  the  same  apparatus,  and  no  defect  at  the  time  of,  before, 
or  after  the  accident  was  shown.  So  the  plaintiff  invokes  the  rule  of 
res  ipsa  loquitur.  # 

The  masters  supplied  a  tried  method  of  raising  and  lowering  the 
superheater.  They  furnished  chains  that  were  strong,  and  unchal- 
lenged devices  for  holding  them  fast,  when  need  be.  They  afforded 
the  co-operation  of  skilled  and  competent  servants.  The  appliance 
was  in  its  arrangement  and  action  manifest  to  the  eye.  Four  men 
were  familiar  with  it  and  looking  at  it,  and  it  continued  in  full  view 
after  the  accident.  And  yet  no  one  states  any  abnormal  condition, 
or  shows  any  cause  that  did,  could,  or  must  have  caused  the  fall.  In 
every  known  way  the  masters  had  used  ordinary  care  for  the  pro- 
tection of  their  servants.  The  workman,  also  the  man  in  immediate 
charge,  is  not  shown  to  have  negligently  raised  the  superheater;  nor 
does  it  appear  that  the  spring  pressing  in  the  hocka  was  inadequate. 

Vor  ottHT  ouw  MS  lime  lopio  ft  |  humbbk  In  Dee.  *  Am.  DIbb.  UOT  to  iMm.  ft  Rt^'r  laiSmEm 
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The  doctrine  of  res  ipsa  loquitur  puts  the  master  to  an  explanation 
of  his  conduct  only  so  that  it  may  appear  whether  he  has  fulfilled  his 
duty.  But  here  everything  was  in  complete  order  and  strength,  and 
no  master  could  have  used  greater  diligence. 

However,  I  do  not  regard  the  rule  as  applicable.  The  happening 
of  the  accident  does  not  of  itself  speak  of  negligent  masters,  while 
the  circumstances  rather  show  them  vigilant.  Nor  does  the  happen- 
ing of  itself  indicate  of  necessity  negligence.  There  are  no  intricate 
or  obscured  mechanical  parts  here  involved,  starting  into  motion  un* 
influenced  by  the  operattM-,  and  thereby  declaring  that  something  was 
so  out  of  repair  as  to  permit  the  escape  and  application  of  power. 
There  the  argument  is  that  a  machine  in  repair  does  not  start  of  it- 
self, that  it  did  so  start,  and  hence  it  was  out  of  repair;  so  let  the 
master  show  due  inspection  and  needed  correction.  In  the  present 
case,  the  plaintiffs  case  shows  an  atmormal  slip,  and  all  the  simple 
parts  normal,  and  no  fact  or  opinion  suggests  that  the  foreman  did  . 
aught  that  induced  the  fall.  The  facts  do  not  speak,  and  no  expert 
has  furnished  an  opinion  upon  which  negligence  can  be  based.  So 
the  case  is  indeed  void  of  anything  that  condemns  the  employers. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 


052  Apxk  DlT.  603.) 

In  ve  GATSKUiL  AQUBUUUT,  BBOTION  NO.  1. 

(Supreme  Court,  ApfitOata  Division,  Second  Department  Beptember  10, 1912.) 

BuinBXT  DoHAXiT  ({  245*)— AoquiBiTiON  or  Land  tob  Pubuo  Pmposu— 

BESEBVATIon  OF  KaBBUENTS — MODIFICATIONS. 

Wbere  a  dty,  taking  land  for  a  water  supply,  took  wltb  a  reservation 
of  easements  for  ways  of  access  to  remalnlnK  land  of  the  owner.  It  owed 
tbe  owner  compensation,  and  It  coald  not  thereafter  provide  other  ways 
to  reduce  the  omueqaoitlal  damages;  and  an  order  so  permitting  was 
not  an  amendment  of  a  defect,  allowed  by  Laws  1906,  &  124,  |  23,  au- 
ttaorbdng  amendments  to  cnre  defects  and  Informality  In  proceedli^ 
to  aoQidre  land. 

[Tld.  Note. — For  other  caset^  see  Eminent  Domain,  Ontt  IMg.  i  637; 
Dec.  Dig.  I  246.*] 

Hirschberg,  J.,  dissenting 

Appeal  from  Special  Term,  Westchester  County. 

Application  of  J.  Edward  Simmons  and  others,  constituting  the 
Board  of  Water  Supply  of  the  Ci^  of  New  York,  to  acquire  real 
estate  for  the  Catskill  Acqueduct,  Section  No.  1,  Parcel  No.  40. 
From  an  order  amending  the  petition,  maps,  and  proceedii^s,  the 
party  aggrieved  appeals.  Reversed. 

Argued  before  HIRSCHBERG,  BURR.  THOMAS.  WOOD- 
WARD, and  RICH,  JJ. 

Leverett  F.  Crumb,  of  Peekskill,  for  appellant 
H.  T.  Z^kman,  of  White  Plains,  for  respondents. 

■For  oUi«r  cans  tM  lamt  topto  ft  |  xman  In  Deo.  ft  Am.  Digs.  tXff  ta  dats^  ft  Rcp^  latans 


Digilized  by 


340 


187  NEW  YORK  SUPPLBMBNT 


(Sup.  Ct 


THOMAS,  J.  The  proceeding  is  to  acquire  land  for  the  Catskill 
Aqueduct  The  order  iq>pealed  fnnn  was  made  on  September  6,  1911* 
and  is: 

**Thfft  the  petition,  maps,  and  all  tbe  proceedings  herrin  be  *  *  * 
amended,  so  tbat  the  cl(7  of  New  York  at  its  own  expense  shall  be  obliged 
to  construct  and  leare  c^ien  toTever  Qw  rights  of  way  shown  on  the  plan  and 
profile  attached  to  the  affidavit  of  J.  Waldo  Smith  [petitlonet'B  diitf  engi- 
new],  annexed  thereto,  across  parcel  40,  the  north  one  to  a  wMnHmtim  grade 
not  to  ecceed  9  per  cent,  and  the  south  one  to  a  mazlmnm  grade  not  to  ex- 
ceed 0  per  cent.,  as  substituted  for  the  rights  of  way  shown  upon  the  filed 
maps  herein,"  and  that  the  "commission  give  counsel  ftor  all  parties  in  this 
proceeding  ample  opportunity  to  submit  such  further  testimony  as  Is  made 
necessary  and  material  by  the  foresolng  order." 

The  land  affected  includes  a  pond,  and  contains  7,318  acres,  lying 
on  the  east  side  of  Locust  avenue,  in  the  town  of  Cortlandt,  from 
which  the  city  has  taken  3,665  acres,  which  comprise  the  entire  front- 
age on  the  avenue,  whereby  the  land  remaining  to  the  claimant  is 
without  access,  except  as  the  original  petition  and  map  combined 
may  make  provision  for  rights  of  way  towards  the  north  and  south 
ends.  It  seems  that  both  ways  were  proven  so  inexpedient  or  difficult 
as  to  increase  the  consequential  damages  to  the  land  not  taken,  and 
that  in  building  the  aqueduct  the  northern  right  of  way  proposed 
was  entirely  cut  off,  so  that  the  rights  of  way  as  laid  down  on  the 
original  map  cannot  be  had.  For  the  purpose  of  furnishing  proper 
ways,  and  thereby  lessening  the  damage,  the  court  has  allowed  two 
other  and  different  rights  of  way  to  be  substituted,  as  shown  on  the 
new  map,  and  the  petition  amended  accordingly.  The  engineer  states 
tiiat  the  new  .ways  are  substantially  in  the  same  position  as  the  yrays 
first  shown,  but  with  lighter  grades.  An  inspection  of  the  new  maps 
shows  that  the  ways  do  not  occupy  the  same  portion  of  the  land 
taken,  or  the  same  amount  thereof. 

By  due  proceedings  of  the  board  of  estimate  and  apportiotmient 
and  the  board  of  water  supply,  and  the  appointment  and  qualification 
of  c(»nmissioners  of  appraisal  herein,  the  title  to  the  land  vested  in  the 
city  on  Pebniary  16,  1907.  Thereafter  two  trials  were  had.  In  one 
the  report  of  the  commissioners  was  set  aside,  while  in  the  otiier  the 
evidence  had  been  closed  before  the  motion  for  the  present  order  was 
made.  So  far  as  appears,  Smith,  the  engineer,  is  the  sole  authority 
for  the  present  substitution  of  the  land  taken  with  new  rights  of  ways 
for  whatever  vested  in  the  city  in  February,  1907.  In  other  words, 
the  engineer,  acting  through  the  court,  would  cause  the  city  to  with- 
draw ways  reserved  to.  the  owner,  and  to  grant  ways  that  were  not 
reserved,  and  thereby  diminish  the  c<nnpensation  that  was  due  the 
claimant  on  February  17,  1907,  when  the  title  passed  and  all  rights 
were  fixed,  and  compensation  due  to  be  ascertained  and  paid  there- 
upon. 

It  is  suggested  that  the  case  was  tried  upon  the  theory  of  giving 
practicable  rights  of  way;  but,  when  the  commissioners  were  of  late 
asked  to  adjourn  to  permit  the  motion  for  the  amendment  to  be  made, 
the  chairman  said  that  all  testimony  already  given  concerning  the 
right  of  way  and  grades  would  be  entirely  inapplicable,  an<^  alUiough 
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the  counsel  for  the  city  did  not  so  consider,  the  important  fact  is  that 
the  chairman  of  the  commission  appreciated  that  the  amendment 
would  require  new  testimony  and  new  consideration,  and  so,  indeed, 
the  order  provides.  The  city  had  ample  time  after  1907  to  move,  and 
while  it  is  not  Just  that,  after  so  protracted  litigation,  the  matter  of 
consequential  damages  should  be  reconsidered,  yet  that  could  be  met 
measurably  by  imposing  terms. 

But  there  is  no  power.  The  city  took  with  reservation  of  ease- 
ments. Thereupon  it  owed  the  claimant  compensation.  It  dictated 
the  purchase,  and  cannot  undo  it  in  any  degree,  nor  by  shifting,  or 
resubstitutiog,  or  reproviding  ways  can  it  discharge  in  Uie  least  what 
it  owes.  Why,  then,  dumld  its  engineer  attempt  it,  or  the  court  inter- 
pose, maybe  to  subtract  something  from  the  debt,  by  creating  new 
easements?  The  order  does  not  amend  a  defect  or  informality,  as 
permitted  by  statute.  Section  23,  c.  724,  Laws  1905.  It  recasts  a 
conveyance  and  bargains  anew.  In  the  Matter  of  Bensel,  140  App. 
Div.  257,  125  N.  Y.  Supp.  128,  it  was  pointed  out  that  the  amend- 
ment of  the  petition  was  to  conform  to  the  map,  so  as  to  "make  both 
speak  more  precisely  and  definitely  regarding  the  intent  of  the  city 
as  to  tiie  land  and  the  rights  therein  to  be  talcen,  and  not  to  express 
an  intent  to  take  other  or  different  lands."  There  is  in  the  present 
instance  no  attempt  to  make  clear  the  intent  of  the  city.  It  is  mani- 
festly to  change  the  intent,  and  to  express  one  intent  in  lieu  of  an- 
other. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs. 

BURR,  WOODWARD,  and  RICH,  JJ.,  concur.  HIRSCHBERG, 
J.,  dissents. 


(102  App.  DlT.  470.) 

M6L1DAN  et  aL     McLBAN  et  aL 

(Smffeme  Cniit,  Appellate  Division,  Hecond  Departmoit  B^ytembw  10, 1912.) 

1.  Wills  ($  634*)— OonsTBuarion— IGstates  Dktised. 

Wh&te  testator  devised  real  estate  to  lUs  wife  daring  widowbood,  and 
provided  that.  If  she  sbonld  die  daring  tlie  llffetlme  of  bis  cblldren,  J. 
and  K.,  tbe  proper^  should  be  divided  between  tbem,  aod,  should  elthw 
of  the  eblldren  die,  the  portion  belonging  to  the  deceased  child  Bfaoald 
revert  to  the  next  of  kin,  and  the  children  predeceased  the  wlf^  J., 
dying  before  K.,  K.  took  the  property. 

[Bd.  Note.— ror  other  casee^  see  Wills,  Cent  Dig.  H  1488-1510;  Dec 
Dig.  I  634.*]  • 

tSL  Wills  (|  647*)— Coitbtbuctioh — Ustatxs  Dxvisbd. 

A  woman  devised  real  estate  coming  from  her  ancestor  by  giving  tbe 
remainder  to  her  childroi  surrlviag  her  husband,  made  a  life  tenant 
Slxe  had  two  children,  M.  and  H.  The  former  survived  the  life  tenant 
EtM,  that  M.  took  tbe  remalndw,  and  one  who  was  her  half-toother 
inherited  nothing  from  her. 

[ISd.  Note.— ror  other  cases,  see  WiUs,  Cent  Dig.  H  117&-11S1,  118D; 
Dec.  Dig.  I  647.*] 

•VwMber  euw  M*MBMtopiaA  i  inniBBB  In  Dm.  A  Am.  XUsb.  IWl  to  daK  aKtp'r  ladflOM 
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8.  Wills  (|  498*)-^o  vision  fob  Afivb-Bovr  (Aildren. 

A  devise  to  testatrix's  Issae  makes  prorlBlon  for  an  after-bom  cblld, 
who  becomes  vested  witb  bis  sbare  of  the  estate,  subject  to  be  divested 
on  tbe  bappening  of  tbe  conditions  specified. 

Note.— I>'or  otber  cases,  see  Wills,  Cent  Dig.  H  1067-1089;  Dec 
Dig.  i  4»8.*I 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Henry  G.  McIvCan,  an  infant,  and  another,  as  adminis- 
tratrix, against  Mary  McLean  and  others.  From  an  interlocutory 
judgment  overruling  a  demurrer  to  the  complaint,  defendants  appeal. 
Reversed. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

M.  F.  McGoldrick,  of  Brooklyn,  for  appellants. 
William  H.  Good,  of  Brooklyn,  for  respondents. 

THOMAS,  J.  The  action  involves  the  title  of  two  parcels  of  land 
in  Brooklyn,  the  first  on  Sixth  avenue,  the  second  on  Pacific  street. 
I  will  first  consider  the  second  parcel. 

[  1  ]  Maher  devJsed  it  to  his  wife  during  her  widowhood,  and  added : 

"But  ir  my  said  wife  sbould  die  daring  the  lifetime  of  my  child  or  children, 
the  said  property  her^y  left  to  her  shall  revert  and  be  divided  betwe^  my 
two  children,  John  and  Katie  Maber,  and  should  any  or  either  of  these  chil- 
dren die,  the  portion  belonging  to  such  deceased  child  shall  revert  to  the 
next  of  kin." 

The  wife  died  in  1899,  and  both  children  before  her.  Hence  noth- 
ing came  to  either  child  by  the  happening  of  the  first  condition  named, 
viz.,  death  of  the  wife  before  him  or  her.  The  second  condition  hap- 
pened; that  is,  both  children,  first  John,  then  Katie,  died,  and  that, 
too,  before  the  wife.  Where  did  the  property  go?  Did  it  go  to  John 
and  Katie  by  hnplication,  by  descent,  or  to  the  "next  of  kin"  of  the 
child  dying?  I  think  the  general  rule,  "dying  before  the  testator," 
should  apply.  Whatever  alternative  prevails,  Katie  took  the  prop- 
erty. The  court  has  found  that  Katie  and  John  took  under  the  will, 
and  the  former  inherited  John's  one-half.  Let  it  be  so. 

[2]  Katie  made  a  will  whereby  she  gave  the  remainder  to  her  chil- 
dren surviving  her  husband,  life  tenant.  She  had  two  children,  Marie 
and  Henry  Second.  The  former  one  survived  the  life  tenant  ami 
took  the  remainder,  and  the  plaintiff,  who  was  her  luilf-brotlier,  in- 
herited nothing  from  her,  as  the  land  came  from  her  ancestor.  Jus- 
tice Clark  proceeds  on  the  theory  that,  Henry  Second  not  surviving 
the  life  tenant,  Dr.  McLean  took  one-half  and  that  Marie  inherited 
this  from  him,  and  that  plaintiff  could  take  it.  I  think  that  this  is  in, 
clear  violation  of  the  very  words  of  the  will.  The  first  parcel  be- 
longed to  Katie  and  went  under  her  will  to  Marie,  to  the  exclusion  of 
Henry  Sec<Mid.   Hence,  plaintiff  is  excluded  from  that. 

[3]  But  it  is  urged  that  Henry  Second  was  bom  after  Katie's  will 
was  made,  and  the  question  is  whether  provision  was  made  for  him. 
If  not,  he  took  one-half  of  the  land  under  the  statute  (Decedent  Estate 
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Law  [Consol.  Laws  1909,  c.  13]  §  26)  and  died;  Marie  inherited  froni 
him,  and  plaintiff  inherits  that  one-half  from  Marie.  Was  Henry 
Second  "provided  for"  or  "in  any  way  mentioned"  in  Katie's  will? 
He  was  not  individualized,  and,  if  that  be  necessary,  he  was  neither 
mentioned  nor  provided  for.  Bpt  upon  his  Wrth  he  came  under  the 
word  "issue,"  and  was  vested  with  an  undivided  half  of  his  mother's 
estate,  subject  to  being  divested  thereof  by  his  death  before  his  fa- 
ther, so  that  provision  was  made  for  him  in  the  class  that  would  take 
it.  Hence,  the  case  is  similar  to  that  of  Minot  v.  Minot,  17  App. 
Div.  521,  45  N.  Y.  Supp.  554.  See,  also,  Wormser  v.  Croce,  120  App. 
Div.  287-290,  104  N.  Y.  Supp.  1090;  Stachelberg  v.  Stachelberg.  124 
App.  Div.  232,  108  N.  Y.  Supp.  645,  affinncd  192  N.  Y.  576.  85  N.  E. 
1116;  Tavshanjian  v.  Abbott,  200  N.  Y.  374,  93  N.  E.  978.  There- 
fore, as  he  was  mentioned  and  provided  for  in  his  mother's  will,  and 
took  a  vested  estate,  which  he  lost  by  not  surviving  her,  his  sister 
Marie  inherited  nothing  from  him;  hence  the  plaintiff  can  inherit 
nothing  from  her. 

As  to  parcel  No.  1,  the  result  is  the  same,  for  that  land  belonged 
to  Mrs.  McLean,  and  ^sed  under  her  will  to  her  husband  for  life, 
with  remainder  to  Marie  and  Henry  Second,  and,  Henry  Sea>nd  dy^ 
ing,  Marie  took  the  whole  under  the  wiU,  and,  as  the  plaintiff  is  not 
of  the  blood,  he  takes  nothing. 

The  judgment  should  be  reversed,  and  the  defendants  have  judg- 
ment on  the  demurrer,  with  costs.   All  concur. 


<lfi2  An.  Div.  431.) 

TURCO  T.  TRIMBOLI  et  al. 

(Snpreme  Court,  Appellate  Division,  iSecoud  Department   September  10, 1912.) 

L  Wills  (|  VSl*) — Powkbs  ih  Tbttsts — UiBOBxnon  or  Execxttob. 

Under  tbe  express  provisions  of  Beal  Property  Law  (Consol.  Laws 
1909,  c.  00)  H  97.  99,  lOG,  tiiB  executor,  under  a  will  devising  In  trost 
to  talm  certain  real  propertr,  to  be  divided  amonK  testator's  devisees  and 
legatees,  wltb  power  "in  bis  discretion  to  sell  and  dispose  of  the  samtf ' 
vas  vested  with  a  naked  power  In  trust,  and  the  testator's  Interest 
passed  upon  bis  deatb  to  Us  heirs  or  devisees,  subject  to  the  execution 
of  such  power. 

]Ea.  Note.— For  otber  cases,  see  Wills,  Cent  Dig.  H  1599-1601,  iei2, 
1613;  Dec.  Dig.  {  6S1.*] 

3.  Wills  ^  ^*) — Powcbs  in  Tsusra—HODs  or  DisPOsrrroN — BxcHAnai. 
An  executor,  to  whom  real  estate  was  devised  In  trust,  with  discretion 
"to  sell  and  dispose  of  the  same,  ^ther  at  public  or  private  sale  for  cash 
or  on  credit,  or  part  cash  and  part  credit,  as  he  shall  deem  most  for  the 
advantage  of  my  estate,"  was  not  empowered  to  exchange  the  property. 

fRd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  SI  1606-1661;  Dec. 
Dig.  I  e93.*] 

a.  Estoppel  (f  19*) — IOxkcutob's  Debd — itENEFiouBixs  Undeb  Will. 

The  devisees  or  benetlciarles  under  a  wUl,  subject  to  the  executor's 
execution  of  a  naked  power  in  trust,  are  not  estopped  from  asserting 
any  claim  to  the  real  property  as  against  grantees  under  a  deed  glv^ 
by  the  executor  vpon  an  exchange  of  property  in  excess  of  his  powers. 

[Ed.  NotSk— For  other  eases,  see  Estoppel,  Cent  Dig.  i  25;  Dec.  Dig. 

%  ia«]  
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4.  YnTDOB  Airo  PintoHAsnt  (|  mo*)— Aonoir  ton  Hokkt  Faii>— Iteracr  ix 
Title. 

A  veDdor,  who  undertakes  to  convey  premises  by  good  and  marketable 
title.  Is  liable  to  the  pnrcbaser  for  money  paid  npon  the  contract,  where 
the  title  is  subject  to  claims  by  the  heirs  of  one  whose  azecator.  In  ex- 
cess of  his  powers,  had  conveyed  the  property. 

[Ed.  Note.— For  other  casee,  see  Vendor  and  PmcbasOT,  Cent.  Die.  H 
24B,  248;  Dee.  Dig.  |  lSa«] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Michele  Turco  against  Giuseppa  Trimboli  and  another. 
From  a  judgment  of  the  Special  Term,  entered  in  the  office  of  the 
clerk  of  tKe  county  of  Kings  on  the  30th  day  of  September,  1911,  in 
favor  of  the  plaintiff,  in  an  action  to  recover  money  paid  by  him  to 
defendants  under  a  contract  for  the  sale  and  purchase  of  real  prop- 
erty, which  the  defendants  claimed  to  own,  and  which  they  under- 
took to  convey  by  a  good  tide  in  fee  simple,  defendants  appeal.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Forrest  S.  Chilton,  of  New  York  City,  for  appellants. 
Edward  J.  Flanagan,  of  Brooklyn,  for  respondent. 

RICH,  J.  The  premises  involved,  with  considerable  other  real 
property,  was  owned,  at  the  time  of  the  death  of  Aaron  Qark,  by 
him  and  Harriet  C.  Anderson  in  common.  Clark  devised  his  un- 
divided interest  in  said  property  to  his  executors  in  trust,  for  divi- 
sion among  his  devisees  and  legatees;  his  will  providing: 

"And  as  to  my  real  estate  In  his  discretion  to  sell  and  dispose  at  tbe  same, 
either  at  public  or  private  sale  for  cash  or  on  credit,  or  part  cash  and  part 
CKOlt  as  he  shall  deem  most  tox  the  advantage  of  my  estate." 

The  proceeds  were  to  be  divided  between  persons  named  in  said 
will.  The  executor  conveyed  the  interest  of  his  testator  in  the  land 
involved  in  this  action  to  Harriet  A,  Anderson,  the  joint  owner; 
the  consideration  of  such  conveyance  beiiu;  a  deed  to  him  of  her 
interest  in  other  realty  owned  in  common  by  her  and  Clark  at  the 
time  of  his  death.  The  title  of  the  defendants  rests  upon  this  deed. 
The  precise  question  presented  is  whether  the  executor  of  Clark 
possessed  the  power  which  he  assumed  to  exercise,  and  whether  his 
deed  to  Mrs.  Anderson  vested  a  good  title  in  her  in  fee  simple  to 
the  land  therein  described.  The  learned  Special  Term  held  that  it 
did  not,  and  in  such  conclusion  I  think  it  was  right. 

[1]  Under  the  provisions  of  the  will  the  executor  was  vested  with 
a  naked  power  in  trust,  and  the  testator's  interest  in  the  premises 
passed  upon  his  death  to  his  heirs  or  devisees,  subject  to  the  ex- 
ecution of  such  power.  Sections  97,  99,  105,  Real  Property  Law; 
Matter  of  Arensberg,  120  App.  Div.  463,  104  N.  Y,  Supp.  1033; 
Matter  of  Cooney,  112  App.  Div.  659,  98  N.  Y.  Supp.  676;  Sweeney 
V.  Warren,  127  N.  Y.  426,  28  N.  E.  413,  24  Am.  St.  Rep.  468; 
Weeks  v.  Comwell,  104  N.  Y.  325,  338,  10  N.  E.  431;  Chamberlain 
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V.  Taylor,  105  N.  Y.  185,  11  N.  E.  625;  Konvalinka  v.  Schlegd,  104 
N.  Y.  125,  9  N.  E.  868,  58  Am.  Rep.  494;  FoerKh  v.  Schxnitt,  55 
Misc.  Rep.  608,  106  N.  Y.  Supp.  935. 

[2]  The  power  in  trust  was  not  well  executed.  Under  it  the  ex- 
ecutor was  limited  to  an  actual  sale  for  cash,  on  credit,  or  part  cash 
and  part  credit,  and  his  powers  did  not  extend  to  an  exchange  of 
property.  Powers  v.  Bergen,  6  N.  Y.  359;  Briggs  v.  Davis,  20  N. 
Y.  15,  75  Am.  Dec.  363;  Roome  v.  Philipps,  27  N.  Y.  357;  Rus- 
sell V.  Russell,  36  N,  Y.  581,  93  Am.  Dec.  540;  Scholle  v.  SchoUe, 
113  N.  Y.  261,  274,  21  N.  E.  84;  Woerz  v.  Rademacher,  120  N. 
Y.  62,  65;  Moran  v.  James,  21  App,  Div.  183,  47  N.  Y.  Supp,  486, 

[8,  4]  It  is  urged  that  the  ben^ciaries  are  estopped  from  assert- 
ing any  claim  to  the  premises.  I  do  not  think  this  contention  good. 
There  is  a  risk  involved  in  taking  title.  The  plaintiff  is  entitled  to 
a  marketable  title,  and  such  right  must  be  protected  and  enforced. 
Moore  v.  Appleby,  108  N.  Y.  241,  15  N.  E.  377;  Harris  v.  Strodl, 
132  N.  Y.  392,  397,  30  N.  E.  962.  The  defendants  undertook  to  con- 
vey the  premises  to  plaintiff  by  a  good  and  marketable  title,  free 
from  serious  doubt,  and  the  evidence  establishes  their  inability  to 
perform  their  contract  obligation. 

•  The  judgment  most  be  affirmed,  with  costs.  All  concur. 


002  App.  DiT.  467.) 

FHBLF19  T.  KAUFBiAN  et  aL 
(Snprame  Oonrt,  Appellate  Dl virion,  Second  Departmoit  September  10, 1912.) 

L  hABOUMD  AHD  TTNANT  (|  Itfl**)— TllCNEMKNT  HOUSB  RkOTJLATIOKS. 

Tbat  application  for  erection  of  a  building  was  filed  In  tbe  tenement 
boose  department  of  New  Xoilc  {Sty.  and  a  violation  was  filed  against 
Its  me  without  a  oertlflcate,  shows  that  the  bidldtng  was  within  Tene- 
ment Honse  Lav  (OmeoL  Laws  18(W,  e,  (Q)  |  21,  which  fixes  the  dlmen- 
dons  of  treads  on  stairs. 

[Ed.  Nota^ror  other  cases,  see  landlord  and  Tenant,  Gent  Dig.  H 
644-646,  663-667,  6S1-684;  Dec  Dig.  |  16B.«] 

2.  Landtabo  aud  Tinairz  Q  168*>^lHnrBT  to  Tutant— liXABZLXTr  of  Laito- 

U>BD. 

A  landlord .  cannot  escape  liability  for  Injury  to  a  tenant,  caused  by 
treads  on  cellar  stairs  not  of  the  width  required  by  Tenement  House 
Law  (ConsoL  Laws  1909,  c.  61)  |  21,  because  she  did  not  carry  a  light 
witb  her;  the  accident  occurring  tm  her  first  use  of  tbe  stairs,  which 
she  had  a  right  to  assume  w^  constructed  as  required  by  law. 

TEd.  Note. — For  other  cases,  see  landlord  and  Tenant.  Cent  Dig.  H 
642,  64S,  601,  662,  680;  Dee.  Dig.  |  168.'] 

Jenks,  P.  J.,  and  Burr,  J.,  dissenting. 

Action  by  Kathryne  Phelps  against  Israel  Kaufman  and  another. 
On  exceptions  of  plaintiff.  Exceptions  sustained,  and  new  trial 
granted. 

See,  also,  146  App.  Div,  953,  131  N.  Y.  Supp.  1137. 
Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 
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Ralph  G.  Barclay,  of  Brooklyn  (Robert  Stewart,  of  Brooklyn, 
on  the  brief),  for  plaintiff. 

E.  Clyde  Sherwood,  of  New  York  City  (Joseph  F.  Murray,  of 
New  York  City,  on  the  brief),  for  defendants. 

THOMAS,  J.  [1,2]  The  plaintiff,  living  in  a  house  let  in  part 
to  several  families,  fell  down  cellar  stairs  common  to  the  tenants, 
and  was  injured.  The  complaint  was  dismissed,  upon  the  grounds 
that  she  negligently  attempted  to  use  the  stairs  in  the  darkness, 
and  that  the  narrow  step  or  landing  at  the  top  of  the  stairs  did  not 
cause  her  to  falL  There  was  a  door  at  the  top  of  die  stairs,  which 
the  plaintiff  left  opened,  and  another  closed  door  was  at  the  foot 
of  the  stairs,  with  a  wall  on  either  side,  but  there  was  no  handrail. 
Between  the  upper  door,  when  closed,  and  the  first  riser,  the  distance 
was  71/2  inches,  and  on  the  floor,  which  ended  halfway  over  the  edge 
of  the  riser,  the  saddle  or  threshold  extended,  so  as  to  leave  only 
some  3  inches  of  upper  step  or  landing.  No  tread  on  the  stairs  was 
over  S}i  inches,  and  each  riser,  although  not  plumb,  was  8  inches. 
The  Tenement  House  Law  (section  21)  requires  treads  of  not  less 
than  10  inches,  and  applies  to  cellar  stairs.  Where  the  foot  treads 
at  the  top  of  the  stairs  is  a  tread,  and  section  21  is  applicable,  pro* 
vided  the  house  in  question  is  by  pleading  and  proof  shown  to  be 
a  tenement  house.   The  statute  (section  provides: 

"A  tenemrat  boiue*  is  any  house  or  building,  or  portion  thereof,  which  Is 
rented,  leased,  let  or  hired  out,  to  be  occupied,  or  is  occupied  as  the  home  or 
residence  of  three  families  or  more  living  Indep^idently  of  each  other,  and 
doing  their  cooking  upon  the  premises,  or  by  more  than  two  families  upon 
any  floor,  so  living  and  cooking,  but  havlug  a  common  right  In  the  halls, 
stairways*  yards.  water-dUisets  or  privies,  or  some  of  tbom." 

The  complaint  does  not  amply  describe  the  house  as  a  tenement 
house,  but  the  evidence  shows  that  the  application  for  the  creation 
of  the  house  was  first  filed  in  the  tenement  house  department  on 
April  25,  1904,  and  the  building  was  completed  thereafter,  and  tBat 
in  the  department  a  violation  was  filed  against  its  use  without  cer- 
tificate. Therefore  the  house  was  under  the  statute,  and  the  con- 
struction of  the  stairway  was,  as  regards  the  treads,  in  violation 
of  section  21.  Even  at  common  law  the  question  of  negligence  in 
such  construction  of  the  stairs  in  a  place  so  obscured  would  be  for 
the  jury. 

But  the  darkness  of  the  place,  it  is  urged,  precluded  the  plaintiff's 
use  of  the  stairs  until  she  had  secured  her  own  safety  by  illuminating 
the  way  and  discovering  the  conditions.  That  argument  means 
that  as  a  matter  of  law  a  tenant,  entitled  to  stairs  constructed  law- 
fully for  her  reasonably  safe  use,  cannot  recover  if,  in  the  course 
of  her  first  descent,  she  fall  on  the  stairs  because  they  are  unlaw- 
fully and  dangerously  constructed,  provided  she  attempts,  without 
knowledge  of  the  defects,  to  use  them  in  such  a  degree  of  dark- 
ness that  she  cannot  by  sight  discover  the  perilous  and  wrongful 
construction.  It  is  reasonable  decision  that  a  person  unconstrained 
to  do  so  shall  not  intrust  himself  in  dark,  untried,  and  unknown 
places  in  a  building,  where  he  cannot;  through  tiie  darkn^s,  dis- 


Sup.  Ct) 


PHELPS  y.  KAUFMAN 


847 


cover  where  he  is  taking  himself.  Bnigfher  v.  Buchtenkirch,  167 
N.  Y.  153,  60  N.  E.  420;  Robinson  v.  Crimmins,  120  App.  Div.  250, 
104  N.  Y.  Supp.  1076;  Lather  v.  Bammann,  122  App.  Div.  13,  106 
N.  Y.  Supp.  790;  Hilsenbeck  v.  Gnhring.  131  N,  Y.  674,  30  N.  E. 
580;  Dailey  v.  Distler,  115  App.  Div.  103.  100  N.  Y.  Supp.  679; 
Rohrbacher  v.  Gillig,  203  N.  Y.  413,  96  N.  E.  733.  And  even  when 
the  law  requires  cellar  stairs  to  be  lighted,  if  one  apprised  that  the 
light  essential  to  safe  descent  has  not  been  provided,  and  the  dark- 
ness is  the  proximate  cause  of  his  falling,  it  has  been  decided  that 
he  may  not'complain  unless  he  went  under  some  necessity.  Leather 
V.  Bammann,  supra.  In  such  case  the  light  is  absent  by  the  land- 
lord's fault,  but  the  omission  of  duty  declares  itself,  as  does  the 
danger  of  descending. 

But  such  is  not  the  present  case.  The  door  led  to  the  staircase. 
The  stairs  were  placed  and  let  by  Uie  landlords  to  be  used  with  such 
imperfect  light  as  was  furnished,  and  the  tenant  had  the  right  to 
expect  proper  stairs  and  assume  the  presence  of  what  the  statute 
ordered.  Therein  the  case  differs  from  Weller  v.  Consolidated  Gas 
Co.,  198  N.  Y.  98,  91  N.  E.  286;  and  Dailey  v.  Distler,  supra.  Us- 
ing them  for  the  first  time,  she  fell,  not  necessarily  because  of  ab- 
sent light,  but  becatise  the  stairs  were  so  constructed  that  there  was 
but  some  3  inches  of  imperfect  tread  beyond  the  threshold,  while 
the  short  treads  beneath  facilitated,  or  at  least  did  not  impede,  the 
fall.  It  is  true  that  absent  handrails  and  the  darkness-  increased 
the  probability  of  falling  and  the  inability  to  arrest  the  descent, 
and  that  the  plaintiff,  had  she  procured  a  light,  might  have  discov- 
ered how  perilous  the  way  the  landlords  hkd  made  for  her,  and 
adopted  means  to  meet  the  results  of  their  n^ligence. 

But  that  is  aside  from  the  essential  question,  which  is  whether  she 
was  bound  to  light  the  stairs  and  learn,  before  using  them,  whether 
the  landlords  had  done  as  the  statute  told  them  to  do.  The  law  im- 
posed a  duty  on  the  landlords  to  provide  prescribed  treads  for  the 
use  of  the  tenant,  and  they  would  escape  the  burden  of  compliance 
and  compensating  for  the  injury  therefrom  by  the  plea  that 
the  tenant  should  discover  the  construction  of  the  stairs  as  a  con- 
dition precedent  to  using  them,  and  thereby  mitigate  the  chances 
of  the  disobedient  person  suffering  for  his  disobedience.  The  plain- 
tiff was  not  commanded  by  the  law  to  suspect  the  disobedience 
of  a  statute,  and  is  not  condemned  for  failure  to  take  means  to  de- 
tect such  infraction.  Totten  v.  Phipps,  52  N.  Y.  354;  Kenney  v. 
Rhinelander,  28  App.  Div.  246,  50  N.  Y.  Supp.  1088,  affirmed  163 
N.  Y.  576,  57  N.  E.  1114;  Brown  v.  Wittner,  43  App.  Div.  135, 
59  N.  y.  Supp.  385 ;  Lee  v.  Ingraham,  106  App.  Div.  167,  94  N. 
Y.  Supp.  284;  Lendle  v.  Robinson,  53  App.  Div.  140,  65  N.  Y. 
Supp.  894;  Schindler  v.  Welz  &  Zerweck,  145  App.  Div.  532,  130 
N.  Y.  Supp.  344. 

In  the  last  case,  where  the  absence  of  light  was  the  proximate 
cause,  it  was  decided  that  the  plaintiff  must  show  that  she  used 
care.  But  here  the  plaintiff  fell  where  she  could  not  see;  for  the 
stairs,  although  not  totally  hidden,  were  very  dark.  The  jury  would 
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have  been  justified  in  finding  that  the  plaintiff  fell  from  the  top 
tread,  but  she  did  not  lose  aB  control  of  herself  until  she  reached 
the  fifth  step.  At  the  outstart  it  did  appear  that  she  did  not  fall 
at  once  upon  entering  on  the  stairs;  but  it  was  finally  made  plain 
that  she  fell  from  the  first  step,  but  tried  to  break  her  fall,  and  that 
the  effort  became  ineffectual  at  about  the  fifth  step.  But,  whether 
she  fell  from  the  first  or  the  fifth  step,  the  treads  were  illegal  and 
faulty.  The  truth  of  the  matter  was  for  the  determination  of  the 
jury. 

Plaintiff's  exceptions  sustained,  and  a  new  trial  granted;  costs 
to  abide  the  event. 

WOODWARD  and  RICH.  JJ.,  concur. 

BURR,  J.  I  dissent.  The  complaint  in  this  action  not  (mly  fails 
to  allege  that  the  premises  upon  which  plaintiff  was  injtu^  was  a 
tenement  house,  but,  on  the  contrary,  alleges  that  it  was  a  steam-heated 
ai^rtment  or  flat  house.  Under  iht  law  in  force  at  the  time  when 
plaintiff's  cause  of  action,  if  any,  arose  (Laws  of  1901,  c.  334,  §  2), 
there  was  a  distinction  between  a  tenement  house  and  an  apartment 
house.  Grimmer  v.  Tenement  House  Department,  204  N.  Y.  370,  97 
N.  £.  884.  The  evidence  diat  was  offered  tendin^f  to  establish  that 
the  tenement  house  department  had  claimed  jurisdiction  over  the 
building  where  the  accident  happened  was  seasonably  objected  to,  and 
under  the  allegations  of  the  complaint  was  incompetent.  But,  in  addi- 
tion, it  was  insufficient  to  establish  that  the  house  was  a  tenement 
house  within  the  definition  of  the  statute.  The  most  that  can  be  said 
with  regard  to  it  is  that  the  tenement  house  department  assumed  to 
exercise  jurisdiction  over  it  to  the  extent  of  entertaining  onnplaints 
for  alleged  violations  of  the  provisions  of  the  Tenement  House  Law. 
There  is  no  evidence  that  any  action  was  tsUcen  upon  these  complaints, 
nor  any  attempt  made  to  enforce  the  penalties  provided  in  the  act. 
If  any  inference  can  be  drawn  from  the  testimony,  it  is  that  the 
tenement  house  department  concluded  that  it  had  no  jurisdiction  in 
the  matter. 

In  the  prevailing  (pinion  in  this  court  reference  is  made  to  section 
21  of  the  Tenement  House  Law.  Apparently  this  is  a  reference  to 
the  act  passed  to  take  effect  March  20,  1909.  Laws  of  1909,  c.  99. 
As  this  act  was  not  in  effect  until  more  than  a  year  after  the  accident 
happened  to  plaintiff,  a  violation  of  the  provisions  therein  contained 
could  hardly  be  said  to  be  evidence  of  defendants'  negligence.  If, 
however,  we  turn  to  the  act  which  was  then  in  force  (Laws  of  1901, 
c.  334,  §  17),  we  find  that  it  contained  similar  provisions,  as  follows: 

"Sec.  17.  Btalrways,  Contlniiea. — Eacb  flight  of  stairs  mentioned  In  the  last 
three  sections  shall  have  an  entrance  on  the  entrance  floor  from  the  street 
or  street  court,  or  from  an  Inner  oonrt  which  connects  directly  with  the 
street  All  stairs  shall  be  constructed  with  a  rise  of  not  more  than  seven  and 
oDfr-baU  IncbM  and  with  treads  not  leu  than  ten  buhw  wide  and  not  less 
than  three  feet  long  In  the  clear." 

If  the  provisions  respecting  stairs  are  limited  to  the  flight  of  stairs 
referred  to  in  the  section,  to  wit,  those  mentioned  in  the  last  three 
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sections,  the  provision  in  question  does  not  apply  to  the  house  where 
the  accident  happened,  for  the  stairs  in  question  were  not  those  ex- 
tending from  the  entrance  floor  to  the  roof,  nor  was  there  any  evi- 
dence that  this  was  a  nonfireproof  tenement  house  containing  over  80 
rooms,  or  a  fireproof  tenement  house  containing  over  1^  rooms. 
Tenement  House  Act,  supra,  §§  14,  15,  and  16. 

If,  however,  it  be  contended  that  the  reference  to  stairs  in  section 
17  is  not  limited  to  those  flights  of  stairs  mentioned  in  sections  14, 
15,  and  16,  but  to  every  stair  in  a  tenement  house,  the  defect  which  in 
the  prevailing  (q>inion  is  relied  upon  as  establishing  defendants'  Di- 
ligence, is  not  a  defect  alleged  in  the  complaint.  Such  defects  are  ex- 
pressed to  be  excessively  steep  stairs,  the  absence  of  a  handrail,  the 
placing  of  the  door  saddle  at  die  top  of  the  stairs  too  close  to  the  top 
thereof,  and  the  failure  to  light  by  artificial  means. 

The  evidence  of  the  plaintiff  as  to  the  place  where  she  fell  is  vague 
and  somewhat  contradictory.  But  it  may  be  that  as  to  this  there 
was  sufficient  to  require  die  submission  of  the  case  to  the  jury,  had 
the  other  essential  elements  necessary  to  make  out  a  cause  of  action 
been  established. 

JENKS,  P.  J.,  concurs. 


(102  App.  Dlv.  468.) 

TRUBSDBLL  t.  PISRGB  Ot  aL 
{Supreme  Court,  AnwUate  OlilslOD,  Second  Department  September  10, 1012.1 

1.  mxxs  (i  634*>— ESTAiKS  DBTI8KD — CoimnosHT  BsTAnB. 

A  te8tam»tax7  gift,  la  tnut  to  executors  to  pay  the  Interaet  to  a  son, 
and  at  Ua  death  the  eorpns  to  be  divided  equally  between  the  son's  dill- 
drai,  and.  If  he  has  none,  the  same  to  be  divided  equally  among  testa- 
tor's survlvliig  children,  passes  the  title  to  the  tmsteea,  to  hold  the  prop- 
erty until  the  death  of  the  son,  vrbm  they  must  tmnafer  It  to  the  son's 
children,  and,  In  default  of  children,  to  the  sorrlTlng  children  of  testator, 
and  the  estate  to  the  surviving  cbUdroL  of  testator  Is  oontlngait  on  the 
eon  dytog  without  children. 

[Ed.  Note.— For  other  cases,  see  Willa,  Osnt  Dig.  «  14S8-1610;  Dec: 
Dig.  i  084.*] 

2.  Wuxa  a  481*)— GoHsTBiranoN— UDinimoHS  ax  Tdo  or  Tsbutob's 

DK4TH. 

The  rule  that  a  will  presnmptlTely  relates  to  condltiona  eitatlng  at  the 
time  of  testator's  death  yields  to  the  testator's  Intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  H  100&-1007;  Dee. 

Dig.  I  481.*] 

&  WII.L8  (I  B24*)— OOMSTBUCrnoK — BUBTIVIKa  Ohzldbxit. 

Testator  gave  legacies  to  some  of  his  chlldroi,  and  gave  a  specified 
sum  to  his  executors.  In  trust  to  pay  the  income  to  a  son  for  life,  and  the 
corpus  to  be  equally  divided  between  his  children,  and.  If  he  had  none, 
aqoally  among  testatw's  surviving  children.  He  created  a  trust  for  the 
benellt  of  Us  wife,  and  at  her  death  directed  an  equal  Aflsloa  of  the 
eoipQB  t>etween  his  children.  He  gave  a  spedfled  sum  In  trust  for  a 
dauf^tor  for  life,  and  at  her  death  directed  the  equal  division  thereof 
among  his  surviving  children.  The  son  died  wlthont  issue  after  the 
death  of  all  of  testator's  children,  except  the  daugbtar,  leaving  children. 
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Held,  tbat  the  words  of  enrrfvorslilp  did  not  refer  to  tbe  time  of  tbe 
death  of  testator,  but  to  tbe  time  of  the  death  of  the  son,  and  the  daugh- 
ter took  the  corpus,  to  the  exclusion  of  grandchildren. 

[Ert.  Xote.— For  other  cases,  see  Wills,  Cent  Dig.  U  llie-1127;  Dec. 
Dig.  i  524.*] 

Hlrschberg,  J.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Ingham  K.  Truesdell  against  Fannie  L.  Pierce  and  others. 
From  an  interlocutory  judgment  overruling  the  demurrer  to  the  com- 
plaint interposed  by  defendant  named,  she  appeals.  Reversed,  and 
judgment  ordered  sustaining  the.  demurrer. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  WOODWARD,  JJ. 

Henry  J.  Rusk,  of  Cold  Springs  (George  Wood,  of  Poughkeepsie, 
on  the  brief),  for  appellant 

Joseph  A.  Greene,  of  Ossining,  for  respondent. 

THOMAS,  J.  Truesdell,  testator,  by  will  gave  a  legacy  to  each 
of  his  five  children,  so  as  to  vest  a  gift  in  each,  save  Gwrge  and  his 
daughter  Fannie,  now  Mrs.  Pierce,  for  vfhom  he  created  separate  trusts. 
This  action  concerns  the  trust  for  George,  which  is : 

"Fifth.  I  give,  devlae  and  heqneatli  In  trust  to  my  execnton  fSflOO,  Oa 
Interest  to  be  paid  or  given  annually  In  quarterly  payments  to  my  son 
(Seorge  W.  Tniesddl  and  at  bis  decease  I  direct  that  tbe  said  $5,000  be 
divided  equally  between  his  children  of  lawful  Issue,  If  he  has  any,  and  if 
he  has  none,  tbe  same  to  be  divided  eqaally  and  given  to  my  anrvivlng  cliil- 
droL"' 

At  the  time  of  George's  death  without  issue,  all  of  the  testator's 
children  save  Mrs.  Pierce,  had  died,  leaving  children.  The  question 
is:  Does  Pierce  take  all,  or  do  the  grandchildren  also  share,  upon 
the  theory  that  the  words  of  survivorship  refer  to  the  death  of  the 
testator,  at  which  time  their  ancestors  were  living? 

[1]  At  the  testator's  death  the  trustees  took  title,  and  held  it  until 
Grorge  died,  when  th»y  should  transfer  it  to  those  entitled,  to  George's 
children,  or,  in  default  thereof,  to  the  surviving  children  of  the  tes- 
tator. The  surviving  children  were  entitled  to  an  estate  in  case 
George  died  without  issue,  and  so  their  estate  was  contingent.  Hen- 
nessy  v.  Patterson,  85  N.  Y.  91.  Did  the  testator  in  effect  say  to 
his  trustees: 

"At  the  time  of  G.'s  death  yon  will  deliver  to  his  Issue,  or  if  there  be 
none  to  uiy  children  living  at  my  death,  or.  If  any  one  of  them  has  died, 
then  to  those  entitled  through  him?" 

[2]  The  will  is  ordinarily  presumed  to  have  relation  to  conditions 
existing  at  the  time  of  the  testator's  death;  but  this  well-recoenized 
rule  yields  to  the  testator's  intention. 

[8]  In  view  of  the  whole  will,  I  consider  that  the  testator  was 

thintnn^  of  perscms  livinjg  at  G.'s  death.   In  the  third  clause  be  left 

$5,000  in  trust  for  Fannie  for  life,  and  said : 

"At  her  death  I  direct  that  the  said  $9,000  be  dlTided  equally  betweeo 
my  flOTTiTlng  children." 
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If  the  survivorship  in  this  provision,  as  well  as  in  that  made  for 
George,  refers  to  the  testator's  death,  in  each  case  the  life  tenant  would 
take  by  remainder  as  well  as  for  life.  I  consider  that  he  was  looking 
forward  to  a  time,  remote  from  his  death,  when  his  son  George 
should  have  died,  when  the  trustees  should  deliver  the  fund  to  per- 
sons  answering  the  description  of  G.'s  children,  or  his  own  children. 
The  condition  then  interested  him,  and  he  thought  that  George's 
children  would  come  into  possession,  if  he  had  any ;  if  not,  his  sur- 
viving children  would  receive.  The  gift  is  in  trust  for  George  for 
life,  to  his  issue  in  remainder,  and,  in  default  thereof,  to  testator's 
"surviving  children/'  Assume  that  George  had  a  child  at  the  tes- 
tator's death,  or  at  any  time  before  George's  death;  it  would  have 
taken  a  vested  remainder,  subject  to  the  right  of  children  later  born 
to  share.  Therefore  testator's  children  living  at  his  death  could  not 
also  have  a  vested  remainder,  inasmuch  as  uteir  interest  would  ot^y 
arise  in  case  George  had  no  issue. 

There  is  another  aid  to  this  interpretati(Hi.  Hiere  was  a  trust  for 
the  benefit  of  the  testator's  wife,  and  at  her  death  a  direction,  as  to 
the  subject  of  it,  "to  divide  equally  between  my  children."  Then 
followed  specific  gifts,  two  in  trust,  with  a  remamder  as  stated,  and 
th&i  a  residuary  gift  of  the  estate  to  "my  children."  If  children  and 
surviving  children  both  refer  to  all  his  children  living  at  his  death, 
he  differentiated  in  his  language  to  convey  the  same  thought.  In  my 
judgment,  Mrs.  Pierce  takes  Sie  remainder,  albeit  in  exception  to  a 
well-settled  and  more  commcmly  observed  rule.  In  consideration  of 
the  present  question,  the  court  at  times  has  been  influenced  to  adopt 
the  construction,  whenever  possible,  which  will  avoid  intestacy,  cause 
the  vesting  of  the  estate,  and  avoid  the  disinheritance  of  remaindermen 
dying  before  the  termination  of  the  life  estate. 

Such  considerations  have  here  little  weight.  The  testator  left  a 
widow  and  children,  Darius,  Sylvester,  Titus,  George,  and  Fannie 
(now  Mrs.  Pierce).  The  testator  gave  certain  property  in  trust,  with 
the  qualified  power  of  sale  of  the  homestead  to  his  executors,  and 
at  his  wife's  death  directed  his  executors  to  divide  the  same  equally 
between  his  children,  share  and  share  alike.  He  then  gave  to  tus  son 
Darius,  by  way  of  canceling  indebtedness,  the  sum  of  about  $5,500; 
to  his  son  Sylvester,  his  marfcet  property  and  $3,000;  to  his  son  Titus, 
$6,000;  while  for  his  son  George  and  his  daughter  Fannie  he  gave 
$5,000  in  trust.  In  the  case  of  Fannie,  he  directed  that  at  her  death 
the  money  should  be  divided  equally  between  "my  surviving  children" ; 
while,  in  the  case  of  George,  the  will  is  that  "at  his  decease  I  direct 
that  tiie  said  $5,000  be  divided  equally  between  his  children  of  lawful 
issue,  if  he  has  any,  and  if  he  has  none,  the  same  to  be  divided 
equally  and  given  to  my  surviving  children" ;  and  the  final  gift  is  of 
the  residuary,  which  he  gives  "to  my  children  to  be  divided  equally 
among  them  share  and  share  alike." 

It  is  evident  in  this  will  that  full  and  absolute  provision  w»s  made 
for  every  child,  except  George  and  Fannie,  and  that  the  others  re- 
ceived more  largely  than  they  did,  and  that  the  interests  given  to  them 
vested  at  the  death  of  the  testator,  so  that  there  is  no  question  of  dis- 
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inheritance,  as  each  of  the  other  children  had  his  share,  or  more,  and 
there  is  no  special  equity  in  construing  gifts  to  Fannie  and  George  so 
as  to  invest  remainders  in  the  other  children,  or  their  children. 

According  to  the  construction  ui^^  by  the  plaintiff,  although  Fannie 
or  George  were  each  made  beneficiary  for  life,  yet  each  was  also 
made  a  remainderman  in  the  very  fund  out  of  which  the  life  estate 
was  created.  According  to  such  construction,  if  George  died  without 
issue,  his  share  would  go  back  to  Darius,  Fannie,  Sylvester,  George, 
and  Titus;  and,  if  Fannie  thereafter  died,  her  share  would  go  back 
to  Darius,  Fannie,  Sylvester,  George,  and  Titus ;  so  that  Fannie  and 
George  each  being  dead  would  take  as  if  he  or  she  were  living.  This 
is  a  case  where  tiie  only  gift  is  found  in  a  direction  to  provide  at  a 
future  time  by  the  way  of  a  contingent  remainder,  and  the  time  of 
survivorship  relates  to  the  death  of  the  beneficiary  for  life.  Matter 
of  Crane,  164  N.  Y.  71,  58  N.  E.  47;  Matter  of  Baer,  147  N.  Y,  348, 
41  N.  E.  702.  Such  a  case  is  distinguished  from  that  of  Moore  v. 
Lyons,  25  Wend.  119,  and  similar  cases. 

It  is  not  conceivable  that  the  testator,  when  he  was  lookit^  for- 
ward to  the  period  when  George  should  die  without  issue,  was  think- 
ing that  the  trustee  should  go  back  to  the  time  of  the  testator's  death, 
ascertain  who  his  diildren  were,  and  who  their  children  were,  and 
thus  find  the  class  or  classes  to  whom  distribution  should  be  made.  He 
was  thinking  of  a  far-away  period  when  an  event  should  happen, 
whereupon  tfie  trustees  would  perform  the  simple  act  of  dividing  the 
property  among  his  own  children,  who  should  survive  to  that  time. 
To  him  it  would  have  appeared  an  absurdity  that  Geoi^  should, 
although  dead,  take  as  if  living  upon  the  event  of  his  dying. 

The  trustees  invested  the  fund  in  bond  and  mortgage,  and  upon 
foreclosure  took  title  to  the  land.  Later  one  trustee  died  and  one 
was  removed,  and  the  question  has  arisen:  What  shall  the  substi- 
tuted trustee  do  with  the  land?  The  appellant  is  contented  to  take 
title  from  him.  As  to  that,  the  court  in  this  action  for  partiticm  will 
not  advise.  The  present  decision  is  that  the  action  of  partition  cannot 
be  maintained. 

The  judgment  should  be  reversed,  and  judgment  ordered  sustaining 
the  demurrer,  with  costs.  AU  concur  except  HIRSCHBERG,  J.,  who 
dissents. 


<152  App.  DIv.  419.) 

SCHni/riS  T.  WATHRBURt  OO. 
(Suprrane  Court,  Appellate  Division,  Second  Department  September  10, 1912.) 

1.  Master  and  Sebtant  (|  2S2*>— Ihjdbibs  to  SEBVAirt— Actions— -BimoT- 
bb'b  liLABiLm  Act — Waive*  or  Notick  Requdied. 

The  payment  of  a  sum  equal  to  a  servant's  wages  daring  the  time  he 
was  Incapacitated  for  work  by  reason  of  an  injury  In  the  master's  fac- 
tory was  not  sucb  an  nneqiilTocal  act  as  will  cbarge  tlie  employer  wltb 
recognition  of  liability  and  amount  to  a  waiver  of  SOTtee  of  tbe  notice 
required  as  a  condition  to  an  action  mider  tlie  lbnployei*B  liabiUt;  Act 
(Ia^  1909,  c.  36  [ConsoL  Lews  IIMW,  a  81]  SS  20(>^04)»  witbln  the  time 
specified  by  section  201. 

[Ed.  Note.~For  otlier  easss,  see  Master  and  Servant^  Cant  Dig.  |  806 ; 
Dec.  Dig,  i  2B2.«1  
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2.  AFPEAI.  AlfD  EBBOR  (I  1060*)— UABlfUESa  BBBOB— iNSTRUCnoiTS. 

Bnt  as  BQch  notice  Ls  only  required  In  an  action  under  the  Employer's 
UablUty  Act  (Laws  1009,  c.  86  LConsol.  Laws  1908.  c.  31]  H  200-2M), 
^ere  tbe  actton  waa  for  an  omlaalon  of  tbe  maatn  to  vroperly  guaM 
coewbeda,  a  cause  of  action  both  at  common  law  and  under  tbe  act  an 
set  forth,  and  tbe  court's  ruling  that  the  payment  of  the  sum  In  question 
coDBtltuted  a  waiver  was  harmless  Mror. 

[Ed.  Note.— For  other  caaea,  see  Ai^nal  and  Error,  dent  Dig.  t  4220; 
Dec.  Dig.  I  loee.*] 

8.  BfAOTU  AHD  SKBTAHT  (|  285*) — IKJUBIES  tO  SBSVAIfT— UltGITABDBD  OOOB 
— BUBDBH  OF  PBOOF. 

Where,  In  an  action  for  Injuries  to  an  employe  from  unprotected  coge, 
snob  cogs  were  shown  to  have  been  unguarded  on  the  date  of  the  acci- 
dent, the  burden  was  on  the  defendant  to  show  that  It  waa  impracticable 
to  guard  them,  or  that  there  was  no  reasonable  ground  to  apprehend  re- 
sulting danger. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S|  877- 
908;  Dec.  Dig.  |  266.*] 

4.  Mabteb  awd  Sbbtant  (8  278*) — ^Injubies  to  Sebtakt — EvinEiTCi. 

In  an  action  for  Injuries  to  an  employe  caused  by  unguarded  cogs,  evi- 
dence held  to  show  that  guards  were  necessary  for  the  protection  of  the 
employ^,  and  that  their  attachment  was  not  Impracticable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  H 
904-972,  977;  Dec  Dig.  |  27».*] 

B.  Mastcb  ahd  SxBVAnr  (f  288*) — Ikjtjbixs  to  Sebvaht— asbumd  Risk — 

CONTBIBUTORY  NZGLIGENCE — EVIDENCE. 

In  an  action  for  injuries  to  an  employe  caused  by  unguarded  Qog»  in 
•  his  employer's  factory,  whether  the  plaintiff  assomed  the  risk  of  Injury 
held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Mastw  and  S«Tant»  Cmt  Dig.  || 
106&-1088;  Dec.  Dig.  8  288.*] 

&  Mastbb  akd  Sbbtakt  (I  217*) — iNJUXm  io  snvAira^AssuiiFTioii  or 

Bisk. 

An  employe  will  not  assume  the  risk  of  injury  from  defective  appli- 
ances, unless  he  knows,  or  by  the  exerdse  of  reasonable  care  might  have 
ascertained  the  existence,  of  defects  out  of  whldb  danger  arises. 

[Bd.  Note.— For  other  cases,  see  Master  and  Sorrant,  Cent  Dig.  I8  674- 
eoo;  De&plg.  im.*] 

T.  HASTIS  Airn  SEBVAHT  (|  289*) — INJUBIBB  to  SEBTAITT— OOllTBIBnTOBT  NlO- 

uoENCB — Evidence. 

In  an  action  for  Injuries  from  unguarded  cogs,  evidence  held  to  show 
that  the  plaintiff  exercised  reasonable  care  for  his  own  safety. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  CmU  Dig.  H 
1069-1122;  Dec.  Dig.  |  289.*] 

8.  Mabteb  aiid  Sbbtart  (i  230*) — Injubies  to  UEBVAifT— Ooittbibutobt  Neg- 

IIGEITOB. 

A  servant  Is  not  bound  at  all  times  and  under  all  circumstances  to 
remember  dangers  which  surround  him  while  engaged  in  the  perform- 
ance of  bis  duty,  even  though  he  may  be  well  aware  of  their  existence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  681, 
683,  723-742;  Dec.  Dig.  {  236.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  A.  Schultis  against  the  Waterbury  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 
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Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City  (Charles  Capron  Marsh 
and  Edward  J.  Redington,  both  of  New  York  City,  on  the  brief), 
for  appellant. 

John  F.  Carew,  of  Brooklyn,  for  respondent. 

BURR,  J.  Haintiff  was  injured  on  April  6,  1909,  while  in  defend- 
ant's service.  His  complaint  sets  forth  a  cause  of  action  for  neg- 
ligence, both  under  the  Employer's  Liability  Act  and  at  common 
law.  As  failure  of  duty  upon  the  master's  part,  neglect  to  provide 
a  safe  place  to  work  is  relied  upon.  The  specification  is  omission 
to  properly  guard  cogwheels  as  required  by  the  Labor  Law.  Laws 
1909,  c.  36  (Consol.  Laws  1909,  c.  31)  §  81.  Such  failure  is  evidence 
of  neglect  to  discharge  this  common-law  obhgation. 

[1]  The  notice  required  by  the  act  relating  to  employer's  liabil- 
ity which  was  then  in  force  (Laws  of  1909,  c.  36)  was  not  served 
within  the  time  specified  therein  (Id.  §  201).  The  complaint  al- 
leged that  defendant  induced  plaintiff  not  to  serve  such  notice,  or 
begin  any  action  to  recover  for  the  injuries  sustained,  within  120 
days  after  the  accident  from  which  these  resulted.  The  answer  de- 
nied this.  The  evidence  upon  this  point  was  conflicting.  The  only 
fact  that  was  undisputed  was  that  for  some  time  subsequent  to  the 
accident  defendant  paid  plaintiff  a  sum  equal  to  the  wages  which 
he  had  been  receiving  prior  thereto.  From  that  fact  alone  it  could 
not  be  said  as  .matter  of  law  that  service  of  notice  within  the  pre- 
scribed period  had  been  waived.  If  defendant  by  words  or  acts  un- 
equivocal in  character  had  recognized  an  obligation  to  compensate 
plaintiff  for  injuries  to  the  fullest  extent,  a  jury  might  have  prop- 
erly found  that  he  was  thereby  induced  to  forego  taking  the  steps 
necessary  to  maintain  his  claim  and  defendant's  legal  obligation 
through  an  action  at  law.  Possibly,  in  the  absence  of  conflicting 
evidence,  this  might  be  so  determined  as  a  question,  of  law.  But 
mere  payment  of  wages,  or  a  sum  equal  thereto,  is  not  of  itself 
sufficient.  The  character  of  the  act  is  not  unequivocal.  The  mo- 
tive may  have  been  sympathy,  and  not  a  sense  of  legal  obligation. 
Full  measure  of  compensation  includes,  not  only  the  loss  of  wages, 
but  recompense  for  pain,  suffering,  and  impaired  activity.  Yet  the 
learned  trial  court  withdrew  the  question  of  waiver  from  the  con- 
sideration of  the  jury,  and  instructed  them  that  the  service  of  the 
statutory  notice  had  been  waived.   This  we  deem  to  be  error. 

[2]  But  is  it  fatal  to  plaintiff's  recovery?  If  plaintiff's  cause  of 
action  was  one  arising  solely  out  of  the  provisions  of  the  Employ- 
er's Liability  Act,  we  could  see  no  escape  from  it ;  for  in  such  case 
the  jury  had  not  determined  as  to  a  common-law  liability.  But 
if  the  cause  of  action  existed  both  at  common  law  and  under  the 
statute,  if  the  only  possible  bearing  of  the  latter  was  ^o  make  the 
questions  of  assumption  of  risk  and  contributory  negligence  ques- 
tions of  fact,  and  not  of  law,  if  the  evidence  in  this  case  would  have 
required  these  questions  to  be  submitted  to  the  jury  in  a  common- 
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law  action,  if  they  were  so  submitted  in  a  fair  charge,  to  which  no 
exception  was  taken,  we  fail  to  see  how  the  erroneous  nifing  of  the 
court  above  referred  to  could  be  prejudicial.  II  the  court  had 
charged  the  jury  that  service  of  the  statutory  notice  had  not  been 
waived,  precisely  the  same  questions  as  to  defendant's  negligence, 
plaintiff's  freedom  from  contributory  negligence,  and  his  assump- 
tion of  risk,  must  needs  have  been  submitted  to  them,  and  their 
verdict  must  have  been  the  same.  We  proceed,  therefore,  to  con- 
sider whether  by  a  fair  preponderance  of  evidence  the  three  essen- 
tials to  plaintiff's  recovery  at  common  law  were  established. 

[3,4]  As  to  defendant's  negligence:  Plaintiff  was  injured  upon 
a  machine  designed  to  spin  wire  cables.  Near  the  base  of  the  ma- 
chine were  two  intermeshing  cogwheels,  one  about  24  inches  in 
diameter,  and  the  other  about  10  inches.  On  the  day  of  the  accident 
these  were  unguarded.  The  burden  of  proof  rested  on  defendant 
to  show,  either  that  it  was  impracticable  to  guard  them,  or  that 
there  was  no  reasonable  ground  to  apprehend  resulting  danger  if 
they  were  left  unguarded.  Scott  t.  International  Paper  Co.,  204  N. 
Y.  49,  97  N.'E.  413.  The  evidence  is  to  the  contrary.  The  ma- 
chine was  a  new  one.  A  short  time  before  the  accident,  about  10 
or  15  minutes,  and  before  actual  operation  upon  the  machine  had 
been  commenced,  plaintiff  called  the  attention  of  his  superiors,  the 
superintendent  and  business  manager  of  the  cable  department,  who 
were  then  standing  by  the  machine,  to  the  absence  of  guards  and 
the  dangerous  condition  of  the  machine  by  reason  thereof,  and  ob- 
jected to  starting  the  machine  until  these  were  supplied.  He  was 
told  that  covers  for  the  gear  wheels  were  being  made,  that  they 
would  be  on  by  the  time  that  the  machine  was  ready  to  start,  and 
he  was  instructed  to  examine  the  machine  and  to  ascertain  whether 
it  had  been  properly  "loaded" ;  that  is,  whether  the  bobbins  contain- 
ing the  copper  wire  which  was  to  be  spun  to  form  the  cable  had 
been  properly  placed  in  the  two  heads  of  the  machine,  whether 
that  wire  had  been  strung  through  the  heads  and  dies  of  the  ma- 
chine, and  whether  the  "lead  line,"  so  called,  had  been  properly 
adjusted  and  attached  to  the  copper  wires  to  carry  them  to  the 
"capstan  or  take-off."  The  evidence  justifies  the  conclusion  that, 
if  there  had  been  a  few  moments*  delay  in  the  starting  of  the  ma- 
chine, the  guards  would  have  been  ready  and  could  have  been  placed 
in  position.  The  jury  were  justified,  therefore,  in  concluding  that 
defendant  had  failed  to  exercise  reasonable  care  to  furnish  plaintiff 
with  a  safe  machine  upon  which,  and  a  safe  place  at  which,  to  do 
his  work. 

[6]  The  questions  of  plaintiff's  assumption  of  risk  and  freedom 
from  contributory  negligence  are  so  interwoven  that  we  may  con- 
sider them  together,  since  the  same  evidence  relates  to  both.  After 
the  conversation  above  detailed,  respecting  the  absence  of  guards, 
according  to  plaintiff's  evidence,  which  the  jury  have  accepted,  he 
went  to  the  rear  part  of  the  machine,  about  15  or  20  feet  away  from 
tiie  gears.  While  he  was  there,  by  the  direction  of  either  Mr. 
Adams,  the  business  manager,  or  Mr.  Hefferman,  the  superintend- 
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ent,  the  machine  was  started  up.  The  copper  wire  from  the  bob- 
bins is  fastened  to  a  steel  wire  called  a  "lead  line."  It  is  "put  through 
and  bent  over,  and  then  tied.  That  formed  a  big  lump  *  •  * 
about  3  inches  in  diameter,"  This  line  passes  over  a  swmging  pul- 
ley, which  was  some  distance  above  the  floor.  The  dangerous  wheels 
were  near  the  base  of  the  machine.  As  plaintiff  came  from  behind 
the  machine,  his  eyes  were  fixed  upon  the  moving  wires.  He  saw 
that  the  "lump"  formed  by  the  union  of  the  "lead  line"  with  the 
copper  wire  was  approaching  this  swinging  pulley.  In  the  words 
of  plaintiff : 

"There  was  danger,  If  It  went  over  tbe  top.  If  It  was  not  guided  OTer 
there,  tbe  chances  were  that  It  would  fall  In  tiie  gears  ou  tbe  other  side  and 
be  ground  all  to  pieces,  or  else  It  would  have  backed  up  and  twisted  off  In 
the  macblae." 

It  is  not  entirely  clear  whether,  after  this  "I^d  line"  had  once 
safely  passed  over  the  swinging  pulley  and  through  the  die,  there 
was  any  further  danger  to  be  apprehended  therefrom,  whether  it 
would  not  then  have  served  its  purpose,  and  thereafter  only  the 
copper  wires  from  the  bobbins,  which  were  to  be  spun  or  twisted 
to  form  the  cable,  would  pass  over  the  pulley.  But  on  this  occa- 
sion it  must  needs  be  guided  over  by  some  one  or  an  accident 
might  happen,  anfi  plaintiff  stepped  upon  the  bed  plate  of  the  ma- 
chine in  order  to  reach  it.   He  says : 

"I  was  to  guide  that  over.  *  *  *  I  stuped  over  to  gaide  It,  and  wboi 
I  stuped  OD  the  gears  my  pants  got  caught  In  thera" 

His  leg  was  drawn  between  the  intermeshing  cogs,  and  he  was 
seriously  injured. 

[8]  Respondent  contends  that,  in  view  of  the  statement  made  to 
plaintiff  by  his  superiors  that  the  covers  would  be  on  by  the  time 
the  machine  was  ready  to  start,  whatever  risk  there  might  be  aris- 
ing from  the  use  of  the  machine  in  its  defective  condition  belonged 
to  the  master,  and  not  to  the  servant,  at  least  until  a  reasonable 
time  had  elapsed  within  which  the  promise  to  remedy  the  defect  had 
expired;  citing  Rice  v.  Eureka  Paper  Co.,  174  N.  Y.  387,  66  N.  E. 
979,  62  L.  R.  A.  611,  95  Am.  St.  Rep.  585.  Some  time  ago  this 
court  divided  upon  the  question  as  to  the  effect  of  a  similar  promise. 
Citrone  v.  O'Rourke  Efngineering  Const.  Co.,  113  App.  Div.  518, 
99  N.  Y.  Supp.  241,  reversed  upon  another  point  188  N.  Y.  339,  80 
N.  E.  1092,  19  L.  R.  A.  (N.  S.)  340.  It  is  not  necessary  for  us  now 
to  reconsider  the  same.  Risk  is  not  assumed  by  the  servant,  unless 
he  knows,  or  by  the  exercise  of  reasonable  care  might  have  ascer- 
tained the  existence,  of  defects  out  of  which  danger  arises. 

[7]  It  was  in  this  case  a  question  for  the  jury  to  answer  whether, 
under  the  circtmistances  here  disclosed,  plamtiff  was  bound  to  as- 
sume that  the  dangerous  condition  still  existed,  or  to  examine  and 
see  whether  such  was  the  case  before  stepping  upon  the  bed  plate 
of  the  machine.  Some  10  or  15  minutes  had  elapsed  since  he  had 
been  told  that  the  cogs  would  be  covered  before  the  machine  started. 
In  the  interval,  in  the  performance  of  his  duty,  he  had  gone  to  the 
rear  of  the  machine,  from  which  point,  apparently,  he  could  not 
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see  the  cogs,  or  see  whether  they  had  been  covered  or  not.  While 
in  that  position  the  machine  does  start.  Emerging  from  the  rear 
of  the  machine,  and  with  his  eyes  fixed  upon  the  moving  wire  and 
absorbed  thereby,  he  saw  a  situation  of  pcriT  impending.  He  hur- 
ries forward  and  steps  upon  the  machine  to  avert  it.  If  the  cogs 
had  been  covered  in  the  meantime,  it  does  not  appear  that  this  would 
have  been  attended  with  any  danger.  Doubtless,  if  he  had  stopped 
to  look,  he  might  have  seen  that  the  cogs  were  still  exposed.  After 
the  assurance  which  had  been  given  him,  and  in  face  of  the  emer- 
gency presenting  itself,  must  it  be  said  as  matter  of  law  that  he 
failed  to  exercise  reasonable  care  to  ascertain  existing  defects,  be- 
cause he  went  ahead  in  the  performance  of  his  duty  unsuspicious  of 
danger?  We  think  not.  We  think  that  the  jury  were  justified  in 
finding,  as  tibey  did  find,  that  under  the  circumstances  here  dis- 
closed bis  conduct  on  this  occasion  was  that  of  the  *' ordinarily  prudent 
man  exercising  reasonable  care." 

[8]  The  same  argument  applies  to  the  question  of  plaintiff's  free- 
dom from  contributory  negligence.  A  servant  is  not  bound  at  all 
times  and  under  all  circumstances  to  be  mindful  of  dangers  which 
surround  him  while  engaged  in  the  performance  of  his  duty,  even 
though  he  may  well  be  aware  of  their  existence.  Young  v.  Syracuse, 
B.  &  N.  Y.  R.  R.  Co.,  45  App.  Div.  296,  301,  61  N.  Y.  Supp.  202. 
No  inflexible  rule  can  be  stated  applicable  to  every  case.  In  this 
case  the  prudence  of  his  conduct  was  properly  submitted  to  the 
jury,  and  its  finding  in  regard  to  the  same  was  justified. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur. 


(162  App.  IMr.  S&9.) 


(Supreme  Court,  Appellate  Dlrlslon*  Third  D^rtmoit  September  11, 1912.)  - 

Mabteb  ahd  Servant  (|  286*) — Injubieb  to  Sbbtant— NBQLioincB — Ques- 
tion rOH  JUBT, 

In  an  action  tor  Injorles  to  a  minor  aerraot  by  bis  bands  becoming 
cangbt  In  tbe  felt  of  a  paper-making  machine  wbUe  assisting  anotber 
servant  to  stralgbten  tbe  felt  after  it  had  been  washed,  defendant's  neg- 
ligence In  falling  to  furnish  plaintiff  a  safe  place  to  work,  and  In  falling 
to  instruct  bim  as  to  tbe  proper  manner  of  doing  the  work,  heli  for  the 
Jury. 

fEd.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
1001,  1006,  lOlfr-1060 ;  Dec.  Dig.  |  286.*1 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Leroy  Tellock,  an  infant,  by  Susan  Tellock,  his  guardian 
ad  litem,  against  the  International  Paper  Company.  FrcMn  a  judgment 
of  nonsuit,  plaintiff  appeals.  Reversed. 


Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 
John  Scanlon,  of  Cohoes,  for  appellant 


Rockwood  &  McKelvey,  of  Saratc^a  Springs,  for  respondent. 

^or  othw  eow  M  Mm*  topio  *  I  KOmm  lo  Dm.  a  Am.  Di(«.  1907  to  d«t^  A  Eep'r  lodviw 
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LYON,  J.  This  action  was  brought,  under  the  provisions  of  the 
Labor  Law  relating  to  the  liability  of  employers,  to  recover  damages 
on  account  of  personal  injuries  sustained  by  the  plaintiff  while  in  the 
employ  of  the  defendailt  in  its  paper  mill  at  Palmers  Falls,  N.  Y.,  in 
April,  1911.  At  the  time  of  the  trial  in  October,  1911,  the  plaintiff 
was  20  years  of  age.  He  had  been  in  the  emplw  of  the  defendant 
at  different  tunes  since  1905  or  1906,  and  had  on  ilie  last  occasion  re- 
entered defendant's  employ  in  June,  1910,  as  an  oiler  of  machinery, 
working  about  the  machine  upon  which  he  was  injured  imtil  about 
10  days  before  the  accident,  when  he  was  put  at  work  on  this  ma- 
chine as  fourth  hand.  In  the  latter  employment  it  became  his  duly 
to  pull  shavings,  shift  reels,  tear  the  ends  of  paper,  and  perform  such 
other  services  about  the  machine  as  might  be  necessary. 

On  the  fonaoon  of  the  day  when  he  was  injured  he  was  directed 
by  Butler,  who  was  the  foreman  and  in  charge  of  this  and  other  ma- 
chines, to  go  upon  this  machine  and  rope  up  the  felt.  This  consisted 
of  pushing  the  sides  of  the  endless  sheet  of  felt,  which  ran  length- 
wise through  the  machine,  towards  the  center  of  the  machine,  until 
it  had  been  reduced  from  the  width  of  about  12  feet  to  that  of  3 
or  4  feet,  when  it  was  washed  by  throwing  streams  of  water  against 
it  After  being  washed,  most  of  the  water  was  pressed  out  of  it  as 
it  passed  between  the  rollers,  leaving  it  a  wet,  somewhat  tight,  wadded 
mass  of  felting  along  the  center  of  the  machine.  In  order  to  render 
the  felt  sheet  again  available  as  a  carrier  of  paper,  it  was  necessary 
that  it  be  straightened  out  to  its  full  width,  which  was  done  by  drawing 
the  edges  of  the  felt  sheet  to  the  sides  of  the  machine.  To  do  this 
two  men,  lying  face  downward  upon  a  board  which  extended  across 
the  machine,  each  with  his  head  towards  the  other,  pulled  upon  the 
felt  with  his  hands,  thus  smoothing  out  the  folds  and  wrinkles  in 
the  felt  sheet,  which  during  the  operation  ran  about  12  or  14  inches 
underneath  them  at  a  speed  of  about  485  feet  per  minute.  This  board, 
which  was  about  14  feet  long,  14  inches  wide,  and  2  inches  thick,  was 
used  by  the  employes  about  the  machine  as  a  fofitboard,  or  bridge, 
over  which  to  pass  from  one  side  of  the  machine  to  the  other,  thus 
saving  the  men  the  necessity  of  passing  around  the  ends  of  the  ma- 
chine, which  was  of  considerable  length.  The  ends  of.  the  footboard 
rested  upon  the  sides  of  the  machine,  and  it  was  not  bolted  or  other- 
wise fastened  to  the  machine;  but  in  each  end  of  the  board  were 
grooves,  or  sockets,  up  into  which  fitted  two  iron  projections  of  the 
sides  of  the  machine,  about  one  inch  square,  which  held  the  board 
from  moving  endwise,  but  did  not  prevent  it  being  lifted  from  the 
machine,  which  was  at  times  necessary  in  operating  the  machine. 

After  the  plaintiff  had  finished  the  work  of  assisting  in  roping  up 
the  felt,  and  the  sheet  had  been  washed,  Foreman  Butler  directed 
tihe  plaintiff  to  go  upon  the  machine  and  assist  in  smoothing  out  the 
felt.  This  the  plaintiff  had  never  before  done,  but  had  seen  men  doing 
it  that  way.  Foreman  Butler  gave  him  no  instructions  as  to  how 
to  do  the  work,  and  did  not  inform  him  of  the  tendency  of  the 
folds  to  tighten  as  the  felt  sheet  was  straightened  out,  nor  caution 
him  as  to  the  danger  of  getting  his  hand  caught  in  the  folds.  The 
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plaintiff  testifies  that,  while  he  knew  the  work  was  attended  with 
danger  and  that  his  hand  might  get  caught,  he  did  not  know  that, 
if  his  hands  got  caught,  he  might  be  pulled  into  the  machine,  and 
that,  if  he  had  been  told  so,  he  would  probably  have  been  a  great  deal 
more  careful;  that  he  was  as  careful  as  he  knew  how  to  be,  from 
what  he  knew  about  it ;  that  he  had  never  been  on  this  footboard  but 
cmce  before,  and  then  to  keep  the  pulp  from  coming  off,  and  did  not 
Imow  whether  the  board  was  fastened  down.  Pursuant  to  the  in- 
structions of  Foreman  Butler,  the  plaintiff  went  upon  the  machine 
with  one  Hawkins,  and  each,  lying  face  downward  upon  the  board, 
with  his  head  towards  the  center  of  the  machine,  proceeded  to  smooth 
out  the  folds  of  the  felt  sheet  by  pulling  the  sheet  towards  the  sides 
of  the  machine  with  his  hands — the  plaintiff  using  both  hands,  crossed 
underneath  the  board.  While  so  engaged,  the  plaintiff's  left  hand  was 
suddenly  caught  in  a  fold  of  the  felt,  whereupon,  to  save  himself  from 
being  drawn  into  the  machine,  the  plaintiff  clasped  the  board  with  the 
elbow  of  his  right  arm;  but,  tiie  board  tipping  on  edge,  the  plaintiff 
fell  upon  the  felt  sheet,  and  was  carried  through  a  portion  of  the 
machine,  and  precipitated  into  the  pit  beneath  the  machine,  resulting 
in  his  right  arm  being  broken  below  the  elbow,  necessitating  ampu- 
tation, and  in  other  very  serious  injuries. 

One  witness  testified  that  he  had  worked  on  this  machine  for 
about  10  years  and  had  never  known  of  such  an  accident  happen- 
ing. Another  witness  testified  that  he  had  been  engaged  in  work 
in  about  a  dozen  different  paper  mills  in  various  parts  of  the  coun- 
try during  the  preceding  12  or  13  years,  and  that  in  two  of  them 
the  footboard  was  bolted  to  the  frame  so  it  could  not  tip,  and  in  a 
third  the  board  was  fastened  to  a  framework,  and  could  not  tip 
without  the  framework  tipping  also,  and  that  in  the  other  mills 
the  footboards  were  not  bolted  down. 

In  May,  1911,  the  plaintiff  caused  to  be  served  upon  the  defend-- 
ant  the  notice  required  by  statute,  and  later  this  action  was  brought. 
Upon  the  trial,  the  plaintiff  was  nonsuited,  and  has  brought  this 
appeal  from  the  judgment  entered  thereon. 

In  view  of  these  facts,  we  think  it  was  for  the  determination  of 
the  jury  whether  the  defendant  was  not  negligent  in  failing  to  furnish 
the  plaintiff  a  safe  place  to  work,  and  in  not  instructing  him  as  to 
the  proper  manner  of  doing  the  work,  and  warning  him  as  to  the 
danger  of  getting  his  hand  caught  in  the  folds  of  the  felt.  Upon 
the  motion  for  the  nonsuit  a  question  of  law  only  was  involved,  and 
that  was  whether,  admitting  all  the  facts  presented,  and  giving  to 
the  plaintiff  the  advantage  of  every  infer»ice  that  could  properly 
be  drawn  therefrom,  an  issue  of  fact  was  presented  for  ibe  deter- 
mination of  the  jury.  Kraus  v.  Birnbaum,  200  N.  Y.  130,  93  N.  E. 
474. 

It  can  hardly  be  said  as  matter  of  law  that  injury  might  not  rea- 
sonably have  been  anticipated  'to  an  inexperienced  boy,  uninstructed 
as  to  the  manner  of  doing  his  work,  and  unwarned  of  the  danger 
of  getting  his  hand  caught  in  the  folds  of  the  felt,  which  increased 
as  the  felt  became  straightened,  in  requiring  him  to  work  lying  face 
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downward  on  an  unfastened  board,  liable  to  be  tipped  by  the  hand 
of  the  plaintiff,  or  his  fellow  workman  being  caught  in  a  fold  of  the 
felt,  with  no  opportunity  to  the  plaintiff  to  save  himself  from  be- 
ing thrown  upon  the  swiftly  moving  sheet  of  felt,  and  carried  be- 
tween the  unguarded  rollers  of  a  dangerous  machine. 

The  judgment  appealed  from  must  be  reversed,  with  costs  to  the 
appellant  to  abide  the  event.  All  concur:  HOUGHTON,  J.,  in 
result  only,  on  the  ground  the  failure  to  fasten  the  board  was  the 
only  question  of  negligence  involved. 


(1S2  Aitp.  Div.  506.) 

In  re  WHITTEN. 
WHTTTBN  T.  OAYXOR.  Uayor,  et  al.  (two  cases). 
(Supreme  Court,  Aj^ellate  Dlvlalon,  Second  D^rtment  September  10, 1912.) 

1.  LICKNBES  (I  .30*) — OPBBATtOn  OV  MOVXIIG  PICTUU  SHOWS  WiTBOVt  Ll- 

<XNSE. 

Where  a  Uceuse  to  operate  a  moving  picture  sbow  Is  unnecessary,  one 
may  conduct  bis  business  wltbout  a  license,  and  maintain  actions  for 
trespass,  or  perhaps  In  equity,  against  those  Interfering  therewith. 

[Ed.  Xote^ — For  other  cases,  see  Ucaues,  Oeat.  Dig.  H  79-78;  Dec 
Dig.  I  38.*] 

2.  CnnoBABi  Q  24*)— BuunGs  oet  afpuoaxion  fob  LicairaB  to  Cokduot 

BnsiHESs. 

Certiorari  does  not  He  to  review  the  action  of  city  officials  In  granting 
or  withholding  a  license  to  conduct  a  particular  business,  since  their  ac^ 
Is  not  a  Judicial  one. 

[Ed.  Note.— For  other  cases,  see  Certiorari,  Cent  Dig.  {  87;  Dec. 
Dig.  I  24.*] 

8.  MAHDAUUB    (I  181*) — ^FEBHIPIOBT  WBIT — AHSWBBINQ    AmOAVITS — &.D- 
MISSIOHS. 

Where,  In  mandamus,  Issues  of  fact  are  raised  by  the  answering  sfB* 
^vit%  relator,  insisting  on  a  peremptory  writ,  concedes  the  truth  of  the 
affidavits. 

[Ed.  Note— For  other  cases,  see  Mandamus,  Cent  Dig.  M  401-404,  408, 
408-410,  417,  418;  Dec.  Dig.  |  IBl.*] 

4.  Appial  and  Bbbob  Q  874*)— Uxvzbw— TSkpobabt  iNJURcnozr— MEsrrs 

or  GoniBOVKBSY. 

The  court,  on  appeal  from  an  order  denying  a  temporary  Injunction, 
will  not  d^ermlne  the  merits  of  the  controversy  Involrli^  a  disputed 
question  of  fact,  except  in  exceptional  cases;  and  where  a  case  could 
be  tried  on  the  merits  as  soon  as  an  appeal  from  an  order  denying  a 
temporary  Injunction  could  be  .beard,  the  court,  on  appeal,  will  not  de- 
termine the  merits. 

[Ed.  Note.— For  other  cases,  see  Ap[}eal  and  Error,  Cent  Dig.  ||  MTS, 
8480,  3481,  3484,  353(MI540 ;  Dec.  Dig.  |  874.*] 

0.  'xheatbb8  ano  shows  ({  2*) — keodlatioit  of  moviitg  pictube  shows — 
Police  Power. 

Laws  1911,  c.  756,  providing  for  the  construction  of  fireproof  booths  for 
apparatus  for  moving  pictures,  and  for  the  approval  of  plans  and  spedfl- 
catlons  for  tlie  construction  of  booths  jof  dimensions  spedfled,  la  a  valid 
exercise  of  the  police  poww;  and,  though  It  prescribes  minimum  dlmen- 
glons  for  booths  and  specifications  for  the  construction  thereof,  an  owner 
of  a  moving  picture  show  may,  In  bis  Judgment  Increase  the  dimensions, 
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uid  dUwretton  Is  gkrm  to  dtr  officials  In  detenniQlng  wtaeHier  booUu 
are  constmcted  so  as  to  be  safe. 

[Ed.  Note.— For  other  cases,  see  Theaters  and  Shows,  Gait  Dtg.  i  2; 
Dec.  Dig.  I  2.*] 

&  CionsTcnmoNAL  Law  (H  70,  SL*}— Pouci  Powo— Tauditt  or  Statutb. 

Where  a  statute,  enactM  as  an  exercise  of  tiie  police  power.  Is  not 
within  the  rule  of  necessity.  In  view  of  facts  of  which  Judicial  notice 
ma;  be  taken,  the  statute  falls ;  but  otherwise  It  must  stand,  and  the 
court  wUl  not  substitute  Its  own  judgment,  or  the  views  of  experts,  for 
the  Judgment  of  the  Legislature. 

[Ed.  Note.— For  othor  cases,  see  Goustltatlonal  Law,  Cent  Dig.  H  129- 
132;  137,  14S;  Dec.  Dig.  ||  70^  lU.*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  and  mandamus  by  Robert  C.  Whitten  against  William 
J.  Gaynor,  Mayor  of  the  City  of  New  York  and  another,  and  by 
Robert  C.  Whitten  against  same  defendants  and  others.  From  or- 
ders denying  a  writ  of  certiorari,  and  application  for  a  peremptory 
writ  of  mandamus,  and  an  injunction  pendente  lite,  Robert  C. 
Whitten  appeals.  Affirmed. 

See,  also,  149  App.  Div.  923,  133  N.  Y.  Supp.  1150. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Tobias  A.  Keppler,  of  New  York  City,  for  appellant 
James  D.  Bell,  of  Brooklyn,  for  respondents. 

BURR.  J.  On  July  24,  1911,  the  Legislature  passed  an  act 
(Laws  of  1911,  chapter  756)  which  amended  the  General  Business 
I^aw.  Its  provisions  are  as  follows : 

"Sec.  209.  Fireproof  Booth  for  Cinematograph  or  Any  Other  Apparatas 
for  Projectliv  Moving  PlctureB.~-No  dnematograph  or  any  other  apparatus 
for  projecting  moTlng  pictures,  which  apparatus  uses  combustible  films  of 
more  than  ten  inches  in  length,  shall  be  set  up  for  use  or  used  in  any  build- 
ing, place  of  public  assemblage  or  entertatoment,  unless  such  apparatas  for 
the  projecting  of  moving  pictures  shall  be  UMdosed  tfaer^  in  a  booth  or  In- 
closure  constmcted  of  iron  ^me  work  comttA  or  lined  ivlth  asbestos  board, 
or  with  some  equally  strong  and  flre-reslntlng  material,  and  unless  saeh 
ttooth  shall  have  bera  constructed  as  provided  In  section  two  hundred 
and  ten  of  this  article  and  the  certlflcate  provided  in  section  two  hundred 
and  eleven  of  this  article  shall  have  been  issued  to  the  owner  or  lessee  of 
the  premises  wherein  such  booth  Is  situated. 

"Sec.  210.  Construction  of  Booth ;  Approval  of  Plans  and  Specifications. — 
The  booths  provided  for  In  section  two  hundred  and  nine  of  this  article 
shall  be  constructed  according  to  plans  and  specifications  which  shall  have 
bera  first  approved,  in  a  city,  by  the  mayor  or  chief  encatlve  officer  of  the 
city  department  having  snpervlslon  of  the  erection  of  buildings  in  sndi  city ; 
in  a  tUU^,  by  the  president  of  such  village;  in  a  town  outside  the  bound- 
aries of  a  city  or  village,  by  the  supervisor  of  snch  town.  Provided,  how- 
ever, that  no  plans  and  specifications  for  the  construction  of  such  booths 
shall  be  approved  by  any  public  official  unless  the  following  requiranents 
are  substantially  provided  for  in  such  plans  and  specifications: 

"1.  Dimensions. — Such  booth  shall  be  at  least  seven  feet  In  height  If 
one  machine  is  to  be  operated  In  su<^  booth  the  floor  space  shall  be  not  less 
than  forty-eight  square  feet  If  more  than  one  machine  is  to  be  operated 
therein,  an  additional  twenty-four  square  feet  shall  be  provided  for  each 
such  additional  machine. 
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"2.  General  Specifications. — Such  booth  shall  be  constructed  with  a  frame 
work  of  Iron  angles  not  less  than  one  and  one-Quarter  inches  by  one  and  one- 
quarter  Inches  by  tbree^Uteenths  of  an  Indi  thick,  tbe  adjaceit  Iron  mem- 
bers being  joined  firmly  with  angle  plates  of  Iron.  The  iron  membm  of 
the  frame  work  shall  be  placed  not  more  than  four  feet  apart  on  the  sides 
find  not  more  than  three  feet  apart  on  the  front  and  back  and  top  of  such 
booth.  Tbe  fire-resIstlng  material  provided  for  In  section  two  hundred  and 
nine  of  this  article  shall  completely  cover  the  sides,  top  and  all  Joints  of 
such  booth.  The  sheets  of  such  fire-reslstlng  material  shall  be  at  least  one- 
qnarter  of  an  Inch  In  thickness  and  shall  be  securely  attached  to  the  iron 
frame  work  by  means  of  iron  bolts  or  rivets.  Tbe  floor  space  occupied  by 
the  booth  flhflii  be  covered  with  said  flre-reslstliig  material  not  less  than 
three-eighths  of  an  Inch  In  tWcknesa.  There  iball  be  jwoTlded  for  tbe  bootb 
a  door  not  less  than  two  feet  wide  and  six  feet  high,  consisting  of  an  angle 
iron  frame  covered  with  sheets  of  aald  fire- resisting  material  one-qoartor  of 
an  Inch  thick,  and  attached  to  tbe  frame  work  of  the  bootb  by  hinges,  In 
such  a  manner  that  the  door  shall  be  tfffft  cloBed  at  all  times,  when  not 
used  for  ingress  or  egress. 

"Tbe  operating  windows,  one  for  each  machine  to  be  operated  therein  and 
one  for  the  operator  thereof,  shall  be  no  larger  than  reasonably  necessary, 
to  secure  tbe  desired  service,  and  shutters  of  said  flre-reslsting  material 
shall  be  provided  for  each  window.  When  the  windows  are  open,  the  shut- 
ters shall  be  so  suspended  and  arranged  that  they  will  antomatloally  close 
the  window  op^ngs,  upon  the  operating  of  some  suitable  fusible  or  me- 
chanical releasing  device. 

"Sec.  211.  Inspection;  Oortiflcate. — ^After  tbe  constrncUon  of  such  booth 
shall  have  been  completed,  the  public  officer  charged  herein  with  the  duty 
of  passing  upon  the  plans  and  specifications  therefor  shall  within  three  days 
after  receipt  of  notice  in  writing  Chat  such  booth  has  been  completed  canse 
such  booth  to  be  inspected.  If  the  provisions  of  sections  two  hundred  and 
alae  and  two  hundred  and  ten  of  this  article  have  been  complied  wltb,  and 
if,  In  the  Judgment  of  such  public  officer  such  bootb  is  otherwise  constructed 
in  a  manner  so  as  to  render  safe  the  operation  of  apparatus  for  projecting 
moving  pictures,  such  public  officer  shall  tesne  to  the  owner  or  leasee  of 
the  premises  wherein  snch  booth  la  idtnated  a  certificate  stating  that  the 
provisions  of  sectionB  two  hundred  and  nine  and  two  hundred  and  of 
this  article  have  been  complied  with. 

"Sec.  212.  PMtalty  for  Violating  This  Article.— lAe  violation  of  any  of  the 
provisions  of  this  article  shall  constitute  a  misdemeanor.  This  act  shall  not 
apply  to  cities  which  have  local  laws  or  ordinances  now  in  force  which 
provide  for  flre-proof  booths  of  any  kind  for  moving  picture  machines  or 
apparatus." 

On  October  2,  1909,  Robert  C.  Whitten  had  fitted  up  certain 
premises  situated  at  College  Point,  and  within  the  boundaries  of 
the  city  of  New  York,  for  the  purpose  of  carrying  on  the  business 
of  a  "moving  picture  show,"  and  since  then  has  there  carried  on 
the  same.  On  the  date  named  he  obtained  from  the  mayor  of  the 
city,  through  the  bureau  of  licenses,  a  license  for  the  period  of 
one  year,  to  expire  on  October  2,  1910.  This  license  was  renewed 
for  the  subsequent  year.  On  November  2,  1911,  he  tendered  to 
the  chief  of  the  bureau  of  licenses  a  sum  equal  to  the  renewal  of 
the  license  fee  for  a  period  of  one  year,  which  was  accepted,  and 
requested  such  renewal.  A  temporary  renewal  was  given  to  him, 
to  expire  December  4,  1911,  which  was  thereafter  extended  to 
January  19,  1912,  at  which  time  his  application  for  a  renewal  li- 
cense for  the  full  year,  to  expire  October  2,  1912,  was  refused,  upon 
the  ground  that  the  inclosure  or  booth  in  which  the  moving  pic- 
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ture  machine  was  operated  did  not  comply  with  the  requirements 
of  the  act  above  referred  to.   It  is  conceded  that  it  did  not. 

Thereupon  the  said  Whitten  instituted  a  series  of  actions  or  pro- 
ceedings, intended  to  test  his  right  to  continue  the  operation  of 
said  machine  in  connection  with  his  business,  in  each  of  which  he 
has  been  unsuccessful.  On  February  24,  1912,  he  applied  to  the 
Special  Term  of  this  court  for  a  common-law  writ  of  certiorari 
against  the  mayor  and  the  chief  of  the  bureau  of  licenses  of  the 
city  of  New  York,  intended  to  review  the  proceedings  relating  to 
his  application  for  the  issuance  of  a  license  and  their  refusal  to  is- 
sue the  same.  On  March  25th  an  order  was  entered  denying  the 
application  for  the  writ,  and  from  that  order  an  appeal  was  taken. 

On  March  30th,  he  began  an  action  in  equity  against  the  mayor, 
the  "police  commissioner  of  the  city  of  New  York,  the  chief  of  the 
bureau  of  licenses,  the  inspector  of  police  in  College  Point,  and  the 
police  captain  of  the  precinct  in  which  the  premises  in  question 
are  situated,  to  enjoin  them  from  interfering  with  -the  conduct  of 
his  business,  or  from  trespassing  upon  the  premises  where  he  car- 
ried on  the  same ;  and  in  the  same  action  he  asked,  as  additional 
relief  against  the  mayor  and  the  chief  of  the  bureau  of  licenses, 
that  they  be  compelled  to  continue  the  license  previously  granted 
to  him,  and  from  time  to  time  to  issue  to  him  new  licenses.  In 
this  action  he  obtained  a  temporary  injunction,  with  an  order  to 
show  cause  why  the  same  should  not  be  continued  during  the  pen- 
dency thereof.  On  April  22d,  the  motion  to  continue  the  injunc- 
tion was  denied*  and  the  temporary  injunction  was  vacated.  From 
that  order  an  appeal  was  taken. 

On  April  29th,  he  obtained  an  order  to  show  cause  why  a  per- 
emptory writ  of  mandamus  should  not  issue  to  the  mayor  and  the 
chief  of  the  bureau  of  licenses,  commanding  them  to  permit  him 
to  conduct  his  moving  picture  show,  and  to  accord  to  him  all  the 
rights,  privileges,  and  benefits  of  "such  license."  On  June  10th, 
this  application  was  denied,  and  from  the  order  then  entered  an 
appeal  was  also  taken. 

[1,  2}  These  three  appeals  were  brought  on  for  argument  togeth- 
er. In  the  brief  of  the  learned  counsel  for  appellant,  he  contends 
that  there  is  no  provision,  either  of  statute  applicable  to  the  city 
of  New  York,  or  municipal  ordinance  thereof,  which  requires  the 
operator  of  a  moving  picture  show  to  obtain  a  license  therefor. 
This  contention  is  inconsistent  with  the  position  taken  by  him,  at 
least  in  the  certiorari  and  mandamus  proceedings,  since  each  of 
these  is  based  u^on  the  necessity  for  a  license  and  the  improper 
conduct  of  the  city  officials  in  refusing  to  grant  the  same.  If  a 
license  is  unnecessary,  the  relator  in  these  proceedings  may  aban- 
don all  efforts  to  obtain  one,  and  conduct  his  business,  and  main- 
tain actions  for  trespass,  or  perhaps  in  equity,  against  those  inter- 
fering therewith.  If  a  license  is  necessary,  it  is  sufficient  in  the 
certiorari  proceedings  to  say  that  the  act  of  the  city  officials  in 
■  granting  or  withholding  a  license,  while  it  may  to  some  extent  in- 
volve the  exercise  of  judgment,  is  not  a  judicial  act,  and  therefore 
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not  thus  reviewable.  Matter  of  Simons  v.  McGuire,  204  N.  Y. 
253,  97  N.  E.  526;  People  ex  rel.  Schau  v.  McWilliams.  185  N.  Y. 
92,  77  N.  E.  785 ;  People  ex  rcl.  McNulty  v.  Maxwell,  123  App. 
Div.  591,  108  N.  Y.  Supp.  49;  Matter  of  Armstrong  v.  Murphy, 
65  App.  Div.  126,  72  N.  Y.  Supp.  475. 

[8]  In  the  mandamus  proceedings  issues  of  fact  are  raised  by 
the  answering  affidavits.  When  facts  upon  which  the  right  to  a 
writ  of  peremptory  mandamus  are  controverted  by  answering  af- 
fidavits, if  relator  insists  upon  the  peremptory  writ,  he  must  be 
deemed  to  have  conceded  the  truth  of  the  statement  contained  in 
such  affidavits.  People  ex  rel.  Corrigan  v.  Mayor,  149  N.  Y.  215, 
43  N.  £.  554.  In  notice  of  motion  in  this  proceeding  an  alter- 
native writ  is  asked  for  if  a  question  of  fact  arises.  This  portion 
of  the  motion  was  apparently  waived,  for  the  order  appealed  from 
simply  denies  the  application  for  a  peremptory  writ,  and  is  silent 
upon  the  other  question,  and  there  is  nothing  for  us  to  review  upon 
this  branch  of  the  case. 

[4]  It  is  possible  that  the  action  in  equity  may  be  construed  as 
one  to  compel  the  issuing  of  a  license,  if  one  is  necessary,  or,  if 
it  is  not,  to  enjoin  interference  with  the  business  of  the  plaintiff 
named  therein,  notwithstanding  failure  to  obtain  the  same.  With- 
out determining  whether  such  action  will  lie,  it  is  sufficient  to  say 
that  the  questions  involved  in  the  determination  made  will  not  be 
reviewed  upon  an  appeal  from  the  order.  Appellant  in  that  action 
contends  that  the  legislative  act  in  question  has  no  application  to 
the  city  of  New  York,  because  said  city  "had  local  laws  or  ordi- 
nances now  in  force  which  provide  for  moving  picture  machines  or 
apparatus."  This  is  denied  by  the  defendants,  and  presents  a  dis- 
puted question  of  fact.  When  such  is  the  case,  this  court  is  com- 
mitted to  the  policy  of  declining,  upon  appeals  from  orders  grant- 
ing or  refusing  temporary  injunctions,  to  determine  the  merits  of 
the  controversy  save  in  exceptional  cases.  Smith  &  Sons  Carpet 
Co.  V.  Ball,  137  App.  Div.  100,  122  N.  Y.  Supp.  187;  Heim  v.  New 
York  Stock  Exchange,  138  App.  Div.  96,  122  N.  Y.  Supp.  872. 
This  is  not  such  an  eiKeptional  case;  for,  accepting  the  statements 
in  plaintiff's  moving  papers  with  regard  thereto,  the  case  could 
have  been  tried  upon  the  merits  at  the  June  Special  Term  before, 
or  at  least  as  soon  as,  the  appeal  from  the  order  was  heard. 

[6]  Appellant  further  contends  that  the  act  is  unconstitutional. 
The  subject-matter  of  the  legislation  is  the  securing  of  the  public 
safety  and  welfare.  This  is  a  proper  subject  in  connection  with 
which  to  exercise  the  police  power  of  sovereignty.  Freund  on 
Police  Power,  §  8;  People  ex  rel.  Wineburgh  Adv.  Co.  v.  Murphy, 
195  N.  Y.  126,  88  N.  E.  17,  21  L.  R.  A.  (N.  S.)  735.  There  is  a 
substantial  connection  between  the  assumed  purpose  of  the  act  and 
the  end  to  be  accomplished,  and  it  cannot  be  said  upon  inspection 
that  it  is  not  adapted  to  that  end. 

[I]  The  plaintiff  contends  that  it  is  not  a  wise  exercise  of  leg- 
islative power,  since  compliance  with  certain  of  its  provisions 
would  tend  to  increase  rathef*  than  diminish  the  public  peril  in  con- 
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nection  with  the  use  of  these  appliances.  But  this  cannot  be  stated 
as  truth  other  than  as  matter  of  opinion,  and  "if  there  is  any  seri- 
ous doubt  as  to  the  danger  or  remedy,  the  Legislature  has  better 
facilities  for  resolving  it  than  a  court  of  justice,  which  mi^st  rely 
upon  the  testimony  of  parties  in  a  particular  case,  which  may  be 
collusive,  and  in  different  cases  may  be  conflicting."  Freund  on 
Police  Power,  §  144.  If  it  can  be  said  that  the  act  is  not  within 
the  rule  of  necessity,  in  view  of  facts  of  which  judicial  notice  may 
be  taken,  then  the  act  must  fall ;  otherwise,  it  should  stand  (Peo- 
ple V.  Smith,  108  Mich.  527,  66  N.  W.  382,  32  L.  R.  A.  853,  62  Am. 
St.  Rep.  715),  and  the  court  will  not  substitute  its  own  judgment 
or  the  views  of  experts  for  the  judgment  of  the  Legislature  (Com- 
monwealth V.  Jacobson,  183  Mass.  242,  66  N.  E.  719,  67  L.  R.  A. 
935,  affirmed  197  U.  S.  11,  25  Sup.  Ct.  358,  49  L.  Ed.  643.  3  Ann. 
Gas.  765;  Matter  of  Viemeister  v.  White,  179  N.  Y.  235,  72  N.  E 
97,  70  L.  R.  A.  796,  103  Am.  St.  Rep.  859,  1  Ann.  Cas.  334).  • 

While  the  act  in  question  prescribes  certain  minimum  dimen- 
sions for  the  booth,  and  certain  specifications  for  the  construction 
thereof,  if,  in  the  judgment  of  the  plaintiff  it  is  necessary,  these 
dimensions  may  be  increased,  and  considerable  discretion  is  given 
to  the  city  officials  in  determining  whether  the  booth  is  otherwise 
constructed  so  as  "to  render  safe  the  operation  of  apparatus  for 
projecting  moving  pictures."  We  cannot  say  that  the  act  is  so 
unreasonable  as  to  merit  judicial  condemnation. 

The  order  denying  motion  for  a  writ  of  certiorari  should  be  af- 
firmed, with  $10  costs  and  disbursements. 

The  order  denying  motion  for  an  injunction  pendente  lite  and 
vacating  the  temporary  injunction  should  be  affirmed,  with  $10 
costs  and  disbursements. 

The  order  denying  the  application  for  a  peremptory  writ  of  man- 
damus should  also  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


(152  App.  DtT.  488.) 

PEOPUS  ex  rel  NEIW  YORK  CUNT,  ft  H.  R.  R.  00.  r.  BANKING  et  al^ 


(Supreme  Court,  Appellate  DiTislon,  Second  Department   September  10, 1912.) 

t.  Taxation  (|  391*) — Asbbssuent— Kailboad  Pbofebtt. 

Where  a  railroad  traverses  several  towns,  t&e  value  of  Its  property  for 
assessment  In  a  particular  town  Is  the  reasonable  cost  of  reproducing  the 
structures,  added  to  the  value  of  the  roadbed  as  land;  but  the  rule  Is 
not  conclusive,  and,  where  the  Btmctara  are  dis^portlonate  to  the 
proper  use  of  the  land  for  railroad  purposes,  the  cost  will  not  be  con- 
sidered in  ascertaining  the  value. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Die.  H  660-666;  De& 
Dig.  I  891.*] 

2.  Taxation  (|  8B1*)  —  ABSESsinirr — Railboao  Pbopkbtt  —  TnvNBU  akd 

Obadeb. 

In  determining  the  value  of  a  railroad  right  of  way  for  taxation,  It 
will  be  assessed  with  relation  to  Its  value  for  railroad  purposes:  and 
thoagb  grading  and  a  tunnel  wonlS  not  add  anything  to  the  value  of  the 
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land  wblcb  formed  the  roadbed,  as  land,  wbere  they  were  necessary  to 
their  proper  use  for  railroad  purposes,  the  reasonable  cost  of  tbelr  re- 
production may  be  consid^^  In  maklxig  the  assessment 

[Ed.  Note.— For  other  cases,  see  Taxation.  Gait  Dig.  H  660-666;  Dec; 
Dig.  I  391.*] 

S.  RZFEBEKCB   ({  U9*>— BROHI — COffSTRUOIIOff    AND  UPEBATIOH — EmOT  OV 
STirULATIONS. 

On  review  of  a  certiorari  proceeding  to  review  an  assessment  of  rail- 
road property  for  taxation,  the  court  could  review  the  determination  of 
a  referee,  though  the  stipulation  for  his  appointment  provided  that  he 
might  make  such  examination  of  the  property  as  he  desired,  and  he  did 
make  such  view,  wbere  he  did  not  state  in  his  report  that  the  view  had 
any  share  In  bis  detCTminatlon,  but  declared  that  It  was  based  upon  a 
consideration  of  the  "allegations  and  proofs  of  the  parties." 

[Ed.  Note.— For  other  caBes,  see  Reference,  Cent  Dig.  gS  MS-156;  Dec. 
Dig.  I  99.  •] 

4.  ReF'EBBNCE     (8  99*) — ^HEPOBT — UONSTBUCTION — KEFEBENOB — STIPDtATlONS. 

An  appointment  of  a  referee  in  a  certiorari  proceeding  to  review  aa 
assessment  of  railroad  property  for  taxation  under  a  stipulation  that  he 
might  "make  such  examination  of  the  relator's  property  as  he  desires" 
will  not  authorise  such  referee  to  substitute  his  own  oi^ilons,  ev^  after 
a  view  of  the  property,  for  snch  facts  as  wore  previously  established  by 
a  formal  stipulation  of  the  parties  and  nncontroverted  testimony  of  wit- 
nesses. 

[Ed.  Note.— For  otlMT  cases,  see  Reference,  Cent  Dig.  ||  148-1S6;  Dec. 
Dig.  S  99.*] 

(k  Appeal  and  Ebbob  ({  1175*)— Appellate  Division— Trial  Judgment. 

The  Appellate  Division  could  not  award  a  final  Judgment  in  a  certio- 
rari proceeding  to  review  an  assessment  of  railroad  pi*oi)ertj'  for  luxa- 
tion where  the  amount  at  which  the  property  should  be  assessed  is  In 
dispute,  as  upon  a  new  trial  the  facts  may  appear  differently. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cwt  Dig.  H  4573- 
4687;  Dec.  I>ig.  I  1175.*] 

Appeal  from  Special  Term,  Rockland  County. 

Certiorari  proceedings  by  the  People  on  the  relation  of  the  Nev^r  York 
Central  &  Hudson  River  Railroad  Company  against  William  t[.  Hank- 
ing and  others,  assessors  of  the  town  of  Clarkstown,  to  review  an  as- 
sessment of  the  relator's  property  for  taxation.  From  an  order  con- 
finning  the  TtpOTt  of  a  referee,  respondents  appeal.  Reversed,  and 
referee's  report  vacated. 

Argued  before  HIRSCHBERG,  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

George  A.  Blauvelt,  of  New  York  City,  for  appellants. 
Amos  H.  Van  Etten,  of  Roundout,  for  respondent 

CARR,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term  in 
Rockland  county  that  confirmed  the  report  of  a  referee  in  a  certiorari 
proceeding  to  review  the  assessment  of  the  relator's  property  in  the 
town  of  Clarkstown,  Rockland  county,  for  the  year  1909.  The  real 
property  in  question  consisted  of  nearly  7  miles  of  railroad  bed  and 
track  on  a  right  of  way,  aggregating  98  acres  of  land,  together  with 


bridges,  tunnels,  embankments,  and  other  constructions  incidental  to 
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the  use  of  the  land  for  steam  railroad  purposes.  In  1909  the  real 
property  in  question  was  assessed  originally  at  the  sum  of  $350,000, 
made  up  of  items  as  follows:  *'98  acres  of  land,  $4,900.  Tunnels, 
tracks,  superstructure,  roadbed,  masonry  and  buildings,  $345,100." 
The  relator  appeared  before  the  assessors,  and  objected  to  the  as- 
sessment so  made,  on  the  ground  that  it  was  excessive  in  amount,  and 
unequal  in  proportion  to  liie  r^te  of  assessed  valuation  made  generally 
upon  other  real  estate  in  the  town.  The  assessors  thereafter  reduced 
the  assessed  valuation  to  the  sum  of  $300,000.  The  relator  thereupon 
obtained  a  writ  of  certiorari  to  review  said  final  assessment,  on  the 
same  grounds  as  it  had  urged  before  the  assessors.  A  referee  was 
appointed  who  took  the  testimony  offered  by  the  respective  parties, 
and  who  reported  to  the  effect  that  the  actual  value  of  the  real  prop- 
erty of  the  relator  in  the  town  in  question,  at  the  time  of  the  assess- 
ment, was  the  sum  of  $300,000.  He  recommended  a  reduction  of  the 
assessment  in  question  to  the  sum  of  $205,000,  on  the  ground  that  the 
real  property  in  the  town  was  assessed  generally  in  the  year  1909  at 
the  proportion  of  but  68%  per  cent,  of  its  actual  value,  thus  requiring, 
on  the  ground  of  inequality  of  assessment,  a  reduction  of  the  amount 
of  the  relator's  assessment  from  $300,000  to  $205,000.  From  an  or- 
der made  at  Special  Term,  confirming  the  report  of  the  referee,  the 
respondents  have  appealed.  The  serious  question  arising  upon  this 
appeal  ia  as  to  the  finding  of  the  referee  that  the  actual  value  of  the 
real  estate  in  qiKsti<Hi  at  the  time  of  the  assessment  was  $300,000. 
The  respondent  contends  that  the  proofs  taken  before  the  referee, 
tc^ther  with  a  formal  stipulation  (which  appears  in  the  record)  as 
to  certain  valuations  of  various  parts  of  the  railroad,  considered  as 
a  completed  railroad  structure,  show,  without  controversy,  that  the 
actual  value  of  the  real  estate  in  question  at  the  time  of  the  assess- 
ment in  1909  was  $410,711.25.  If  all  the  items  which  go  to  make 
up  the  last-mentioned  sum  were  to  be  considered  by  the  assessors  in 
making  the  assessmeiU  in  question  then,  it  is  difficult,  if  not  impos- 
sible, to  understand  why  the  actual  value  of  tiie  real  estate  was  de- 
termined at  the  amount  fixed  by  the  referee,  instead  of  at  the  amount 
claimed  by  the  appellants.  The  railroad  in  question  ran  over  a  very 
irregular  surface  for  the  greater  part  of  the  route  within  the  town. 
A  large  tunnel  had  to  be  bored  through  a  mountain  as  a  part  of  the 
relator's  right  of  way,  and  it  was  stipulated  at  the  trial  before  the 
referee  that  the  reasonable  cost  of  reproduction  of  this  tunnel  at  the 
time  of  the  assessment  was  the  sum  of  $125,000.  There  was  also  in 
the  <x>nstructiMi  of  the  railroad  in  question  very  considerable  grading, 
and  it  was  likewise  stipulated  that  the  reasonable  cost  of  reproduction 
of  the  grading  at  the  time  of  the  assessment  would  be  the  sum  of 
$110,000.  The  relators  took  the  position  before  the  referee  that  the 
cost  of  reproduction  of  the  tunnel,  or  of  the  grading,  was  not  a  proper 
item  for  consideration  by  the  assessors  in  assessing  the  value  of  the 
relator's  real  estate.  While  the  report  of  the  referee  does  not  con- 
tain any  findings  showing  the  items  from  which  the  referee  arrived  at 
his  determination  of  the  value  of  $300,000,  yet  it  seems  plainly  ap- 
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parent  that  in  arriving  at  this  amount  he  must  have  necessarily  ex- 
cluded altogether  the  item  of  cost  of  a  reproduction  of  the  grading; 
for,  deducting  the  amount  of  said  cost  as  agreed  upon  formally  by 
the  parties,  the  difference  between  the  amount  fixed  by  the  referee 
and  that  contended  for  by  the  appellants  becomes  accounted  for  at 
once,  apparently. 

[1]  The  general  rule  for  the  assessn^nt  of  the  real  estate  of  a  rail- 
road corporation  within  the  boundaries  of  a  town  where  the  railroad 
itself,  as  in  this  case,  traverses  several  towns,  is  that  the  reasonable 
cost  of  reproducing  the  railroad  structures,  added  to  the  value  of  the 
roadbed  as  land,  is  presumptively  the  value  bi  the  railroad  consid- 
ered as  real  property  for  the  purposes  of  assessment  for  taxation. 
People  ex  rel.  Delaware,  L.  &  W.  R.  R.  Co.  v.  Clapp  et  al.,  152  N.  Y. 
490,  46  N.  E.  842,  39  L.  R.  A.  237.  This  rule  is  presumptive  rather 
than  conclusive,  for  there  may  be  instances  where  the  structures  ex- 
isting upon  the  land  are  disproportionate  to  the  proper  use  of  the  land 
for  railroad  purposes,  and  thus  do  not,  to  the  extent  of  the  cost  of 
reproduction,  add  to  the  value  of  the  railroad  system  considered  as 
real  estate.  There  was,  however,  no  proof  before  the  referee  in  this 
case  disclosing  such  condition. 

[2]  The  respondent  urges,  however,  that  the  refere*  was  justified 
in  disregarding  as  elements  of  value  for  assessment  purposes  the  cost 
of  reproduction  of  either  or  both  the  tunnel  and  the  grading.  It  is 
not  suggested  that  either  the  tunnel  through  the  mountam  or  me  grad- 
ing of  the  roadbed  were  unnecessary  to  a  proper  use  by  the  relator 
of  its  right  of  way  for  steam  railroad  purposes,  and  it  is  difficult  to 
see  how  such  a  suggestion  could  be  made  justifiably.  Some  of  the 
witnesses  who  testified  before  the  referee  expressed  the  opinion  that 
neither  the  tunnel  nor  the  grading  added  anythii^  to  the  value  of  the 
land  which  formed  the  roadbed,  but  it  is  apparent  that  in  giving  such 
c^inion  they  had  in  mind  the  roadbed  considered  simply  as  land,  dis- 
associated from  its  actual'  use  for  railroad  purposes.  This,  however, 
is  not  the  test,  for  the  value  of  the  property  in  question  was  to  be 
assessed  with  relation  to  its  use  for  railroad  purposes.  It  seems  plain 
enough  that  the  land  forming  the  roadbed  of  the  tunnel  would  have 
been  of  no  or  little  use  for  railroad  purposes  unless  the  tunnel  was 
constructed,  in  which  event  the  existence  of  the  tunnel  unquestiona- 
bly added  to  the  value  of  such  land.  It  was  likewise  as  to  the  grad- 
ing in  question,  for  without  such  grading  it  is  plain  the  land  could 
not  have  been  used  for  the  purposes  for  which  it  is  held  by  the  re- 
lator. Under  these  circumstances,  there  appears  no  justification  for 
any  exclusion  by  the  referee  of  the  element  of  the  reasonable  cost  of 
reproduction  of  either  the  tunnel  or  the  grading. 

[3]  It  is  ui^d,  however,  by  the  respondent  that  this  court  cannot 
review  the  determination  of  die  referee  on  these  questions,  because 
it  was  stipulated  at  the  trial  before  him  that  he  might  "make  such 
examination  of  the  relator's  property  as  he  desires,"  and  that  he  did 
view  said  property  before  determining  the  questions  litigated  before 
him.  The  referee  did  not  state  in  his  report  that  the  view  made  by 
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him  had  any  share  in  his  detemunation  as  to  the  factd.  The  report 
declared  that  it  was  based  upon  a  consideration  of  the  "all^ticHis 
and  proofs  of  the  parties." 

[4]  In  any  event,  we  think  that  the  fair  mtent  of  the  stipulation 
did  not  confer  upon  the  referee  the  power  to  substitute  his  own  opin- 
ions, even  after  a  view  of  the  relator's  real  estate,  for  such  facts  as 
were  established  before  him  by  fonnal  stipulation  of  the  parties  and 
by  the  tmcontroverted  testimony  of  the  various  witnesses.  In  our 
opinion,  it  appears  presumptively  from  the  record  that  at  the  time  of 
the  assessment  in  question  the  real  property  of  the  relator  in  the  town 
of  Clarkstown  was,  for  purposes  of  taxation,  of  a  value  exceeding 
$400,000,  and  that  the  referee  in  estimating  it  at  the  amount  of  $300,- 
000  erred.  In  fact,  the  uncontradicted  proofs  before  the  referee 
would  have  justified  a  valuation  of  $410,711.25. 

[S]  This  court,  however,  is  not  in  a  position  to  make  a  final  deter- 
mination upon  this  question  of  value,  as  upon  a  new  trial  the  facts 
may  appear  differently.  Elliott  v.  Guardian  Trust  Co.;  204  N.  Y.  212, 
97  N.  E.  521. 

The  order  of  the  Special  Term  should  be  reversed  and  the  report 
of  the  referee  vacated,  and  a  new  hearing  ordered  before  a  new  ref- 
eree to  be  appointed  at  Special  Term,  with  costs. 


<m  App.  DlT.  899.) 

SIMON  T.  BTGEN  et  aL 

(Snpreme  Qonrt,  Appellate  ZHvlsloii,  Second  Department  September  10, 1912.) 

L  OoinsAoia  (It  155*>— OomrrBuonoif  AaAivra  Pakut  Usiho  Wobdb. 

Any  amblgnilty  In  tbe  langnage  of  a  contract  la  to  be  ouuBtrued  against 
the  party  utAng  t3ie  wor<U. 

[&d.  Note. — For  otber  cases,  see  (Xmtracts,  Cent  Dig.  I  T86;  Dee. 
Dig.  i  INS.*! 

S.  OomucTs  <|  ISA*)— OoNBisucnoff— ICQmiABLE  OonanRUOTion. 

A  contnuA  shonld  not  be  so  construed  as  to  allow  one  of  tlie  parties 
to  enJo7  the  consideration  advanced  by  the  other  without  being  nnder  the 
necessity  of  paying  something  therefor,  or  so  as  to  give  him  an  option 
of  determining  whether  the  contract  shonld  ever  be  performed  on  his 
part,  unless  the  language  chos^  renders  such  construction  imperative. 

[Ed.  Note.— For  other  cases,  see  OontractSi  Cent  Dig.  |  7S5;  Dea  Dig. 
I  154.*]  • 

8.  GOITTRAOIS  (I  212*) — SUBJXCT-MiLTIXB— PAnnST  JOB  BbLEASB. 

Defendants*  testator  by  a  writing  addressed  to  attorneys  for  lOalntlff 
promised  that.  If  they  would  procure  from  plaintiff  a  general  release  of 
all  claims  against  the  promisor,  he  would  pay  tbem  for  plalntlfC  what- 
ever sum  he  might  realize  on  a  sale  of  certain  property  over  and  above 
9600,000,  but  oiUy  to  the  extent  of  ¥25,000,  and  made  such  promise  bind- 
ing on  his  executors.  Plaintiff  executed  and  delivered  his  general  re- 
lease which  was  accepted  by  testator  in  1903,  and  although  the  property 
was  salable  at  a  higher  figure  than  that  fixed  by  tbe  writli^r  no  effort 
whatever  was  made  to  sell  it  but  it  was  gratnltonsly  conv^ed  to  testa- 
tor's wife,  who  rinsed  advantageons  offers  for  It  and  showed  an  inten- 
tion to  keep  it  and  the  executors  taking  the  proper^  In  1909  In  tmst 
wltti  a  power  of  sale  made  no  attemjtt  to  s^l  it  SeH,  in  an  action  for 

•For  othw  camm  we  aeme  tople  A  |  HVUBHa  In  Dao.  *  Am.  Dig*.  1M7  to  date,  A  R9p'r  IndazM 
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brauSh,  that  the  executor?  contract  Imported  an  obUgatlon  to  sell  wlthlD 
a  reasonable  time,  after  whlcb  the  agreement  to  pay  became  atNsolate. 

[Ed.  Note.— For  other  cases,  see  Ocmtracta,  Cent  Dig:  H  9i4-0S6;  Dec 
Dig.  f  212.*] 

Appeal  from  Trial  Term,  Nassau  County, 

Action  by  Henrietta  Simon  against  Julius  Etgen  and  others,  as 
executors,  etc.,  of  William  H.  Burgess,  deceased.  From  a  judgment 
of  the  Supreme  Court  entered  in  the  office  of  the  clerk  of  the  county 
of  Nassau  on  the  7th  day  of  Decend>er,  1911»  dismissing  the  complaint 
after  a  trial  at  the  Nassau  county  trial  term,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG.  THOMAS, 
CARR,  and  WOODWARD,  JJ. 

Henry  L.  Scheuerman,  of  New  York  City  (Harry  F.  Mela,  of  New 
York  City,  on  the  brie^*  for  appellant. 

Lewis  H.  Freedman,  of  New  York  City  (Albert  Stickney  and  Don- 
ald C.  Muhleman,  both  of  New  York  City,  on  the  brief),  for  respond- 
ents. 

HIRSCHBERG,  J.  The  action  is  at  law  to  recover  damages  for 
the  breach  of  an  executory  contract  relating  to  the  sale  of  real  estate ; 
the  claim  having  been  assigned  to  the  plaintiff  by  Ferdinand  H.  Mela. 

The  defendants'  testator,  William  H.  Burgess,  wrote  the  following 
letter  to  his  attorneys,  Messrs.  Rose  &  Putzd,  oa  the  day  of  its  date: 


"Means.  Bose  ft  Pntzel— 

"Gentlemen:  If  you  will  procure  a  general  release  execatefl  to  me 
Ferdinand  H.  Mela  of  any  and  er&ey  claim  that  he  may  allege  tbat  he  has 
against  me,  I  will  agree  to  pay  to  yon  for  his  account  whater^  sum  I  may 
realize  on  the  sale  of  the  Coronet,  58th  Street  and  Sixth  Avenue,  over  and 
above  six  hundred  and  ninety  thousand  dollars,  but  only  to  the  extent, 
however,  of  tw«ity-flve  thousand  dollars,  bo  that  in  no  erent,  shall  he  re- 
ceive from  me  more  than  twenty-flve  thousand  dollars.  In  speaking  of  alx 
hundred  and  ninety  thousand  dollars,  I  include  the  present  mortciiges  of 
all  kinds  affecting  the  property.  This  is  Intmded  to  bind  me  and  uiy  ex- 
ecutors.       Very  truly  youis,  W.  H.  Burgess." 

Upon  the  receipt  of  the  letter.  Rose  &  Putzel  sent  for  plaintifTs  as- 
signor, Ferdinand  H.  Mela,  and  he  at  once  executed  and  delivered 
to  them  a  general  release  in  favor  of  Burgess.  Ever  since  accepting 
that  release  in  1903,  Burgess,  and  since  his  death  in  1909  the  defend- 
ants, his  executors,  have  refused  to  sell  the  Coronet.  The  Coronet 
is  a  valuable  apartment  house  in  the  borough  of  Manhattan,  and  since 
the  acceptance  of  saicl  release  by  Burgess  has  been  salable  at  front 
$725,000  to  $775,000,  and  has  produced  for  Burgess  or  his  estate  a 
large  net  annual  income.  After  accepting  the  rdease  Burgess  made 
no  effort  whatever  to  sell  the  property.  On  the  contrary,  he  conveyed 
it  to  his  wife  gratuitously,  and  she  refused  advantageous  offers  for  its 
purchase,  and  manifested  an  intention  to  keep  the  property.  Since 
his  death  his  executors,  to  whom  the  property  was  devised  by  him 
in  trust  with  a  power  of  sale,  have  made  no  attempt  to  sell  it.  They 
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have  now  petitioned  for  their  discharge.  In  1910  the  plaintiff  brought 
an  action  in  equity,  alleging  these  facts,  and  asking  to  have  it  ad- 
judged that  she  had  a  lien  upon  the  Coronet  to  the  extent  of  $25,000. 
The  complaint  in  that  action  was  dismissed  by  the  First  Department 
of  this  court  for  want  of  equity,  but  without  prejudice  to  an  action 
at  law  for  relief  with  respect  to  the  same  subject-matter.  See  Simon 
V.  Burgess,  146  App.  Div.  37, 130  N.  Y.  Supp.  642. 

This  acti(»i  has  since  be«j  instituted*  to  recover  damages  for  the 
alleged  breach  of  contract  by  Burgess  and  the  defendants  in  refusing 
to  sell  the  Coronet  within  a  reasonable  time.  At  the  conclusion  of  the 
plaintiff's  evidence^  the  learned  Trial  Term  dismissed  the  complaint 
solely  on  the  ground  that  the  facts  proven  did  not  constitute  a  cause 
of  action  at  law,  and  cited  as  its  authority  for  that  decision  the  cases 
of  LoriUard  v.  Silver,  36  N.  Y.  578,  more  fully  reported  in  3  Trans. 
App.  146,  and  Murray  t.  Baker,  6  Hun,  264.  Althou^  the  question 
presented  is  by  no  means  free  from  doubt,  I  think  a  contrary  con- 
clusion may  be  reached.  In  Lorillard  v.  Silver,  supra,  it  appeared  that 
the  purchaser  of  land  agreed  with  the  seller  to  pay  an  additional  owi- 
sideration  of  $500  upon  a  contingency  expressed  m  these  words : 

*1n  case  I  [1.  e.,  the  irarcbaser]  realize  tbtrt^-flve  hundred  dollars  for 
said  land,  or  any  other  sum  between  three  thousand  and  thlrty-flve  hundred 
that  I  may  sell  said  land  for,  less  the  interest  on  said  pnrduse^  aftw  six 
months,  and  to  the  time  I  may  dl^Kwe  of  the  same." 

The  evidence  established  the  fact  that  the  purchaser,  the  defend- 
ant, had  refused  an  offer  of  $4,500  for  the  property,  and  that,  after 
such  refusal,  the  property  had  depreciated  in  value,  so  that  it  was 
doubtful  whether  it>could  be  sold  for  the  original  purchase  price  of 
$2,500.  What  the  Court  of  Appeals  held  in  that  case  was  that  under 
the  facts  found  by  the  referee,  before  whom  the  case  had  been  tried, 
the  defendant  purchaser  was  not  bound  as  matter  of  law  to  accept 
the  offer  of  $4,500.  See  Jones  v.  Kent,  80  N.  Y.  585,  590.  Two 
opinions  were  written  in  the  case,  one  by  Judge  Hunt,  to  the  effect 
that  the  contract  did  not  import  an  obligation  on  defendant's  part 
to  sell,  and  one  by  Judge  Grover,  to  the  effect  that  the  contract  did 
import  an  obligation  upon  the  defendant's  part  to  sell  within  a  rea- 
sonable time,  but  that  the  defendant  was  not  obliged  to  accept  the 
first  offer.  Two  of  the  judges  dissented  from  the  judgment  of 
the  court,  and  the  rest  concurred,  but  the  grounds  of  their  concurrence 
do  not  txpres&ly  appear. 

In  Murray  v.  Baker,  supra,  the  plaintiff  did  certain  flagging  for 
the  defendant  in  front  of  eight  houses  owned  by  the  latter,  under 
a  written  agreement  which  stated  that  the  plaintiff  would  wait  for 
payment  "until  Baker"  (the  defendant)  "sells  some  of  the  houses  for 
cash,  and  then,  when  sold,  I  want  my  bill  of  flagging  paid."  On  the 
trial  it  appeared  that  the  defendant  had  sold  one  house  for  soap  and 
another  for  jeweliy,  and  still  owned  the  rest  The  court  held  that 
the  plaintiff  could  not  recover  the  amotmt  of  his  bill;  tiie  sale  of 
some  of  the  houses  for  cash  being  a  condition  precedent  to  the  pay- 
ment for  the  flagging.  This  decision  seems  to  have  been  largely  rased 
upon  Judge  Hunt's  opinion  in  Lorillard     Silver,  supra. 
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The  contract  in  the  case  at  bar  I  think  fairly  imports  an  obligation 
on  the  part  of  the  defendant's  testator  to  sell  the  Coronet  wiuiin  a 
reasonable  time,  and  the  facts  disclosed  by  the  records  before  us  are 
distinguishable  from  the  facts  disclosed  in  the  Lorillard  and  Murray 
Cases.  In  neither  of  those  cases  was  there  any  evidence  such  as  the 
record  in  the  case  at  bar  contains,  establishing  a  persistent  neglect 
to  sell  continuing  for  a  long  period  of  time  during  which  the  property 
could  have  been  sold  for  a*  profit.  In  the  Lorillard  Case  only  one 
offer  was  refused,  after  which  the  property  depreciated  in  value; 
and  in  the  Murray  Case  the  record  on  appeal  shows  that  the  defendant 
had  diligently  endeavored  to  sell  the  houses  for  cash,  but  had  been 
unable  to  do  so.  Moreover,  the  language  of  the  contract  in  the  Loril- 
lard and  Murray  Cases  differs  materially  from  the  language  employed 
in  the  case  at  bar.  In  the  Lorillard  Case  the  money  was  to  be  paid 
only  in  the  event  that  the  defendant  "may  sell  said  land,"  and  in  the 
Murray  Case  nothing  was  due  "until  Baker  sells  some  of  the  houses 
for  cash."  In  the  case  at  bar  the  plaintiff's  assignor  was  to  be  paid 
an  ascertainable  amount  from  whatever  sum  the  defendants'  testator' 
might  realize,  "on  the  sale"  of  the  property.  'Thus,  while  the  amount 
that  imght  be  realized  was  uncertain,  tiie  phrase,  "on  the  sale/'  shows 
that  the  parties  definitely  contemplated  "the  sale"  of  the  property. 
On  the  other  hand,  in  the  Lorillard  Case,  the  money  was  to  be  paid 
from  the  proceeds  realized  at  such  time  as  the  defendant  "may  dis- 
pose of"  the  land ;  and  in  the  Murray  Case  it  was  not  payable  until" 
the  houses  should  be  sold  for  a  certain  commodity,  viz.,  "cash."  In 
those  cases  the  sale  was  an  uncertainty.  In  the  case  at  bar  it  seems 
to  have  been  definitely  contemplated  and  provided  for. 

[1]  The  intenticm  to  sell  is  a  reasonable  implication;  and,  while 
it  might  have  been  more  explicitly  expressed,  yet,  as  the  language 
of  the  contract  was  chosen  by  die  defendants'  testator,  any  am- 
biguity must  be  construed  against  them.  See  Industrial  &  Gen- 
eral Trust,  Ltd.,  v.  Tod,  180  N.  Y.  215,  235,  73  N.  E.  7. 

[2]  The  construction  contended  for  by  the  defendants  would  al- 
low them  to  enjoy  the  consideration  advanced  to  Burgess  without 
being  tmder  the  necessity  of  paying  anything  therefor.  It  would 
allow  a  party  who  had  received  a  valuable  consideration  under  a 
contract  the  option  of  determining  whether  the  contract  should 
ever  be  performed  on  his  part.  Such  construction  should  not  be 
adopted,  unless  rendered  imperative  by  the  language  chosen.  See 
Russell  V.  Allerton.  108  N.  Y.  288,  15  N.  E.  391,  and  Noyes  v. 
Barnard,  63  Fed.  782,  787,  788,  11  C.  C.  A.  424. 

[3]  That  a  contract  such  as  that  in  the  case  at  bar  imports  an  ob- 
ligation to  sell  within  a  reasonable  time  seems  a  construction  con- 
sonant with  the  weight  of  authority  in  this  and  other  jurisdictions. 
In  Tones  v.  Kent's  Administrators,  etc.,  80  N.  Y.  585,  the  Court 
of  Appeals  construed  an  agreement  reading  as  follows : 

"Received  of  J.  W.  Jones  b7  agreement  one  tbousand  shares  of  St.  Joe 
Lead  Stock  for  which  I  have  paid  him  ^,000.  The  understanding  is  that  I 
hm  to  give  said  Jones  one-half  of  whatever  price  the  same  la  sold  for,  when 
sold  over  and  above  that  earn. 

"Dated  New  Tork,  June  lA,  186G,  E.  RoekweU.'* 
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The  court  held  that  the  contract  imported  an  obligation  to  sell 
the  stock.  In  Mogulewsky  v.  Rohrig,  104  App.  Div.  147,  93  N. 
Y.  Supp.  590,  it  appeared  that  the  last  payment  was  to  be  made  on 
a  building  contract  when  a  permanent  loan  had  been  secured  on  the 
building,  lliis  court  held  that  the  fact  that  no  permanent  loan  had 
been  obtained  was  no  defense  to  an  action  to  recover  the  last  pay- 
ment, when  it  appeared  that  failure  to  obtam  said  loan  was  due  to 
the  fault  of  the  owner  in  permitting  the  sale  of  the  premises  under 
foreclosure. 

In  Edmunds  v.  Wilkinson,  7  Carr.  &  P.  387,  plaintiff  sued  in 

assumpsit  on  an  agreement  reading  as  follows : 

"In  conslderatloii  of  your  stgnlng  tbe  conaeDt  to  the  snpersedeas  of  my 
etHiuulMdoii,  I  mtdertake,  In  the  eroit  of  reoorering  the  Standlab  prop- 
erty, to  liquidate  yoar  claim  agalost  me,  amonntiiig  to  £180  18s  80,  althon^ 
I  am  not  legally  liable  to  the  same." 

The  court  held  that  the  agreement  implied  a  promise  to  take  some 
proceedings  for  the  recovery  of  the  Standish  property.  In  Noyes 
V.  Barnard,  supra,  the  plaintiff  and  another  entered  into  an  agree- 
ment «with  the  defendants  to  purchase  certain  timber  hmds  for  the 
defendants,  and  to  receive  for  their  services  a  certain  percentage 
of  the  profits  arising  out  of  the  sale  of  the  lands  or  the  timber.  The 
lands  were  purchased,  and  the  defendants  thereafter  refused  an  of- 
fer made  by  a  responsible  person  to  purchase  the  lands  at  a  price 
that  would  have  yielded  about  300  per  cent,  profit.  It  wjis  held  that 
the  plaintiff  could  maintain  an  action  at  law  to  recover  his  share  of 
the  profits  based  on  such  offer,  on  the  ground  that  there  was  an 
implied  obligation  to  sell  in  a  reasonable  time  and  at  a  reasonable 
price. 

In  Nunez  v.  Dautel,  19  Wall.  560,  22  L.  Ed.  161.  the  Supreme 
Court  of  the  United  States  held  that  an  agreement  to  pay  a  certain 
sum  of  money  for  services  "as  soon  as  the  crop  can  be  sold  or  the 
money  raised  from  any  other  source"  did  not  mean  that  if  the  crop 
should  be  destroyed  or  never  sold,  and  that,  if  the  parties  promis- 
ing could  not  procure  the  money  from  any  other  source,  the  debt 
should  never  be  paid.  The  contract  was  construed  as  a  promise  to 
pay  in  either  mode  specified  in  the  agreement,  or  failing  payment 
by  either  mode,  as  a  contract  to  pay  absolutely  within  a  reasonable 
time.  In  Hicks  v.  Shouse,  17  B.  Men.  (Ky.)  4S3,  the  contract  was 
to  pay  $500  "so  soon  as  I  sell  my  house  and  lot  in  the  city  of  Lex- 
ine^ton  and  until  said  sale  is  made  I  promise  to  pay  eight  per  cent, 
interest  on  said  sum.*'  The  court  held  that  the  $500  was  due  in 
a  reasonable  time.  In  Sears  v.  Wright,  24  Me.  278,  a  note  was 
made  payable  "from  the  avails  of  logs  bought  of  M.  M.,  when 
there  is  a  sale  made."  The  court  held  that  the  note  was  not  pay- 
able on  a  contingency,  but  absolutely  after  a  reasonable  time  to 
sell  the  logs  had  elapsed.  In  Williston  v.  Perkins,  51  Cal.  554,  the 
builder  of  a  vessel  agreed  to  pay  for  work  done  on  it  when  it  was 
sold.  The  court  held  that  he  had  only  a  reasonable  time  within 
which  to  sell  it,  after  which  the  agreement  to  pay  became  absolute. 
To  like  effect  in  principle  are  Dana  v.  Mason,  4  Vt  368;  Vermont 
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Marble  Co.  v.  Mann,  36  Vt.  697;  Black  v.  Bachelder,  120  Mass. 
171 ;  and  Mclntyre  v.  Belcher,  14  C  B.  [N.  S.]  654. 
The  judgment  should  be  reversed. 

Judgment  reversed  ana  new  trial  granted,  coila  to  abide  the  event  All 

concur. 


(162  App.  DlT.  4S9.) 

In  re  BENSBL  et  aL,  Board  of  Water  Snpply. 

In  re  SOUTHERN  AQUEDTIOT  DEPARTMENT. 

(Snpreme  Court,  AppeUate  Division,  Second  Department.   September  10, 1912.) 

1.  EiaiTENT  Domain  ({  238*)— PBOOXBDiNoe  —  CoifsoLiDATion  —  Afpobtion- 

UZTT. 

Where  proceedings  to  condemn  land  for  pnbUc  water  supply  were  oon* 
solldated,  and  claimant  stipulated  to  regard  the  oonaoUdated  proceeding 
as  an  original  proceeding,  and  to  fix  the  date  of  tiie  takli^t  of  his  prop- 
erty OB  of  July  2,  1910.  the  city  was  not  entitled  to  object  that  the 
award  liad  not  been  apportioned,  so  that  It  could  comply  with  the  stat 
nte  and  pay  Interrat  from  the  time  of  taking. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Gent.  Dig.  ff  01^ 
ei9,  668,  669-660.  666,  668,  609.  671.  678.  674>  687;  Dea  Dig.  |  2S&*] 

'2.  BlONEirT  DOICAIN  (%  172*)— •ADJODBITIRNT  of  PROCBDIHO — DiBCBBTIOH. 

Where  a  court  had  Jurisdiction  of  a  proceeding  to  condemn  land  for 
a  city  water  supply,  it  had  discretionary  power  to  refuse  to  l^r  the 
matter  at  Special  Term,  and  to  direct  the  case  to  be  submitted  to  an- 
other Justice  within  tlia  jndldal  dlstzlct,  who  had  appointed  tlie  commis- 
sioners. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  II  47&- 
472 :  Dec  Dig.  %  172.*] 

S.  Eia.'SfENT  Domain  ({  817*) — PnocEBniNOS— Title. 

Where  proceedings  to  condemn  land  for  a  city's  water  supply  had  been 
conducted  according  to  the  terms  of  the  statute,  and  no  person  claimed 
to  hare  any  Interest  in  the  land  adverse  to  claimant,  whose  title  had 
been  assumed  throughout  the  proceeding,  the  city  acquired  a  good  title 
by  the  proceedings,  and  would  be  protected  in  making  payment  to  the 
daimast. 

[Ed.  Note. — For  other  oases,  aee  Eminent  Domain.  Gent  Dig.  ||  884- 
840;  Dec.  Dig.  I  317.*] 
4.  EmNENT  Domain  (i  288*) — Gondocnatioh  PBOOBBDiHcn — ^Awabd~{Rb- 
vntw. 

An  award  by  commissioners  in  condeomation  proceedings  wUl  not  be 
■et  aside  for  inadequa^  or  exceMlveness,  unless  it  is  palpably  wrong  In 
either  regard,  nor  will  It  be  vacated  by  mere  errors  In  receipt  or  re- 
jection of  evidence;  bat,  to  Justify  reversal,  it  must  appear  that  the 
commisslonas  adopted  an  erroneous  principle  In  eetlniatlng  the  com- 
pensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  C^t  Dig.  H  31^ 
619.  658,  659,  660,  666,  668,  669,  671.  673,  674,  687 ;  Dec.  Dig.  |  28a*] 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  and  petition  of  John  A.  Bensel 
and  otiiers.  constituting  the  Board  of  Water  Supply  in  the  Oty  of 
New  York,  to  acquire  real  estate  in  the  towns  of  Mt.  Pleasant  and 
Greenburgh.   From  a  final  order  of  the  Special  Term  with  reference 
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to  the  Southern  Aqueduct  Department,  Consolidated  Sections  15 
and  17,  confirming  an  award  of  $380,000  for  certain  parcels  of  land 
in  Westchester  county  taken  for  such  water  supply,  thie  City  of  New 
York  appeals.   Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

I.  J.  Beaudrias,  of  Yonkers,  for  appellant. 

W.  R.  Oglesby,  of  New  York  City,  for  respondent 

WOODWARD,  J.  The  proceeding  now  before  this  court  on 
review  was  originally  instituted  to  take  certain  pieces  of  property, 
and  was  known  as  "Section  No.  15."  Subsequently  it  was  con- 
solidated with  "Section  17,"  and  it  appears:  to  have  been  agreed 
among  counsel  before  the  commissioners  that  the  takin^^  should 
be  regarded  as  of  the  2d  day  of  July,  1910,  though  the  original  tak- 
ing, under  the  statute,  would  have  been  on  the  6th  day  of  Decem- 
ber, 1909.  The  dty  of  New  York  appeals  from  the  award,  urging 
that  it  is  excessive,  that  there  was  a  failure  of  evidence  as  to  the 
claimant's  title  to  the  premises,  that  an  order  of  the  Special  Term, 
refusing  to  hear  the  matter  and  adjourning  the  same  to  be  heard 
by  the  justice  who  appointed  the  commissioners  was  an  abuse  of 
discretion,  and  that  the  award  has  not  been  apportioned  so  that 
the  city  of  New  York  can  comply  wilh  the  statute  and  pay  interest 
from  the  time  of  the  taking. 

[1  ]  The  latter  objection,  it  seems  to  tw,  is  fully  met  by  the  agree- 
ment, to  be  found  in  the  record,  that  the  claimant  stipulated  to  re- 
gard the  consolidated  proceeding  as  the  original  proceeding,  and 
to  fix  the  date  of  the  taking  as  of  the  2d  day  of  July,  1910.  It  is 
true  that  no  formal  stipulation,  as  suggested,  was  entered  into; 
but  the  informal  agreement  before  the  commissioners  appears  to 
have  been  acted  upon  by  all  parties  throughout  the  proceeding,  and 
we  apprehend  that  the  city  of  New  York,  being  called  upon  to  pay 
only  interest  from  the  time  of  the  second  taking,  is  not  in  a  posi- 
tion to  complain. 

[I]  Equally  without  merit  is  the  effort  to  review  the  discretionary 
order  of  the  court  at  Special  Term,  adjourning  the  proceeding. 
The  court,  having  jurisdiction,  had  the  discretionary  power  to  send 
the  case  to  another  justice  within  the  judicial  district,  and  no  es- 
sential right  of  the  city  is  affected  by  the  exercise  of  this  discretion. 
It  is  very  doubtful  if  the  order  is  appealable  in  any  event. 

[3]  Upon  the  question  of  the  claimant's  title  there  is  no  dispute. 
The'  record  shows  that  the  maps,  stated  to  be  made  up  from  the 
title  deeds  of  the  claimant,  and  referred  to  tlierein,  were  in  evi- 
dence in  the  first  proceeding,  and  appear  to  have  been  adopted  in 
the  consolidated  proceeding.  No  one  is  here  claiming  to  have  any 
interest  in  the  real  estate.  The  entire  proceeding  assumed  title  in 
the  claimant,  and  there  is  not  the  slightest  reason  to  suppose  that 
there  is  any  outstanding  adverse  title.  At  any  rate,  the  proceeding 
having  gone  forward  under  the  terms  of  the  statute,  it  is  not  to  be 
doubted  that  the  cit^  of  New  York  has  a  good  title,  and  that  it 
would  be  protected  m  making  payment  to  the  claimant 
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[4]  It  Is  urged  that  certain  testimony  in  behalf  of  the  claimant 
should  be  disregarded,  because  it  is  alleged  to  have  been  based  to 
some  extent  upon  the  opinions  of  others  furnished  privately.  The 
record  would  seem  to  indicate  that  much  of  the  claimant's  testimony 
was  disregarded;  for,  while  his  witnesses  estimated  his  damages  at 
$750,000  and  over,  as  against  $272,520  and  above  by  the  witnesses 
for  the  city  of  New  York,  Uie  award  made  was  only  $380,000,  or 
only  about  one-half  that  fixed  by  the  claimant's  witnesses.  It  is 
always  to  be  borne  in  mind  that  in  condemnation  proceedings  the 
commissioners  are  called  upon,  in  the  discharge  of  their  duties,  to 
view  the  premises;  and  the  rule  is  well  established  that  an  award 
by  commissioners  will  not  be  set  aside  for  inadequacy,  or  because 
excessive,  unless  the  award  is  palpably  wrong  in  either  regard.  Nor 
will  it  be  set  aside  for  mere  errors  in  the  receipt  or  rejection  of  evi- 
dence. To  justify  the  reversal  of  an  award  for  error  of  law,  it  must 
be  made  to  appear  that  the  commissioners  adopted  an  erroneous 
principle  in  estimating  the  compensation.  Harlem  River  &  Port 
Chester  R.  Co.  v.  Reynolds,  50  App.  Div.  575,  64  N.  Y.  Supp.  199. 

There  is  nothing  in  the  record  now  before  us  to  indicate  that  the 
commissioners  did  not  properly  discharge  their  duties,  and  the  or- 
der confirming  the  award  should  not  be  disturbed.  In  order  to 
avoid  any  possible  confusion,  I  suggest  that,  as  a  condition  of  af- 
firmance, the  claimant  be  required  to  stipulate  that  interest  upon 
the  entire  amount  of  the  award  be  computed  from  the  2d  day  of 
July,  1910. 

The  order  appealed  from  shpuld  be  modified,  by  providing  that 
the  claimant  be  required  to  stipulate  that  interest  upon  the  entire 
amount  of  the  award  be  computed  from  July  2,  1910,  SLod,  as  so 
modified,  af&rmed,  witibout  costs.   All  concur. 


(U2  App.  DlT.  82&) 

In  re  NORTON. 

(Snpreme  Oonrt,  Appellate  Division,  Third  Department  September  11, 1912.) 

1.  iKTOXicATtNO  Lkjuobb  (8  38*) — Local  Option  BLSonoir— Ibbeguubitixs. 

Where  alleged  irregnlarltfes  prior  to  the  canTass  of  the  votes  In  a 
local  option  election  were  presented  by  afBdavits  sworn  to  on  Information 
and  belief  only,  and  the  sources  of  the  Information  alleged  did  not  sup- 
port tbe  ehazses,  and  tbe  trregnlarlttea  wwe  posltlTeiy  denied  by  an* 
Bwering  affldavita,  and  no  objection  or  protest  concerning  the  same  was 
made  by  the  board  of  inspectors  at  Oie  time  wben  sucb  IrregnlaritieB 
mlsht  have  been  corrected  or  avoided,  they  wore  insufficient  to  justuy  a 
nsubmiflston. 

[Ed.  Note.— For  other  caaee,  see  Intoxicating  Llqnon,  Dea  Dig.  {  88.*] 

2.  iKTOXicAnNO  LiQTTOBs  (J  38*) — Wbokoful  Sale — Local  Option  Question 

— Election — Objection — REevBans&iON. 

Liquor  Tax  Law  (Consol.  Laws  1009,  c  34)  S  13,  provides  that  if  for 
any  reason,  except  for  failure  to  file  any  petition  therefor,  the  four  prop- 
ositions provided  for  submission  to  electors  shall  not  hare  been  properly 
submitted  at  the  biennial  town  meeting,  sucb  propositions  shall  be  sub- 
mitted at  a  special  town  meeting  called,  on  the  filing  of  a  petition  wltb 

*ri>r  other  cases  s«6  same  toplo  4 1  xvmbu  In  Dec.  A  Am.  Dfgi.  1807  to  data,  *  Rqt'r  Indam' 
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tbe  town  dexk  and  an  order  of  the  Bnpreme  Oonrt  or  County  Oonrt,  or 
a  jndge  or  justice  thereof.  Held,  that  wbeK  every  reQuirement  down 
to  tbe  closing  of  the  polls  was  anbstantlallr  compiled  with,  and  at  the 
close  of  the  polls  the  votes  yrete  canvassed,  the  result  declared,  and  a 
return  of  the  ballot  clerks  filed  with  the  town  clerk,  from  which  a  cer- 
tificate of  the  result  of  the  election  was  required  to  be  given  to  the 
county  treasurer,  tbe  failure  of  tbe  election  Inspectors  to  file  a  return 
and  to  seal  and  deliver  the  ballot  box  to  tbe  proper  custodian  did  not 
invalidate  tba  election. 

tUd.  Notft^For  other  cases,  see  Intozleattng  Liquors,  Dee.  Dig.  1 88.*] 

Appeal  from  Special  Term,  Washington  County. 

Application  by  Enoch  B.  Norton  for  a  resubmission  of  the  local 
option  questions  to  the  electors  of  the  Town  of  Hartford  pursuant 
to  the  Liquor  Tax  Law,  §  13.  From  an  order  directing  a  resub- 
mission (75  Misc.  Rep.  180.  134  N.  Y.  Supp.  1030),  certain  inter- 
veners appeal.  Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Jere  M.  Cronin,  of  Glens  Falls  (J.  A.  Kellogg  and  Jenkins  & 
Barker,  all  of  Glens  Falls,  of  counsel),  for  appellants. 
Clarence  £.  Parker,  of  Granville,  for  respondent. 

PER  CURIAM.  At  the  town  meeting  held  in  connection  with 
the  general  election  in  the  town  of  Hartford,  Washington  county, 
in  November,  1911,  the  four  questions  designated  in  section  13  of 
the  Liquor  Tax  Law  (Consol.  Laws  1909,  c.  34)  were  voted  upon 
by  the  electors  of  that  town.  The  majority  of  the  votes  cast  were 
in  the  negative  as  to  questions  1  and  2,  and  in  the  affirmative  as 
to  question  3.  The  vote  as  to  question  4  was  declared  by  the  board 
of  election  inspectors  at  the  close  of  the  canvass  as  one  majority 
in  the  affirmative.  Concededly  down  to  and  including  the  opening 
of  the  polls  on  election  day,  every  provision  of  the  Liquor  Tax 
Law  for  the  submission  of  ttit  four  local  option  questions  to  the 
electors  of  the  town  of  Hartford  had  been  complied  with. 

[1]  However,  the  petition  upon  which  this  application  for  re- 
submission is  based  charges  that  the  inspectors  of  election  illegally 
received  the  votes  of  two  minora,  Ashline  and  Parker.  As  to  Ash- 
line,  it  appears  from  his  affidavit,  a  copy  of  which  is  found  in  the 
moving  papers,  that  he  became  of  age  in  May  preceding  the  date 
of  the  election.  The  charge  that  Parker  voted  is  made  by  the 
petitioner  upon  information  and  belief,  and  the  charge  that  he  vot- 
ed in  the  affirmative  is  made  upon  belief  only.  The  sources  of  the 
petitioner's  information  and  the  grounds  of  his  belief  as  to  both 
of  these  charges  are  stated  to  be  affidavits  annexed  to  the  petitions, 
in  none  of  which  is  to  be  found  any  statement  whatever  bearing 
upon  either  of  the  two  charges.  Other  irregularities  are  also 
charged  in  the  petition  as  occurring  prior  to  the  canvass  of  the 
votes,  but  all  of  them  are  positively  denied  by  the  answering  af- 
fidavits.  No  objection  or  protest  whatever,  so  far  as  appears,  was 
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made  to  the  board  of  inspectors  by  any  person  at  the  time  when 
such  alleged  irregularities  might  have  been  corrected  or  avoided. 

[2]  A  careful  examination  of  the  papers  used  in  support  of  and 
in  opposition  to  the  application  for  resubmission  leads  to  the  con- 
clusion that  the  learned  justice  at  Special  Term,  before  whom  the 
merits  of  the  application  were  argued,  committed  no  error  in  dis~ 
regarding  the  charges  set  forth  in  the  petition  as  having  occurred 
prior  to  the  closing  of  the  polls,  and  in  the  eidiaustive  opinion 
which  accompanied  his  decision  he  stated : 

"There  are  but  two  of  the  defects  In  the  aubmlBalon  which  leqnlre  consldera* 
tlon:  (1)  The  fallnre  to  make  and  file  the  original  atatonaita  of  can- 
vass (Election  Law  LGonBol.  Laws  1909.  c.  17]  |  878);  (2)  tbe  failure  forth- 
with to  seal  the  ttaUot  box  and  retain  it  to  the  pxapet  cnstodian,  to  be 
preserred  InTlolata  Id.  S  874." 

Upon  the  closing  of  the  polls,  the  inspectors  of  election  pro- 
ceeded to  canvass  the  ballots.  The  first  count  gave  a  majority  of 
six  in  the  affirmative  on  question  4.  At  the  request  of  one  of 
the  inspectors  whose  affidavit  appears  in  the  moving  papers,  he 
was  allowed  to  recount  the  b^lots,  rejecting  such  as  he  considered 
void.  No  ballots  upon  the  local  option  questions  were  protested 
as  marked  for  identification,  and  no  indorsement  was  made  by  the 
inspectors  upon  any  void  ballot.  The  result  of  such  count  was  one 
majority  in  the  affirmative,  which  result  was  accepted  by  the  in- 
spectors of  election  as  correct,  and  so  declared.  The  town  clerk 
neglected  to  furnish  blanks  upon  which  the  inspectors  and  ballot 
clerks  should  have  made  their  returns,  but  delivered  to  the  ballot 
clerks  a  blank  sheet  of  paper  to  which  an  excise  ballot  was  at- 
tached, and  the  ballot  clerks  thereupon  made  their  return  of  the 
vote  cast  upon  the  four  local  option  questions,  showing  the  vote 
upon  question  4  to  have  been  in  the  affirmative,  which  return 
was  filed  with  the  town  clerk.  The  inspectors  of  election,  having 
no  Return  blanks  on  the  local  option  questions,  adjourned  without 
making  any  return  of  the  vote  cast  thereon,  leaving  the  ballot  box 
locked,  but  not  sealed,  and  in  the  polling  place.  The  following 
morning  the  town  board  met  as  a  board  of  canvassers,  and,  wiUi- 
out  any  authority  of  law  therefor,  opened  the  ballot  box,  counted 
the  ballots,  and  assumed  to  make  a  return,  which  was  signed  by 
the  supervisor,  town  clerk,  and  the  four  justices  of  the  peace,  cer- 
tifying the  vote  on  local  option  question  number  4  as  two  in 
the  affirmative,  and  filed  such  document  in  the  town  clerk's  office. 
Soon  thereafter  this  proceeding  was  brou|;ht  to  obtain  an  order 
directing  the  resubmission  of  the  local  option  questions. 

Section  13  of  the  Liquor  Tax  Law  provides  that : 

"If  for  any  reason  except  the  failure  to  flle  any  petition  therefor,  tbe 
four  propositions  provided  to  be  submitted  herein  to  tbe  electors  of  a  towu 
shall  not  have  been  properly  submitted  at  such  biennial  town  meeting,  such 
propositions  shall  be  submitted  at  a  special  town  meetlns  dnly  called.  But 
a  special  town  meeting  shall  only  be  called  upon  filing  with  the  towu 
clerk  tile  petition  aforesaid  and  an  order  of  the  Supreme  Ooort  or  County 
Oonrt,  a  Justice  or  ludss  thweof  xeqwctivelT  •  •  •  saffldeot  reason 
being  shown  tii&eetov.** 
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The  Special  Term  held  that  the  making  and  filing  by  the  inspec- 
tors of  the  original  statements  of  canvass,  and  the  sealing  by  them 
and  returning  the  ballot  box  to  the  proper  custodian  at  the  close 
of  the  canvass  on  election  day,  were  parts  of  the  submission  of 
the  local  option  questions,  and,  not  having  been  performed,  such 
questions  were  not  properly  submitted  at  such  biennial  town  meet- 
ing, and  upon  such  holding  granted  the  order  for  resubmission  ap- 
pealed from.  With  this  conclusion  we  cannot  agree.  Concededly 
■every  requirement  of  section  13  down  to  the  opening  of  the  polls 
was  strictly  complied  with,  and  the  Special  Term  has  held  and 
properly,  too,  as  before  stated,  that  the  charge  of  irregularities  hav- 
ing taken  place  prior  to  the  closing  of  the  polls  did  not  justify 
granting  an  order  for  resubmission  and  should  be  disregarded.  At 
the  close  of  the  polls,  the  votes  were  canvassed,  the  result  declared, 
and  a  return  of  the  ballot  clerks  filed  with  the  town  clerk,  from 
which  a  certificate  of  the  result  of  the  election  was  required  by  law 
to  be  given  by  the  town  clerk  to  the  county  treasurer  for  his  guid- 
ance for  passin|^  upon  applications  for  the  issuing  of  licenses. 

Without  passmg  upon  the  contention  of  the  interveners  that  the 
submission  provided  for  by  the  Liquor  Tax  Law  was  complete 
when  the  opportunity  was  legally  ^ven  to  the  electors  at  the  open- 
ing of  the  polls  to  vote  for  or  agamst  local  option,  it  must  be  held 
that,  the  votes  having  been  cast,  canvassed,  the  result  declared,  and 
the  return  made  by  the  ballot  clerks,  the  failure  of  the  inspectors 
to  make  and  file  a  return  and  to  seal  and  deliver  the  ballot  box 
to  the  proper  custodian  could  not  invalidate  the  election.  If  a  fail- 
ure to  observe  every  provision  of  law  relating  to  the  conduct  of 
elections  and  the  acts  to  be  performed  by  election  officers  were 
allowed  to  avoid  an  election,  very  few  elections  would  stand.  It 
is  the  result  of  the  vote  which  must  control,  and  the  expressed 
will  of  the  electors  cannot  be  invalidated  by  reason  of  the  careless- 
ness of  election  officials.  As  was  said  in  the  case  of  Hirsch  v. 
Wood,  148  N.  Y.  146,  42  N.  E.  537: 

"We  can.  concave  of  no  principle  which  permita  ttie  disfranchisement  ot 
Innocent  TOters  for  the  mistake  or  even  the  wfllfnl  mlBcondnct  of  election 
offlcera  In  performing  the  duty  cast  npon  them.  The  object  of  tiectlona  Is  to 
ascertain  the  popular  will  and  not  to  thwart  it  The  object  of  electton  laws 
is  to  secure  the  rights  of  duly  qnalifled  electora  and  not  to  defeat  them." 

Many  quotations  to  the  same  effect  might  be  given  from  the 
opinions  of  our  highest  court. 

Under  the  conceded  facts  the  order  granting  a  resubmission  must 
be  reversed. 
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(Supreme  Court,  Trial  Term,  Kings  Ooonty.  M&y,  1912.) 

1.  TBADB  nNIOirS  (I  7*) — MiacBEBSEfTP — LIABILITT  FOB  EXPUUSIOK. 

A  natloDal  plambers*  associaUon  i»  liable  for  the  act  of  Its  local  union 
In  expelling  a  member  In  disregard  of  tlie  role  prescribing  iKoeedure 

therefor. 

[Ed.  Note.— For  other  cases,  see  Trade  Unions,  Dec.  Dig.  S  7.*] 

2,  TBA.DI  CNZONS  (I  9*) — ^MEVBEBSniP — EZFTTLBIOK — QUESTION  FOB  THE  JlTBT. 

In  an  action  against  a  national  plumbers'  asBodation  for  damages  for 
expulsion  of  a  member,  erldence  held  to  present  a  question  for  the  Jury 
whether  plaintiff  was  lawfully  expelled. 

[Ed.  Note.— For  other  cases,  see  Trade  nnions,  Cent  Dig.  |  7;  Dec 
Dig.  B  9.*] 

8.  Tbadb  unions  (i  9*) — Judicial  supebvision. 

.  While  the  courts  will  not  Interfere  with  the  internal  management  ot 
trade  unions,  every  member  will  be  accorded  the  rights  and  prlTll^ee 
guaranteed  the  constltntlrai  and  by-laws,  and  If  they  are  dlit^rded 
he  may  seek  redress  In  the  courts. 

[Ed,  Nota — Vm  other  cases,  see  Trade  Unions,  Gent  Dlff.  |  T;  Dec 
Dig.  I  a*} 

■L  XsADB  Unions  (f  9*)— Membebship — Expulsion — Dauaoes. 

Though  the  Jury's  estimate  of  damages  from  ^pulsion  from  a  trade 
union  was  liberal,  it  will  not  be  held  excessive  as  a  matter  of  law,  where 
the  ground  of  expulsion  had  Uttle  to  support  it  and  there  was  no  sug- 
gestion that  the  member  was  not  faithful  to  the  association  prior  to  his 
expulsion. 

[Ed.  Note— For  other  cases,  see  Trade  Unions,  Gent  Dig.  f  7;  De& 
Dig.  i  ».•] 

Action  by  Lanibert  Schouten  against  John  R.  Alpine.  On  motion 
for  new  trial.  Denied. 

Amy  Wren,  of  Brooklyn,  for  plaintiff. 

William  A.  McQuaid,  of  New  York  City,  for  defendant 

KELLY,  J.  [t]  The  questions  upon  which  the  trial  court  reserved 
decision  on  defendant's  motion  for  a  new  trial  were,  first,  whether, 
conceding  the  unlawful  expulsion  of  the  plaintiff  by  the  local  union, 
die  defendant,  the  national  or  parent  organization,  was  liable  in 
damages,  and,  in  the  second  place,  whether  the  ver<Uct  of  the  jury 
was  excessive.  The  first  question  was  discussed  at  some  length  on 
defendant's  motion  to  dismiss,  made  at  the  end  of  plaintiff's  case. 
It  seems  to  me,  on  going  over  the  testimony  and  the  constitution  and 
by-laws  of  the  defendant  and  its  local  branch  or  union,  that  the  re- 
lation of  principal  and  agent  existed  between  the  national  organization 
and  the  defendant.  The  plaintiff  was  a  member  of  the  defendant 
national  organization.  It  was  membership  in  the  national  organization 
which  entitled  him  to  recognition  as  a  union  man.  The  defendant 
acted  through  the  local  unions ;  but  the  constitution  and  laws  show  a 
direct  and  constant  supervision  of  the  local  unions  by  the  defendant, 
especially  with  reference  to  membership,  and  the  compliance  by  mem- 
bers with  the  rules  of  the  organization.  The  dues  paid  by  the  plain- 
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tiff  and  his  fellow  members  went  in  part  to  the  defendant  The  de- 
fendant issued  books  in  which  payments  were  entered  and  signatures 
attached  weekly  showing  that  the  individual  member  was  in  good 
standing.  The  defendant  kept  a  record  of  the  individual  members, 
and,  in  case  of  expulsion  by  local  unions,  the  notice  of  expulsion  was 
sent  out  by  the  national  organization,  the  defendant.  And  besides  all 
this,  we  have  the  explicit  admission  in  the  defendant's  answer  (para- 
graph 6)  that  the  expulsion  of  the  plaintiff  was  ratified  and  confirmed 
by  the  executive  board  of  ttie  defendant.  It  was  this  "ratification" 
which  deprived  plaintiff  of  his  mend>ership.  Ratificaticm  is  more  than 
mere  approval  or  failure  to  object.  It  implies  the  adoption  of  the 
acts  of  tiie  local  union  as  the  act  of  the  defendant.  I  think,  there- 
fore, that  the  defendant  is  liable  for  the  acts  of  the  local  union. 

[2, 1]  On  the  evidence  in  the  case,  the  question  whether  plaintiff 
was  lawfully  expelled  from  the  oi^anization  was  for  the  jury.  While 
the  courts  will  not  interfere  in  the  internal  management  of  these 
voluntary  associations*  still  every  member  has  the  right  to  insist  that 
he  be  accorded  the  rights  and  privileges  guaranteed  to  him  by  the 
constitution  and  laws,  and,  if  these  are  disregarded,  to  apply  to  the 
courts  for  redress.  With  the  far-reaching  powers  granted  to  the 
organization  over  the  individual  members,  for  the  common  welfare, 
arise  certain  duties  and  obligations  on  its  part.  One  of  the  most  im- 
'portant  rights  possessed  by  the  individual  member  in  return  for  his 
allegiance  to  the  union  is  the  right  to  a  fair  trial  before  he  can  be 
deprived  of  membership.  The  constitution  and  laws  secure  him  this 
right,  and  its  enforcement  is  of  supreme  importance  to  the  individual 
member  and  to  the  organization  as  a  whole.  If  this  right  to  know 
the  charges  against  him,  to  be  confronted  by  his  accusers,  with  an 
opportunity  to  defend  himself,  can  be  denied  him  arbitrarily,  if  he  can 
bie  deprived  of  membership  in  the  union  by  star  chamber  proceedings, 
without  a  hearing,  then  the  organization,  instead  of  being  one  of  tiie 
most  uuportant  agencies  for  the  betterment  of  the  laboring  man,  may 
become  a  most  powerful  means  of  oppression.  The  proceedings  re- 
sulting in  the  expulsion  of  this  plaintiff,  both  in  the  local  branch  and 
in  the  national  organization,  appear  to  have  been  conducted  with  a 
disregard  of  the  procedure  enacted  by  the  members  for  their  govern- 
ment. The  jury  has  found  that  he  was  not  accorded  a  fair  hearing 
and  trial,  and  the  defendant  admits  that  it  has  ratified  and  confirmed 
this  illegal  procedure.  The  appeal  granted  to  him  by  the  constitution 
of  the  organization  has  been  denied  him,  because  it  cannot  be  claimed, 
on  the  evidence  here,  that  there  w^s  any  adherence  to  the  prescribed 
procedure.  The  members  of  the  defendant  organization  have  asso- 
ciated themselves  together  for  their  mutual  benefit,  financial  and 
otherwise,  and  I  think  they  are  liable  for  the  affirmative  illegal  acts 
of  those  to  whom  they  have  committed  the  management  of  their  af- 
fairs— acts  not  only  within  the  scope  of  their  agency,  but  which  are 
specially  delegated  to  them. 

[4]  On  the  question  of  damages,  I  am  free  to  say  that  I  think  the 
verdict  is  liberal ;  and  yet  I  hesitate  to  reduce  it  and  to  say  that  as 
matter  of  law  it  is  excessive.  Expulsion  from  the  union  dq}rived  the 
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plaintiff  of  his  opportunity  to  obtain  employment.  Membership  in 
the  organization  is  of  great  advantage,  if  not  essential,  to  the  man 
seeking  employment  in  the  trade.  While  the  nonunion  pitunber  has 
the  legal  right  to  seek  employment,  we  are  informed  from  the  evi- 
dence that  by  agreement  the  master  plumbers — ^the  employers — ^have 
bound  themselves  to  engage  none  but  union  men.  The  expulsion  was, 
therefore,  a  serious  thing  for  this  man.  Whatever  his  shortcomings 
have  been  since  his  expulsion,  and  there  was  evidence  that  he  had 
enlisted  against  his  former  associates,  there  was  no  su^estion  that 
he  was  not  faithful  to  his  association  prior  to  his  expulsion.  The 
alleged  ground  for  expelling  him  seems  to  have  little  to  support  it,  be- 
cause he  promptly  obeyed  the  orders  of  his  union  as  soon  as  he  was 
properly  notified  of  them.  The  jury  heard  his  story  of  his  experiences 
since,  and  I  think  their  estimate  of  the  damage  must  stand. 

The  motion  for  a  new  trial  is  therefore  denied. 

Motion  denied. 


(162  App.  XNv.  686.) 

PEOPLE  ex.  r«L  NEW  YORK  CENT,  ft  H.  R  B.  OO.  flt  aL  T.  SOHHER, 

State  Comptroller. 

(Supreme  Court,  Appellate  Division,  Third  Departmoit  Septranber  27,  1912.) 

EianENT  DouAjN  (I  86*) — Babqi:  Canal. 

Under  Lawi  1908,  c.  196,  |  2.  autborixliig  allowance  for  damage  caused 
by  coDstmctlon  of  a  Imrge  canal,  tbe  state  la  liable  to  a  ntlroad  com- 
pany  for  tbe  cost  of  nuUntainlng  and  rmewlng  a  bridge  to  be  erected 
tbe  railroad  company  across  tbe  canaL 

[Bd.  Not&— For  otber  caaea,  aee  Eminent  Domain,  Ceat  Dig.  H  221- 
226;  Dea  Dig.  |  86.*] 

Betts,  J.,  dissenting. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  relation 
of  the  New  York  Central  &  Hudson  River  Railroad  Company  and 
another,  to  review  action  of  William  Sohmer,  as  Comptroller  of 
the  State  of  New  York,  in  refusing  to  audit  a  certain  item.  Deter- 
mination reversed,  with  directions. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Thomas  D.  Watkins,  of  Utica,  for  relators. 
Thomas  Carmody,  Atty.  Gen.,  for  comptroller. 

SMITH,  P,  J.  This  is  a  certiorari  proceeding  to  review  the  ac- 
tion of  the  comptroller  in  refusing  to  audit  an  item  of  $32,775.57 
for  the  maintenance  and  renewal  of  a  certain  bridge  to  be  erected 
by  relators  across  the  Barge  Canal  in  the  town  of  Montezuma, 
county  of  Cayuga,  upon  the  ground  that  the  said  item  is  illegal. 
The  comptroller,  in  auditing  the  claim,  deducted  said  amount  from 
the  total  sum  of  $350,474.09,  and  certified  to  the  state  treasurer  the 
balance  of  the  claim,  with  interest.  It  appears  that  the  state  had 
appropriated  for  the  use  of  the  Barge  Canal  a  portion  of  the  right 
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of  way  in  whidi  relators  had  an  easement  for  their  railroad,  and 
that  thereupon,  pursuant  to  statute,  relators  entered  into  an  agree- 
ment with  the  state's  special  examiner  and  appraiser,  by  which 
they  agreed  to  erect  and  maintain  a  suitable  bridge  over  the  canal 
for  the  said  total  sum  mentioned.  Attached  to  and  made  a  part 
of  this  agreement  was  a  detailed  statement,  entitled  "Engineer's 
Estimate,"  of  the  damages  sustained  by  the  relators  on  account  of 
this  bridge  construction,  wherein  appeared  as  "maintenance  and 
renewals"  the  item  first  mentioned,  the  legality  of  which  is  now 
questioned.  This  agreement  was  subsequently  approved  by  the  su- 
perintendent of  public  works  and  by  the  canal  board.  '  The  board 
later  rescinded  its  approval  of  this  agreement,  and  still  later  re- 
scinded its  resolution  of  rescission ;  this  last  action  being,  as  claim- 
ed by  respondent,  with  the  understanding  of  both  parties  that  this 
item  would  then  be  disallowed  by  the  comptroller  and  that  certi- 
orari proceedings  would  then  be  brought  by  relators  to  review  his 
determination,  and  thus  obtain  a  decision  as  to  the  legality  of  the 
item  in  dispute.  Relators  afterwards  applied  to  the  respondent  to 
certify  said  total  amount  named  to  the  state  treasurer  for  payment, 
and  after  a  hearing  had  thereon  before  said  comptroller  he  de- 
clined to  certify  said  agreement  for  the  full  amount,  on  the  ground 
that  the  item  questioned  could  not  be  lawfully  included  therein. 

Was  this  expenditure,  then,  which  was  concededly  for  mainte- 
nance and  renewals,  properly  payable  by  the  state  to  these  rela- 
tors? This  sum  was  admittedly  actually  no  more  than  sufficient  to 
reimburse  relators  for  the  damages  sustained  by  them  on  account  of 
the  crossing  of  their  tracks  by  tiie  Barge  Canal.  Instead  of  a  solid 
earth  right  of  way  upon  which  to  rest  their  tracks,  and  which  is  prac- 
tically imperishable,  the  state  has  forced  them  to  accept  a  steel  bridge, 
which  requires  frequent  expenditures  to  maintain,  and  must  be  entirely 
renewed,  according  to  good  engineering  practice,  about  eveir  30  years 
or  oftener.  The  relators  accordingly  daim  that,  unless  the  item  in 
question  be  included  in  the  comptroller's  warrant  and  paid  for,  the 
constitutional  provision  against  taking  private  property  for  public  use 
without  just  compensaticm  is  violated,  and,  furthennore,  that  in  the 
Barge  Canal  Act  the  intention  of  the  state  is  made  dear  to  give  full 
indemnity  for  property  actually  taken  and  injury  caused  by  any  ap- 
propriation. 

One  of  the  questions  presented,  therefore,  is:  What  was  the  in- 
tent of  the  Legislature  in  the  provisions  made  for  the  taking  of  prop- 
erty and  the  payment  therefor  and  for  damages  caused  thereby?  By 
section  2  of  diapter  195,  Laws  of  1908,  a  special  examiner  and  ap- 
praiser of  lands  to  be  taken  for  the  new  Barge  Canal  was  authorized 
to  fix  and  determine  with  the  owner  "upon  a  fair  valuation  of  any 
specific  portion  of  such  property,  structures,  waters  or  property  or 
rights  connected  therewith  or  damage  resulting  to  any  such  owner 
or  occupant  and  may  agree  upon  a  price  to  be  paid  therefor  by  the 
state  and  acc^ted  by  &e  said  respective  owner  or  owners  in  full 
compensation  for  such  specific  property  or  rights  or  for  damage 
caused  by  said  work  or  improvement"  And  it  is  further  provided 
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that  upon  sudi  agreement  as  to  the  sum  to  be  paid  the  comptroUer 

should  audit  such  sum  upon  the  approval  of  the  canal  board. 

From  this  statute  the  necessary  inference  would  seem  to  follow  that 
it  was  the  intention  of  the  state  to  make  full  compensation  to  an  own- 
er of  property  taken,  both  for  the  value  of  the  land  taken  and  for 
the  damage  caused  by  the  taking  thereof.  Within  these  provisions  no 
exception  is  made  as  to  property  of  any  public  service  corporation,  so 
that  whatever  damage  has  been  oiused  to  this  railroad  company  by 
the  tfdcing  of  this  land  would  seem  to  be  a  proper  subject  of  agreement 
between  the  company  and  the  special  examiner,  and  the  agreement 
thus  made  would  seem  to  be  authorized. 

With  the  conclusion  reached  that  the  sum  allowed  for  maintenance 
and  repairs  is  a  fair  compensation  for  the  injury  done  to  the  relator, 
it  follows  that  the  determination  of  the  comptroller  should  be  re- 
versed, and  the  comptroller  directed  to  audit  the  said  claim  as  ap- 
proved by  the  canal  board. 

Determination  of  the  comptroller  reversed,  with  $50  costs  and  dis- 
bursements, and  comptroller  directed  to  audit  the  claim  as  approved 
by  the  canal  board.  All  concur,  HOUGHTON,  J.,  in  result  only,  ex- 
cept BETTS,  J.,  who  dissents. 


(162  App.  DlT.  681.) 

PKOPLD  cx  reL  ORATBS  v.  pOHHBR,  State  Comptroller. 
<Supreme  Court,  AppeUat«  Division,  Third  Dd^artment  September  27, 1D12.) 

Cahau  (f  6*) — Oanal  Boabd— REHBjjairo. 

Under  Canal  Law  (Oonsol.  Laws  1906^  c.  6)  1 16,  anbd.  7,  conferring  on 
tbe  Canal  Board  power  to  open  any  adjudication  when  In  tbelr  Judg- 
ment Justice  may '  require  It  and  to  order  a  rehearing,  the  board  had 
power,  after  altering  a  canal  contractor's  contract,  ordering  a  dlscon- 
tinuance  of  the  work,  allowing  his  account,  and  ordering  a  warrant  on 
the  ComptroUer  drawn  therefor,  to  rescind  the  resolution  altering  the 
contract  and  allowing  the  account^  and  direct  the  state  engineer  and 
surveyor  to  furnish  a  detailed  statement  with  reference  to  the  snbject- 
matter  of  the  contract  pending  an  order  on  the  Comptroller  to  show 
cause  why  he  sbonld  not  be  compelled  to  audit  and  deliver  tlie  warrant 

[Ed.  Note.— For  otiier  easei,  see  Canals,  Cent.  Dig.  |  4;  Dec;  Dig:  I 

Appeal  from  Special  Terra,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  Edward  M.  Graves, 
against  William  Sohmcr,  as  Comptroller  of  the  State  of  New  York. 
From  an  order  granting  the  writ,  respondent  appeals.  Reversed, 
and  motion  denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  BETTS, 
HOUGHTON,  and  LYON,  JJ. 

Thomas  Carmody,  Atty,  Gen.  (Henry  Selden  Bacon,  Deputy  Atty. 
Gen.,  of  counsel),  for  appellant. 

Kellogg  &  Rose,  of  New  York  City  (L.  Laflin  Kellogg  and  Al- 
fred C.  Pette,  both  of  New  York  Gty,  of  counsel),  for  respondent 
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SMITH,  P.  J.  The  Comptroller  appeals  from  the  determination 
of  the  Albany  Special  Term  directing  a  mandamus  requiring  him 
to  audit  the  relator's  claim,  and  deliver  him  a  warrant  for  $50,131.70. 
The  relator  had  a  contract  on  the  canal  which  he  was  to  perform  at 
a  uniform  price  for  digging.  A  part  of  the  digging  was  rock  ex- 
cavation, which  was  more  expensive  than  the  dirt  excavation.  He 
entered  upon  the  contract  in  good  faith,  and  performed  it  faithfully 
until  the  state,  pursuant  to  its  right  so  to  do  as  stipulated  in  the 
contract  altered  the  contract,  and  directed  discontinuance  of  part  of 
the  work  to  be  done  thereimder.  This  was  accomplished  by  a  resolu- 
tion of  the  Ciuial  Board  passed  on  the  27th  day  of  December,  1911. 
After  the  alteration  of  tne  contract  and  the  discontinuance  of  this 
work,  an  account  was  stated  by  the  relator  of  the  amount  of  work 
done  under  said  contract.  This  account  was  approved  by  resolution 
of  the  Canal  Board  upon  January  31,  1912.  Thereafter,  upon  the  cer- 
tificate of  the  engineer  that  the  work  was  performed,  the  superintend- 
ent of  public  works  issued  a  warrant  upon  the  Comptroller  for  the 
payment  of  the  sum  in  question,  being  the  amount  remaining  unpaid 
upon  the  account  stated  by  the  relator  and  approved  by  the  Canal 
Board  January  31st  The  Comptroller  refused  to  pay  the  amount  of 
this  warrant,  and  an  order  thereafter  was  granted  directed  to  the 
Comptroller  requiring  him  to  show  cause  why  payment  of  the  war- 
rant should  not  be  made.  After  the  order  to  show  cause  was  granted, 
and  before  the  hearing,  upon  March  20,  1912,  the  Canal  Board,  pur- 
suant to  a  request  from  the  Comptroller,  assumed  to  rescind  the 
resolution  altering  the  contract,  dated  December  27,  1911,  and  also 
the  resolution  approving  the  account  of  the  relator,  dated  January  > 
31,  1912,  and  in  that  resolution  it  was  provided  that  the  matter  be 
referred  to  the  state  en^eer  and  surveyor  to  furnish  to  the  Canal 
Board  at  its  next  meetmg  a  full  and  detailed  statement  with  ref- 
erence to  the  subject-matter  of  the  contract. 

It  thus  appears  that  by  the  order  appealed  from  the  Comptroller 
has  been  directed  to  pay  the  account  of  a  contractor  while  the  al- 
teration of  the  contract  upon  which  the  account  was  stated  and  the 
acceptance  and  approval  of  the  account  stand  disapproved  by  the 
Canal  Board.  The  onlv  justification  for  this  order  would  seem  to 
be  that  the  Canal  Board  was  without  authority  to  rescind  its  resolu- 
tion altering  the  contract  and  approving  this  account.  But  such 
authority  must,  from  the  nature  of  the  case,  be  presumed.  There 
are  many  contracts  which  the  Canal  Board  is  called  upon  to  ap- 
prove, which,  upon  subsequent  investigation,  prove  to  be  improvi- 
dent, and  it  would  be  a  serious  embarrassment  to  the  usefulness  of 
the  board  if  power  to  modify  and  rescind  such  approval  were  held 
to  be  wanting.  Moreover,  by  subdivision  7  of  section  15  of  the 
Canal  Law,  the  board  is  given  express  power  to  open  any  adjudica- 
tion "when  in  their  judgment  justice  may  require  it,"  and  to  order 
a  rehearing  therein. 

Without  considering,  therefore,  the  rights  of  the  relator  as  against 
the  state,  this  court  should  not  issue  its  writ  of  mandamus  to  com- 
pel the  Comptroller  to  pay  a  claim  which  stands  disapproved  by  the 
187N.Y.8.— 25 
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Canal  Board,  upon  the  approval  of  which  board  only  is  the  Comp- 
troller given  power  to  make  payment. 

The  order  should,  therefore,  be  reversed,  without  costs,  and  the- 
motion  for  a  writ  of  mandamus  denied. 

Order  reversed  without  costs,  and  motion  for  a  mandamus  denied 
without  costs.  All  concur,  HOUGHTON  and  BETTS,  JJ.,  in 
memorandums. 

HOUGHTON,  J.  (concurring).  I  do  not  think  the  Canal  Board 
had  the  power,-  in  the  absence  of  any  mutual  mistake  or  fraud  on 
the  part  of  the  relator,  to  annul  the  adjustment  and  settlement  which 
it  made  with  the  relator  on  the  alteration  and  termination  of  his  con- 
tract; nor  do  I  think  the  Comptroller  has  the  right  arbitrarily  to 
refuse  to  pay  a  claim  audited  and  allowed  by  the  proper  state  of- 
ficials. The  Canal  Board,  however,  whether  having  the  right  to  do  so 
or  not,  assumed  to  annul  its  adjustment  of  the  relator's  contract, 
thereby  recalling  its  audit,  and  in  effect  directing  the  Comptroller  not 
to  pay.  In  view  of  this  fact,  whether  such  recall  was  effectual  or  no^ 
I  do  not  think  this  court  should  issue  its  mandamus  compelling  the 
Comptroller  to  pay  the  original  audit.  Under  the  peculiar  situation 
P'esented  the  more  orderly  way  is  for  the  relator  to  seek  redress 
through  the  Board  of  Claims.  It  is  upon  this  ground  alone  that 
T  concur  in  a  reversal  of  the  order. 

BETTS,  J.  (concurring).  If  the  relator  had  by  the  mistake  of 
some  state  officials  secured  a  draft  upon  the  Comptroller  for  the  sum 
of  $50,000  for  work-  which  had  not  been  performed  or  for  work  for 
which  the  relator  had  been  previously  paid,  I  presume  no  person 
would  seriously  claim  that  upon  that  fact  being  discovered  and  pre- 
sented to  the  court  mandamus  would  lie  to  compel  the  Comptroller 
to  audit  such  claim  at  $50,000  and  to  issue  his  warrant  upon  the  State 
Treasurer  for  the  payment  therefor  simply  because  relator  had  pos- 
session of  a  warrant  for  that  amount ;  yet  much  the  same  conditioni 
exists  here. 

It  was  ascertained  by  the  state  Canal  Board  that  an  apparent  er- 
ror had  been  made,  and  an  exorbitant  amount,  considering  the  na- 
ture and  extent  of  the  work  performed  by  the  contractor,  had  been 
awarded  to  the  contractor,  and  a  draft  presented  to  the  Comptrol- 
ler for  audit  in  accordance  with  such  original  mistaken  idea  as  to 
the  character  and  extent  of  the  work  performed  under  the  contract. 
The  Canal  Board,  learning  that  an  error  had  been  committed, 
promptly  rescinded  its  resolution  approving  of  such  amount  prior 
to  the  Comptroller  auditing  the  claim  or  the  court  issuing  its  per- 
emptory writ  of  mandamus. 

The  authority  for  issuing  this  draft  on  the  Comptroller  was  with- 
drawn before  the  court  acted,  hence  the  relator  was  in  Ae  position 
of  presenting  to  the  court  a  dishonored  draft  upon  the  Comptroller 
and  the  Comptroller  refusing  to  audit  such  draft  and  to  issue  his 
warrant  therefor.  I  think  this  was  not  only  properly  refused,  but 
the  only  kind  of  action  that  the  Comptroller  could  take  under  the 
circumstances. 
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By  statute  claims  of  the  kind  here  presented  are  to  be  paid  by  the 
Treasurer  of  the  state  "on  the  warrant  of  the  Comptroller,  after  due 
audit  by  him,  upon  the  presentation  of  the  draft  of  the  superintendent 
of  public  works  to  the  order  of  the  contractor."  Section  13,  c.  147, 
Laws  of  1903,  as  amended  by  chapter  365,  Laws  of  1906.  The  audit 
of  the  Comptroller  is  required.  Mandamus  will  not  lie  to  compel 
audit  in  any  particular  way  or  for  any  particular  amoun^  by  the 
Comptroller  of  the  state.  People  ex  rel.  Grannis  v.  Roberts,  163 
N.  Y.  70.  57  N.  E.  9a 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs  and  disbursements  to  the  Comptroller. 


C1B2  AMu  DlT.  614.) 

PEOniiB  ez  leL  HOTGHKISS  et  al.  t.  SMITH  et  aL,  Board  of  Electtons  of 

Putnam  Gonnt?* 

(Snpreme  Court,  Appellate  Division,  Second  Department  September  16, 1912.) 

1.  Kahdaicus  (I  14*) — Acts  of  Blsotion  Boabd — Pbeicatubs  Action — Fil- 
ZRO  Petition  fob  Independent  Candidate. 

It  will  be  presumed  that  members  of  b  board  of  elections  will  decline 
to  accept  and  file  a  petition  for  the  placing  of  an  independent  candidate 
on  a  ballot  where  it  does  not  comply  with  the  last  enacted  law  relating 
thereto,  so  that  mandamus  to  compel  them  to  disregard  an  existing  stat- 
utory provision  as  unconstitutional  was  not  premature,  though  brought 
without  any  expra»  demand  on  or  refttsal  by  soch  board  to  file  any 
particular  certificate,  and  where  the  time  within  which  such  petlttons 
eouI9  be  filed  had  not  ea^ired. . 

[Gd.  Note.— For  other  cases,  see  Handamns,  Gent  Dig.  fS  44-46 ;  Dec. 
Dig.  1 14.*] 

2l  Handahus  (I  148^  —  Weo  abs  Pbofbb  Paxtibs  —  Oompbixiito  acts  of 
Public  Oefioialb. 

Private  citizens  could  bring  mandamus  to  compel  the  performance  of 
the  duties  of  members  of  a  board  of  elections  In  the  manner  required  by 
a  TOlld  statute. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Gent  Die.  |  289;  Dec. 
Dig.  1 148.*] 

8.  Blkotiohs  (S  21*>— BIakinq  Independent  Nominations  bt  PEnnon— 
Statutes— CoHSTTTOTioNAiJTT. 

Laws  1911,  c.  891,  |  62,  which  amrads  Election  Law  (Laws  1909,  c.  22 
[Consol  Laws  1909,  c.  17])  i  122.  and  requires  the  signatures  of  1,600 
voters  to  make  a  valid  Independent  nomination  foi  a  candidate  for  pub- 
lic office  other  than  mnnlcipal  offices  to  be  voted  for  in  a  district  less 
than  the  whole  state,  but  greater  than  a  town  or  ward  of  a  city,  except 
In  case  of  an  assembly  dlsib-lct  when  800  votm  may  make  such  nomina- 
tion toT  a  member  of  assembly,  Is  onconadtational,  as,  in  effect  pro- 
hibiting the  filing  of  indepmdeiit  candidates  by  a  petition  In  certain  dis- 
tricts, and  thus  anbamassing  a  voter's  freedom  of  cdtoicei 

Ilot&— For  other  casea,  see  Ulactlons,  Cent  Dig.  1 16 ;  De&  Dig.  1 21.*] 

4,  Statutes  U  168*)— BJEnA]>-B>FrBOT  of  DirooMaxcnmonAXiTr  of  Bxpeal- 
zxa  AOT. 

On  declaring  tnvaUd  a  section  of  the  Election  Law,  the  court  may 
determine  the  rights  of  partiea  according  to  a  previously  existing  statute 
whose  validity  is  unquestioned. 


[Ed.  Note.— For  other  cases,  see  Statuteo,  Gent  Dig.  i  244 ;  Dec.  Dig. 

»lg8.*]  

•Tor  other  ewM  mb  MiM  tople  4 1  MDvm  In  Dm.  ft  Av.  Diss.  HOT  to  dMa,  ft  R«'r  IndaxH 
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S.  Mandauus  d  172*}— Obdd  to  Shot  Oausb— Quunom  loi  DnmoirA- 


Where,  In  mandamus  proceedings,  relator  by  order  to  show  cause  ques- 
tloDed  thB  validity  of  one  atatut^  which  the  court  has  found  invalid,  It 
wHI  not  determine  the  constitattaiiallty  of  ptotIoiui  acta  dealing  with  the 
same  aubject'matter. 

UHA.  Kot&— For  other  oaaeo,  ne  Mandamna,  Gent  Dig.  H  881-886; 
Dec  Dig.  1 172.*] 

6.  EUDCTfONS  (8  21*)-^0HIirATl0K  BT  FXTinON— BEQUIBXNa  NoKZHAXOU  TO 

BB  RECFIBTKBED  V0TEB»— YALIDITT  OF  STATUn. 

Laws  1911,  c  649,  S  2,  which  amends  Election  Law  (Laws  1909.  c.  22 
[Consol.  Laws  1909,  a  17])  |  123,  and,  in  effect,  requires  a  signer  of  a 
nominating  petition  for  an  independent  candidate  to  be  registered  as  a 
Qualified  elector,  is  not  invalid  as  placing  an  unreasonable  requirement 
on  a  citizen  who  desires  to  be  a  nominator. 

[Ed.  Note.—ror  other  cases,  see  IClectlona,  Cent  Dig.  1 10 ;  Dec  Dig.  1 21.*] 

7.  Eliotio^s  (S  21*)— NoiaifAiTOK  bt  PBiiTioif— PBBMnmso  Oandidate's 

Name  to  go  on  Ballot  But  Qhcb — Vauditt  or  Statutk. 

Laws  1911,  c.  649,  I  2,  amending  Election  law  (Laws  1909,  c.  22 
[Consol.  Laws  1909,  c.  17])  |  123,  which  provides  tbat,  whui  a  political 
party  has  named  a  candidate  fOr  a  public  office,  no  enrolled  number  of 
the  membera  of  such  political  par^  shall  be  qoallfled  to  nominate  the  same 
candidate  for  the  same  office  npon  an  Indcsmtdoit  eotlfleate  of  nom- 
ination. Is  not  unconstitutional,  as  the  rights  of  the  elector  are  guaran- 
teed by  the  placing  of  a  name  on  the  ballot  once. 

[Ed.  Note.— For  other  caaee,  see  Elections,  Gent  Dig.  1 15 ;  Dec.  Dig.  1 21.*] 

8.  Elections  (i  144*)— Nomination  bt  Psntioiff — Rioht  to  Sign  Two  ob 

MoBB  PBTrnoNs  TOB  THE  Sahb  Officv— Gonstbttotion  or  Statote. 

Laws  1911,  c.  649,  {  2,  amending  Election  Law  (Laws  1909,  c.  22  [Con- 
sol. Laws  1909,  c  17])  t  123,  providing  that  "no  person  shall  Join  in 
nominating  more  candidates  for  any  <me  ofllCQ  than  there  are  persons  to 
be  elected,"  must  be  construed  to  prohibit  the  same  person  from  slgn- 
tng  two  or  more  Indepoidait  certificates  of  nomination  for  the  same  o^ 
flee. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  |  126;  Dec. 
Dig.  I  144.*] 
Hlrschberg  and  Thomas,  33^  dissenting  In  part 

Appeals  from  Special  Term,  Putnam  County. 

Mandamus  by  the  People,  on  the  relation  of  William  H.  Hotch- 
kiss  and  another,  against  John  Smith  and  another,  constituting  the 
Board  of  Elections  of  Putnam  County.  From  an  order  (137  N.  Y. 
Supp.  177)  granting  the  writ,  relators  and  respondents  prosecuted 
cross-appeals.  Modified  and  affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS.  CARR,  and 
WOODWARD,  JJ. 

William  H.  Chadboume,  of  New  York  City,  for  relators. 
J.  Hampden  Dougherty,  of  New  Yoric  City,  for  Empire  State 
Democracy,  intervening. 
Albert  S.  Bard,  of  New  York  City,  for  Gtizens'  Union,  interven- 


Henry  C.  Henderson,  of  New  York  City,  for  defendants. 
Bartow  S.  Weeks  and  John  Godfray  Saxe,  both  of  New  York 
City  (Ellwood  M.  Rabenoid,  of  New  York  City,  on  the  brief),  for 
persons  similarly  situated. 

*For  otlur  tmam  im  mm  tople  *  |  mniBu  in  Dm.  ft  Am.  DItB.  UOT  to  dmto,  *  R«p'»  Ind«M 
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BURR,  J.  The  necessity  of  a  prompt  decision  in  this  case  ren- 
ders it  difficult  for  us  to  do  more  than  briefly  to  state  the  conten- 
tions of  the  various  parties  and  our  conclusions  in  respect  to  the 
same. 

[  1  ]  At  the  threshold  of  the  case,  we  are  met  with  the  contention  that 
these  proceedings  are  premature.  The  duty  devolved  upon  the 
board  of  elections  is  to  file  certificates  of  nomination  which  are  in 
conformity  to  the  provisions  of  the  last  valid  statute  relating  thereto, 
if  any  such  exists.  No  express  demand  to  file  any  particular  cer- 
tificate has  been  made  upon  defendants.  There  has  been  no  express 
refusal  to  do  so.  Granting  that  defendants'  duty  is  a  public  one, 
and  that  omission  to  perform  such  duty  is  equivalent  to  a  refusal 
to  perform  (High  on  Mandamus,  §  13;  State  ex  rel.  Norris  v. 
Wnghtson,  56  N.  J.  Law,  126,  28  Atl.  56,  22  L.  R.  A.  548),  it  may 
be  urged  that  as  yet  the  defendants  have  not  omitted  to  perform, 
for  the  time  fixed  within  which  performance  may  be  had  has  not 
yet  expired.  In  fact,  the  time  specified  in  the  latest  statute  relat- 
ing thereto  (Laws  1911,  c.  891,  §  62,  amending  section  128  of  the 
Election  Law  [Consol.  Laws  1909,  c  17]  Laws  1909,  c.  22),  within 
which  a  certificate  may  be  presented,  has  not  yet  arrived.  But,  al- 
though evidence  is  lacking  of  an  express  refusal  to  perform  a  par- 
ticular act,  we  think  that  it  may  justly  be  inferred  that  defendants 
will  refuse  to  file  any  certificate  except  one  whidi  shall  comply  with 
the  requirements  of  the  statute  above  referred  to.  Defendants  are 
executive  officers.  As  a  rule,  executive  officers  do  not,  upon  their 
initiative,  disobey  the  requirements  of  a  statute,  because  in  their 
judgment  it  may  violate  some  constitutional  provision.  In  the  ab- 
sence of  evidence  to  the  contrary,  it  may  be  presumed  that  they 
will  not.  This  presumption  must  be  overcome  by  evidence  clear 
and  convincing  in  character.  It  may  not  always  be  sufficient  for 
such  officers  to  say  that  they  have  not  yet  decided  what  course  to 
take.  Where  delay  in  reaching  such  determination  will  result  in 
depriving  one  of  an  efficient  remedy  if  the  determination  is  er- 
roneous, either  the  presumption  above  referred  to  should  prevail, 
or  the  person  charged  with  the  performance  of  the  duty  should  sea- 
sonably announce  his  determination  respecting  his  future  action  in 
terms  admitting  of  no  mistake  or  misunderstanding.  There  is  no 
such  evidoice  in  this  case.  One  of  the  defendants  by  a  letter  ad- 
vised relators  substantially  to  the  effect  that  his  future  action  with 
reference  to  the  filing  of  independent  certificates  of  nomination 
would  be  controlled  by  the  requirements  of  the  statute  above  re- 
ferred to.  It  is  true  that  subsequently,  by  affidavit  read  in  opposi- 
tion to  this  motion,  he  sought  to  break  the  force  of  this  statement. 
The  most  that  can  be  said  with  regard  to  this  is  that  his  position 
relative  to  future  action  is  equivocal.  The  other  defendant  de- 
clines to  commit  himself  at  all  upon  the  subject.  We  think,  there- 
fore, for  the  purposes  of  this  application,  we  are  justified  in  assum- 
ing that  the  defendants  will  refuse  to  accept  or  file  any  certificate 
of  nomination,  except  such  as  fulfill  the  conditions  imposed  by  the 
act  of  1911.  The  situation  is  similar,  therefore,  to  that  which  would 
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arise  if  defendants  had  in  express  terras  announced  that  they  would 
refuse  to  file  any  certificate  which  did  not  comply  with  the  require- 
ments of  such  act.    In  such  case  mandamus  will  lie. 

[2]  Neither  is  there  any  force  in  the  contention  that  relators  are 
not  aggrieved  parties.  If  defendants'  duty  is  of  a  public  character, 
any  citizen  interested  in  the  performance  thereof  may  institute  pro- 
ceedings to  compel  performance.  Relators  have  the  right  to  com- 
pel proper  performance  when  the  time  for  performance  arrives. 
When  no  discretion  is  conferred  upon  a  public  officer,  but  the  man- 
ner of  performance  is  regulated  by  a  valid  statute,  that  is  proper 
performance  which  complies  with  the  statutory  requirement. 

[3]  Considering  the  merits,  we  conclude: 

1.  That  the  provisions  of  section  62  of  the  Act  of  1911,  amending 
section  122  of  the  Election  Law  of  1911,  requiring  the  signatures  of 
1,500  voters  to  make  a  valid  independent  nomination  for  a  candi- 
date for  public  office  other  than  municipal  offices  to  be  voted  for 
in  a  district  less  than  the  whole  state,  but  greater  than  a  town  or 
ward  of  a  city,  except  that  800  voters  or  more  of  an  assembly  dis- 
trict may  make  such  nomination  for  member  of  assembly  to  be 
voted  for  in  such  district,  is  invalid. 

[4]  (a)  The  law  is  applicable  to  every  such  district  wiftin  the  state 
If,  therefore,  in  any  sudi  district  the  requirements  of  the  statute  are 
such  as  to  unreasonably  deny  tiie  electors  equality  of  opportunity  to 
cast  their  ballots  for  the  candidate  of  their  choice,  or  rather  be  un- 
necessarily discriminate  against  them  in  respect  thereto,  it  violates 
their  constitutional  rights.  The  word  "district"  is  a  broad  one.  In- 
cluded therein  may  be  the  judicial  districts  into  which  the  state  is 
divided,  and  also  the  territorial  divisions  designated  as  counties.  In 
KHne  of  the  "districts,"  as,  for  instance^  in  some  of  the  judicial  dis- 
tricts of  the  state,  the  requirement  as  to  number  may  not  be  un- 
reasonable. We  do  not  decide  that  question.  In  some  of  the  "dis- 
tricts," as,  for  instance,  in  some  of  the  counties  of  the  state,  the  re- 
quirement is,  in  effect,  prohibitory.  Doubtless  the  fairer  method  of 
determining  the  requisite  number  of  signatures,  in  view  of  the  vary- 
ing sizes  of  population  of  these  "districts,"  would  be  one  based  upon 
a  specified  percentage  of  nominator  to  the  entire  body  of  electors.  The 
legislature  have  chosen  what,  for  convenience,  may  be  designated  • 
as  a  "flat  rate."  If  this  "flat  rate"  operates  to  unreasonably  hinder 
the  electors  of  any  of  these  "districts"  in  expressing  their  freedom  of 
choice,  then  the  whole  legislative  provision  must  fall.  We  may  not 
attempt  to  separate  the  good  from  the  bad.  All  of  the  parts  of  the 
legislative  scheme  are  so  inseparably  connected  that  it  must  stand  or 
f^I  as  a  whole.  Nullifying  these  provisions  of  the  act  of  1911,  we 
are  left  either  without  any  legislative  provisicm  relative  to  independent 
nominations  so  far  as  the  requisite  number  of  nominators  is  concerned, 
or  we  must  fall  back  upon  some  previously  existing  statute,  the  va- 
lidity of  which  is  not  questioned.   Devoy  v.  Mayor,  36  N.  Y.  449; 


People  v.  Dooley,  171  N.  Y.  74,  85,  63  N.  E.  815;  People  ex  rel.  Far- 
rington  v.  Mensching,  187  N.  Y.  8,  22-26,  79  N.  E.  884,  10  L.  R.  A. 
(N.  S.)  625,  10  Ann.  Cas.  101.   The  former  alternative  ndght  result 
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in  the  total  destnictkm  of  our  present  system  of  conductinsf  elections 
with  an  official  ballot.  Chaos  would  follow.  This  must  be 
avoided,  if  possible.  The  learned  court  at  Special  Term  has  gone 
back  to  the  act  of  1896  as  a  valid  act  relating  to  those  dis- 
tricts in  the  state  in  which  are  included  counties.  .Laws  of  1896, 
c.  909,  §  57,  re-enacted  in  chapter  17  of  the  Consol.  Laws  1909  (Laws 
1909,  c.  22,  §  122).  This  act  provided  that  in  districts  less  than  the 
whole  state,  but  greater  than  a  ward  or  city,  1,000  ncxninators  were 
sufficient,  except  in  the  case  of  nominations  for  members  of  assen4>ly, 
when  500  would  suffice.  The  order  as  entered  requires  the  defend- 
ants to  disregard  that  portion  of  said  act  which  relates  to  district^ 
"other  than  assembly  districts,"  but  leaves  the  act  of  1911  intact 
so  far  as  it  relates  to  the  latter.  The  reasoning  which  resulted  in 
declaring  the  act  of  1911  unconstitutional  "so  far  as  it  relates  to 
districts  other  than  assembly  districts"  applies  with  even  greater 
force  to  that  portion  thereof  relating  to  assembly  districts.  The 
order  should  be  modified  in  that  respect. 

[6]  Relators  now  ask  us  to  go  still  further  back  in  the  history  of 
legislation  relating  to  elections  and  independent  nominations,  and 
to  rest  upon  the  act  of  1890  (Laws  of  1890.  c.  262,  §  5)  as  the 
only  act  of  legislation  relating  to  a  sufficient  number  of  nomina- 
tors. We  may  concede  that  forcible  criticism  might  be  made  upon 
the  fairness  of  each  of  the  acts  preceding  the  act  of  1911,  including 
the  act  of  1890  itself.  But  the  relators  brought  on  this  proceed- 
ing by  an  order  to  show  cause.  In  that  they  particularly  specified 
the  act  of  1911  as  the  one  whose  validity  was  questioned.  In  view 
of  that,  and  because  both  in  the  act  of  1892  (Laws  of  1892,  c.  680) 
and  the  act  of  1890  (Laws  of  1890,  c.  262),  there  is  a  different 
grouping  of  political  divisions  from  that  in  the  act  of  1911,  one  of 
which  no  longer  exists,  we  do  not  feel  called  upon  to  consider  the 
validity  of  these  acts.  We  rest  with  a  declaration  that  the  act  of 
1911  is  unconstitutional. 

[I]  2.  The  provision  of  section  2  of  the  Act  of  1911  (Laws  of 
1911,  c.  649),  which  amends  section  123  of  the  Election  Law,  and, 
in  ei^ect,  requires  a  nominator  to  be  registered  as  a  qualified  elec- 
tor, is,  in  our  opinion,  a  valid  provision.  It  is  true  that  the  cer- 
tificates of  nomination  must  be  filed  in  advance  of  some  of  the  days 
of  registration.  They  need  not  be  filed  in  advance  of  all  of  them. 
The  days  of  registration  this  year  are  October  11th,  12th,  18th,  and 
19th.  All  of  the  certificates  may  be  filed  as  late  as  October  lUh, 
and  some  as  late  as  October  16th.  It  is  not  an  unreasonable  re- 
quirement that  the  citizen  who  wishes  to  be  a  nominator  should 
also  register  to  enable  him  to  make  his  nomination  effective.  As 
to  all  of  the  offices  to  be  voted  for  at  the  coming  election,  the  nom- 
inator has  one  day  in  which  to  register,  and,  as  to  many  of  them, 
two.  In  such  cases  the  evils  suggested  by  relators  resulting  from 
possible  sickness  and  death  cannot  follow  to  any  appreciable  ex- 
tent. Within  the  doctrine  of  Burke  v.  Terry,  203  N.  Y.  293,  96 
N.  £.  931,  the  act  may  be  upheld.  "Independent  nominators  are 
not  constrained"  to  delay  registration  until  after  the  certificates  of 
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nomination  are  filed.  Neither  is  there  force  in  the  contention  that 
a  certificate  of  nomination,  valid  when  filed,  may  become  invalid 
by  the  happening  of  a  condition  subseq^ient.  Rather  is  it  the  case 
that  a  certificate  of  nomination  becomes  valid  only  when  a  suffi- 
cient number  of  the  nominators  shall,  on  one  of  the  days  of  regis- 
tration, register  as  a  qualified  elector.  Such  registration  may  be 
made  after  as  well  as  before  the  filing  of  the  certificate.  People 
ex  rel,  Steinert  v.  Britt,  146  App.  Div.  683,  131  N.  Y.  Supp.  455. 

[7]  3.  The  provisions  of  the  same  section,  that,  when  a  politi- 
cal party  has  named  a  candidate  for  a  public  office,  no  enrolled 
member  of  such  political  party'  shall  be  qualified  to  nominate  the 
same  candidate  for  the  same  office  upon  an  independent  certificate 
of  nomination,  is  not  tmreasonable,  and  should  be  sustained.  Some 
regard  should  be  had  to  convenience  of  voting.  This  is  not  sub- 
served by  a  ballot  several  feet  in  length*  The  object  of  the  Elec- 
tion Law  is  to  permit  the  placing  upon  the  ballot  of  the  names  of 
those  candidates  for  whom  a  reasonable  number  of  electors  desire 
to  vote,  and  unite  to  express  such  desire.  But,  when  the  name  of 
such  candidate  appears  once,  the  rights  of  the  elector  whose  party 
thus  has  named  him  has  been  protected.  No  advantage  accrues  to 
him  from  having,  such  candidate's  name  appear  a  second  time  upon 
the  same  ballot.  So  much  of  the  order  as  declares  the  clause  of 
section  123,  above  referred  to,  invalid,  should  be  reversed. 

[8]  Relators  in  their  brief  refer  to  a  further  provision  of  the 
same  section  of  the  Election  Law,  to  the  effect  that  "no  person 
shall  join  in  nominating  more  candidates  for  any  one  office  than 
there  are  persons  to  be  elected  thereto."  The  learned  court  at  Spe- 
cial Term  construed  this  as  operating  only  as  a  prohibition  against 
the  signing  by  the  same  person  of  two  or  more  independent  cer- 
tificates of  nomination  for  the  same  office.  This  is  a  reasonable 
construction,  and  should  be  preferred  to  that  suggested  by  Mr. 
Justice  Andrews  in  Matter  of  Commissioner  of  Elections,  64  Misc. 
Rep.  620,  623,  120  N.  Y.  Supp.  580.  So  construed,  relators  ac- 
quiesce in  it.  In  view  of  the  form  of  the  order  and  of  relators* 
notice  of  appeal,  it  may  be  doubtful  whether  this  question  is  prop- 
erly before  the  court;  but,  as  reference  has  been  made  to  it  in 
the  briefs,  we  do  not  deem  it  amiss  to  express  our  opinion  respect- 
ing the  same. 

Our  conclusion,  therefore,  is  that  the  order  should  be  modified 
by  providing:  (1)  That  defendants  disregard  as  unconstitutional 
that  part  of  section  62  of  chapter  891  of  the  Laws  of  1911  which 
purports  to  amend  section  122  of  the  Election  Law  by  increasing 
the  number  of  signatures  required  for  an  independent  nomination 
of  candidates  for  public  office,  other  than  municipal  offices,  to  be 
voted  for  in  a  district  less  than  the  whole  state,  but  greater  than 
a  town  or  ward  of  a  city  both  as  to  members  of  assembly  and  as 
to  the  other  candidates  designated  therein.  (2)  That  defendants 
shall  not  disregard  so  much  of  the  provisions  of  section  123  of  said 
Election  Law,  as  amended,  as  is  referred  to  in  said  order,  in  these 
words: 
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*^rbe  name  of  no  peroon  signing  an  Independwt  certificate  of  nomination 
sball  be  counted  nnleee  socti  person  shall  on  one  of  the  days  of  registration 
In  anch  year  be  registered  as  a  qnallfled  elector,  and  In  ease  a  candidate 
nominated  by  an  ind^mident  certificate  of  nomination,  be,  at  the  time  of 
filing  tbe  Mid  certificate,  or  aftermrds,  the  candidate  of  a  political  party 
for  the  same  office,  the  name  of  no  person  who  is  an  enrolled  member  of 
such  political  party  shall  be  coanted." 

As  thus  modified,  the  order  should  be  affirmed  without  costs. 
All  concur,  except  HIRSCHBERG,  T.,  who  dissents  as  to  the  pro- 
vision respecting  registration,  and  THOMAS,  J.,  who  dissents  as 
to  the  provision  relating  to  the  number  of  nominators  for  member 
of  assembly,  and  as  to  the  provision  respecting  registration. 


(Supreme  Coort.  Appellate  Division,  Beeond  D^rtment  September  16, 1912.) 
Appeal  from  Special  Term,  ElngB  Oonnty. 

Mandamos  bj  the  People,  on  the  rdatlon  of  TlmoUiy  L.  Woodruff  and  an- 
other, against  3.  Gabriel  Britt  and  another.  From  an  ordu  refusing  the 
writ,  relators  ajqieaL  Bewsed,  and  motion  granted. 

Argued  before  HIRBCHBi£BU,  BUBK,  THOMAS,  GABB,  and  WOOD- 
WARD, JJ. 

Jacob  li.  Holtsmann,  of  New  Tork  City,  for  appellants^ 
James  D.  Bell,  of  Brooklyn,  for  respondents. 

BUBR,  J.  Order  reversed,  without  costs,  on  tbe  authority  of  People  ex 
reL  Hotchklss  t.  Smith,  137  N.  T.  Saw.  38T,  decided  herewith,  and  motion 
granted  to  the  extoit  of  directing  the  detendants  to  disregard  the  proTislona 
of  diapter  891  of  the  Laws  of  1911,  so  far  as  it  relates  to  the  requisite  num- 
ber of  indepradrat  nominators.  All  concur,  except  HIRSGHBBBO.  J.,  who 
also  TOtes  to  grant  the  moticm  so  f&r  as  it  relates  to  the  provision  respecting 
reglatraUon,  and  TBOMAS,  J.,  who  votes  to  grant  the  motion  bo  far  as  It  re- 
lates to  the  provision  respecting  registration,  and  who  dissents  as  to  the 
provision  respecting  the  reanlslte  number  of  nominators  for  member  of  as- 
sembly. 


dS2  App.  Dir.  S48.) 

PEOPLB  ex  r«L  QAYUOA  NATION  OF  INDIANS  et  al.  T.  COMMISSION- 

BBS  OF  LAND  OFFICE. 
(Supreme  Court,  Appellate  Division,  Third  Department    September  11,1912.) 

1.  SUTDTVa  (I  215*) — CONSTBUCTIOIT — I^OISLATIVE  IlTTEirr. 

The  court,  in  determlnlog  the  intent  of  the  Legislature  in  enacting  a 
statute,  must  understand  the  situation  as  the  Legislature  did. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  1  201;  Dec.  Dig. 
I  215.*] 

2.  Mandauus  (%  81*) — Official  Acts — Fsbfouuncb  or  Statdtobt  DiniES. 

Laws  1909,  c  256,  requiring  the  commissioners  of  the  land  office  to 
make  a  reasonable  effort  to  negotiate  with  the  Cayuga  Nation  of  Indians 
an  adjustment  of  the  ciaims  of  tbe  Indians  on  a  basis  not  exceeding  a 
spedfled  sum,  and  that,  if  a  settlement  shall  be  reached,  the  Commlsslon- 
srs  shall  report  to  the  Legislature  whether  a  lease  or  purchase  fay  the 
state  ef  adequate  lands  Cor  the  Cayuga  Nation  may  be  procured,  enacted 
with  knowledge  on  the  part  of  the  Legislature  that  ttie  Indians  had  no 
claim  against  the  state  enforceable  at  law  or  in  equity,  but  that  the  state 
had  received  the  sum  stated  as  profits  from  land  acquired  from  the  In- 
dians, leaving  the  Indians  without  a  home  and  In  distress,  Is  an  ac- 

•Fof  oUmt  ssms  sm  Mm*  topic  A I  mniBMi  Id  Dm.  A  Am.  Dlgi.  1M7  to  data,  A  Vl»t'T  InaaaMs 
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knowIedRment  of  the  state's  moral  obligation  to  the  Indians,  and  a  dtrec- 
tlon  to  the  commissioners  to  attempt  to  jxiake  a  settlement  on  the  speci- 
fied basis,  and  mandamus  lies  to  compel  the  commlsslonerft  to  attempt  to 
make  a  fair  and  reasonable  effort  to  negotiate  with  tbe  Indians  tor  an 
adjustment  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  |i  138,  139; 
Dec.  Dig.  8  81.*] 

3.  States  (|  119*) — Ulaiks  Aoaiitst  Stats — Bkttlemekt. 

The  Leglslatnte  may  provide  for  tbe  payment  of  an  equitable  claim 
against  the  state,  though  It  has  no  merit,  except  the  fact  that  something 
ought  to  be  received,  under  the  drcumstances,  from  the  state. 

[Kd.  Note.— For  other  cases,  see  States,  UeaU  Dlft  |  118;  Dec.  Dig. 
I  119.*] 
Betts,  J.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Application  by  the  People,  on  the  relation  of  the  Cayuga  Nation 
of  Indians,  resident  in  the  state  of  New  York,  and  others,  for  man- 
damus against  the  Commissioners  of  the  Land  Office,  to  compel 
the  commissioners  to  comply  with  Laws  1909,  c  255,  by  making 
a  fair  and  reasonable  effort  to  negotiate  with  the  Cayuga  Nation 
for  an  adjustment  of  a  claim  against  the  state.  From  an  order  of 
the  Special  Term  (74  Misc.  Rep.  154,  131  N.  Y.  Supp.  937)  denying 
the  application,  relators  appeal.  Reversed,  and  motion  for  man- 
damus granted. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

John  Van  Voorhis'  Sons,  of  Rochester  (C.  H.  Van  Voorhis,  of 
Rochester,  of  counsel),  for  appellants. 
Thomas  Carmody,  Atty.  G^.,  for  respondents. 

JOHN  M.  KELLOGG,  J.  Chapter  255  of  the  Laws  of  1909. 
so  far  as  important  here,  reads  as  follows: 

"An  act  to  empower  the  commissioners  of  the  land  office  to  adjust  the  claim 
of  the  Cayuga  Nation  of  Indians  set  forth  In  the  memorial  of  the  said 
nation,  bearing  date  February  27th,  nineteen  hundred  and  sli,  and  pre- 
sented to  the  said  commisaloiiNa. 

"The  people  of  the  state  of  New  ToA,  represented  In  Senate  and  Assem- 
bly do  enact  as  Allows: 

**SectIoii  1.  The  commlsslonftrs  of  tbe  land  ofUce  are  hereby  empowwed  to 
adjust  the  dalm  «id)odiea  tn  Uie  memorial  of  the  Caynge  Nation  of  Indians, 
resident  In  the  state  of  New  Yoric,  bearing  date  of  February  twenty-seventh, 
nineteen  hundred  and  six,  and  presented  to  the  said  commissioners  by  en- 
tering Into  an  agreement  with  the  said  Cayuga  Nation  of  Indians,  resident 
in  the  state  of  New  York,  for  a  settlement  of  the  said  claim  on  a  basis  not 
exceeding  the  snm  of  two  hundred  and  forty-seven  thousand,  six  hundred 
and  nine  dollars  and  thirty-three  cents,  Including  interest  on  such  sum  from 
tbe  day  of  the  pres^tatlon  of  said  memorial,  to  tbe  commissioners  of  tbe 
land  office,  and  computed  to  the  day  of  settlemmt  The  amount  of  'sneh 
settlwmit  shall  be  retained  in  the  treasury  of  the  state  In  trust  tot  the 
said  Cayuga  Nation  of  Indians,  and  annual  interest  only  on  such  sum  at  the 
rate  of  five  jier  centum  per  annum  shall  be  paid  by  the  state  to  the  said 
Cvngn  Nation,  except  that  such  principal  sum  may  be  chargeable  with  the 
expense  of  said  Cayuga  Ts'ation,  In  the  making,  prosecuting  and  settlement 
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of  the  said  claim.  Such  setUement  shall  be  subject  to  tbe  bkhotbI  of  the 
Governor  of  this  state. 

"2.  If  settlement  of  the  claim  should  be  reached,  the  commissioners  of 
the  land  ofiBce  shall  be  authorized  thereafter  to  investigate  aod  report  to  tbe 
I^esislature.  whether  a  lease  or  purchase  by  the  state  from  tbe  Seneca  Na- 
tion of  Indians,  resident  in  tbe  state  of  New  York,  of  adequate  lands  for 
the  use  and  occupation  of  said  Cayuga  Nation,  and  wbidi  shall  be  agreeable 
to  said  nation^  can  be  iMrocnred  for  such  purpose  by  tbe  use  of  sufficient  of 
the  principal  sum  aforesaid." 

The  commissioners  of  the  land  office  did  enter  into  negotiations 
with  the  Cayuga  Indians,  and  agreed  to  give  them  the  maximum 
sum  stated  in  the  bill.  The  agreement  was  submitted  to  the  Gov 
emor  for  his  approval,  and  he  asked  the  Attorney  General  for  in- 
formation, and  the  Attorney  General  reported  mat  the  Cayugas 
were  disloyal  to  the  colonies  in  the  Revolution,  and  perhaps  that 
tact  and  other  considerations  had  been  overlooked  in  making  the 
settlement.  The  Governor  referred  the  matter  back  to  the  com- 
missioners with  the  opinion  of  the  Attorney  General.  The  com- 
missioners thereupon  referred  the  matter  to  a  standing  committee, 
consisting  of  the  Attorney  General,  Treasurer,  and  state  engineer, 
who,  after  various  delays,  reported  to  them  that  the  application  of 


is  no  legal  basis  for  the  claim.  (2)  That  there  is  nothmg  before  the 
land  board  from  which  it  can  determine  that  the  Indians  have  suf- 
fered any  damage  by  reason  of  the  purchase  of  their  lands  by  the 
state  of  New  York.  The  report  was  adopted  by  the  commission, 
and  the  application  denied. 

The  relator  contends  that  the  act  is  mandatory,  and  required  a 
bona  fide  effort  to  reach  a  settlement.  It  is  claimed  in  reply  that 
it  is  not  mandatory,  and  that  the  commissioners  might  determine 
whether  the  rdators  had  a  valid  claim,  or,  if  they  thought  best, 
to  refuse  to  enter  into  negotiations  and  thus  give  no  relief. 

[1]  In  order  to  determine  what  the  legislative  intent  was,  we 
must  understand  the  situation  as  the  Legislature  did.  People  ex 
rel.  Kemmler  v.  Durston,  119  N.  Y.  578,  24  N.  E.  6,  7  L.  R.  A.  715, 
16  Am.  St.  Rep..  859. 

[2]  Did  the  Legislature  mean  to  refer  the  matter  to  a  committee 
to  hiive  it  determine  whether  the  memorialists  had  a  legal  claim, 
or  did  it  intend  that  they  should  have  relief  based  upon  the  equities 
of  the  case?  It  is  true  that  the  Cayugas  fought  against  the  col- 
onies in  the  Revolution,  but  the  Legislature  Imew  that  fact.  At 
tiie  close  of  the  War,  the  Cayuga  Nation  were  in  the  possession 
of  a  large  tract  of  land  in  the  central  part  of  the  state.  In  1783 
Congress  waived  the  right  of  conquest  of  the  Indians,  and  proffered 
peace  and  friendly  treaty  for  the  purpose  of  receiving  them  into  fa- 
vor and  protection.  In  October,  1784  (Act  Oct.  22,  1784,  7  Stat. 
15),  a  treaty  of  peace  was  made  at  Ft.  Stanwix  with  the  Six  Na- 
tions (which  included  the  Cayugas),  and  they  were  received  under 
the  protection  of  the  United  States.  By  the  treaty,  the  Indians 
yielded  to  the  United  States  all  claim  to  the  country  west  of  the 
line  running  through  Buffalo  creek  on  Lake  Erie  to  the  Pennsyl- 
vania line,  and,  as  to  the  land  lying  eastward  of  said  line,  they  were 
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to  be  secured  in  possession  thereof,  except  the  fort  at  Oswego.  In 
1789  another  treaty  was  made  (Act  Jan.  9,  1789,  7  Stat.  33),  con- 
firming this  treaty  and  renewing  peace  and  friendship.  In  1786  a 
treaty  was  concluded  between  New  York  and  Massachusetts,  both 
of  which  claimed  the  territory  in  the  western  part  of  the  state,  by 
which  New  York  ceded  "the  right  of  pre-emption  of  the  soil  from 
the  native  Indians  and  all  their  estate,  right,  title  and  interest  (right 
and  title  of  government,  sovereignty  and  jurisdiction  excepted),"  and 
Massachusetts  ceded  to  New  York  "the  right  of  pre-emption  of  the 
soil  from  the  native  Indians  and  all  other  the  estate,  right,  title  and 
property  which  the  commonwealth  of  Massachusetts  hath  of,  in 
and  to  the  residue  of  the  lands  and  territories  so  claimed  by  Uie 
state  of  New  York."  The  lands  of  the  Cayugas  were  included  in 
the  lands  ceded  by  Massachusetts  to  New  York. 

A  treaty  was  made  February  25,  1789  (1  Laws  U.  S.  1789-1815, 
c.  16,  p.  319),  between  the  Cayugas  and  the  state  of  New  York, 
whereby  they  ceded  and  granted  all  their  lands  to  the  people  of 
the  state.  The  treaty  provided,  "The  Cayugas  shall  of  the  ceded 
lands  hold  to  themselves  and  to  their  posterity  forever  for  their 
own  use  and  cultivation,  but  not  to  be  sold,  leased  or  in  other  man- 
ner aliened  or  disposed  of  to  others,"  100  square  miles  of  lands 
described,  in  consideration  of  which  the  Cayugas  received  $500  in 
silver,  $1,625  more  to  be  paid  June  1st,  and  an  annuity  of  $500  an- 
nually thereafter.  On  June  22,  1790  (1  Laws  U.  S.  1789-1815,  c, 
16,  p.  321),  another  treaty  was  made  between  the  Cayugas  and  the 
state,  by  which  the  Cayugas  acknowledged  pajrment,  and  the  for- 
mer treaty  was  confirmed  and  continued: 

"The  said  Cerneas  do  farttan  hereby  grant  and  release  to  the  people  of 
tbe  state  of  New  York  all  our  right.  Interest  and  claim  In  and  to  all  lands 
lying  east  of  the  line  of  cession  by  the  state  of  New  York  to  the  common- 
wealth of  MaBsachuaetts,  except  the  lands  mentioned  In  the  aald  deed  of 
cession  benonto  annexed  are  reserved  to  us,  the  Cayagas  and  our  postolty.*' 

In  1794  another  treaty  was  made  between  the  United  States  and 
the  Cayugas  (Act  Nov.  11,  1794,  7  Stat.  44),  by  which  peace  and 
friendship  was  declared,  and  the  United  States  acknowledged  the 
lands  reserved  to  the  Oneida,  Onondaga,  and  Cayuga  Nations  in 
and  by  their  respective  treaties  with  the  state  to  be  their  property. 

Chapter  70  of  the  Laws  of  1795,  entitled  "An  act  for  the  better 
support  of  the  Oneida,  Onondaga  and  Cayuga  Indians,  and  for 
other  purposes  therein  mentioned,"  recited  in  its  preamble: 

"Whereas  the  Oneida,  Onondaga  and  Caynga  tribes  of  Indians  have  some- 
times collectively  as  tribes,  and  at  other  times  Individually,  leased  part  of 
the  land  appropriated  to  tb^  use,  to  the  white  Inhabitants,  and  permitted 
others  to  settle  and  Improve  thereon  without  lease,  which  has  occasioned  con- 
troversy between  tb^iselves  and  between  them  and  such  settlers.  And 
whereas  the  said  tribes  respectively  have  entreated  the  Legislature  to  make 
such  arrangement  relative  to  the  premises  as  shall  tend  to  prevent  future 
controversy  betweoi  themselves  and  between  them  and  the  white  inhabitants 
settled  on  and  occupying  the  lands  aforesaid,  and  as  shall  toid  to  raider 
the  same  more  productive  to  the  tribes  reepectlvely.'* 

The  act  appointed  a  commission  to  make  such  arrangements 
with  the  Indians  relative  to  the  lands  appropriated  to  their  use 
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as  might  tend  to  promote  their  interests,  and  authorized  them  to 
extinguish  the  Indians'  right  to  such  land  as  was  not  set  aside  for 
individual  occupancy  by  them  by  the  payment  of  an  annuity  which 
shall  not  exceed  6  per  centum  on  a  principal  sum  which  would  arise 
if  the  lands  were  sold  for  50  cents  per  acre.  The  act  provided 
that  the  Surveyor  General  should  without  delay  sell  the  lands  so 
acquired  for  not  less  than  $2  an  acre.  Govenor  Clinton  sent  to  the 
Legislature  a  veto  message  of  this  bill,  upon  the  ground  that  it 
was  three-fourths  for  the  benefit  of  the  state  and  not  a  disposition 
for  the  sole  benefit  of  the  Indians,  but  the  Legislature  passed  the 
act  over  the  veto  with  a  two-thirds  vote.  The  lands  were  sold  and 
the  state  received  for  them  $247,609.33  more  than  the  SO  cents  an 
acre  which  was  allowed  to  the  Indians  therefor. 

March  16,  1853,  Dr.  Peter  Wilson,  a  Chief  of  the  Cayugas,  pre- 
sented to  the  state  a  memorial  claiming  that  these  profits  should 
be  accounted  for  to  the  Cayugas.  The  Indians'  position  is  summed 
up  in  his  memorial  as  follows: 

"Ton  were  onr  soardian ;  yon  bave  made  a  great  profit  out  of  your  ward 
which  yon  do  not  allow  In  the  case  of  your  own  people." 

And  he  submitted  that,  as  a  matter  of  equity  and  fairness,  the 
profits  belonged  to  the  Indians.  From  that  time  down  to  the  time 
of  the  passage  of  the  bill  in  question,  the  claim  of  the  Cayugas, 
not  as  a  matter  of  law  or  of  right,  but  as  a  matter  of  justice,  was 
before  the  public,  and  frequently  considered  by  the  Legislature  and 
legislative  committees.  In  1906  in  behalf  of  the  Cayuga  Nation 
the  memorial  referred  to  in  the  act  in  question  was  presented  to 
the  commissioners  of  the  land  office.  They  referred  it  to  the  At- 
torney General,  who  reported  that  the  commissioners  had  not  ju- 
risdiction to  entertain  it. 

In  1907  chapter  492  was  passed,  by  which  the  commissioners  of 
the  land  office  were  empowered  to  hear  the  memorial  and  investi- 
gate the  claim  set  forth  therein,  and  report  to  the  Legislature  with 
their  recommendations.  After  due  consideration,  the  commission- 
ers of  the  land  office  appointed  Joseph  A.  Lawson,  a  lawyer  at 
Albany,  as  their  agent,  to  examine  into  the  matter,  and  report  the 
facts  to  the  commission.  In  his  report  dated  April  30,  1908,  he 
recites  the  facts,  and  concludes : 

"^niat  the  Gayuf^  Nation  of  Indians,  resident  In  the  state  of  New  York, 
ttie  petitioner  herein,  has  no  dalm  to  the  said  som  of  ¥247,600.33  allesed 
to  be  the  profits  accruing  to  the  state  of  New  Tork  npon  the  purchase  of  the 
lands  from  said  nation  by  said  state  as  set  forth  In  the  memorial  herein, 
enforceable  at  law  or  in  equity  In  any  of  the  tribunals  of  tbls  state,  and 
that  said  nun  of  ^247,609.33  is  In  no  sense  a  measore  of  damages  sofllalned  1^ 
■aid  Cayuga  Nation  by  reason  of  said  pnrchase  and  sale  as  aforesaid." 

But,  in  view  of  the  fact  that  the  Cayugas  have  not  been  allotted 
a  reservation  of  lands  and  are  without  an  abiding  place  except  by 
the  sufferance  of  the  Seneca  Nation,  with  whom  they  reside,  he 
advises  that: 

"There  rests  a  moral  oblation  npon  the  people  of  the  state  of  New  York 
to  make  farther  provlsloa  for  the  sai^>ort  and  maintenance  of  the  said  Ga- 
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.▼aga  ZTatton,  based  apoa  tbe  consideration  of  and  with  refiBrence  to  said 
sum  of  9247,600.83  as  the  profits  realized  by  tbe  state  from  the  sale  of  tbe 
lands  heretofore  belonging  to  said  nation  and  made  possible  by  reason  of 
tbe  superior  knowledge,  abtltty  and  position  of  said  state  In  its  negotiations 
with  said  Gaynga  Natlm  in  conseanence  of  the  Ignorance,  h^pleesness  and 
depend^ice  of  socb  nation." 

And  he  therefore  commended  the  passage  of  an  act  by  the  Leg- 
islature drawn  by  himself,  which  report  was  adopted  as  the  report 
of  the  board  and  transmitted  to  the  Legislature,  who  thereafter 
passed  the  act  in  question. 

It  is  apparent,  therefore,  that,  when  the  act  was  passed,  the  leg- 
islature knew  that  the  Cayugas  had  no  claim  which  was  enforcer- 
able  against  the  state  in  law  or  in  equity,  but  that  the  state  had 
received  the  sum  stated  in  the  act  as  profits  from  land  which  it 
had  acquired  from  the  Indians  and  immediately  sold  at  four  times 
the  purchase  price ;  that  the  sale  of  the  lands  left  the  Indians  with- 
out a  home  and  in  distress.  What,  then,  was  the  intent  of  the 
Legislature  in  passing  the  act  in  question?  It  did  not  want  the 
commissioners  again  to  determine  that  the  Indians  had  no  legal 
or  equitable  claim  which  they  could  enforce  against  the  state,  be- 
cause the  board  had  reported  that  fact,  and  the  act  in  question  was 
passed  upon  that  report.  It  seems  to  me  the  act  in  question  was 
a  determination  by  the  Legislature  that  these  profits  should  be 
used  as  a  basis  for  some  reasonable  relief  to  the  Indians  along  the 
lines  of  the  Lawson  report.  The  Legislature  had,  in  fact,  approved 
of  this  report,  and  the  act  in  question  was  passed  pursuant  to  its 
recommendations.  The  state  acknowledged  the  moral  obligation, 
and  directed  the  commissioners  to  square  it  The  act  was  a  legis- 
lative mandate  to  the  board  to  carry  into  effect  that  report.  The 
only  duty  of  the  commission  was  to  assume  that  the  state  had 
made  a  profit  of  the  amount  stated,  and  to  assume  that  such  profits 
were  a  basis  for  granting  such  relief  to  the  Cayugas  as  their  home- 
less, destitute  condition  made  proper  and  necessary.  The  state  had 
acquired  from  them  their  homes,  and  the  act  assumes  that  some 
provision  must  be  made  to  render  their  position  more  tolerable. 
The  act  contemplates  that  the  moneys  allowed  should  be  retained 
by  the  state  at  6  per  cent,  interest,  and  an  annuity  paid  to  the 
Indians.  The  commissioners  arc,  however,  required  to  investigate 
and  report  to  the  Legislature  as  to  whether  suitable  lands  could 
be  purchased  from  the  Senecas  as  a  home  for  the  Cayugas  by  the 
use  of  the  funds  realized  from  the  settlement. 

In  American  Batak  Note  Co.  v.  State,  64  App.  Div.  227,  71  N. 
Y.  Supp.  1049,  this  court  considered  an  act  authorizing  the  Court 
of  Claims  to  audit  and  determine  the  alleged  claim  of  the  plain- 
tiff for  engraving  licenses,  with  the  usual  provision  that  no  award 
should  be  made  unless  the  facts  proved  made  out  a  case  against  the 
state,  which  would  create  a  liability  were  the  same  established  in 
a  court  of  law  or  equity  against  an  individual,  etc.  The  superin- 
tendent of  public  works  had  ordered  from  the  plaintiff  certain  Mr 
censes  for  steamboat  inspectors.  The  plaintiff  was  not  the  public 
printer,  and  under  the  law  such  a  contract  could  only  be  given  to 
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the  public  printer.  The  Supreme  Court  by  mandamus  required  the 
Comptroller  to  audit  the  claim.  This  court  reversed  the  order  on 
the  ground  that  there  was  no  legal  claim  in  behalf  of  the  plaintiff 
against  the  state.  People  ex  rel.  American  Bank  Note  Co.  v.  Mor- 
gan, 45  App.  Div.  86,  60  N.  Y.  Supp.  1109.  It  had,  therefore,  been 
determined  before  the  act  in  question  was  passed  that  the  plaintiff 
had  no  claim  which  could  be  enforced  against  the  state.  The  Court 
of  Claims  dismissed  the  plaintiff's  claim  upon  the  ground  that  it 
had  already  been  adjudicated  that  there  was  no  legal  claim.  This 
court  reversed  the  judgment,  holding  that  the  act  in  question  did 
not  submit  the  legality  of  the  claim  to  the  Court  of  Claims,  as  the 
Legislature,  when  it  passed  the  act,  knew  that  it  had  already  been 
adjudicated  that  there  was  no  legal  claim,  but  that  the  Legislature 
had  apparently  recognized  that  the  plaintiff  had  done  the  work. 
The  state  had  had  the  benefit  of  it,  and  upon  equitable  considera- 
tion  it  was  proper  that  the  state  should  reimburse  the  plaintiff. 
Justice  S.  Alonzo  Kellogg,  writing  for  the  court,  says: 

"To  Impute  to  tbat  at]e:tiBt  body  the  Intention  to  Jni^le  with  the  claim  or 
to  be  so  facettous  Is  to  express  a  Uudc  of  leqtect  for  tJUs  branch  of  tbe  gov- 
ernment jand  sncb  imputaUona  are  not  to  be  judicially  entertained." 

Again  he  says: 

"The  act  itself  has  upon  Its  face  this  intention  (to  pay  the  claim).  It  w&n 
otherwise  a  fruitless  act,  a  mockery,  a  reproach  to  the  state,  greater  even 
tlian  the  reproach  of  shielding  itself  from  payment  because  the  purchase 
was  unauthorized,  though  Innocently  made,  and  notwithstanding  the  state 
then  held  and  used  the  thing  purchased.  I  thluk  it  entirely  consonant  with 
the  dignity  of  a  great  state  to  assume  that  it  had  a  purpose  In  passing 
tbls  act,  a  purpose  beneficial  to  the  claimant  I  think  the  Legislature  In- 
tuded  to  proTlde  a  way      which  this  claim  could  be  paid." 

[8]  Wheeler  v.  State,  97  App.  Div.  276,  90  N.  Y.  Supp.  18,  af- 
firmed 190  N.  Y.  406,  83  N.  E.  54.  123  Am.  St.  Rep.  555,  and  Quay- 
le  V.  State,  192  N.  Y.  47,  84  N.  E.  583,  carry  the  same  inferences 
and  recognize  the  propriety  of  the  Legislature  providing  for  the 
payment  of  an  equitable  claim,  although  it  has  no  merit,  except  the 
fact  that  something  ought  to  be  received  under  the  circumstances 
from  the  state. 

I  therefore  favor  a  reversal  of  the  order  of  the  Special  Term  and 
the  granting  of  the  motion  for  a  mandamus.  All  concur,  except 
BETTS,  J.,  dissenting  and  voting  for  alHrmance  on  opinion  of 
RUDD,  J.,  at  Special  Term  (74  Misc.  Rep.  154,  131  N.  Y.  Supp. 
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1.  BaxnoBs  (i  41*) — Gonbtbuotion  aito  Maintenance — Nxgliqbnce. 

Where  the  state  maintained  a  highway  bridge  over  the  Erie  Oanal, 
so  constructed  that  the  highway  without  any  sidewalk  was  wider  than 
tbe  bridge,  and  an  open  unguarded  space  of  4  feet  T  Inches  was  left  be- 
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tween  the  sidewalk  fence  and  the  railing  on  the  north  side  of  the  bridge, 
throagh  which  intestate,  while  attempting  to  cross  the  bridge  at  night, 
passed  and  fell  to  the  towpatA  nndemeatb,  such  facts  were  snffldent  to 
warrant  a  finding  that  the  bridge  was  negUgoitly  maintained. 

[Bfl.  Note:— For  other  cases,  see  BrUses,  Cent  Die  ^  ^ 

Dec.  Dig.  i  41.«] 

2.  Death  <S  76*) — ^Dbfsotite  Maihtenance— Ihjubibs  to  TUTXins-^Tn- 
SBQUBNT  Death — Contbibutory  Nbouoeivcb. 

A  bridge  over  the  Brie  Oanal  was  negligently  maintained  by  the  state 
with  an  opening  4  feet  7  inches  wide  between  the  fence  on  the  north, 
side  of  the  approach  and  the  railing  of  the  bridge.  There  was  a  stone 
abutment  laid  up  to  nearly  level  with  the  higher  part  of  the  highway  or 
approach  to  the  bridge,  which,  after  it  was  constructed,  had  been  raised, 
and  the  approach  filled  In  with  dirt,  a  little  higher  than  the  concrete 
coping  or  abutment,  leaving  a  descent  ftom  a  part  of  the  approach  over 
9  feet  above  the  towpath,  and  without  any  sidewalk  leading  along  the 
approach  onto  the  bridge.  Decedent  was  seen  walking  at  night  toward 
the  bridge  in  no  apparent  haste,  going  borne  In  a  natural  manner.  There 
was  no  evidence  that  he  had  been  drinking  or  engaged  In  any  improper 
condnct,  and  In  less  than  eU^t  minutes  he  was  found  near  the  towpath, 
directly  under  the  opening  In  the  fience  or  barrier,  with  a  broken  leg, 
from  which  Injury  he  subsequently  died.  Held  sufficient  to  make  a 
piima  fade  case  of  decedent's  freedom  from  contributory  negligoice. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  H  ^  Mi  Dec. 
Dig.  I  75.»] 

Smith,  P.  J.,  and  Lyon«  3.,  dissenting. 
Appeal  from  Court  of  Claims. 

Claim  by  Savilla  I.  Smith,  as  administratrix  of  Chnstopher 

Smith,  deceased,  against  the  State  of  New  York.  From  a  judg- 
ment of  the  Court  of  Claims,  dismissing  plaintiff's  claim,  she  ap- 
peals.  Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

John  F.  Murray  and  William  H.  Murray,  both  of  Troy  (John  H. 
McMahon,  of  ^yatervUet,  of  counsel),  for  appellant. 
Thomas  Carmody,  Atty.  Gen.  (Wilber  W,  Qiambers,  Deputy 

Atty.  Gen.,  of  counsel),  for  the  State. 

BETTS,  J.  The  Erie  Canal  runs  north  and  south  in  the  city  of 
WatervHet.  Seventh  street,  between  Second  and  Third  avenues, 
crosses  over  this  canal  by  a  bridge  and  the  approaches  thereto. 
The  bridge  is  about  IS  feet  in  width.  The  highway  approaching 
the  bridge  from  the  west  is  wider  than  the  bridge.  TJnderneath 
the  west  end  of  the  bridge  is  the  towpath  of  the  canal.  A  board 
fence  on  the  north  side  of  the  western  approach  to  the  bridge  ap- 
proaches to  within  about  4  feet  7  inches  of  the  railing  on  the  north 
side  of  the  bridge,  where  there  is  an  open,  unguarded  space.  There 
is  a  stone  abutment  laid  up  to  nearly  level  with  the  higher  part 
of  the  highway  or  approach  to  the  bridge.  Some  years  ago  this 
abutment,  with  concrete  coping  on  the  top,  was  some  little  higher 
than  the  adjacent  part  of  the  highway ;  but  it  was  found  that  the 
bridge  was  too  low,  interfering  with  loads  of  baled  hay  on  canal 
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boats,  so  the  bridge  was  raised  to  adapt  it  to  these  conditions,  and 
the  approach  was  filled  in  with  dirt,  a  little  higher  than  the  con- 
crete coping  or  abutment.  The  abutment  or  coping  was  not  raised. 
This  left  a  descent  from  a  part  of  the  approach  to  the  bridge  from 
the  north  to  this  concrete  coping  on  the  abutment.  This  coping 
was  something  over  9  feet  above  the  towpath  at  the  bridge.  There 
is  no  sidewalk  upon  cither  side  of  the  approach  to  the  bridge.  Pe- 
destrians and  horses  use  the  entire  width  of  the  approach.  The 
defendant  built  and  maintains  the  bridge  and  its  approaches. 

Upon  the  night  of  the  4th  of  June,  1910.  plaintiff's  intestate. 
Christopher  Smith,  was  seen  coming  up  the  avenue  on  the  west- 
erly side  of  the  approach  and  turning  into  Seventh  street,  on  the 
north  side  of  that  street,  and  going  towards  the  bridge.  This  was 
about  10  or  half  past  10  o'clock  at  night.  There  was  no  light  upon 
the  bridge.  Mr.  Smith  was  seen  by  at  least  two  persons  traveling 
slowly,  in  a  natural  way,  towards  the  east  towards  the  bridge. 
There  was  a  street  lamp  in  Third  avenue,  which  was  burning  very 
dimly,  apparently — simply  a  red  spark,  as  it  was  described.  Some 
light  was  also  furnished  from  a  store  window.  The  witnesses  lost 
sight  of  Smith  when  he  was  apparently  20  feet,  more  or  les«  "west 
of  the  bridge  and  on  the  north  side  of  the  approach,  going  to- 
wards the  bridge,  and  only  a  few  feet  from  this  unprotected  abut- 
ment, between  the  fence  and  the  west  side  of  the  north  framework 
of  the  bridge. 

Within  about  eight  minutes  after  the  last  witness  saw  him,  this 
witness  heard  that  there  was  an  accident,  and,  going  around  to  the 
south  side  of  and  under  the  bridge,  he  found  that  Mr.  Smith  had 
been  carried  by  some  persons,  who  had  previously  found-  him  from 
the  north  side  at  the  bottom  of  the  abutment  to  the  south  side 
of  the  bridge  on  the  towpath,  and  that  his  leg  was  broken,  and 
that  he  was  seriously  hurt.  To  the  persons  whom  Smith  had  sum- 
moned for  help,  he  said  that  he  could  not  stand,  because  his  leg 
was  broken.  No  one  discovered  or  testified  to  any  evidence  of 
drinking  or  improper  conduct  on  Smith's  part.  Smith  lived  near 
this  place  ^d  was  accustomed  to  crossing  this  bridee  for  many 
years.  He  was  taken  to  the  hospital.  As  a  result  of  this  injury. 
Smith  died  on  June  11th  of  blood  poisoning. 

The  claimant  proved  substantially  these  facts  and  rested.  The 
court  found  (as  conclusions  of  law) : 

"a)  The  state  was  guilty  of  negligence  in  the  Gonstmctlon  uaH  malntenanoe 
of  the  bridge  and  its  approaches.  , 

"(2)  Claimant  has  failed  to  show  that  the  decedeiit  was  free  from  con- 
tributory n^llgencew 

"&)  The  daim  should  be  dlamiased." 

From  the  dismissal  of  the  claim,  entered  upon  these  findings,  the 
claimant  appeals. 

[1]  I  agree  with  the  court  that  the  approach  of  the  bridge  was 
negligently  maintained  by  the  defendant.  I  do  not  agree  with  its 
other  conclusions  of  law. 

[2]  The  rule  as  to  claims  where  the  injury  resulted  in  death, 
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with  no  eyewitnesses  of  the  immediate  accident,  is  relaxed  as  to 
what  must  be  proven  by  a  claimant  to  show  freedom  from  con- 
tributory negligence  on  the  part  of  the  deceased,  although  some 
proof  of  freedom  from  contributory  negligence  must  be  shown. 
Harrison  v.  New  York  Central,  etc.,  195  N.  Y.  86,  87  N.  E.  802. 
Certainly  the  claimant  could  not,  witiiout  eyewitnesses,  show  any- 
thing more  natural,  more  careful  and  prudent,  as  to  the  conduct  on 
the  part  of  Christopher  Smith  on  his  approach  to  this  bridge  than 
was  shown.  He  was  in  no  apparent  haste,  and  no  reason  was 
shown  for  haste.  He  was  going  home  in  a  natural  manner.  He 
was  found  in  a  very,  few  minutes  (less  than  eight)  from  the  time 
that  he  was  last  seen,  as  has  been  shown.  He  was  seen  about  20 
feet  from  the  bridge.  Almost  directly  thereafter  he  was  calling  for 
help,  lying  with  a  broken  leg  by  the  towpath  directly  under  this 
place,  where  there  was  no  fence  or  barrier  to  prevent  his  falling. 
He  must  have  fallen  down  tha,t  place. 

There  was  a  sort  of  path  that  led  near  the  concrete  coping  on 
the  top  of  the  abutment,  and  it  is  very  evident  that  he  must  have 
fallen  off  that  place.  He  could  not  well  have  fallen  from  the 
bridge,  on  account  of  the  railings.  If  he  had  got  only  a  short  dis- 
tance on  the  bridge,  he  would  have  fallen  into  the  canal,  instead 
of  on  the  towpath.  He  could  not  have  moved  himself  from  any 
other  place  on  account  of  his  broken  leg,  which  did  not  permit  him 
to  even  stand  up. 

The  claimant  had  evidently  shown  everything  that  it  was  pos- 
sible to  show  in  the  absence  of  an  eyewitness,  and  I  think  she  had 
shown  sufficient  to  warrant  a  finding  that  the  plaintiff's  intestate 
was  free  from  contributory  negligence  under  the  rule  as  laid  down, 
where  a  person  injured  died  prior  to  trial,  with  no  actual  witnesses 
at  the  precise  time  of  the  accident. 

It  follows  that  the  judgment  of  the  Court  of  Claims  should  be 
reversed,  and  a  new  trial  granted  to  claimant,  with  costs  to  abide 
the  event  All  concur,  except  SMITH,  P.  J.,  and  LYON,  J.,  who 
dissent. 


(Snpreme  Oourt,  Ai^iellato  DiTlalon,  Second  Dqiartinait  S^tenOier  10, 1012.) 

1.  MOBTOAQBS  (I  372*) — SUBROOATIOS  (|  14*) — INVALZD  FOBXOLOSnBB— GON- 
•    VETAKCB  BT  PUBCHABBR — EfI  ECT. 

Wbere  tb«  pniebaaor  at  an  InTmUA  foredoMre  of  a  aeoond  mortgags 
reconreyed  to  tbe  bolder  of  tba  mortgage  the  mortgagee  contbiiied  to 
bold  tbe  mortgage  as  If  no  foroelosnre  had  occurred ;  and  a  sobsequent 
conveyance  by  blm  to  a  third  person  operated  In  equity  as  an  assignment 
of  tbe  mortgage ;  and  the  tiittd  peraon,  to  protect  bis  Intweat,  could  pay 
the  prior  mortgage  and  be  anbnigated  to  tbe  rltfits  ot  the  prior  mort- 
gagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §|  1102,  1103, 
1105-1117 :  Dec  Dig.  |  872     Subrogation,  Cent.  Dig.  H  85-89 ;  Dec.  Dig. 

i  14.*]   

iWar  other  cum  >m  hid*  topic  a  I  mdhbbb  in  Dec.  A  Am.  Dig*.  IMT  to  date,  ft  B9'r  Inteas 
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&  MOBTOAGES  (I  872*)— IirVALXD  rOBBCI.OSUBI — UonTSTAllCT  BT  PUBCHAm 

— EnvCT. 

A  ^mrcbaser  at  an  Invalid  fbrecIosoK  of  a  second  mortgags  recoDToyed 
to  the  holder,  «1u>  eonTered  to  a  grantee,  who.  to  inratect  his  Interest,  inld 
the  first  mortgage,  and  who  sold  to  a  third  person,  who  paid  part  of  the 
price  and  gare  a  pnichaao  nwncy  mortgage  for  the  balance.  Held,  that 
the  third  person  was  equitably  Interested  In  the  pronlaes  In  the  propor- 
tion the  partial  payment  lo  cash  bore  to  the  two  mortgages,  subject  to 
dednctions  for  independent  loans  from  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  i|  1102,  1103, 
1103-1117 ;  Dec.  Dig.  |  872.«1 

S.  JVDOMBm  (I  747*)-^MXBOD  AMD  BAB— ERCTUBlfT— ULAXMB  TOB  IHPBOTB- 

MKNTS. 

A  satbfled  Jadgmoit  In  ejectment,  vrhwein  a  deduction  for  tmproT^ 
menta  was  permitted  under  Code  CSr.  Proc.  S  1631,  bars  a  further  asser* 
Hon  of  claims  for  improvemente 

[Sd.  Kot&— For  other  cases,  see  Judgment,  Cent  Dig.  Sf  1284-1290; 
Dec  Dig.  i  747."] 

Appeal  from  Special  Tenn,  Suffolk  County. 

Action  by  Peter  V.  Ketcham  against  Louis  Deutsch  and  others. 
From  a  judgment  for  plauntiff,  defendant  Houy  Haab  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Mr.  Justice  Putnam  at  Special 
Term: 

"This  suit  Is  a  seqnel  to  Deutsch  t.  Haab,  13S  App.  Div.  766,  119  N.  T. 
Snpp.  911. 

"The  def^dant  L.  Deutsch  purchased  the  premises  from  one  EU  Bennet 
on  January  27,  1892,  for  ^700,  paying  f700  cash  and  glrlng  a  mortgaf^ 
back  for  ^,000.  There  was  already  a  prior  mortgage  of  f400.  After  Eli 
Benuet's  death,  his  administratrix,  Mrs.  £&nma  EL  Bennet,  filed  a  notice  of 
foreclosure,  by  advertlsemmt.  In  the  county  clerk's  offl<»  on  February  9, 
1884.  On  Oct<ri>er  24th  folloiring  Henry  Marsh,  the  purchaser  on  such  fore- 
closnre  sale,  deeded  the  propulr  bade  to  Mrs.  Bennet  and  the  heirs  of  Ell 
Bennett  which  was  followed  by  a  deed  from  Bmma  B.  Bennet  and  others  to 
BnsbtMi  I*  Bennet  a  son  of  EU  Bennet  dated  May  21,  1897.  Mr.  Roshton  L. 
Bennet  conveyed  the  property  to  Nathaniel  Ketcham,  who  paid  <rff  the  $400 
mortgage,  and  thereafter  conveyed  the  property,  by  covenants  of  warranty, 
to  the  defoidant  Henry  Haab  and  brother,  who  went  Into  possession  and  so 
remained  until  Henry  Haab  was  defeated  In  the  ejectment  suit  by  Louis 
Deutsch.  Id  that  proceeding  It  was  held  that  as  the  foreclosure  by  adver- 
tisement was  IneffectlTe,  the  dtfendant  Haab  was  wrongfidly  and  imlawful- 
Ij-  in  possession.   180  App.  Div.  TOO,  119  M.  T;  Snpp.  911. 

"The  present  plaintUf,  as  the  son  of  Nathaniel  Ketcham,  claims  to  be  the 
assignee  and  owner  of  the  mortgage  that  was  defectively  advertised,  and 
now  seeks  to  foreclose  It  and  further  to  have  canceled  the  satisfaction  piece 
of  the  earlier  $400  mortgage  which  Nathaniel  Ketcham  paid  off. 

"The  defendant  Haab,  who  had  t>e^  defeated  in  the  ejectment  suit  now 
claims  OQultable  ownership  of  both  these  mortgages,  and  also  counterclaims 
for  his  outlays,  while  In  occupation,  for  rqtalrs,  taxes,  and  Insuring  the 
buildings. 

"In  reply  plaintiff  sets  np  two  mortgages,  being  for  $500  and  $300,  which 
ho  nxges  against  any  equities  of  the  defendant  Haab. 

[1]  **A8  tibe  purchaser  on  the  attempted  foreclosnre  sale  immediately .  re- 
conveyed  to  the  holder  of  the  mortgage,  the  mortgagee  continued  to  hold 
this  mortgage  as  if  no  foreclosure  had  occurred.  The  subseQuent  conveyance 
to  Nattuulel  Ketcham,  while  not  passing  title,  operated  In  equity  to  assign 
to  him  the  entire  Interest  in  the  $2,000  mortgage.  Jackson  t.  Bowen,  7  Cow. 

•Ver  athat  mmm  wt*  nin*  Mpio  A  I  mniasB  in  Dm.  ft  Am.  Dtci.  IHT  to  dats^  *  Rep*r  ladntM 
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13.  Hence  tUs  Interest  u  mortgagee  entitled  Nfttbanl«l  B^tcfaam  to  aoQnlre 

the  prior  $400  mortgage,  and  his  dlscbai^e  of  It  can  be  still  reinedled  In 
this  proceeding.  The  doctrine  that  a  mere  volunteer  cannot  datm  subro- 
gation does  not  apply  to  Mr.  Ketcham,  since  his  paying  off  tbls  $400  prior 
Incumbrance  was  to  protect  his  iotereat  as  holder  of  the  $2,000  mortgage. 
Upon  the  discovery  of  the  Invalidity  of  the  foreclosure  proceedings,  he  wonid 
have  been  entitled  to  have  this  prior  $400  mortgage  kept  alive  to  secure  his 
outlay  made  under  mistake. 

[2]  "In  1902  Mr.  Nathaniel  Ketcham  sold  tills  KHropert?  to  defendant  Haab 
and  brother  for  $2,300.  They  gave  back  a  purchase-money  mortgage  for 
9UB0I)  and  paid  to  Mr.  Ketcham  In  all  $tNX).  By  the  faUore  of  tlUe,  this 
purchase-money  mortgage  Is  of  no  value.  The  defendant  Haab,  having 
paid  Vsi  of  Us  purchase  Is  ther^ore  Interested  In  that  proportion  In  tbe 
two  mortgages  In  question,  with  tbe  estate  of  Nathaniel  Eetdiam  and  plain- 
tiff as  the  representative  owner  of  the  remaining  iB/as  of  these  securities. 

"Tbe  sums  due  on.  tbe  two  morlxages  from  dotendant  Deutsch  are  as 
follows: 

$2,000  mortgage   $2,000  00 

Interest  from  August  27,  U92,  to  January  23, 1912   2,328  OS 

$400  mortgage.  $  400  00 

Interest  November  18,  1896.  to  January  28,  1912   303  88      703  88 


"It,  however,  aKtears  that  Mr.  Haab  had  borrowed  from  Mr.  Nathaniel 
Ketcham  $600  on  April  15,  1005.  and  $300  on  January  3.  1908.  and  as  secu- 
rity had  given  second  mortgages  on  tbls  properly.  These  being  Ind^ndent 
loans,  on  which  the  collateral  bas  become  worthless,  are  proper  offsets  to 
the  proportionate  recovery  herein  otherwise  due  to  tbe  defendant  Haab,  as 
bis  equities  against  the  estate  of  Nathaniel  Ketcham  are  available  only  for 
the  actual  amount  due  to  him,  after  deducting  what  be  owes  to  the  estate. 
Story,  Bqulty,  |  I486. 

[3]  "Tbe  claim  for  improvements  seems  clearly  to  be  barred  by  the  eject- 
ment proceedings,  wherein  a  deduction  for  such  credits  was  permitted  under 
Code.  I  1531.  The  Judgment  In  that  action  (which  has  since  been  satisfled) 
barred  further  assertion  of  such  claims  for  improvements. 

*'Aa  a  condiUon  of  this  result,  the  plaintiff  must  surrender  the  various 
notes  and  mortgages  of  the  defendant  Haab.  being  the  purcbase-money  mort- 
gi^  of  $1,000  and  the  subsequent  securities  for  $500  and  $300. 

''Findings  and  judgmott  of  foreclosure  to  be  settled  on  five  days*  notice.'' 

Argued  before  HIRSCHBERG,  THOMAS,  CARR,  WOOD- 
WARD, and  RICH.  JJ. 
Chas.  H.  Street,  for  appellant. 
Thomas  Young,  of  Huntington,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion 
of  Mr.  Justice  Putnam  at  Special  Term. 


$5,032  S4 


"Ot  which  above  propcrtlona  are: 
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052  Appk  DlT.  675.) 

KBTSTONB  STATE  CONST.  UO.  T.  WILLIAMS,  Latwr  Ooin'r. 

^upnme  Conrt*  Appellate  DlTlsloa,  Ttilrd  Depaitm^t.   September  11,1»12.) 

CumOBAU  Q  16*>— DsnBUNATIOir  of  LaBOB  OOHUBnOmEB— "FllTAL  Dl- 

TERMIIfATION." 

Under  Labor  Law  (Consol.  Laws  1909.  c.  81)  |  21,  providing  tbat,  If 
complaint  is  made  to  tbe  Commissioner  of  Labor  tbat  a  contractor  with 
a  city  for  public  work  Is  failing  to  con^ly  with  tbe  law  as  to  paying 
tbe  prevailing  rate  of  wages,  he  shall,  If  be  finds  it  well  fonnded,  present 
evidence  thereof  to  the  board  bavloK  charge  of  the  worit.  which  shall 
take  tbe  proper  proceedings  to  revoke  the  contract,  the.  fonctkms  of  the 
Commissioner  are  merely  advisory ;  and  bis  detttmlnaUon  Is  not  condn- 
siv^  within  Code  Civ.  Froc.  |  2122,  providing  that,  except  as  otherwise 
expressly  prescribed,  certiorari  cannot  issue  to  review  a  determination 
not  finally  determining  the  rights  of  the  parties. 

[Ed.  Kote.— For  other  cases,  see  Oertiorarl.  Gent  Dig.  IS  31*  32;  Dec; 
Dig.  f  !«.•] 

For  other  definitions,  see*  Words  and  Phrases,  vol.  3,  p.  2805.1 
Af^al  from  Special  Term,  Albany  County. 

Petition  of  the  Keystone  State  Construction  Company  for  certi- 
orari against  John  Williams,  State  Commissioner  of  Labor.  Frcrni 
an  order  denying  a  motion  to  quash  the  writ  and  to  vacate  a  stay, 
defendant  appeals.   Reversed.  Writ  quashed,  and  stay  vacated. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON. 
BETTS,  and  LYON,  JJ. 

Thomas  Carmody,  Atty.  Gen,  (James  A.  Parsons,  Deputy  Atty. 
Gen.,  of  counsel),  for  appellant. 

Ball  &  Ludlow,  of  New  York  City  (Wilbur  L.  Ball,  of  New  York 
Ci^,  of  counsel),  for  respondent. 

BETTS,  J.  The  Keystone  State  Construction  Company  has  a  con- 
tract with  the  city  of  New  York,  made  through  its  board  of  water 
supply,  to  construct  the  Hill  View  reservoir  in  the  city  of 'Yonkers, 
a  portion  of  the  Catskill  Aqueduct.  It  is  engaged  in  the  construction 
of  this  reservoir.  About  a  year  after  the  commencement  of  con- 
struction, complaint  was  made  to  the  defendant,  the  Conunissioner 
of  Labor  of  the  state  of  New  York,  that  the  relator  was  proceeding 
in  violation  of  the  provisions  of  the  Labor  Law  by  payment  of  $1.50 
per  day  for  common  labor,  while  the  prevailing  rate  of  wages  in  that 
locality  for  that  kind  of  service  was  a  greater  amount  per  day.  The 
Commissioner  of  Labor,  as  was  his  duty  under  the  statute,  investi- 
gated the  complaint  and  found  it  well  founded,  and  notified  relator 
that  the  prevailing  rate  of  wages  was  $1.80  per  day  of  eight  hours  in 
the  locality  where  the  work  under  the  contract  was  being  performed. 

The  relator  requested  a  hearing  on  the  question  before  the  Commis- 
sioner, which  was  granted,  and  a  further  investigation  was  had,  and 
the  Labor  Commissioner  found  that  the  prevailing  rate  of  wages  in 
the  locality  was  $1.76  per  day  of  eight  hours  for  a  day's  work  in 
the  same  trade  or  occupation  as  was  being  performed  by  relator,  and 
so  notified  the  relator  and  requested  it  to  comply  witlbthe  law.  Where- 

*Far  other  cum  m  miim  topte  *  i  mnuu  In  Dee.  A  Am.  Digs.  IH?  to  datay  A  lUpt  TmSnm 
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Upon,  before  any  further  proceedings  were  taken  by  the  Commis- 
sioner of  Labor,  the  relator  applied  to  and  obtained  from  the  raurt  a 
writ  of  certiorari  requiring  the  State  Commissioner  of  Labor  to  make 
a  return,  and  providing  for  a  review  of  his  proceedings,  tc^ether 
with  an  injunction  staying  the  Commissioner  of  Labor  from  proceed- 
ing any  farther  in  the  matter.  A  motion  was  then  made  by  the 
Commissioner  of  Labor  for  an  order  quashing  the  writ  of  certiorari 
and  vacating  the  injunction  order  staying  the  Commissioner  of  Labor 
herein.  This  motion  was  denied,  and  from  that  order  of  denial  this 
appeal  is  taken. 

The  two  sections  of  the  Labor  Law  with  which  we  are  concerned 
here  are  sections  3  and  21,  which,  so  far  as  material,  are  as  follows: 

"Sec.  3.  Hours  to  Constltate  a  Day's  Work.— Eight  hoars  shall  eonstltttte 
a  1^1  day's  work  for  all  dasses  of  employeea  In  this  state.  *  *  •  rnie 
wages  to  be  paid  for  a  legal  day's  woric  as  hereinb^ore  deflaed  to  all  class- 
es of  sncb  laborers,  workmen  or  mechanics  upon  all  sncb  public  works,  or 
upon  any  material  to  be  used  upon  or  in  connection  therewmi,  shall  not  be 
less  than  the  preralllng  rate  for  a  day's  work  in  the  same  trade  or  occupa- 
tion in  the  locality  within  the  state  where  such  public  work  on,  about  or  In 
connection  with  which  sucb  labor  is  performed  In  Its  final  or  completed  form 
Is  to  be  situated,  erected  or  used." 

"Sec.  21.  Commissioner  of  Labor  to  Enforce  ProTtslons  of  Article. — ^The 
Commissioned  of  Labor  shall  enforce  all  the  provisions  of  this  article. 


If  comidalnt  Is  made  to  the  Commissioner  of  Labor  that  any  person 


contracting  with  the  state  or  a  mnaiclpal  corporation  for  the  p^ormanee  of 
any  public  work  fails  to  comply  with  or  evades  the  provisions  of  this  article 
respecting  the  paymmt  of  the  prevailing  rate  of  wages,  the  requlmnents  of 
hours  of  labor  or  the  ttiu)loyment  of  dtisens  of  the  United  States  or  of  the 
state  of  New  York,  the  Commissioaer  of  Labor  shall,  if  he  finds  such  com- 
plaints to  be  well  founded,  present  evidence  of  such  noncompliance  to  the 
officer,  department  or  board  having  charge  of  such  work.  Such  officer,  de- 
partment or  board  shall  thereupon  take  the  proper  proceedings  to  revoke  the 
contract  of  the  person  failing  to  comply  with  or  evading  mch  proTiBlons." 

The  Commissioner  of  Labor  asserts  that  he  was  about  to  present 
the  evidence  of  noncompliance  with  the  law  and  violations  of  the 
law  by  the  relator  to  the  board  of  water  supply  of  the  city  of  New 
York,  the  board  having  charge  of  such  work,  when  he  was  stayed  by 
the  injunction  herein. 

It  is  claimed  by  the  relator  that  the  action  of  the  Labor  Commis- 
sioner here  is  final,  and  that  upon  his  report  to  the  municipal  em- 
ploying body  that  the  rights  of  the  parties  are  determined  and  fixed ; 
that  hence  certiorari  will  lie  here  to  review  the  action  of  the  Com- 
missioner of  Labor. 

The  state,  through  its  Attorney  General  acting  for  the  Commissioner 
of  Labor,  claims  that  the  rights  of  the  parties  are  not  finally  deter- 
mined by  the  action  of  the  Commissioner  of  Labor,  and  that  his 
action  is  largely  advisory.  The  section  of  the  Code  of  Civil  Procedure 
claimed  by  the  Attorney  General  to  apply  is  section  2122,  whidi,  so 
far  as  material  in  my  view  of  it,  is  as  follows : 

"Sec.  2122.  *  •  *  Except  as  otherwise  expressly  prescribed  by  a  stat- 
ute, a  writ  of  certiorari  cannot  be  Issued,  in  either  of  the  following  cases : 

"1.  To  review  a  determination,  whi<^  does  not  finally  determine  the  tights 
«f  the  parties,  with  respect  to  the  matter  to  be  reviewed. 
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"2.  Where  the  determination  can  be  adeqaately  reviewed,  by  an  aiveal  to 

a  court,  or  to  some  other  body  or  officer." 

A  little  light  is  thrown  upon  the  question  at  issue,  which  is  in  a 
smaU  compass,  here  by  judicial  decisions. 

In  the  case  of  People  ex  rel.  Dumary  v.  Van  Alstyne,  53  App.  Div. 
1,  65  N.  Y.  Supp.  451,  it  was  held  that,  where  a  municipal  board  hav- 
ing ctuu*ge  oi  a  contract  entered  into  between  the  municipality  and 
Dumary,  the  relator  (after  a  hearing  on  charges  of  violation  of  this 
section  3  of  the  Labor  Law),  decided  that  the  charges  were  well 
founded,  and  revdced  the  relator's  contract,  tbe  determination  of  the 
board,  as  to  the  fact  of  violation,  is  not  of  a  judicial  character}  and 
does  not  conclude  the  contractor  as  to  such  fact;  and  that  hence  a 
writ  of  certiorari  would  not  issue  against  said  municipal  board. 

That  was  a  case  decided  by  this  Appellate  Division,  and  has  very 
many  features  in  common  with  the  case  here  decided.  Following 
out  the  reasoning  in  that  decision,  if,  after  receiving  notification  by 
the  Commissioner  of  Labor  that,  in  his  <^nion,  the  contractor,  the 
relator  here,  was  not  complying  with  the  provisions  of  the  Labor 
Law,  the  board  of  water  supply  should  cancel  the  contract,  the  action 
of  the  Commissioner  of  Labor  would  be  no  protection  whatever  to 
the  city  of  New  York,  or  its  board  of  water  supply,  upon  an  action 
being  brought  by  the  contractor  for  damages  for  cancellation  of  his 
contract.  It  cannot  well  be  otherwise.  It  cannot  be  that  the  deter- 
mination of  the  Commissioner  of  Labor  is  conclusive  in  a  matter  of 
this  kind,  as  he  is  not,  tmder  the  statute,  compelled  to  give  the  con- 
tractor any  notice  of  his  investigation ;  but  if  he  finds  such  complaint 
to  be  well  founded — that  is,  having  the  appearance  of  truth  and 
verity — then  he  is  to  present  evidence  of  such  noncompliance  with 
the  Labor  Law  to  the  municipal  board  having  charge  of  such  work. 
During  all  of  this  investigation,  the  contractor  has  no  opportunity 
for  a  hearing,  except  through  the  courtesy  of  the  Commissioner 
of  Labor;  and  he  cannot,  of  necessity,  be  divested  of  his  property 
rights  by  a  proceeding  of  which  he  might  never  hear  until  the  result 
was  announced. 

We  therefore  conclude  that  the  functions  of  the  Commissioner  of 
Labor  here  are  advisory  to  the  contracting  municipality;  and  that 
the  contractor  is  not  concluded  by  the  result  of  the  examination  of 
the  Commissioner  of  Labor.  The  rights  of  the  parties  here  are  not 
finally  determined  by  the  action  of  the  Commissioner  of  Labor;  and 
hence,  uhder  the  plain  reading  of  subdivision  1  of  section  2122  of  the 
Code  of  Civil  Procedure,  the  writ  of  certiorari  will  not  lie,  as  no 
provision  is  made  in  the  Labor  Law  for  a  review  by  certiorari. 

It  follows  that  the  order  appealed  from  should  be  reversed,  the 
writ  quashed,  and  stay  vacated,  with  costs  and  disbursements  to  the 
Commissioner  of  I^abor. 
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OOMBCOS  T.  UNION  MII4<8. 

(Supreme  Court,  Ai^llate  Divlsioii,  Third  Department  September  27.  1912.) 

Mabxes  and  Servant  (|  278*) — Injubieb  to  Sebtaht — Danqkbous  Maokin- 
«BT— Evidence, 

In  an  action  for  Injuries  to  plaintiff  by  his  hand  coming  In  contact 
with  the  teeth  of  a  cone  duster,  used  to  clean  cotton  In  a  knlttlns  mill, 
evidence  held  Insnffldait  to  sustain  a  verdict  finding  that  plaintiff's  hand 
was  drawn  Into  the  machine  by  suction,  the  draft  being  from.  Instead  of 
toward,  the  machine,  and  therefore  defendant  was  not  negligent  in  fall- 
ing to  provide  a  hood  over  the  opening  to  prevait  such  an  accident 

[Ed.  Note.— For  other  cases,  see  Uaater  and  Servant,  Cent  Dlff.  f| 
864-872,  877;  Dee.  Dig.  1  27&*] 

BettB,  J.,  dissenting. 

Appeal  from  Trial  Term,  Columbia  County. 

Action  by  Joseph  Gombcos,  Jr.,  an  infant,  by  guardian  ad  litem, 
against  the  Union  Mills.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  it  a[ypeals. 
Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

McCabe,  Davis  &  Kernan,  of  New  York  City,  {or  appellant 

Chace  Bros.,  of  Hudson,  for  respondent 

PER  CURIAM.  The  defendant  operates  a  knitting  mill,  and  the 
plaintiff  was  in  its  anpl(^.  Am(»igst  the  machines 'mstalled  in  the 
mill  was  what  is  known  as  a  "cone  duster,"  used  for  the  purpose  of 
cleaning  waste  cotton.  This  machine  consisted  of  a  tight  dome,  inside 
which  was  a  cylinder,  studded  with  pins,  so  adjusted  as  to  revolve  with 
g^eat  rapidity.  The  cotton  was  fed  into  the  side  of  one  end,  and 
came  out,  after  passing  over  the  cylinder,  at  an  opening  16  by  8 
inches  at  the  opposite  end  of  the  other  side.  It  was  fed  much  like 
a  threshing  machine,  and  discharged  its  cleansed  product  after  it  had 
passed  over  and  along  the  revolving  picker.  When  the  machine  was 
m  operation,  the  cotton  was  blown  from  the  discharge  opening  with 
considerable  force,  and  there  was  necessarily  a  discharge  of  air  from 
such  opening  when  the  picking  cylinder  was  in  motion. 

On  the  occasion  of  the  accident  the  power  had  been  turned  on  the 
ma.chine,  but  no  cotton  was  being  fed  to  it.  In  the  discharge  of  his 
duties,  as  is  alleged,  the  plaintiff  was  passing  by  the  opening,  and  he 
claims  that  his  hand  was  sucked  in  through  the  q}ening  <Hito  the 
picking  pins  of  the  cylinder,  so  injuring  him  that  its  amputation  was 
necessary.  These  pins  were  back  ly^  inches  from  the  outer  surface 
of  the  opening  and  were  about  3^,-2  inches  in  length.  The  theory 
upon  which  the  plaintiff  recovered  his  judgment  against  the  defend- 
ant was  that  the  defendant  was  negligent  in  not  providing  a  hood  for 
die  discharge  opening  of  the  machine. 

There  was  evidence  on  the  part  of  the  defendant  that  the  accident 
occurred  through  the  plaintiff  having  turned  the  power  on  the  ma- 
chine for  his  own  amusement,  and  that  his  hand  was  injured  by  his 
endeavoring  to  touch  the  pins  of  the  revolving  cylinder.  However 
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this  may  be,  we  think  the  verdict  of  the  jury  to  the  effect  that-H  was 
the  defendant's  duty  to  place  a  hood  over  die  disd*^r^e  opening  for 
the  purpose  of  guarding  the  cylinder  was  against  the  weight  of  the  evi- 
dence. The  movement  of  the  air  through  the  discharge  opening  was 
outward,  and  it  was  blown  toward  the  plaintiff,  and  there  could  have 
been  no  suction  which  would  draw  his  hand  into  the  machine.  His 
hand,  or  his  clothing,  or  whatever  he  may  have  had  in  his  hands, 
would  be  blown  away  itom  the  cylinder,  rather  than  drawn  towards 
it  There  was,  therefore,  no  danger,  in  passing  the  machine,  that 
any  part  of  his  body  or  dothii^  would  be  drawn  into  it  He  would 
at  once  be  apprised  of  its  proxmiity  by  the  blast  of  air  which  would 
be  thrown  upon  him. 

The  plaintiff  does  not  claim  that  he  was  working  about  this  open- 
ing, or  doing  anything  to  the  machine,  but  that  he  was  simply  passing 
by,  and  that  his  hand  was  dr^ged  in  by  suction  through  the  open- 
ing onto  the  pins  of  the  cylinder.  It  is  so  improbable  mat  the  acci- 
deat  would  be  likely  to  occur  in  such  manner  that  there  does  not 
appear  to  be  any  occasion  for  the  defendant  providing  a  hood  to  the 
opening  to  prevent  its  happening.  It  not  being  probable  that  the  acci- 
dent happened  in  the  manner  which  the  plaintiff  asserted,  and  it 
being  unlikely  to  happen  at  all,  unless  the  plaintiff  vduntarily  put 
his  hand  into  the  opening,  the  verdict  of  the  jui^  that  the  plaintiff  was 
free  from  contributory  negligence  is  also  against  the  weight  of  the 
evidence. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event ;  the  particular  ques- 
tions of  fact  determined  being  that  the  verdict  of  the  ]ury  was  against 
the  weight  of  evidence  with  respect  to  the  n^Ugence  of  the  defend- 
ant in  failing  to  provide  a  hood  to  guard  the  discharge  opening  of 
the  machine,  and  also  with  respect  to  the  plaintiff  being  free  from 
contributory  negligence. 

BETTS,  J.,  dissents. 


ao2  ApiL  Div.  om) 

PEOPLE  T.  HKRBBRT. 
(Supreme  Court,  Appellate  DlvlsioD,  Third  D^rtmeot  S^ttonber  27,  1012.) 

1.  iHDICmST  AKD  InrOBUATION  ({  140*) — DEraCTITI  IrFOBICATION — ^VACA- 
TION— Judicial  Dischetion. 

It  Is  discretionary  with  a  trial  court  whether  It  will  set  aside  a  de* 
fectlve  Information  on  motion  before  arraignment,  and  unless  the  ques- 
tion la  free  from  doubt  the  court  should  leave  counsel  to  his  demurrer 
or  motion  in  arrest  of  Judgment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information.  Cent. 
Dig.  11  474,  475;  Dec.  Dl«.  {  140.*] 

Z  CBiinnAL  Law  (|  1024*) — Afpbalablb  Obdeb— Monoff  Dishissinq  Iktob- 
MAnoM. 

An  order  dlamlaslng  an  indictment  m  Information  as  bdns  insuffldeut 
Is  not  appealable,  since  it  is  not  one  of  the  ordos  from  which  Code  Gr. 
Proc  I  B18,  permits  the  people  to  appeal. 

[Ed.  Note.— other  cases,  see  Criminal  liaw,  Cent  Dig.  H  269&- 
2614;  Dec.  Dig,  j  1024.*]  
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Appeal  from  Recorder's  Court  of  Albany. 

Cyr  Herbert  was  charg^l  with  keei>in^  a  disorderly  house,  and 
the  People  appeal  from  an  order  dismissing^  the  information.  Ap* 
peal  dismissed. 

Argued    before    KELLOGG.    HOUGHTON,    BETTS,  and 

LYON,  JJ. 

Rollin  B.  Sanford,  of  Albany,  for  the  People. 
Daniel  J.  Dugan,  of  Albany,  for  respondent. 

PER  CURIAM.  The  respondent  was  arrested  upon  an  informa- 
tion which  sought  to  charge  him  with  keeping  and  maintaining  a 
disorderly  house,  in  violation  of  section  U4o  of  the  Penal  Law 
(Consol.  Laws  1909,  c  40).  Upon  his  arraignment  in  the  Court 
of  Special  Sessions  of  the  city  of  Albany,  held  by  the  recorder  of 
said  city,  he  appeared  specially  and  moved  to  dismiss  the  informa- 
tion upon  the  ground  of  insufficiency,  which  motion  was  granted, 
and  its  propriety  was  thereafter  attempted  to  be  raised  by  this  ap- 
peal. 

[1]  As  to  the  merits  of  the  appeal  thus  taken,  we  may  say,  in 
brief,  that  as  the  recorder  has  handed  down  no  opinion  we  are  at  a 
loss  to  know  in  what  respect  he  considered  the  information  in  ques- 
tion defective.  Nor  are  we  aided  in  this  matter  by  the  points  of  re- 
spondent's counsel,  although  it  is  therein  stated  that  the  recorder 
followed  the  case  of  People  v.  Miller,  81  App.  Div.  255,  80  N.  Y. 
Supp.  1070,  which,  however,  seems  clearly  distinguishable  from  the 
case  at  bar.  But,  even  if  this  information  was  in  fact  insufficient, 
and  might  be  so  held  upon  demurrer,  we  think  its  insufficiency  was 
not  so  apparent  and  free  from  doubt  as  to  require  the  recorder  to 
dismiss  it  upon  motion.  The  rule  is  thus  laid  down  by  the  Court 
of  Appeals  in  People  v.  Davis,  56  N.  Y.  95,  at  page  ICQ: 

"It  Is  in  tbe  discretion  of  the  court  wbetber  or  not  to  set  aside  a  dtfec- 
tlve  Indlctmait  upon  motion ;  and  nnless  the  questloo  Is  free  frcMu  doabt,  tlie 
cooTt  ouffbt  not  to  do  U,  but  leave  tbe  connatf  to  bis  denmrrar,  or  motion 
In  arrest  of  Judgment," 

See,  also,  Abbott's  Trial  Brief  in  Criminal  Cases,  pp.  65,  66,  and 

cases  cited. 

[2]  But,  whatever  may  be  our  views  as  to  the  sufficiency  of  this 
information,  we  find  no  provision  for  an  appeal  from  the  determina- 
tion of  the  recorder  upon  this  point.  By  section  23,  c.  284,  Laws 
of  1872,  appeal  in  the  Recorder's  Court  is  made  similar  to  appeals 
in  a  Court  of  Sessions,  and  the  powers  of  the  former  Courts  of 
Sessions  are  now  vested  by  the  Constitution  in  the  County  Courts. 
The  Code  of  Criminal  Procedure,  by  section  515,  has  abolished  writs 
of  error  and  of  certiorari  in  criminal  actions,  and  by  section  518 
has  provided  that  the  people  may  appeal  in  two  cases  only,  neither 
of  which  is  an  appeal  from  an  order  dismissing  an  indictment  or 
information.  We  accordingly  think  that  the  granting  of  the  motion 
to  dismiss  was  not  reviewable  upon  appeal.  See,  also.  People  v. 
Petrea,  1  N.  Y.  Cr.  R.  198,  at  page  203,  and  Abbotfs  Trial  Brief, 
cited  supra. 

Appeal  dismissed,  without  costs.  Motion  granted. 
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DAVIS  V.  O'DAT. 
(Montgomery  GoaDty  Ctourt.   July  30.  1912.) 


1.  JifsTTcn  OF  Tin  Peaob  (tl  7S,  74*) — Honoir  vob  Orangi  of  Jubticts — 

SumCIBlfCY. 

A  motion  for  a  change  of  Jnsticee  on  the  gronnd  that  the  one  before 
whom  an  action  was  brought  was  a  material  witness  for  the  defendant, 
as  antborlzed  by  Code  CIt.  Proc  1  8161,  was  sufiiwrted  by  an  affidavit 
stating  tbat  the  defendant  expected  to  prove  by  such  Justice  that  the 
plalntlfl  bad,  sbice  the  oommencement  of  the  action,  stated  to  snch  Jus- 
tice that  he  did  not  havie  a  canae  of  action.  Held,  that  the  motion  was 
properly  overruled,  as  not  stating  a  ground  for  a  change,  as  the  plaintiff 
may  have  been  mistaken  in  his  conclnskoi. 

[Bd.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  U 
23e-242;  Dec.  Dig.  ff  78,  74.*] 

2.  Justices  or  thb  Peace  (H  73,  74*)— Chanob  ot  Justiceb— Sotficibnct 

OF  Obdeb  DsnYiNO. 

And,  while  In  denying  the  motion  for  the  change,  the  Justice  could  not 
pass  upon  the  truth  of  the  defendant's  affidavit  by  placing  against  it  his 
own  unsworn  statement  that  It  was  not  true,  and  thereby  place  the 
question  beyoud  review,  however  meritorious  the  application,  where  in 
denying  the  application  he  stated  that  he  was  not  a  material  witness, 
other  statemoits  In  his  order  that  the  plaintiff  never  made  the  statement 
In  question  will  be  regarded  ad  superlluoua  to  silpport  the  order. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace*  Cent  Dig.  H 
236-242;  Dec.  Dig.  8S  73,  74.*] 

S.  JusnoEs  OF  THE  Peace  (I  84*)  —  Appearance  —  Waiveb  of  Objections 
Made  on  Special  apfeabance  bt  General  appbabanck. 

Where  defendant  In  an  action  before  a  Justice  has  appeared  specially 
and  his  motion  for  a  change  of  Justiras  has  been  refused,  he  could  with- 
out walvtDg  hlB  objections  have  ai^^eared  genemlly  and  intenN»ed  such 
defense  on  the  merits  as  he  had. 

'  [Ed.  Note.— For  other  cases,  see  Justices  of  tiie  Peaces  Cent  Dig.  || 
28&-278 ;  De&  Dig.  i  84.*] 

4.  JuanoBS  OF  zhb  Pxaob  (|  88*} — 8bbtiob  of  Pboo— e— BgroBif, 

A  return  by  an  officer  of  a  summons  from  a  Justice  court  showing 

service  on  the  defendant  but  not  stating  where  service  was  made,  prima 

ftde  oonfeta  Jnrlsdlctlon  on  the  Justice. 
[Ed.  Note.— For  otiier  cases,  see  Justices  of  the  Peace,  Cent  Dig.  |i 

282,  268;  Dec.  Dig.  i  82.*] 

8.  Justices  or  the  Peace  ({  81*) — Jubibdiotion — Gonstitutioitai  I*aw. 

Const  1S69,  art.  6. 1 18,  which  provided  that  Justices  In  different  cities 
should  be  elected  In  such  manner  and  with  such  powers  as  should  be 
provided  by  law,  was  In  force  at  the  time  of  the  passage  of  ttie  charter 
of  the  city  of  Amsterdam  (Laws  1885.  c.  131),  whldi  provided  In  section 
SO  that  the  Justice  of  snch  dty  should  have  the  same  Jurisdiction  as  the 
Justices  of  the  several  towns  of  the  state.  Held,  that  a  Justice  of  such 
city  had  Jurisdiction,  not  only  in  the  city,  but  In  the  county  as  well,  and 
service  of  process  therefrom  on  a  defendant  within  the  county  was  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  h 
258-261;  Dec.  Dig.  |  81.*] 

Appeal  from  Justice  Court, 

Action  by  WiUiam  A.  Davis  against  Edwani  O'Day  before  a  jus- 
tice.  From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 
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Christopher  J.  Heffernan,  of  Amsterdam,  for  plaintiff. 
Daniel  G.  O'Day,  of  Tonawanda,  for  defendant 

MOORE,  J.  The  summons  was  served  upon  the  defendant  at 
Yankee  Hill  Lock,  in  the  county  of  Montgomery,  but  not  in  the  city 
of  Amsterdam.  Upon  the  return  of  the  summons  the  defendant  ap- 
peared specially  by  Daniel  G.  O'Day,  his  attorney,  and  objected  to 
the  jurisdiction  of  the  court  upon  certain  grounds,  one  of  which* 
was  that  it  did  not  appear  that  the  summons  vras  served  within  the 
territorial  limits  of  the  city  of  Amsterdam. 

The  plaintiff  orally  complained  that  the  defendant  damaged  his 
boat  in  the  amount  of  $175.  The  defendant,  by  his  said  attorney, 
thereupon  made  application  to  remove  and  continue  the  case  before 
another  justice  on  accoimt  of  the-  justice  being  a  material  witness, 
and  filed  an  affidavit  made  by  Daniel  G.  O'Day,  wherein  he  swore 
that  he  was  the  attorney  and  ^^t  for  the  defendant ;  that  issue  had 
not  been  joined  in  the  action;  that  Hicks  B.  Waldron,  the  justice 
who  issued  the  summons  and  before  whom  the  action  was  pending, 
was  a  necessary  and  material  witness  for  defendant,  without  whose 
testimony  defendant  could  not  safely  proceed  to  trial ;  that  the  par- 
ticular facts  and  circumstances  which  defendant  expected  to  prove  by 
said  justice  were  that  theretofore  and  since  the  commencement  of 
the  action  the  plaintiff  had  stated  to  said  justice,  Hicks  B.  Waldron, 
that  he  (plaintiff)  did  not  have  a  cause  of  action  against  the  defendant, 
but  that  he  would  sue  the  defendant,  and  that  he  thought  the  de- 
fendant would  pay  something  to  the  plaintiff  rather  than  be  troubled 
and  annoyed  by,  or  in  defending,  such  an  action;  that  he,  plaintiff, 
well  knew  that  the  defendant  was  not  indebted  to  plaintiff  in  any 
sum  whatever;  that  the  defendant  was  unable  to  prove  such  admission 
on  the  part  of  the  plaintiff  by  any  other  person  than  such  justice, 
and  requested  that  the  action  be  continued  before  another  justice 
for  trial. 

Section  3151  of  the  Code  of  Civil  Procedure  provides  that  if,  be- 
fore an  issue  of  fact  is  joined  in  an  action  or  special  proceeding, 
the  defendant,  or  where  he  has  not  been  arrested,  his  attorney,  pre- 
sents to  the  justice  satisfactory  proof  by  affidavit  that  the  justice 
before  whom  the  action  or  special  proceeding  is  pending,  is  a  material 
witness  for  the  defendant,  without  whose  testimony  he  cannot  safely 
proceed  to  trial,  setting  forth  therein  the  particular  facts  and  circum- 
stances which  he  expects  to  prove  by  him.  The  justice  must  forth- 
with make  a  written  order,  directing  the  action  or  special  proceeding 
to  be  continued  before  another  justice  of  the  same  town  or  city,  named 
in  the  order. 

The  justice  denied  the  application,  and  has  recorded  his  detemuna- 
tion  in  the  following  language: 

"Coart  decides  tliat  be  to  not  a  materlvl  witness  on  tb»  groimd  stated  In 
defendant's  affldavlt,  t1&.  that  plalnttfT  stated  to  Justice  certain  facts,  wbldi 
said  statement  was  never  made  by  plaintiff  to  Justice,  In  fact  Justice  did 
not  know  and  bad  no  information  from  any  iierson  for  wh8.t  reason  plain- 
tiff's action  was  brougbt,  and  tbat  plaintiff  made  no  statement  to  Justtee  vt 
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his  cause  of  action,  or  anythiue  In  relation  thereto,  and  dedlaea  to  dltoon- 
tinne  the  action  or  transfer  the  same  to  another  Justice." 

The  defendant  thereupon  tendered  the  amount  of  costs  to  that  time 
and  costs  of  transfer,  which  tender  was  refused,  and  tbt  defendant 
then  withdrew  from  the  case. 

The  charter  of  the  city  of  Amsterdam  provides  for  two  justices 
of  the  peace.  Hicks  B.  Waldron  was  one,  and  Robert  J.  Sanson  was 
the  only  remaining  justice.  Robert  J.  Sanson  was  counsel  witii 
Daniel  G.  O'Day  for  the  defendant  in  this  action,  and  appeared  spe- 
cially herein  on  the  hearing  November  15,  1911,  the  day  when  the 
motion  to  continue  the  action  before  another  justice  was  made.  The 
impropriety  of  requiring  a  party  to  try  his  case  before  the  counsel 
of  his- opponent  is,  of  course,  manifest;  still  if,  under  the  law,  the 
defendant  was  entitled,  as  a  matter  of  strict  legal  n^t,  to  have  his 
case  continued  before  another  justice,  it  may  be  said  with  much  force 
that  the  presiding  justice  did  not  have  power  to  ntUlify  the  effect  of 
the  statute  to  avoid  the  impropriety. 

The  question  that  was  before  the  justice  for  decision  was:  Did  the 
affidavit,  assuming  that  its  contents  were  true,  famish  satisfactory 
proof  that  the  justice  was  a  material  witness,  without  whose  testi- 
mony defendant  could  not  safely  proceed  to  trial?  Had  the  court 
disposed  of  the  matter  by  simply  saying,  "Court  decides  that  he  is 
not  a  material  witness  on  the  ground  stated  in  defendant's  affidavit, 
viz.,  that  plaintiff  stated  to  justice  certain  facts  *  *  *  and  de- 
clines to  discontinue  the  action  or  transfer  the  same  to  another  jus- 
tice"— there  could  be  no  hesitation  in  boldipg  that  the  justice  had 
simply  decided  judicially  that  the  defendant  had  not  furnished  sat- 
isfactory proof  within  uie  meaning  of  tiie  section  quoted. 

[Ij  The  affidavit  was  made  by  the  attorney,  not  by  the  defendant. 
The  statute  says  that  the  affidavit  may  be  made  by  the  party  or  his 
attorney.  No  reason  is  given  why  the  defendant  did  not  make  it. 
The  facts  and  circumstances  which  the  defendant  expected  to  prove 
by  the  said  justice  were  that  the  plaintiff  had  since  the  commencement 
of  the  action  stated  to  the  justice  that  he,  the  plaintiff,  did  not  have 
a  cause  of  action  i^ainst  the  defendant,  but  that  he  would  sue  the 
defendant,  and  that  he  thought  the  defendant  would  pay  sometiiing  to 
the  plaintiff  rather  than  be  troubled  and  annoyed  by,  or,  in  defending 
such  an  action,  that  he,  the  plaintiff,  well  knew  that  the  defendant  was 
not  indebted  to  the  plaintiff  in  any  sum  whatever.  It  is  not  alleged 
that  this  statement  was  made  to  the  justice  before  the  summons  was 
issued.  There  is  no  imputation  that  the  justice  had  improperly  issued 
St  There  is  no  allegation  that  the  facts  could  be  proven  by  the 
justice,  or  that  the  plaintiff  or  the  justice  had  ever  said  that  such 
statements  were  made,  or  that  the  defendant  had  ever  told  the  affiant 
that  he  expected  to  prove  them  by  the  justice.  No  reason  whatever  is 
given  as  a  foundation  for  the  expectation  that  such  alleged  statements 
by  the  plaintiff  could  be  proved  by  the  justice.  The  affiant  might 
merely  have  guessed  at  it,  and  still  the  aiEdavit  be  true.  The  action 
was  for  negligence,  the  claim  being  that  the  canal  boat  of  the  de- 
fendant had  run  into  plaintiff's  canal  boat  while  lying  at  the  side  of 
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the  Erie  Canal.  The  plaintiff  at  the  trial  testified  as  to  the  ownership 
of  the  boat,  its  value,  its  condition  after  damaged,  and  cost  of  repair- 
ing, but  gave  no  testimony  connecting  the  defendant  with  the  matter. 
That  testimony  was  furnished  by  another  witness.  The  affidavit  does 
not  allege  as  untrue  a  single  transaction  proven  at  the  trial.  Astute 
judges  and  lawyers  do  not  always  agree  as  to  whether  or  not,  under 
given  circumstances,  a  defendant  is  liable  for  negligence;  and  a 
plaintiff  might  innocently  say  that  he  did  not  have  a  cause  of  action, 
and  that  he  knew  that  the  defendant  was  not  indebted  to  him,  when, 
in  fact,  his  cause  of  action  might  be  a  good  one.  Evidence  of  what 
he  said  would,  of  course,  go  to  his  credibility  as  a  witness.  The  jus- 
tice, in  recording  his  denial  of  the  motion,  went  further,  and  said 
that  the  -  statement  alleged  was  never  made  by  the  plaintiff  to  the 
justice,  that  the  justice  did  not  know  and  had  no  information  from 
any  person  for  what  reason  plaintiff's  action  was  brought,  and  that 
the  plaintiff  had  made  no  statement  to  the  justice  of  his  cause  of 
action  or  anything  relating  thereto. 

[2]  Undoubtedly  the  justice  did  not  have  the  right  to  pass  upon 
the  truthfulness  of  the  contents  of  the  affidavit,  and  determine  its 
falsity  by  placing  against  it  his-  own  unsworn  statement.  If  he  had 
that  right,  the  question  would  be  beyond  review,  and  a  justice  could 
always  arbitrarily  defeat  a  defendant's  application,  however  merito- 
rious it  might  be.  Bronson  v.  Gutches,  17  App.  Div.  204,  206,  45  N. 
Y.  Supp.  487;  Young  v.  Scott,  3  Hill,  32;  Hopkins  v.  Cabrey,  24 
Wend.  264.  May  it  not  be  said  that  the  justice  passed  upon  the  ques- 
tion as  to  whether  the  affidavit,  assuming  that  the  facts  therein  stated 
were  true,  furnished  satisfactory  proof  that  the  justice  was  a  ma- 
terial witness,  etc.,  and  found  that  it  did  not,  and  then  unnecessarily 
recorded  the  further  information  that  such  statements  were  never 
made  to  him?  The  question  is  not  free  from  doubt,  and  it  is  not 
without  hesitation  that  the  court  holds  that  such  construction  of  the 
record  on  appeal  should  be  adc^ted. 

[J]  The  defendant  introduced  no  evidence  whatever.  Having  ap- 
peared specially  and  raised  his  objections,  he  could,  without  waiving 
them,  have  appeared  generally  and  interposed  such  defense  as  he  had. 
Jones  V.  Jones,  108  N.  Y.  415.  425,  15  N.  E.  707,  2  Am.  St.  Rep.  447. 
He  .was  not  bound  to  do  so,  but  it  would  have  been  more  satisfactory 
if  he  had.  The  justice,  acting  judicially,  having,  as  we  hold,  decided 
that  the  affidavit  presented  did  not  show  that  he  was  a  material  wit- 
ness without  whose  testimony  the  defendant  could  not  safely  pro- 
ceed to  trial,  this  court  should  not  reverse  the  determination  simply 
because  the  justice  added  to  his  decision  unnecessarily  his  denial  of 
facts  stated  in  the  affidavit. 

As  to  the  service  of  the  summons. 

[4]  The  return  of  the  officer  who  served  the  summons  did  not  state 
where  service  was  niade  upon  the  defendant  The  defendant,  ap- 
pearing specially,  and  without  offering  proof  upon  the  subject,  ob- 
jected to  the  jurisdiction  of  the  justice  upon  the  ground  that  it  did 
not  appear  that  the  summons  was  served  within  the  territorial  limits 
of  the  city  of  Amsterdam,  and  that  the  return  did  not  show  that 
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the  summons  was  served  in  the  county  of  Montgomery.  The  return 
was  sufficient  on  its  face  to  give  the  justice  jurisdiction,  for  the  burden 
was  upon  the  defendant  to  establish  the  fact  that  the  summons  was 
served  without  the  territorial  limits  of  the  city  of  Amsterdam.  Beach 
V.  Baker,  25  App.  Div.  9,  48  N.  Y.  Supp.  1042.  [5]  The  plsuntifF, 
however,  supplemented  the  return  of  the  (instable  by  obtaining  per- 
missitm  to  file,  and  by.  filing  an  affidavit  wherein  he  (the  plaintiflf) 
swore  that  he  was  present  and  saw  the  constable  serve  the  summons 
upon  the  defendant  at  Yankee  Hill  Locks,  in  Montgomery  county. 
Yankee  Hill  Locks,  although  in  Montgomery  county,  is  said  not  to 
be  within  the  city  limits,  and  for  the  purposes  of  this  discussion  will 
be  so  a>nsidered. 

The  questicm  presented  is:  Did  the  justice  acquire  jtirisdiction  over 
the  defendant?  The  city  of  Amsterdam  was  incorporated  in  the 
year  1885  by  chapter  131  of  the  laws  of  that  year.  Its  entire  territory 
was  cut  out  of  the  town  of  Amsterdam.  Section  3  of  the  charter  pro- 
vided that  two  justices  of  the  peace,  with  other  officers,  should  be 
elected  by  the  city  at  large. 

Section  14  of  the  charter  provided  as  follows : 

"Each  justice  of  the  peace  of  tbe  town  of  Amsterdam  reeldlng  In  the  dty 
of  Ametradam  when  tUa  act  takes  effect,  shall  qoollfy  according  to  law  as  a 
Justice  of  the  peace  In  said  city,  and  shall  continue  to  bold  his  office  for 
tbe  fall  term  for  which  he  was  elected,  and  until  his  successor  shall  qualtfy 
and  enter  upon  his  office  in  tbe  same  manner  In  all  respects,  and  shall  pos- 
sess the  same  powers  and  be  subject  to  the  same  proTlslons  as  If  he  had 
been  elected  under  this  act  At  tbe  annual  city  election  next  succeeding  tbe 
expiration  of  tbe  term  of  the  first  two  justices,  and  every  second  year  there- 
after, a  justice  of  the  peace  shall  be  elected,  who  shall  hold  his  office  for  tbe 
term  of  four  years,  comm«icing  on  the  flrst  day  of  January  next  succeed- 
ing bis  Section,  except  that  no  anccessor  shall  be  elected  to  soceeed  the  two 
justices  of  t^  peace  now  In  otBxa  whose  terms  shall  last  ezpira'* 

Section  50  of  the  charter  provided  as  follows : 

*^be  justices  of  tbe  peace  of  said  dty  shall  have  and  exercise  all  the 
powers,  authority  and  jnrisdletlon,  and  discharge  all  the  dntles,  and  be 
entitled  to  the  fees  and  compensation  of  Justtees  of  the  peace  of  the  several 
towns  In  this  state,  except  as  modified  by  this  act.  and  all  laws  applicable 
to  justices  of  tbe  peace  of  the  several  towns,  and  to  courts  held  by  them 
and  appeals  therefrom,  and  to  tbelr  official  acts,  duties  and  powers,  shall 
apply  to  the  justices  of  the  peace  of  said  dty,  and  the  courts  held  by  them, 
and  appeals  therefirom,  and  to  their  official  acts,  duties  and  powers." 

The  Constitution  of  the  state  of  New  York,  as  it  existed  in  1846 
(art.  6,  §  14),  contained  the  following  provision: 

"Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be  CFtal)- 
llshed  by  the  Legislature  In  dtles;  and  such  courts,  exc^t  for  the  cities  of 
New  Xoric  and  Buffalo,  shall  have  an  uniform  organization  and  jurisdiction 
In  snch  dtles.** 

Thereafter  the  provision  was  amended,  so  that,  at  the  time  the 
ci^  of  Amsterdam  was, incorporated,  the  provision  read  as  follows: 

"Inferior  local  courts  of  civil  and  criminal  Jurisdiction  may  be  established 
by  the  Legislature ;  and  except  as  herein  otherwise  provided,  all  judicial  of- 
ficers shall  be  elected  or  appointed  at  sucb  times,  and  In  such  manner  as 
the  Legislature  may  direct**   (Art  6;  |  19.) 
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The  provision  was  further  amended  by  the  Constitution  of  1894, 

(art.  6,  §  18)  to  read  as  follows: 

"Inferior  local  courts  of  ciTll  and  criminal  jaris<Uetlon  may  be  eetaUlabed 
by  the  Legislature,  but  no  Inferior  local  court  hereafter  created  shall  be  a 
conrt  of  record.  The  Legislature  shall  not  hereafter  confer  upon  any  In- 
ferior or  local  court  of  Its  creation,  any  equity  Jurisdiction  or  any  greater 
Jurisdiction  in  other  respects  than  is  conferred  upon  county  courts  by  or 
under  this  article.  Except  as  herein  otherwise  provided,  aU  Jadldal  officers 
shall  be  elected  or  appointed  at  bu<A  times  and  in  aucb  manner  as  tbe 
Legislature  may  dlreet" 

If  ^he  Justices'  Courts  of  the  dty  of  Amsterdam  are  inferior  or 

local  courts,  depending  for  their  existence  upon  the  provision  of 
the  Constitution  above  quoted,  it  would  seem  very  clear  that  the 
Legislature  had  no  power  to  vest  them  with  authority  to  issue  pro- 
cess to  be  served  without  the  city  limits.  Darling  v.  White,  67 
Misc.  Rep.  366,  124  N.  Y.  Supp.  846  (act  established  "an  inferior 
local  court"  in  the  city  of  Binghamton);  People  ex  rel.  Holmes  v. 
Lane,  53  App.  Div.  531,  65  N.  Y.  Supp.  1004;  Brandon  v.  Avery, 
22  N.  Y.  469  (act  created  a  police  justice  in  Village  of  Ilion);  Wa- 
ters V.  Langdon,  40  Barb.  408  (act  created  a  police  justice  with 
power  and  jurisdiction  of  justices  of  the  peace  of  the  town);  Pier- 
son  v.  Fries,  3  App.  Div.  418,  38  N.  Y.  Supp.  765  (act  created  a  City 
Court  in  Mt.  Vernon,  and  provided  that  summons  might  be  served 
at  any  place  within  county  of  Westchester);  Baird  v.  Heifer,  12 
App.  Div.  23,  42  N.  Y.  Supp.  484  (act  created  Municipal  Court  of 
Rochester  and  undertook  to  vest  it  with  all  powers  and  jurisdic- 
tion possessed  by  justices  of  peace  of  towns) ;  People  v.  Upson,  79 
Hun,  87,  29  N.  Y.  Supp.  615  (act  created  police  justice  in  Rochester 
and  assumed  to  give  territorial  jurisdiction  throughout  Monroe 
county) ;  Curtin  v.  Barton,  139  N.  Y.  505,  513,  34  N.  E.  1093  (where 
question  is  referred  to,  but  not  passed  upon). 
Article  6,  §  17,  of  the  Constitution  of  1846,  provided  that: 

"The  electors  of  the  several  towns  shall,  at  their  annual  town  meeting, 
and  in  such  manner  aa  the  Legislature  may  direct,  dect  Justices  of  tha  peace 
whose  term  of  office  shall  be  four  years." 

As  the  Constitution  then  stood,  it  would  seem  that  the  Legislature 
had  no  power  to  create  Justices'  Courts  in  cities,  except  imder  the 
above  quoted  provision  relating  to  inferior  local  courts. 

The  Constitution  was  amended,  however,  in  1869,  section  17  be- 
ing made  section  18,  and  to  the  above  quoted  provision  the  fol- 
lowing was  added: 

"Justices  of  the  peace  and  district  court  Justices  shall  be  elected  in  the 
different  dtlM  In  this  stat^  In  such  manner,  and  with  such  powers,  and  for 
such  terms  respectively,  as  shall  be  prescribed  by  law;  all  other  Judicial 
ofl^cers  in  cities,  whose  election  or  appointment  Is  not  otherwise  provided 
for  in  this  artldek  shall  be  chosen  by  the  electors  ot  cities  or  appointed  by 
the  local  authorities  thereof." 

In  the  Constitution  of  1894,  the  word  "shall"  was  changed  to 
"may,"  so  that  it  now  reads : 
"Justices  of  the  peace  and  district  court  Justtces  may  be  elected,"  etc 
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The  amendment  of  1869  vested  in  the  Legislature  power  to  es- 
tablish in. cities  justices  of  the  peace,  and  clothe  them  with  all  the 
powers  and  jurisdiction  of  justices  of  towns.  Desmond  v.  Crane, 
39  App.  Div.  190,  57  N.  Y.  Supp.  266;  Gould  v.  Mahaney,  39  App. 
Div.  426,  57  N.  Y.  Supp.  363 ;  Lantz  v.  Gulpin,  44  Misc.  Rep.  356, 
89  N.  Y.  Supp.  1096;  Armstrong  v.  Kennedy,  23  Misc.  Rep.  47,  51 
N.  Y.  Supp.  509;  Shaeffcr  v.  Steadman,  24  Misc.  Rep.  267,  53  N. 
Y.  Supp.  586. 

Judge  Haight,  in  a  memorandum  in  Worthington  v.  London 
Guarantee  &  Accident  Company,  164  N.  Y.  81,  at  page  92,  58  N.  £. 
102,  at  page  106,  speaking  of  these  statutes,  says : 

"We  have  prorlsioiu  eatabllBblng  courts  of  record  and  tbeo  proTtdtng  for 
justices  of  QuB  peace  In  towns,  and  also  fiir  Jnsttees  of  tbe  peace  or  district 
courts  Is  dttos  la  whldi  the  Jurisdiction  of  tbe  court  Is  left  to  tbe  discre- 
tion of  tbe  Legislature,  which  has  already  given  to  such  courts  Jarlsdlctlon 
to  actlmu  of  this  character.  Then,  and  In  addition  to  this  provision,  an- 
tbority  Is  i^ven  to  tbe  Legislature  by  section  18  to  establish  other  local  In- 
ferior courts  of  civil  and  criminal  jurisdiction  not  limited  to  cities,  but  for 
the  counties,  towns,  and  villages  as  well,  the  3*riadIctlon  of  which  sball  not 
be  greater  than  that  conferred  upon  County  Courts.  My  condoslon  Is  that 
the  Municipal  Court  Is  a  district  court  within  the  city  of  New  York  author- 
ized by  section  17  of  the  Constitution  referred  to,  and  that  it  has  such  pow- 
ers as  the  Legislature  has  or  shall  hereafter  prescribe,  and  that  under  the 
charter  of  Greater  New  York  it  had  Jurisdiction  of  this  cause  of  action." 

The  precise  point  involved  here  was  not  presented  in  that  case, 
but  the  opinion  of  Judge  Bartlett  as  well  as  the  memorandum  of 
Judge  Haight  arc  instructive.  Other  cases  interesting  to  read  in 
this  connection  are  People  v.  Dooley,  69  App.  Div.  513,  523,  75  N.  Y. 
Supp.  350;  Id.,  171  N.  Y.  74,  89,  63  N.  E.  815;  Sutphen  v.  Clark, 
119  App.  Div.  671,  104  N.  Y.  Supp.  129;  People  ex  rel.  Burby  v. 
Howland,  155  N.  Y.  270,  49  N.  E.  775,  41  L.  R.  A.  838;  Matter 
of  Schultes,  33  App.  Div.  524,  534,  54  N..Y.  Supp.  34. 

The  justices  of  the  peace  of  the  city  of  Amsterdam  were  vested 
with  all  the  powers  and  jurisdiction  of  justices  of  towns,  so  far  as 
the  L^slature  had  power  to  do  so.  The  lan^age  could  scarcely 
be  more  broad  and  comprehensive.  The  justices  of  the  town  of 
Amsterdam  residing  in  the  city  when  it  was  incorporated  were  con- 
tinued in  office  for  the  remainder  of  their  terms,  and  successors  pro- 
vided for,  two  in  number.  The  Legislature  had  the  power  to  and 
did  vest  the  justices  with  jurisdiction  to  issue  summons  to  be  served 
anywhere  within  the  limits  of  Montgomery  county. 

Hie  judgment  should  be  affirmed,  with  costs  to  the  respondent, 
and  an  order  may  be  prepared  accordingly. 
1S7M.T.8.— 27 
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EXBODTOBS  AHS  AmniTISTBATOBS  (|  87U*) — SUBBOGAI^'S  COUST— JUBISDIOnon 
— SALB  of  DWTRDENT'a  REALTT. 

Where,  after  sale  of  decedent's  estate  to  pay  debts,  the  administrator 
refosee  to  convey,  the  surrogate  has  no  Jurisdiction  of  a  motion  by  the 
purchaser  to  be  relieved  from  her  purchase  aud  to  comi>el  the  adminis- 
trator to  return  the  price  paid  and  amounts  due  for  counsel  fees  of  the 
purchaser. 

[Ed.  Nota— For  other  casee,  see  Executors  and  Administrators,  Cent. 
Dig.  H  U46-U64,  lfi67,  1668 ;  Vec  Dig.  {  878.*] 

In  the  matter  of  the  application  of  the  Bridgeport  Brass  Company 
for  the  sale  of  the  real  estate  of  Charles  H.  Sanford,  deceased,  US 
pay  debts.  Rose  Fleischipan  applies  to  be  relieved  of  her  purchase. 
Denied. 

Harry  Zim,  of  Brooklyn,  for  petitioner. 

Huntington,  Rhinelander  &  Seymour,  of  New  York  City,  foi*  Bridge- 
port Brass  Co. 
Charles  £.  Teale,  of  Brooklyn,  public  administrator. 

KETCHAM,  S.  The  purchaser  at  a  sale  of  decedent's  lands  for 
the  payment  of  debts,  upon  the  failure  of  the  administrator  to  con- 
vey, asks  that  she  be  relieved  from  her  purchase,  and  that  the  ad- 
ministrator pay  to  her  the  sum  paid  upon  account  of  the  purchase 
price,  with  interest,  the  amount  of  the  auctioneer's  fees  paid  by  her, 
and  the  amounts  incurred  by  her  for  counsel  fee  and  for  the  ex* 
penses  of  examining  the  title  to  the  lands  for  which  she  bid  upon  the 
sale.  The  administrator  has  refused  to  convey,  under  advice  of 
counsel  that  the  price  obtained  was  inadequate,  and  the  purchaser 
alleges  defects  in  the  title.  * 


The  cases  cited  for  and  against  the  motion  are  conflicting,  but  the 
balance  of  authority  is  that,  at  the  time  when  these  cases  were  decided, 
it  was  within  the  surrogate's  jurisdiction  to  entertain  such  a  motion 
as  the  present,  in  its  entirety.  Matter  of  Dolan,  88  N.  Y.  309 ;  Mat- 
ter of  John  (Sur.)  18  N.  Y.  Supp.  172;  Matter  of  Slater,  17  Misc. 
Rep.  474,  41  N.  Y.  Supp.  534 ;  Matter  of  Belleshdm  (Sup.)  1  N.  Y. 
Supp.  276;  Matter  of  Campbell,  1  Tuck.  240;  Matter  of  Lynch,  2 
Dem.  Sur.  610 ;  Id.,  33  Hun,  309.  All  of  these  decisions  were  under 
statutes  which  gave  express  power  to  the  surrogate  to  confirm  or  re- 
ject the  sale,  upon  his  discretion.  2  R.  S.  105,  §§  29,  30,  31 ;  Code 
Civ.  Pro.  §§  2775,  2776,  now  repealed.  At  that  time  there  were  other 
provisions  of  the  statutes,  since  repealed,  which  imposed  upon  the 
surrogate  intimate  responsibilities  as  to  the  executicm  of  the  sale,  be- 
tween the  time  of  the  decree  and  the  confirmation  or  rejection  thereof 
(Code  Civ.  Pro.,  former  §§  2762,  2768,  2769,  2772,  2773),  and  much 
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greater  duties  were  confided  to  him  with  respect  to  the  applicaticm 
of  the  proceeds.   See  Code  Civ.  Pro.,  former  §  2786  et  seq. 

The  duty  or  power  of  confirmation  or  disapproval  was  taken  from 
the  surrogate  in  1904  in  the  general  reformation  of  the  chapter  reg- 
ulating these  sales.  Matter  of  Stewart,  71  Misc.  Rep.  640,  130  N. 
Y.  Supp.  1058.  His  right  to  make  divers  interlocutory  orders  in 
control  of  the  sale  was  then  abolished.  The  entire  system  for  an 
inquiiy  and  judicial  distribution  of  the  proceeds  was  repealed,  and 
it  was  superseded  by  a  scheme  which  is  believed  to  leave  the  court 
chargeable  only  with  the  duties  whidi  precede  and  characterize  the 
making  of  the  final  decree.  In  place  of  the  distribution  by  decree, 
it  is  enacted  that  the  executor  or  administrator  must  proceed  to  exe- 
cute the  decree  directing  the  sale  "in  the  same  manner,  and  the  exe- 
cution thereof  shall  have  the  same  effect,  as  if  he  were  acting  as 
executor  of  the  decedent  under  a  like  power  contained  in  a  will  of 
said  decedent"  (Code  Civ.  Fro.  §  2761),  and  no  further  relation  be- 
tween the  executor  or  administrator  and  the  a>urt  seems  within  the 
contemplation  of  the  present  statute  until  the  account  of  the  executor 
or  administrator  of  the  proceeds  of  sale  shall  be  judicially  settled, 
in  the  same  manner  as  his  accounts  are  generally  adjusted. 

Under  an  execution  of  the  decree  directing  a  sale  which  proceeds 
"in  the  same  manner  and  with  the  same  effect"  as  if  it  were  authorized 
only  by  a  power  contained  in  a  will,  the  officer  conducting  the  sale  is 
for  a  time  independent  of  the  court,  acting  within  a  sphere  which 
cannot  be  penetrated,  unless  by  a  proceeding  to  remove  him,  and  from 
the  time  that  he  takes  the  first  decree  he  bids  farewell  to  the  court, 
and  carries  the  whole  dignity  and  burden  of  the  transaction  alone, 
until  the  time  when  his  account  comes  before  the  court  for  adjust- 
ment. It  could  only  be  as  a  power  incidental  to  the  duty  of  regulating 
the  sale  (Code  Civ.  Pro.  §  2481,  subd.  11)  that  the  surrogate  eould 
order  the  sale  abandoned  or  could  prescribe  the  terms  upon  which 
relief  could  be  had  a  purchaser,  and  sudi  primary  duty  does  not 
appear. 

The  administrator  is  ready  to  consent  to  an  order  directing  the 
return  of  the  earnest  money  paid  upon  the  auction  sale,  with  the 
interest  which  it  has  earned.  Under  the  views  expressed  supra,  the 
surrogate  declines  to  make  an  order,  even  in  this  respect;  and  this 
is  done  the  more  readily,  since  it  must  be  the  apparent  duty  of  the 
administrator,  without  order,  to  restore  the  sum  which  does  not  be- 
loi^  to  him  or  the  estate.  Again,  under  statutory  misf(»tunes  which 
hamper  the  usefulness  of  Surrogate's  Courts,  relief  obviously  just 
in  some  respects  must  be  denied. 

X^ecreed  accordingly. 
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In  re  VAN  DOREOf  et  aL 
(Bnrrogate'B  Court,  Bockland  Ooimt?.   Ma7.  1912.) 

1.  PlBPgruiTXEfl  (I  9«)— AcctJinnjLTioRa — Statutobt  Pbotisions. 

Where  a  residuary  estate  was  devlaed  and  bequeatbed  In  tmst,  with 
power  to  collect  and  receive  the  rents  and  profits,  and  pay  to  the  son  of 
testatrix  for  Ufe  the  whole  or  swHi  part  thereof  as  the  trustee  In  hU 
discretion  ml^t  think  best,  without  egress  direction  to  accumulate  the 
Income  an  Implied  accumulation  arising  from  the  exercise  of  the  trus- 
tee's discretion  was  In  contravratlon  of  Real  Property  Law  (ConsoU 
Laws  1909,  c.  SO)  i  61.  providing  that  all  directions  for  tlie  accumulation 
of  the  rents  and  profits  of  real  property,  except  such  as  are  allowed  by 
statute,  shall  be  void. 

[Ed.  Note.— For  other  cases,  see  Ferpetuitles,  Gent  Dig.  H  07-73;  Dec. 
Dig.  I  0.*] 

2.  PEBPETniTiiES  (5  9*) — Persons  ICntitlbd — Expibatior  o»  Teust. 

Where  a  residuary  estate  was  devised  and  bequeathed  In  tnut,  to  col- 
lect and  receive  the  rents  and  profits,  and  pay  to  the  son  of  testatrix  for 
Ufe  the  whole  or  such  part  thereof  as  the  trustee  In  his  discretion  might 
think  best,  with  direction  on  the  death  of  the  son  to  divide  the  estate 
among  his  natural  heirs,  and  In  the  exercise  of  the  trustee's  discretion 
a  portion  of  the  Income  was  accumulated,  which  was  not  expressly  dis- 
posed of  by  the  will,  it  passed,  under  Real  Property  Law  (Gonsol.  Lnws 
1909,  c.  60)  I  63,  providing  that  wh&i  there  Is  a  suspension  of  the  power 
of  alienation,  dnrtng  which  the  rents  and  profits  are  undisposed  of,  they 
shall  belong  to  the  persons  presumptiTeiy  entitled  to  the  next  eventual 
estate,  to  those  entitled  to  the  estate  at  the  death  of  the  son. 

[Ed.  Note.— For  oU^r  cases,  sea  PBtpetolttes,  Cent.  Dig.  H  87-7ft; 
Dec.  Dig.  S  9.*] 

8.  Gotrars  (S  201*)— FtOBAn  Jubiodzotion— UORsnironori  of  Wiu.. 

In  a  proceeding  for  the  Judicial  settlement  of  an  executor's  accounts, 
the  Surrogate's  Court  has  power  to  construe  and  to  determine  the  valid- 
ity of  any  provisions  of  a  will,  where  the  question  is  pertinent. 

[Ed.  Notft— For  other  cases,  see  Gourta,  Gent  Dig.  81  86,  87;  Dee.  Dig. 
{  201.*1 

4,  Wxrx9  (S  628*) — CoNSTSUcnoii— fi^Aiss  OoNTvno. 

Where  a  will  expressly  declared  that  it  was  executed  In  duplicate, 
and  the  first  duplicate  directed  a  trustee,  on  the  death  of  the  son  of  tes- 
tatrix, to  divide  the  estate  Into  seven  equal  shares,  to  pay  two  of  them 
to  one  person,  and  one  each  to  five  others,  naming  them,  and  the  second 
duplicate  directed  division  of  the  estate  Into  seven  shares,  but  omitted 
the  name  of  one  of  the  l^atees,  and  by  a  codicil,  executed  a  few 
days  later,  directed  that  the  estate  be  divided  Into  six  shares,  instead 
of  seven,  as  wrongly  stated  In  the  wUl,  the  word  "seven"  being  a  clerical 
error,  testatrix  intmded  by  the  eiecutlon  of  the  codldl  to  reaffirm  and 
republish  the  second  duplicate  as  lier  will,  acept  as  changed  by  the 
codicil,  and  the  estate  should  be  <Uvlded  into  six  shares,  and  paid  to  the 
l^atees  named  In  the  second  duplicate  and  codicil,  except  that  the  shares 
of  a  legatee  now  deceased  must  be  paid  to  her  personal  representative, 
and  surplus  Income  arising  from  administration  of  the  trust  should  be 
paid  to  the  same  persons  in  the  same  proportion. 

[Ed.  Note^For  other  cases,  see  WUis,  Cent  Dig.  |  U42;  Dec.  Dig. 
i  S29.*] 

Judicial  settlement  of  the  accounts  of  Charles  L.  Van  Doren  and 
another,  as  substituted  trustees  under  the  will  of  Lucilla  S.  Blanch. 
Decree  entered. 
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Sullivan  &  Cromwell,  of  New  York  City,  for  Charles  L.  Van 
Doren,  individually  and  as  substituted  trustee,  and  Anna  M.  Acker- 
man. 

McGuire,  Homer  &  Smith,  of  New  York  City,  for  Caroline  F. 
David,  individually  and  as  administratrix,  etc.,  of  Charles  F. 
Blanch,  deceased,  Julia  H.  Curtis,  and  Kate  V.  Foster. 

Charles  F.  Cantine,  for  Edward  h.  Mcrritt,  substituted  trustee, 
and  Mary  F.  Ruhy,  as  administratrix,  etc.,  of  Mary  K.  Merritt,  de- 
ceased. 

Gabriel  L.  Hess,  for  Edward  B.  David. 

McCAULEY,  S.  There  are  two  questions  presented  for  my 
consideration  upon  this  accounting.  The  first  relates  to  the  dis- 
position of  certain  income,  now  in  the  hands  of  the  substituted 
trustees,  which  arose  during  the  continuance  of  a  trust,  but  which 
was  withheld  from  the  beneficiary  and  allowed  to  accumulate. 
The  second  relates  to  the  division  and  distribution  of  the  residuary 
estate. 

The  testatrix  died  March  29,  1882,  leaving  a  last  will  and  testa" 
ment,  executed  in  duplicate,  dated  March  22,  1882,  and  a  codicil, 
dated  March  28,  1882.  The  duplicates  bear  the  following  indorse- 
ments, respectively:  "Duplicate  No.  1,"  and  "Duplicate  No.  2." 
The  will  created  a  trust  for  the  benefit  of  Charles  F.  Blanch,  a  son, 
which  embraced  the  residuum  of  the  estate,  and  continued  during 
her  son's  lifetime. 

The  first  duplicate  and  the  codicil  were  admitted  to  probate 
April  19,  1882,  and  the  letters  testamentary  issued  thereon  to  Wil- 
liam C.  Veghte,  one  of  two  executors  named  in  the  will ;  his  co- 
executor  having  failed  to  qualify.  The  executor's  accounts  were 
judicially  settled  by  a  decree  of  this  court,  entered  June  25,  1903, 
wherein  it  was  provided,  among  other  things,  that  the  balance  of 
the  estate  then  in  his  hands,  after  deducting  the  costs  and  expenses 
of  the  accounting,  be  retained  and  administered  by  him,  as  trus- 
tee, agreeably  to  the  provisions  of  the  will  and  codicil.  The  ex- 
ecutor accordingly  became  a  testamentary  trustee,  and  continued 
to  act  as  such,  and  to  administer  the  trust  estate,  until  his  death, 
which  occurred  December  20,  1910. 

The  trust  terminated  upon  the  death  of  the  son  February  4,  1911. 
The  deceased  trustee  having  failed  to  appoint  his  successor,  pur- 
suant to  the  authority  given  him,  an  application  was  made  to  this 
court  for  the  appointment  of  a  trustee  or  trustees  to  succeed  him 
in  the  execution  of  the  trust ;  and  Charles  L.  Van  Doren  and  Ed- 
ward L/.  Merritt,  whose  accounts  are  now  the  subject  of  considera- 
tion, were  appointed  substituted  trustees  by  a  decree  dated  April  20, 
1911.  The  administrator  of  the  estate  of  the  deceased  trustee,  on 
or  about  May  5,  1911,  and  thereafter,  delivered  to  the  substituted 
trustees  trust  funds,  securities,  and  other  property,  amounting  to- 
the  sum  of  $39,685.2!5.  Of  this  amount  approximately  $10,000  rep- 
resented in^me  which  had  accumulated  during  the  continuwce  oi 
the  trust 
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To  whom  this  accumulated  income  or  surplus  belong  is  the  sub- 
ject of  controversy.  It  is  claimed  on  the  part  of  certain  contest- 
ants that  as  to  it  there  was  an  intestacy,  and  therefore  that  it  be- 
l6ngs  to  the  next  of  kin;  while  the  residuary  legatees  insist  that 
it  belongs  to  them,  and  should  be  distributed  with  and  as  if  it 
were  a  part  of  the  residuary  estate.  The  solution  of  this  question 
involves  a  consideration  of  the  trust  provision  which  is  found  in 
the  fourth  clause  of  the  will,  and  which,  so  far  as  it  is  material  to 
the  inquiry,  is  as  follows : 

"Fourth.  AH  the  rest,  residue,  and  remainder  of  my  estate,  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  the  said  William  C.  Veghte;  and  to 
such  successor  as  be  shall  in  his  last  will  and  testament  appoint  In  the 
event  of  his  decease  prior  to  his  complete  execution  of  the  trust  herein- 
after confided  to  him ;  to  take  the  same  and  to  collect  and  recelTe  the  rents, 
laaues.  Income,  Increase  and  profits  thereof,  for  and  open  ttie  Issues  follow- 
ing, to  wit :  To  pay  over  to  my  dear  son  Charles  F.  Blanch,  during  the  life- 
time of  my  said  son,  the  wtaMe  or  sadi  part  of  the  roits.  Issues,  profits  and 
income  of  my  estate  as  he,  my  said  tmstee,  shall  la  his  dJscrotlon  tliduk  best 
for  the  real  advantage  and  due  malntenancs  of  my  said  son;  and,  npon  the 
death  of  my  said  son,  I  direct  my  said  trustee  to  divide  my  estate  among 
the  heirs  of  the  body  of  my  said  son,  and  to  convey  the  same  to  them  share 
and  Share  alike  per  stirpes  and  not  per  capita :  but  should  my  said  son  die 
tvituoat  lawful  Issue  him  survlTlng,  I  direct  my  said  trustee  to  convert  my 
estate  Into  money,  as  speedily  as  may  be,  and  to  divide  the  same  Into  seven 
equal  shares  or  portions,  and  to  pay  over  two  of  said  shares  or  portlcms  to 
llMXj  K.  Bferrltt,  and  to  pay  over  one  of  said  shares  or  portions  to  my  nleoe 
Anna  U.  Van  Doren,  and  to  pay  ovot  one  of  said  shares  or  porttons  to  my 
niece  Katie  V.  Van  Doren,  and  to  pay  over  one  of  said  shares  or  portions 
to  Halsey  H.  .  David,  and  to  pay  over  one  of  said  shaies  or  portions  to  Ed- 
ward B.  David,  and  to  par  over  one  of  said  shares  or  portions  to  Jolla  H. 
Curtis." 

[1]  It  is  admitted  that  Charles  F.  Blanch  never  married  and 
died  without  issue.  The  will,  it  is  observed,  clothes  the  trustee 
with  a  discretion  as  to  the  amount  of  income  which  he  shall  pay  to 
the  beneficiary.  He  is  directed  to  pay  over  the  whole  or  such  part 
of  the  rents,  profits,  and  income  as  he,  in  his  discretion,  shall  think 
best  for  the  real  advantage  and  due  maintenance  of  the  son.  The 
retention  and  accumulation  of  income,  it  is  to  be  presumed,  re- 
sulted from  the  exercise  of  this  discretion.  There  is,  however,  no 
express  direction  for  the  accumulation  of  surplus  income,  and  no 
express  disposition  thereof.  The  implied  or  contemplated  accum- 
ulation is  in  contravention  of  the  statute.  It  is  provided  by  the 
Real  Property  Law  (Laws  of  1909.  c.  52  [Consol.  Laws  1909,  c 
50]  §  61)  that: 

"All  directions  for  the  accumulation  of  the  rents  and  profits  of  real  prop- 
erty, except  such  as  are  allowed  by  statute  shall  be  void." 

The  only  directions  for  the  accumulation  of  rents  and  profits  of 
real  property,  that  are  allowed  by  statute,  are  those  for  the  bene- 
fit of  infants  in  being  at  the  creation  of  the  estate  out  of  which  the 
rents  and  profits  are  to  arise. 

[2]  It  is  also  provided  by  the  same  statute  (section  63)  that: 

'**Wben,  la  ccnuequeDce  of  a  valid  limitation  of  an  expectant  estate,  there 
Is  a  sospensiim  of  the  power  of  alloiatlou,  or  of  the  ownrash^,  duriiis  the 
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continQance  of  whicb  the  rents  and  profits  are  tradlspesed  of,  and  no  valid 
direction  for  their  accumulation  Is  f^^fm,  such  rents  and  profits  shall  be- 
long to  the  persons  presomptlvelr  entitled  to  the  next  eventual  estate." . 

It  is  provided  by  the  Personal  Property  Law  (Laws  of  1909,  c. 
45  [Consol.  Laws  1909,  c.  41]  §  16)  that  an  accumulation  of  the 
income  of  personal  property  directed  by  any  instrument  for  the 
benefit  of  minors  in  being  at  the  date  of  the  instrument  or  the  death 
of  the  person  executing  the  same  is  valid;  and  it  is  therein  fur- 
ther provided  that: 

"All  other  dlrectioiu  for  the  aocwnulatlon  of  the  Income  of  personal 
property,  not  authorized  by  statute,  are  void." 

It  has  accordingly  been  uniformly  held  that  the  accumulation  of 
income,  whether  from  real  or  personal  property,  for  any  period  of 
time  except  for  the  benefit  of  a  minor  as  stated,  is  prohibited.  St. 
John  V.  Andrews  Institute,  191  N.  Y.  254,  83  N.  E.  981,  14  Ann. 
Cas.  708;  United  States  Trust  Co.  v.  Sober,  178  N.  Y.  442,  70  N. 

E.  970;  Cochrane  v.  Schell,  140  N.  Y.  516,  35  N.  E.  971 ;  Cook  v. 
Lowry,  95  N.  Y.  103 ;  Manice  v.  Manice,  43  N.  Y.  303 ;  Pray  v. 
Hegeman,  92  N.  Y.  508;  Thorn  v.  De  Breteuil,  179  N.  Y.  64,  71 
N.  E.  470;  Hascall  v.  King,  162  N.  Y.  134.  56  N.  E.  515,  76  Am. 
St.  Rep,  302. 

While  an  accumulation  for  the  benefit  of  an  unborn  child,  which 
commences  after  its  birth  and  terminates  during  its  minority,  is 
lawful,  the  statute  does  not  permit  an  accumulation  for  the  benefit 
of  an  unborn  child,  where  the  accumulation  is  to  commence  before 
its  birth.  Manice  v.  Manice,  supra:  Kilpatrick  v.  Johnson,  15  N. 
Y.322. 

Obviously,  implied  accumulations  are  as  much  forbidden  as  express 
ones.  There  is  no  provision  of  the  will  expressly  giving  or  bequeath- 
ing the  accumulated  income.  To  whom,  therefore,  does  it  belong? 
must  turn  to  the  statute  for  ^  answer. 

It  is  provided  by  statute  that  it  belongs  "to  the  persons  presump- 
tively entitled  to  the  next  eventual  estate."  The  persons  entitled  to 
the  next  eventual  estate  are  the  persons  entitled  to  the  estate  at  the 
end  of  Hie  period  of  accumulati<Mi.  The  court,  in  Manice  v.  Manice, 
supra,  say : 

*^he  statute  does  not  say  the  ultimate,  but  the  next  eventual,  estate; 
that  Is.  the  estate  which  Is  to  take  eifect  upon  the  happening  of  the  event 
which  terminates  the  accumulation.  Those  who  presnmptlvely  will  be  enti- 
tled to  receive  the  rents  and  profits,  when  the  period  of  accumulation  ends, 
.are  entitled  to  anticipate  the  ev^t  which  Is  to  terminate  the  accnmnlatlon, 
and  to  take  at  once  the  rents  and  profits  which  are  undisposed  of  or  unlaw- 
tally  directed  to  be  accumulated."  , 

The  period  of  accumulation  terminated  upon  the  death  of  Charles 

F.  Blanch,  who  left  no  issue.  The  will,  in  that  event,  directs  the  trus- 
tee to  convert  the  estate  into  money,  divide  the  same  into  a  certain 
Qumber  of  shares,  and  to  pay  the  shares  to  certain  specified  persons. 
The  recipients  of  these  shares  are  the  persons  who,  in  the  language 
of  the  statute,  are  "entitled  to  the  next  eventual  estate."  Th^  are 
consequently  entitled,  in  similar  prt^iortions,  to  the  surplus  income. 
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Young  T.  Barker,  141  App.  Div.  801,  127  N.  Y.  Supp.  211;  Matter 
of  Harteaa,  125  App.  Div.  710, 110  N.  Y,  Supp.  59;  and  cases  above 
dted. 

This  brings  us  to  a  consideration  of  the  question  to  whom  and  in 
what  shares  is  the  principal  of  the  residuary  estate  pa)^ble? 

[3]  The  determination  of  this  question  involves  a  construction  of 
the  will  and  codicil.  The  power  of  this  court  to  construe  a  will  in 
any  proceeding  touchi:^  the  administration  of  the  estate  under  it, 
and  to  determine  tiie  validity  of  any  of  its  provisions,  where  that  ques- 
tion is  pertinent,  is  well  settled.  The  general  doctrine  was  stated  by 
Gray,  J.,  in  Garlock  v.  Vandevort,  128  N.  Y.  374,  28  N.  E.  599,  thus: 

"Tbougli  a  judicial  officer  with  limited  and  prescribed  Jurisdiction  and 
powers,  yet  It  1b  not  open  to  qaestlon  that  In  a  proceed! nff  before  him,  hav- 
ing for  Ita  object  the  settlement  of  an  ezecntor's  accounts  and  to  obtain  a 
decree  directing  the  dlstrlbutloD  of  the  fond  In  hta  handa,  and  with  all  the 
parties  In  Intweet  present,  the  snrrogate  may  constme  Uie  provlslona  of 
the  wUl,  and  determine  the  meaning  and  Talldlty  of  any  of  them,  vrtienev- 
er  such  a  determination  Is  necessary  In  order  to  make  his  decree  as  to  dis- 
tribution. Such  a  Jurisdiction  Is,  of  conrse,  not  general ;  but  It  Is  one  which 
Is  Incidental  to  his  office,  and  which  flows  clearly  from  the  authority  con> 
ferred  upon  him  by  the  statnta**  Washbon  r.  Oope,  144  H.  Y.  287,  89  N.  R 
388:  Matter  of  Davis.  105  App.  Div.  221,  93  N.  T.  Sn»p.  lOM;  Elrk  v.  Mc- 
Cann,  117  App.  Div.  B8,  101  N.  T.  Snpp.  1093. 

See.  also,  Code  Civ.  Proc.  §§  2472,  2481,  2812. 

[4]  It  should  be  here  remarked  that  in  the  opening  clause  the 
testatrix  declares  "the  following  to  be  my  last  will  and  testament,  the 
same  being  by  me  executed  in  duplicate."  It  will  be  observed  that 
the  first  duplicate,  from  which  the  preceding  quotations  are  made, 
directs  the  trustee,  in  the  event  of  the  son's  death  without  lawful  issue, 
to  convert  the  residuary  estate  into  money,  to  divide  the  proceeds  into 
seven  equal  shares,  to  pay  two  of  the  shares  to  Mary  K.  Merritt, 
and  to  each  of  five  other  persons,  including  Edward  B.  David,  one 
share.  This  duplicate  and  the  codicil  have  remained  of  record  in 
the  surrogate's  office  since  they  were  probated  April  19,  1882.  The 
second  duplicate  was  found  by  the  substituted  trustees  among  the 
papers  turned  over  to  them  by  &e  administrator  of  the  deceased 
trustee.  It  was  found,  upon  comparison,  that  the  name  of  Edward 
B.  David  did  not  appear  in  the  second  duplicate  as  one  of  the  persons 
entitled  to  a  share  of  the  residuary  estate.  It,  like  the  first,  directs 
the  trustee,  in  the  event  of  the  son's  death  without  lawful  issue,  to 
convert  the  residuary  estate  into  money,  divide  the  same  into  seven 
equal  shares,  pay  two  of  the  shares  to  Mary  K.  Merritt,  and  one 
share  to  each  of  the  persons  named  in  the  first  duplicate,  except  Ed- 
ward B.  David,  whose  name  is  omitted.  Thus  it  will  be  seen  that  the 
seven  shares  into  which  the  residuary  estate  is  to  be  divided  are  be- 
queathed, by  the  first  duplicate,  to  six  designated  persons,  two  shares 
to  one,  and  one  share  to  each  of  the  five  others,  Edward  B.  David 
included;  whereas,  in  the  second  duplicate,  of  the  seven  shares  into 
which  the  estate  is  to  be  divided,  only  six  are  disposed  of. 

In  all  other  respects  the  duplicates  are  precisely  similar,  and  bear 
unmistakable  evidence  that  they  were  written  by  the  same  person,  at 
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the  same  time,  and  with  the  same  pen  and  ink.  To  enable  the  court 
to  ascertain  the  intention  of  the  testatrix,  and  to  insure  the  proper 
division  and*distribtition  of  the  estate,  the  second  duplicate  was 

offered  for  probate  and  admitted  during  the  pendency  of  this  pro- 
ceeding. The  well-understood  primary  rule  is  that  the  intention  of 
the  testator  is  to  prevail,  if  it  can  be  ascertained.  Matter  of  Lally, 
136  App.  Div.  781,  121  N.  Y.  Supp.  467.  To  ascertain  and  give 
effect  to  the  intention  of  the  testatrix,  these  instruments  must  be  read 
and  construed  in  connection  with  ttie  a>dicil.  They  together  consti- 
tute but  (me  instrument.  Brown  v.  Clark,  77  N.  Y.  378.  A  codicil 
is  defined  to  be : 

"A  Bopplement  or  an  addition  to  a  will,  or  an  explanation  or  alteration  of 
tbe  former  dlsposltlone  of  the  testator,  and  if  to  be  taken  aa  a  part  of  the 
wUI,  all  makinff  hut  one  testammt." 

The  codicil  is  not  in  the  same  handwriting  as  the  duplicates,  and 
bears  date  six  days  later.  We  quote  from  the  codicil  only  so  far  as 
it  will  aid  us  in  tiie  solution  of  the  question  under  consideration : 

"This  is  a  codicil  to  my  last  will  and  testament,  and  to  be  taken  as  part 
of  tbe  same,  revoking  said  wlU  only  In  so  far  as  It  may  be  consistent  here- 
wltb. 

"Eirst  I  hereby  revoke  my  said  last  will  (whldi  la  dated  the  twenty-sec- 
ond of  March,  one  thousand  eight  hundred  and  eighty-two),  In  so  far  as  the 
same  directs  the  payment  of  one  of  the  shares  of  my  estate  to  Halsey  H. 
David,  and  hereby  direct  that  the  share  then  given  to  said  Halsey  shall  be 
given  to  my  nephew,  Cbas.  L.  Van  Doren,  instead  of  said  Halsey,  and  also 
direct  that  the  number  of  shares  therein  directed  to  be  divided  shall  be  six 
Instead  of  seven  as  wrongly  stated  In  said  wUl;  the  word  *8evai*  a 
clerical  error  thaein." 

Now,  what  was  the  intention  of  the  testatrix,  in  the  event  of  her 
son's  death  without  issue,  as  expressed  in  the  instruments  before 
us,  with  respect  to  the  division  and  distribution  of  her  residuary 
estate?  The  inquiry  suggests  two  questions,  namely:  {1)  Into  what 
number  of  shares  did  she  intend  the  estate  to  be  divided?  (2)  To 
wh(»n  did  she  intend  to  give  these  shares  ? 

The  first  duplicate,  as  already  stated,  directs  the  division  of  the 
estate  into  seven  shares,  and  b^ueaths  all  of  them,  giving  to  one 
le^tee  two,  and  to  each  of  five  others  one  share.  The  second  du- 
plicate directs  the  division  of  the  estate  into  seven  shares,  but  be- 
queaths only  six  shares ;  the  name  of  Edward  B.  David  being  omitted 
as  one  of  the  legatees.  The  codicil,  however,  directs  that  the  estate 
be  divided  into  six  shares,  "instead  of  seven,  as  wrongly  stated  in 
said  will ;  the  word  'seven'  being  a  clerical  error  therein."  Obviously 
the  testatrix  had  before  her,  at  the  time  of  the  execution  of  the  cod- 
icil, one  or  both  of  the  duplicates;  for  not  only  does  she  direct  the 
division  of  the  estate  into  six  shares,  but  expressly  declares  that  her 
intention  was  wrongly  stated  in  the  will,  and  that  the  word  "seven" 
was  a  clerical  error. 

The  codicil,  being  the  latest  expression  of  the  testatrix  with  respect 
to  the  nimiber  of  shares  into  which  her  estate  is  to  be  divided,  must 
be  deemed  to  control.  The  first  duplicate  and  the  codicil  are  con- 
tradictory, and  cannot  be  re<xinciled;  for  not  only  does  that  duplicate 
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divide  the  estate  into  seven  shares,  but  it  disposes  of  seven  shares. 
The  second  duplicate,  as  amended,  and  the  codicil,  do  harmonize,  and 
are  in  no  sense  contradictory,  and,  taken  together  make  a  testament 
the  meaning  of  which  is  clear  and  intelligible.  The  statement  in  the 
codicil  that  the  word  "seven"  was  wronghr  used  in  the  will  to  des- 
ignate the  number  of  shares  into  which  the  estate  is  to  be  divided, 
if  applied  to  the  second  duplicate,  is  true,  because  in  that  duplicate 
only  six  shares  are  disposed  of;  but,  if  applied  to  the  first  dupli- 
cate, it  would  not  be  true. 

It  is  a  well-settled  rule  of  interpretation  of  wills  that,  even  where 
there  are  two  permissible  constructions  of  the  language  of  the  testator, 
that  will  be  adopted  which  will  uphold  rather  than  destroy  the  will. 
Jacoby  V.  Jacoby,  188  N.  Y.  124,  80  N.  E.  676;  Matter  of  Lally.  136 
App.  Div.  781,  121  N.  Y.  Supp.  467;  Matter  of  Hincliman,  141  App. 
Div.  95,  125  N.  Y.  Supp.  699.  I  am  therefore  of  the  opinion,  based 
upon  the  language  of  the  codicil,  that  the  second  duplicate,  at  the 
time  of  its  execution,  expressed  the  real  purpose  and  intention  of 
the  testatrix,  save  only  in  its  designation  of  the  number  of  shares 
into  which  the  estate  was  to  be  divided,  and  that  by  the  execution 
of  the  codicil  she  intended  to  reaffirm  and  republish  that  duplicate 
as  her  will,  except  in  so  far  as  its  provisions  were  changed  by  the 
later  instrument.  The  execution  of  the  codicil  amounts  to  a  repub- 
lication of  the  will  to  which  it  relates,  and  makes  it  speak  as  of  the 
date  of  the  codicil.    Brown  v.  Clark,  supra. 

How  it  came  to  pass  that  the  name  of  Edward  B.  David  appeared 
as  a  residuary  legatee  in  the  first  duplicate,  but  not  in  the  second, 
one  can  only  conjecture.  The  draftsman  was  not  produced  as  a  witness, 
nor,  indeed,  is  there  any  evidence  before  me  of  the  circumstances 
attending  the  preparation  of  the  duplicates.  In  the  view  which  I  have 
taken  of  the  case,  however,  it  is  unnecessary  to  attempt  the  solu- 
tion of  this  riddle.  The  codicil,  in  express  terms,  revc4ces  the  gift 
of  one  share  to  Halsey  H.  David,  and  I  think  the  fair  and  reasonable 
interpretation  of  the  instruments,  when  read  tc^ether,  is  that  the  tes- 
tatrix also  intended  that  Edward  B.  David  should  not  share  in  the 
distribution  of  her  estate. 

My  conclusion  is  that  the  estate  should  be  divided  into  six  equal 
shares,  and  paid  to  the  residuary  l^atees  named  in  the  second  dupli- 
cate and  codicil,  as  therein  provided,  except  that  the  two  shares  be- 
queathed to  Mary  K.  Merritt,  now  deceased,  must  be  paid  to  her 
personal  representative,  and  that  the  surplus  income  should  be  divided 
and  paid  over  to  the  same  persons,  in  the  same  proportionate  amounts. 

Decree  and  findings,  in  accordance  with  the  views  herein  expressed, 
may  be  presented  for  entry  upon  three  days'  notice. 

Decreed  accordingly. 
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(Surrogate's  Court,  Kings  County.    May,  1912.) 


Charities  (}  21*) — Gist  fob  "Chahitable  Ubk"— Validity. 

The  gift  of  an  estate  to  executors  In  tmat  to  sell  and  distribute  the 
proceeds  "to  any  InEitltntlon  for  the  benefit  of  the  poor  and  suffering  my 
executors  may  In  their  Judgment  glre  to  any  Individual  or  person  who  in 
their  Judgment  selected  as  poor  and  in  need"  Is  valid  as  a  trust  for 
charitable  use  wltliin  Personal  Property  Law  (Consol.  Laws  1909,  c.  41) 
{  12. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent.  Dig.  SB  44-50;  Dec 
Dig.  i  21.» 

For  other  definitions,  see  Words  and  Phrases,  toL  2,  p.  1074.] 

In  the  matter  of  the  probate  of  the  last  will  of  Mary  Augusta 
Davis.   Decree  rendered. 

Owens  &  Gray,  of  Brooklyn,  for  petitioners. 
Hull,  Arnold  &  Eberhardt,  of  New  York  City  (Carrington  G.  Ar- 
nold, of  New  York  City,  of  counsel),  for  contestant  Ames. 
Ackerly  &  Miles,  of  Northport,  for  contestant  Davis. 

KETCHAM,  S.  While  the  law  of  charitable  uses  and  their  lim- 
itations has  been  reared  into  a  vast  structure  of  learning,  it  re- 
mains a  monument  of  historical  and  academic  worth  rather  than  a 
guide  needed  for  the  disposition  of  present  cases.  It  is  a  memorial 
and  mortuary,  more  a  shrine  for  meditation  than  a  landmark  for 
navigation.  Upon  the  fabric  of  this  erudition,  statutory  and  ju- 
dicial endeavor  has  wrought  a  modem  system  which,  without  as- 
sumption, may  be  declared  so  plain  that  the  wayfaring  man  need 
not  err  therein. 

Gifts  for  a  charitable  use  must  prevail  whenever  their  purpose 
and  their  object  (two  separate  elements)  are  both  defined  or  can  be 
ascertained.  As  to  the  purpose,  it  is  not  enough  that  the  founder 
has  cherished  or  even  disclosed  a  charitable  intent.  It  is  not  the 
mere  benevolence  of  a  lover  of  his  kind  which  will  inftise  vitality 
to  his  provision.  There  must  be  derivable  from  the  instrument  of 
gift  a  purpose  "charitable"  within  the  measure  which  the  law  has 
imposed  upon  that  word.  The  object — that  is,  the  ultimate  em- 
ployment— must  appear  to  be  "charitable"  within  the  same  defini- 
tions, and  it  may  so'  appear  either  by  the  terms  of  the  donation,  the 
class  and  need  of  the  final  recipients,  or  the  character  and  fiduciary 
obligations  of  the  institution  or  trustee  selected  to  apply  the  fund," 
Hence  the  trust  must  be  not  only  intended,  but  actually  destined, 
for  the  benefit  of  persons  by  class  whose  needs  or  afflictions  are 
such  that  the  gift  in  their  hands  fulfills  the  spirit  of  charity,  or  else 
the  gift  must  run  to  trustees  or  institutions  whose  function  is  in- 
herently such  that  the  application  of  the  gift  in  charity  is  presump- 
tively assured. 

The  words  "charitable  use"  are  a  term  of  art.    As  intimated, 

*ror  other  oum  im  ume  topfo  A  t  xmcxn  in  Dee.  A  Am.  DIgi.  U07  to  data,  A  IUp*r  ladUM 


428 


UT  MSW  YORK  SUPFLmCBNT 


(Sur.  Ct. 


supra,  they  are  lifted  from  their  popular  and  lexicographical  mean- 
ing. In  them  survives  a  history  from  which  they  have  derived  a 
special  significance.  They  condense  volumes  of  controversy  and 
decision  into  a  phrase  which  must  be  now  read  by  the  growing  light 
under  which  it  has  been  developed.  "In  order  that  there  may  be 
a  good  trust  for  a  charitable  use,  there  must  be  some  public  bene- 
fit oipen  to  an  indefinite  and  vague  number,  the  persons  to  be  bene- 
fited must  be  uncertain  and  indefinite,  until  they  are  selected  or  ap- 
pointed to  be  the  particular  beneficiaries  of  the  trust  for  the  time 
being."  Hinckley's  Estate,  58  Cal.  457;  Matter  of  Shattuck,  193  N. 
Y.  446,  452,  86  N.  E.  455. 

These  principles  need  no  restatement  in  tiKeir  relation  to  the  "re- 
ligious, educational  and  benevolent  uses"  which,  with  "charitable 
uses,"  are  made  subject  to  the  wholesome  statutes  by  which  they 
may  now  be  effectuated,  notwithstanding  the  indefiniteness  or  un- 
certainty of  the  persons  designated  as  beneficiaries  thereunder. 
These  statutes  a*eated  no  new  class  of  trusts.  In  their  utmost  ef- 
fect they  have  enacted  that  if  any  use  shall  be  found  which,  in  its 
general  purport  and  object,  conforms  to  the  law  as  it  stood  before 
these  enactments,  it  may  be  given  efficiency  notwithstanding  indef- 
initeness in  the  particular  respect  therein  mentioned. 

It  is  at  least  probable,  as  Mr.  Surrogate  Fowler  has  recently  in- 
timated (Matter  of  Cunningham,  76  Misc.  Rep.  120,  136  N.  Y.  Supp. 
922),  that,  whether  or  not  named  as  "charitable  uses,"  all  the  uses 
named  in  the  statutes  mentioned  must  conform  to  the  charitable 
character  if  they  are  to  receive  sanction  and  support  either  under 
the  comm5n  law  or  from  the  statutes  mentioned.  None  of  them, 
however  called,  should  survive,  unless  it  be,  with  other  attributes^ 
invested  with  the  mantle  of  charity  as  measured  by  the  definitions 
of  the  law.  Hence  it  is  held  that  a  trust  for  "religious,  educational 
or  eleemosynary  institutions  to  be  selected  by  the  executor"  is  void, 
because  a  devise  to  an  "educational"  institution,  unless  named  ot- 
identified  by  class  or  otherwise,  might,  among  its  other  effects;  reach 
a  private  and  commercial  beneficiary.  Matter  of  Shattuck,  supra. 
So,  also,  where  the  will  did  not  contemplate  a  gift  to  an  institution, 
but  did  provide  that  the  principal  or  income  of  the  fund  should.be 
disbursed  by  individual  trustees  in  their  discretion  "to  provide  shel- 
ter, necessaries  of  life,  education,  general  or  specific,  and  such  other 
financial  aid  as  may  seem  to  them  (the  trustees)  fitting  and  proper 
to  such  persons  as  they  shall  select  as  being  in  need  of  the  same," 
it  was  held  that  the  gift  was  for  a  public  and  not  a  private  purpose, 
and  came  within  the  enabling  effect  of  the  statute  of  1893,  now  sec- 
tion 12  of  the  Personal  Property  Law  (Consol.  Laws  1909,  c.  41) 
and  section  U3  of  the  Real  Property  Law  (ConsoL  Laws  1909,  c. 
50),  and  the  amendments  thereto. 

These  statutes  provide: 

"No  gift,  grant,  or  bequest  to  rellgloiiB,  educational,  cbarltable,  or  boMro* 
lent  uses,  wblch  shall  in  other  respects  be  valid  under  the  laws  of  this  state, 
shall  be  deemed  invalid  by  reason  of  the  indeflniteness  or  tmcertalDty  of  the 
persons  designated  as  the  benefldaries  thereunder," 
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The  will  at  bar  gives  the  estate  to  trustees  to  sell  the  same  and 
to  distribute  the  proceeds,  in  the  following  words : 

"Shall  be  distributed  to  any  Instltntlon  conducted  for  tbe  benefit  of  tbe 
poor  and  suffering  my  Eiecotors  may  In  their  Judgment  give  to  any  Indlvld- 
val  or  person  who  in  their  Jadgmmt  selected  as  poor  and  In  need." 

In  the  process  of  interpretation,  this  provision  divides  itself  into 
<1)  the  gift  intended  to  reach  the  institutions;  and  (2)  the  gift  de- 
signed for  immediate  disbursement  to  the  poor  and  needy,  of  the 
trustees'  selection.  True,  no  will  has  a  brother,  but  this  one  has 
two  half-brothers,  each  akin  by  a  separate  line.  The  gift  to  the  in- 
stitutions seems  to  be  controlled  by  the  case  of  Mariley  v.  Fiske,  139 
App.  Div.  665,  124  N.  Y.  Supp.  149,  the  provision  for  the  poor  and 
needy  bv  Matter  of  Robinson,  203  N.  Y.  380.  96  N.  £.  925,  37  L. 
R.  A.  (N.  S.)  1023.  The  distribution  to  any  institutions  "con- 
ducted for  the  benefit  of  the  poor  and  needy"  is  a  valid  object,  un- 
less it  can  be  determined  by  affirmative  interpretation  that  the  de- 
scription of  institutions  necessarily  intends  private  or  unincorporated 
bodies,  incapable  of  receiving  devises.  "A  construction  which  is 
fairly  within  the  rules  of  law  and  that  sustains  the  trust  and  devotes 
the  fund  included  therein  to  purposes  permitted  by  law  and  to  the 
good  of  humanity  should  be  preferred."  Matter  of  Robinson,  supra. 

In  Manley  v.  Fiske,  supra,  tbe  gift  considered  was  in  words  as 
follows: 

"To  •  •  •  such  American  charltiee  as  th^  [the  executors]  may  think 
veil  of,  and  I  would  like  these  Hums  to  be  glrea  to  any  society  that  as- 
sists poor  needlewomoi  (seamstresses)  whow  toll  la  ao  poorly  reaolted." 

Of  this  expression  it  was  said : 

"Here  it  must  be  assumed  that  the  testator  tntfiuded  a  valid  disposition 
of  his  property.  His  object  was  to  assist  poor  needlewomoi,  to  tmeflt  an 
todoHnlte  class  of  persons.  He  therefore  Intoided  a  public  charity.  It  is 
not  to  be  supposed  Uiat  he  intended  the  money  to  be  paid  over  to  unincor- 
porated societies,  and,  of  course,  that  could  not  be  permitted.  I  see  no  dlf* 
ficalty  in  the  way  of  npholdlog  this  provision  as  a  trust  for  charitable  uses; 
tbe  object  of  it  being  the  assistance  of  poor  needlewomen.  That  purpose 
may  be  accomplished  through  the  medium  ot  any  incorporated  society  hav* 
ing  that  for  Its  object." 

By  identical  reasoning,  "institutions  conducted  for  the  benefit  of 
the  poor  and  needy"  are  discovered  as  incorporated  societies,  meant 
by  the  testator  to  take  the  gift,  and,  therefore,  in  his  contemplation 
of  a  class  capable  of  receiving  the  same.  The  section  of  the  trust 
now  under  examination  appears  to  be  for  the  payment  to  corpora- 
tions organized  to  benefit  the  poor  and  is  ther^ore  good. 

The  provision  in  the  Robinson  Case,  supra,  already  quoted,  was 
to  provide  sever^  specific  forms  of  relief  for  persons  to  be  selected 
as  feeding  the  same,  and  the  determination  of  its  validity  constrains 
a  like  finmng  in  the  present  case. 

The  decree  of  probate  should  embody  these  conclusions. 

Decreed  accordingly. 
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In  re  OBOFOOTS  WILL. 


(Surrosfite*8  Conrt,  Lewis  County.  Jnly  81.  1912.) 


1.  Wills  (8  614*> — Coneitbuction — ^Intebest  Detiotd. 

A  will  giving  testator's  property  to  hla  widow  should  not  be  construed 
as  limiting  the  gift  to  a  life  estate,  unless  the  language  plainly  requires  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  |i  1393-1410:  Dec- 
Dig.  {  614.*] 

2.  Wills  {§  597*) — Conbtbuotioh— Iktbrmt  Devised— "Hold  akd  Use  as 

She  Mat  See  Fit  and  Proper." 

A  will  glvlDg  all  of  testator's  property  to  his  widow,  "to  hold  and  use 
as  she  may  see  flt  and  proper,"  gave  her  absolute  title,  and  not  a  merr 
life  estate. 

[Ed.  Note.~For  other  caaes,  see  Wills,  Cent  Dig.  U  131d-1826 ;  Dee 
Dig.  i  597.*] 

3.  WiLifl  (I  449*>—CoN8TBUOTioH— Partial  Istkotaot. 

A  testamentary  constructlim  that  prevoits  partial  intestacy  U  favored. 
[Kd.  Note.— For  oOux  cBaea,  see  Wills,  Dig.  S  M5;  Dec.  Dig.  | 

44».»] 

4.  Deeds  (fi  123*)— "Hold." 

"  'To  hold,'  when  used  In  the  habendum  clause  of  a  deed,  includes  the 
twofold  Idea  of  actual  possession  of  the  thlug  and  being  Invest'ed  with 
legal  title"— quoting  4  Words  &  Phrases,  3817. 

[Kd.  Note.— For  other  cases,  see  Deeds,  Gent  XMg.  H  844^874,  413-435; 
Deo.  Dig.  §  m.*]  I 

5.  Wir,u3  a  697*) — Conbtruction — Evidencb  of  Testator's  Intention. 

That  testator  before  his  death  transferred  to  Us  wife  the  greater  part 
of  his  property  does  not  tend  to  show  that  a  clause  In  his  will  giving 
all  of  his  property  to  her  "to  hold  and  use  as  she  may  see  flt  and  prop- 
er" was  Intended  to  be  limited  to  a  life  estate. 

[Ed.  Note.~For  other  cases,  see  Wilis.  Cent  Dig.  H  131&-1326;  Dec 
Dig.  I  e»7.*l 

6k  Wills  (i  564*) — Girrs  or  Incohe — Effect. 

An  unqualified  gift  without  any  limitation  as  to  continuance  of  the 
Income  from  property  Is  in  legal  eftect  a  gift  of  the  property  Itself. 

[Ed.  Note.— For  other  caaes,  see  WlUa,  Cent  Dig.  H  1228-1282 ;  Dec. 
Dig.  i  564.*] 

In  the  matter  of  the  probate  of  Peter  J.  Crofoot's  will.  On  ap- 
plication for  a  construction  of  such  will.   Decree  directed. 

Frank  Bowman,  Charles  S.  Mereness,  and  Charles  S.  Merenesi, 
Jr.,  all  of  Lowville.  for  proponent. 

Perry  G.  Williams,  of  Lowville,  and  Jay  A.  Pease,  of  Boonville, 
for  contestant 

CARTER,  S.  [1,2]  Peter  J.  Crofoot  died  January  3,  1912,  own- 
ing both  real  and  personal  property,  and  leaving  a  will  drawn  by 
himself,  which  has  been  admitted  to  probate  in  this  court.  Said 
decedent  was  survived  by  his  widow,  Clara  Crofoot,  and  by  J. 
Hannibal  Crofoot,  his  brother  and  only  heir  and  next  of  kin.  Upon 
said  will  being  admitted  to  probate,  application  is  made  by  said 
J.  Hannibal  Crofoot  for  a  construction  of  the  second  clause  of  said 
will  under  section  2624  of  the  Code  of  Civil  Procedure. 

•ForoUwr  cam  lea  ume  topfe  A  8  xuHBn  in  Dm.  A  Am.  Dlgi.  1901  to  dati^  *  Rep'r  iBdazea 
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The  following  is  a  copy  of  the  second  clause  of  said  will,  being 

the  only  disposing  clause  thereof,  viz.: 

"Second. — I  give  and  bequeath  unto  my  beloved  wife  Olara  Crofoot  all  of 
my  property  of  every  kind  and  nature  to  bold  and  use  as  abe  may  see  fit 
and  proper." 

The  said  Clara  Crofoot  was  made  sole  executrix  of  said  will. 

It  is  claimed  by  the  heir  that  the  will  gave  the  widow,  Clara 
Crofoot,  the  use  of  the  decedent's  property  during  her  lifetime 
only,  and  that  he  died  intestate  as  to  the  remainder,  while  the  wid- 
ow claims  the  will  gave  her  an  absolute  title  to  all  of  decedent's 
property. 

The  words  contained  in  the  second  paragraph  of  said  will,  "I 
give  and  bequeath  unto  my  beloved  wife  Clara  Crofoot  all  of  my 
property  of  every  kind  and  nature/*  would  unquestionably  give  the 
widow  an  absolute  title  to  all  the  property  in  question,  but  the 
words  "to  hold  and  use  as  she  may  see  fit  and  proper"  are  added. 
It  is.  claimed  that  these  last-mentioned  words  so  qualify  and  limit 
said  paragraph  that  she  takes  only  a  life  use.  Are  these  last-men- 
tioned words  to  be  so  construed  as  to  cut  down  the  absolute  title 
to  a  life  estate?  This  should  not  be  done  unless  these  words 
plainly  require  it.  True,  the  widow  would  have  the  right  "to  hold 
and  use  as  she  may  see  fit  and  proper"  without  these  words,  and 
nothing  is  gained  by  their  being  added,  but  I  cannot  see  by  add- 
ing these  words  the  testator  intended  to  limit  or  cut  down  in  any 
way  the  absolute  title  given.  It  was  probably  his  intention  to 
make  the  title  given  more  perfect.  I  think  the  will  should  be  con- 
strued the  same  whether  these  words  were  added  or  not.  It  is 
significant  that  testator  does  not  limit  the  duration  of  the  gift  in 
any  way,  and  that  there  is  no  gift  over.  If  he  desired  to  limit  the 
gilt  to  his  wife  for  her  life  only,  he  would  naturally  have  said  so, 
and,  if  he  had  understood  that  any  part  of  his  estate  was  not  dis- 
posed of,  it  is  more  than  likely  that  he  would  have  disposed  of  it. 

3]  The  law  favors  a  construction  of  a  will  that  will  prevent  par- 
tial intestacy.  Vernon  v.  Vernon,  53  N.  Y.  351;  Ward  v.  Stan- 
ard,  82  App.  Div.  386, 389, 81  N.  Y.  Supp.  906;  2  Redfield  on  Wills 
(3d  Ed.)  •235. 

[4]  "  'To  hold,*  when  used  in  the  habendum  clause  of  a  deed,  in- 
cludes the  twofold  idea  of  actual  possession  of  the  thing  and  being 
invested  with  the  legal  title."  4  Words  and  Phrases,  3317.  If  the 
words  "to  hold  and  use  as  she  may  ^ee  fit  and  proper"  were  used 
as  the  habendum  clause  of  an  ordinary  conveyance  of  land,  I  think 
it  would  be  conceded  that  a  title  in  fee  simple  would  be  conveyed. 

[5]  Before  the  death  of  the  testator,  he  transferred  to  his  wife 
the  greater  part  of  his  property,  and  this  is  urged  as  a  reason  why 
he  would  not  will  to  her  the  balance  of  his  property.  But  it  seems 
to  me  that  this  has  ho  bearing  upon  the  question,  andj  if  it  has, 
his  willing  her  the  balance  of  his  property  would  be  in  entire  keep- 
ing with  his  past  conduct. 

It  is  urged  that  the  presumption  is  against  testator  intending  to 
disinherit  his  only  heir,  but  this  presumption  is  at  least  neutral- 
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ized,  if  not  overcome,  by  the  presumption  of  his  desire  to  give  to 
his  wife;  there  being  no  descendant. 

[8]  It  seems  to  me  from  the  language  used  in  the  will  that  the 
testator  meant  to  give  to  his  wife  the  property  in  question  abso- 
lutely, but  if  it  is  conceded,  as  is  contended,  that  life  use  of  the 
property  only  is  given,  then  we  are  met  with  the  proposition  of  law 
that  an  unqualified  gift,  without  any  limitation  as  to  continuance, 
of  the  income  from  real  or  pfersonal  property,  is  in  legal  effect  a 
gift  of  the  property  itself.  Earl  v.  Grim,  1  Johnson's  Ch.  494,  497; 
Reform  Society  v.  Case,  3  Dem.  Sur.  IS,  17,  18;  Monarque  v.  Mon- 
arque,  80  N.  Y.  320,  324;  Matter  of  Daniels,  41  Misc.  Rep.  299, 
303,  84  N.  Y.  Supp.  684;  Tabernacle  Church  v.  Fifth  Avenue 
Church,  60  App.  Div.  327,  335,  70  N.  Y.  Supp.  181;  Matter  of  Hull, 
97  App.  Div.  258,  266,  89  N.  Y.  Supp.  939;  Matter  of  Ingersoll,  95 
App.  Div.  211,  212,  88  N.  Y.  Supp.  698;  Matter  of  Smith,  131  N.  Y. 
239,  30  N.  E.  130,  27  Am.  St.  Rep.  586;  Jennings  v.  Conboy,  73  N. 
Y.  230,  237.  "A  devise  of  the  use  of  land  imports  a  gift  of  the  land 
itself."  Leonard  v.  Burr,  18  N.  Y.  96.  "Where  the  ina>me  in  per- 
sonalty is  given  to  one,  without  limiting  it  to  his  life,  it  is  held  that 
absolute  ownership  of  the  property  from  which  the  income  is  derived 
passes  to  legatee."   Page  on  Wills,  §  595. 

In  Grain  v.  Wright,  114  N.  Y.  307,  21  N.  E.  401,  the  second  clause 
of  the  will  there  under  consideration  reads  as  follows:. 

"Unto  my  dear  wife  Anna,  I  give  and  beqneath  fifty  acres  of  land,  off 
tbe  nortb  end  of  my  farm,  to  have  and  to  hold  foe  bsr  benefit  and  support 
And  I  also  give  to  my  afbresald  wife  Anna,  all  my  household  fumltiixe^  beds 
and  bedding.*' 

In  the  next  clause  of  siud  will  the  remainder  of  the  property  was 
disposed  of.   It  was  held  that  the  widow  took  said  50  acres  in  fee. 

In  Campbell  v.  Beaumont,  91  N.  Y.  464,  467,  the  clause  of  the 
will  under  consideration  reads,  in  substance,  as  follows: 

"I  leave  to.  my  beloved  wife,  Mary  Ann,  all  my  property  •  ♦  •  to  be 
enjoyed  by  her  for  her  sole  use  and  benefit,  and  In  case  of  her  death  the 
same,  or  such  portion  as  may  remain  thereof.  It  Is  my  will  and  desire  that 
the  same  shall  be  received  and  ^oyed  by  her  son  Obarlea.** 

Held,  that  the  widow  took  an  absolute  title. 

In  Mitchell  v.  Van  Allen,  75  App.  Div.  297,  78  N.  Y.  Supp.  149, 
the  clause  of  the  will  under  consideration  was  as  follows: 

"First  After  my  lawful  debts  are  paid,  I  give  and  beqneath  to  my  well 
beloved  wife,  Julia  A.  Mitchell,  all  of  my  real  estate  and  personal  property 
of  which  I  may  be  possessed  at  the  time  of  my  death,  for  her  own  personal 
use  and  benefit  during  her  natural  life,  and  at  her  death  all  that  r»> 
main  and  be  left  is  to  go  to  our  daughter,  Mary  E}.  Crawford,  wife  of  Qeorge 
E.  Crawford,  and  In  event  of  her  death  (should  it  occur  before  the  death 
of  her  mother),  then  It  shall  be  fbr  Uw  sole  use  and  benefit  of  my  grandsw, 
George  Mitchell  Crawford." 

Held,  that  the  widow  took  not  only  a  life  estate  in  the  real  prop- 
erty but  the  power  of  disposing  of  same  and  using  the  proceeds 
thereof.  "The  term  'heirs,'  or  other  words  of  inheritance  are  not 
requisite  to  create  or  convey  an  estate  in  fee."  Real  Property  Law, 
§  240. 
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I  conclude  that  it  was  the  intention  of  the  testator  to,  and  that  he 
did  by  his  s^d  will,  give  to  his  widow  an  absolute  and  unqualified 
title  to  all  his  real  and  personal  property. 


(TT  MSme,  Bep.  82.) 

In  re  HALSTED  et  aL 
(Snrrogate'8  Oonrt,  New  Toik  OonntT.   Bfay,  1012.) 

1.  Wills  (I  687*) — Next  of  Ejn — Intebtatx  Beuaindbsman. 

A  beneficiary  entitled  to  tbe  Income  of  a  fund  for  life  Is  not  exdnded 
as  a  next  of  kin  from  the  ultimate  ownership  of  the  trust  fund,  where 
there  is  no  valid  disposition  of  tbe  fund  by  tbe  ranainderman. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent.  Dig.  H  1688-1643;  Dec 
Dig.  i  687.*] 

S.  Wnxs  (I  6P7*) — CoNsreuonoN — Natube  of  Estate. 

Testator's  will,  probated  In  18U9,  gave  the  Income  of  a  trust  fund  to 
B.  for  life,  with  remainder  over  to  a  nephew  and  niece  on  attaining  the 
1^  of  25  years,  in  case  of  prior  death  without  issue  tbe  snrrlTor  to  take. 
Tbe  niece  died  in  1903  at  tbe  age  of  26  years,  surrlTed  by  a  husband  and 
an  Infant  diild.  The  Income  of  a  second  trust  fund  was  to  be  paid  t6 
testator's  brother  C.  for  life,  provided  that  should  bis  wife  die  before 
him  the  tmstees  could  pay  over  the  trust  fund  to  him  clear  of  any  trust. 
The  residuary  estate  was  given  to  testator's  mother,  who  died  In  1890, 
bequeathing  It  to  C  In  trust,  to  receive  the  Income  for  life,  the  principal 
at  his  own  election  should  his  wife  die.  O.  died  in  1911,  survived  by  his 
wife.  Held,  that  the  executor  of  C  was  mtttled  to  have  paid  otw  to 
him  tbe  residuary  estate  which  his  mother  was  to  receive  under  tbe  will 
<tf  A.  after  ttie  deatb  of  O.,  as  to  whidi  she  died  intestate,  and  G,  ber 
<»dy  heir  at  law,  becams  tbe  owner  of  said  lesLdnaiy  estate  subject  to 
his  own  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent  Dig.  ff  1688-1643;  Dec. 
Dig.  I  687.*] 

In  the  matter  of  the  settlement  of  the  account  of  James  M.  Hal- 
sted  and  Chauncey  Stillman,  trustees  of  the  last  will  of  William  A. 
Halsted,  deceased.   Decree  rendered. 

Cardozo  &  Nathan,  of  New  York  City,  for  petitioners. 

George  W.  Carr,  of  New  York  City,  for  executor  of  Charles 
Stockton  Halsted. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City,  for  Union 
Trust  Co. 

Charles  C.  Lockwood,  of  New  Yoric  City,  for  James  Ewing  and 
James  Maver  Halsted. 

FOWLER,  S,  William  A.  Halsted  died  September  7, 1889,  leav- 
ing a  last  will  and  testainent,  which  was  duly  admitted  to  probate 
September  21,  1889.  James  M.  Halsted  and  Chauncey  Stillman 
qualified  as  executors  and  trustees  thereunder. 

The  will  contained  several  legacies,  which  have  long  since  been 
paid,  and  two  trust  funds.   The  two  trust  funds  are  the  only  pro-  • 
visions  of  the  will  which  come  in  question  on  this  accounting. 

One  of  these  trust  funds  was  for  the  benefit  of  Harriet  B.  Bokee, 
the  income  of  $25,000  to  be  paid  to  her  during  her  life,  with  re- 

•Por  otber  cuea  sea  same  topU  A  |  nombmb  In  Dee.  *  Am.  Digi.  U07  to  data,  a  Rip'r  Xiid«M 
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mainder  over  jn  equal  shares  to  the  testator's  niece  and  nephew, 
Catherine  Crane  Halsted  (afterwards  Ewing)  and  James  Maver 
Halsted,  when  they,  respectively,  attained  the  age  of  25  years.  On 
the  death  of  either  of  them  before  attaining  that  age,  his  or  her  is- 
sue to  take,  and,  in  default  of  issue,  the  surviving  brother  or  sister 
to  take.  The  life  tenant,  Harriet  B.  Bokee,  is  still  living,  and  the 
income  of  the  trust  fund  is  still  being  paid  to  her  by  the  above- 
named  trustees.  The  remainderman,  Catherine  Halsted  Ewing, 
died  July  26,  1903,  at  25  years  of  age.  She  left  her  surviving  her 
husband,  James  Ewing,  and  James  Ewing,  Jr.,  her  infant  child. 
The  other  remainderman  of  this  fund,  James  Maver  Halsted,  is 
still  living. 

The  second  trust  fund,  and  the  one  principally  in  question  in 
the  accounting,  was  for  the  benefit  of  the  testator's  brother,  Charles 
Stockton  Halsted,  he  to  receive  the  income  for  life  of  $25,000,  but 
provided,  however,  that  should  his  wife,  Sarah  Ann  Halsted,  die 
during  his  lifetime,  the  trustees  were  empowered  to  pay  over  the 
fund  to  the  said  Charles  Stockton  Halsted,  absolutely,  free  and 
clear  of  any  trust. 

By  the  seventh  clause  of  the  will  the  mother  of  the  testator, 
Catherine  Crane  Halsted,  is  given  all  the  rest,  residue,  and  remain- 
der of  the  estate.  The  following  are  the  provisions  of  the  will  in 
regard  tQ  this  second  trust  fund: 

"Slxtb.  I  give  and  beqaeatb  to  in7  exwatom.  In  trust,  tag  the  ben^  of 
my  said  brotber,  C^rlw  Stodcttm  Halsted,  during  hla  lU^  tbe  sum  of  twoity- 
five  thousand  dollars,  to  be  Inveated  and  kept  lavested  by  my  said  exeeators 
In  good  Interest  bearing  or  dividend  paying  securities,  tbe  net  Income  where- 
of shall  be  paid  to  my  said  brother  daring  his  life.  If,  however,  Sarah  Ann 
Halsted,  Uie  present  wife  of  my  said  brother,  shall  die  at  any  time  during 
bis  life,  I  hereby  authorize  and  empower  my  said  executors,  at  his  Section, 
to  pay  over  to  him  the  prlncU>al  sum  of  said  trust,  to  be  thereaftw  held  by 
him  for  bis  own  aae»  In  absolnta  ivi^wty,  fne,  clear  and  discharged  of  and 
from  said  trust 

"Seventh.  All  the  rest,  resldne  and  remainder  of  my  estate  at  every  Und 
and  description  and  ^rtiwesoeTer  situated,  I  give  and  bequeaUi  to  my  Moved 
mother,  Catharine  Orane  Halsted,  and  to  her  ececntors,  administrators  and 
assigns  forever." 

Catherine  Crane  Halsted,  the  above-named  residuary  legatee, 
died  June  29,  1890,  leaving  as  her  only  heir  at  law  her  son,  Charles 
Stockton  Halsted,  the  above^iamed  life  tenant.  Her  will,  with  the 
codicils,  was  duly  admitted  to  probate  on  July  1890,  and  by  the 
fifth  clause  of  the  first  codicil,  after  directing  the  payment  of  cer- 
tain legacies,  she  gave  all  the  rest,  residue,  and  remainder  to  her 
son,  Charles  Stockton  Halsted,  in  trust,  however,  he  to  receive  the 
income  during  his  life,  and  the  principal  at  his  own  election,  should 
his  wife  die.   The  fifth  clause  of  the  first  codicil  reads  as  follows : 

"Fifth.  All  the  rest  residue  and  remainder  of  my  estate  of  every  kind 
and  deeeription  and  v^eresoerv  sUnated,  not  disposed  of  in  and  by  the  first 
sixteen  articles  of  my  said  will,  I  give,  devise  and  bequeath  to  my  said 
executors,  In  trust  to  the  benefit  of  my  son,  Charles  Stockton  Halsted,  dur- 
ing his  life,  to  be  Invested  and  kept  invested  by  my  said  executors  In  good 
interest  bearing  or  dividend  paying  securities,  the  net  income  whereof  shall 
be  paid  my  said  son  during  his  life.   If,  however,  Sarab  Ann  Halsted.  the 
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preRent  wife  of  my  sou,  sball  die  at  any  time  daring  his  lifetime,  I  hereby 
authorize  and  empower  my  said  executors,  at  his  election,  to  pay  oTer  to 
blm  the  principal  sum  of  said  trust,  to  be  thereafter  held  by  him  for  his 
own  use,  In  absolute  property,  free,  clear  and  dfacbarged  of  and  from  said 
t-ruBt." 

This  clause  in  the  codicil  of  the  will  of  Catherine  Crane  Halsted 
follows  almost  word  for  word  the  sixth  clause  of  the  will  of  Wil- 
liam A.  Halsted,  and  no  other  attempt  appears  to  have  been  made, 
either  in  her  will  or  codicil,  to  dispose  of  her  residuary  estate,  to 
wit,  the  trust  estate  the  income  of  which  was  given  for  life  to  her 
said  son,  Charles  Stockton  Halsted,  under  the  will  of  William  A. 
Halsted.  Therefore,  by  her  failure  to  dispose  of  that  residuary  es- 
tate which  she  was  to  receive  under  the  will  of  William  A.  Halsted, 
after  the  death  of  her  son,  Charles  Stockton  Halsted,  as.  to  that  she 
■died  intestate,  and  her  son,  Charles  Stockton  Halsted,  her  only  heir 
at  law  and  next  of  kin,  became  the  absolute  owner  of  the  residuary 
estate  subject  to  his  own  life  estate. 

Charles  Stockton  Halsted  died  September  25,  1911,  leaving  a  last 
will  and  testament  which  was  duly  admitted  to  probate  on  the  30th 
day  of  January,  1912,  and  George  W.  Carr  was  appointed  his  ex- 
ecutor. Sarah  Ann  Halsted,  the  wife  of  Charles  Stockton  Halsted, 
and  upon  whose  death  the  trust  in  favor  of  her  husband  could  be 
destroyed,  is  still  alive,  and  hence  Charles  Stockton  Halsted  never 
could  and  did  not  destroy  the  trust,  and  the  money  is  still  in  the 
hands  of  the  trustees  of  the  estate  of  William  A.  Halsted;  and 
Charles  Stockton  Halsted's  executor  claims  the  same,  and  asks  that 
the  decree  direct  the  payment  to  him. 

In  the  accounting  in  question  the  trustees  show  that  they  were 
appointed  executors  on  tibe  25th  day  of  September,  1889,  and  that 
on  or  about  the  6th  day  of  March,  1891,  they  rendered  an  account 
of  their  proceedings  as  such  executors,  and  thereafter,  on  or  about 
the  25th  day  of  April,  1891,  a  decree  was  duly  entered  in  this  court 
whereby  the  said  account  was  judicially  settled  and  allowed;  that 
they  received  as  trustees  the  legacy  of  $24,405.68  (representing  the 
$25,000  legacy  less  the  transfer  tax),  which  they  were  directed  to 
invest  and  keep  invested  for  the  benefit  of  Harriet  B.  Bokee.  They 
also  show  that  they  recen^ed  as  trustees  the  legacy  of  $25,000  which 
they  were  directed  to  invest  and  keep  invested  for  the  benefit  of 
Charles  Stockton  Halsted,  the  testator's  brother,  to  pay  the  net 
income  thereof  to  him  during  his  life;  and  that  the  said  wife  of  said 
Charles  Stockton  Halsted  being  still  alive,  tmder  the  nrovisions  of 
this  trust  fund,  they  have  not  paid  the  same  over  to  Charles  Stock- 
ton Halsted  absolutely,  free  and  clear  of  the  trust;  that  they  con- 
tinued to  act  as  trustees,  and  on  or  about  the  6th  day  of  May,  1907, 
they  rendered  an  account  of  their  proceedings  as  trustee,  and  a  de- 
cree was  duly  entered  in  this  court  on  the  7th  day  of  January*  1908, 
whereby  the  said  account  was  judicially  settled  and  allowed. 

This  present  account  is  of  the  proceedings  of  the  trustees  from 
May  6,  1907,  the  date  of  the  last  accounting,  to  February  27,  1912, 
the  date  of  die  filing  of  this  account. 

[1,2]  The  objections  to  the  account  filed  by  George  W.  Carr, 
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the  executor  of  the  last  will  and  testament  of  Charles  Stockton 
Halsted,  now  deceased,  allege  that  neither  James  Ewing,  the  father 
and  guardian  of  James  Ewing,  Jr.,  nor  James  Ewing  as  administrator 
of  the  estate  of  Catherine  Halsted  Ewing,  deceased,  or  James  Hal- 
sted Ewiiiff,  or  Charles  Stockton  Halsted,  Jr.,  or  James  Maver  Hal- 
sted, or  William  Sohmer,  as  Comptroller  of  the  state  of  New  York, 
or  the  Union  Trust  Company  of  New  York,  as  substituted  trustee 
under  the  will  of  Catherine  Crane  Halsted,  deceased,  or  any  other 
person  or  persons,  except  George  W.  Carr,  as  executor  of  the  last 
will  and  testament  of  Charles  Stockton  Halsted,  have  or  that  ei- 
ther of  them  has,  except  this  respondent,  any  right  or  title  to  any 
extent  in  the  principal  or  income  of  the  trust  fund,  originally  $25,000, 
belonging  to  the  estate  of  William  A.  Halsted,  deceased^  and  now  in 
the  hands  of  the  accounting  parties  herein  under  his  last  will  and 
testament  for  the  benefit  of  Charles  Stockton  Halsted,  deceased. 
As  to  this  objection,  so  far  as  I  can  see,  the  account  does  not  state 
that  they  have  any  interest  in  the  $25,000  trust  fund  for  the  benefit 
of  Charles  Stockton  Halsted,  now  deceased,  but  are  made  parties 
to  the  accounting  by  reason  of  the  fact  that  the  three  Ewings  are 
interested  in  the  remainder  of  the  trust  fund  created  for  the  life  of 
Harriet  B.  Bokee,  who  is  still  alive.  Charles  Stockton  Halsted,  Jr., 
and  James  Maver  Halsted,  are  two  sons  of  Charles  Stockton  Hal- 
sted, now  deceased.  The  State  Comptroller  is  brought  in  as  to  any 
interest  he  might  have  as  to  transfer  tax,  and  the  Union  Trust  Com- 
pany as  trustee  of  Catherine  Crane  Halsted. 

George  W.  Carr,  the  executor  of  Charles  Stockton  Halsted,  by 
objection  No.  3  to  the  account,  states  that  from  the  death  of  Cath- 
erine Crane  Halsted  on  June  29,  1890,  tmtil  the  death  of  her  son, 
Charles  StocIc!on  Halsted,  on  September  25,  1911,  said  Charles 
Stockton  Halsted  was  the  absolute  owner  of  all  the  principal  mon- 
eys, estates,  and  funds  belonging  to  the  estate  of  said  William  A. 
Halsted,  deceased,  originally  $25,000,  and  held  by  the  accounting 
parties  for  the  benefit  of  said  Charles  Stockton  Halsted,  subject 
only  to  the  trust  in  his  own  favor,  and  subject  to  his  right  to  destroy 
the  trust  in  case  he  survived  Sarah  Ann  Halsted,  and  that,  since 
fht  death  of  said  Charles  Stockton  Halsted,  his  executor  has  been 
and  is  now  the  only  and  absolute  owner  of  all  the  moneys,  estates, 
and  funds,  whether  of  principal  or  income,  belonging  to  the  estate 
of  William  A.  Halsted,  deceased,  and  now  in  the  hands  of  the  ac- 
counting parties  herein  and  held  by  them  for  the  benefit  of  Charles 
Stockton  Halsted  under  his  last  will  and  testament,  and  now  dis- 
tributable or  before  the  court  for  distribution.  This  appears  to  be 
so,  for  upon  the  death  of  Catherine  Crane  Halsted,  liie  residuary 
legatee,  Charles  Stockton  Halsted,  as  the  only  heir  at  law  and  next 
of  kin  of  Catherine  Crane  Halsted,  became  the  owner  of  the  residu- 
ary, subject  to  his  own  life  estate. 

The  trustees  do  not  claim  that  the  trust  as  to  the  $25,000  for  the 
life  of  Charles  Stockton  Halsted  has  not  ceased  and  that  the  ex- 
ecutor of  his  estate  is  not  entitled  to  the  fund.  They  merely  account 
for  the  same.  The  objection  of  the  executor  of  the  estate  of  Charles 
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Stockton  Halsted  to  the  account  of  the  trustees  of  William  A.  HaN 
sled,  that  the  $24,462.63  should  be  paid  to  him  as  the  absolute  prop- 
erty of  the  estate  of  Charles  Stockton  Halsted,  seems  to  be  more 
an  objection  to  the  form  of  the  decree,  not  yet  filed,  settling  and  al* 
lowing  the  account.  He  asks  that  the  decree  direct  the  trustees  to 
pay  the  money  to  him.  The  trustees  interpose  no  objection  to  that. 
They  only  ask  that  the  account  be  settled.  The  decree  may  provide 
for  the  payment  over  of  the  $24,462.63  now  owned  absolutely  by 
George  W.  Carr  as  executor  of  Charles  Stockton  Halsted.  The 
other  trust  is  still  held,  of  course,  because  the  life  tenant,  Harriet 
B.  Bokee,  is  still  living.  As  a  matter  of  law,  the  fact  that  one  is  a 
cestui  que  trust  entitled  to  the  income  of  a  fund  for  life  does  not 
exclude  him  as  a  next  of  kin  from  the  ultimate  ownership  of  the  trust 
fund  where  there  is  no  valid  disposition  of  the  fund  by  the  remain- 
derman, Doane  v.  Mercantile  Trust  Co.,  160  N.  Y.  494,  55  N.  E. 
296;  Brown  v.  Richter,  25  App.  Div.  239,  49  N.  Y.  Supp.  368;  Clark 
V.  Cammann,  160  N.  Y.  315,  54  N.  E.  709;  Pomroy  v.  Hincks,  180 
N.  Y.  73.  72  N.  E.  628. 
Decreed  accordingly. 


(77  Hl8C.  Bep.  8&} 

In  re  UNION  TRUST  CO.  OP  NEW  YORK. 

(Surrogate's  Court,  New  Vork  Count?.  Hay.  1012.) 

Tkubib  (I  282*)— Tbust  Estat*— TEBMiKATioir— Patvxiit  to  Bxxoutob  ow 

BiNBFICIABT. 

Wbere  a  l>enetldary  of  a  fund  formtog  part  of  reeldnary  estate  be- 
qneathed  by  bla  brother  to  tbelr  mother,  who  died  Intestate  as  to  tbe 
sam^  is  entitled  to  It  as  her  sole  next  of  kin,  the  fond  on  the  consent 
of  the  snbstituted  tmstee  of  the  mother's  estate  may  be  paid  directly  to 
the  ezecator  of  the  beneSdary. 

[Ed.  Not&— For  other  cases,  see  Trasts.  Cent  Dig.  f  402;  Dec  Dig. 
i  282.*] 

In  the  matter  of  the  Settlement  of  the -Account  of  the  Union  Trust 
Company  of  New  York,  trustee  under  the  will  of  Catherine  Crane 
Halsted.   Decree  rendered. 

Miller,  King,  Lane  &  TrafFord,  of  New  York  City,  for  petitioner, 
Cardozo  &  Nathan,  of  New  York  City,  for  James  M.  Halsted,  exec- 
utor. 

George  W.  Carr,  of  New  York  City,  for  executor,  etc.,  of  Charles 
Stockton  Halsted. 

Charles  C.  Lockwood,  of  New  York  City,  for  James  Maver  Halsted^ 
James  Ewing,  as  administrator  of  Catherine  Halsted  Ewing,  and 
James  Ewing,  as  general  guardian  of  James  Halsted  Ewing. 

Parker  V.  Lawrence,  of  New  York  City,  special  guardian  of 
Charles  Stockton  Halsted,  Jr. 

FOWLER,  S.  Catherine  Crane  Halsted  died  June  29,  1890,  leav- 
ing a  will  and  testament  which  was  duly  admitted  to  probate  on  July 
22,  1890.  The  Union  Trust  Company  was  appointed  the  substituted 
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trustee  on  January  6,  1909,  ]yy  an  order  of  the  Supreme  Court,  and 
admits  that  by  reason  of  the  death  of  Charles  Stodcton  Halsted  and 
pursuant  to  the  provisions  of  the  will  of  Catherine  Crane  Halsted  the 
trust  fund  held  by  it  as  trustee  is  now  distributable.  No  objection, 
either  in  this  accounting  or  the  other,  is  filed  as  to  any  of  the  items 
of  the  accounts,  and  it  appears  that  each  account  contains  a  correct 
statement  of  the  receipts  and  expenditures. 

The  Union  Trust  Company  is  entitled  to  have  the  trust  fund  of 
$25,(XX),  which  now  belongs  to  the  executor  of  Charles  Stockton  Hal- 
sted, paid  first  to  it  as  substituted  trustee  under  the  will  of  Catherine 
Crane  Halsted,  and  by  it  paid  over  to  the  estate  of  Charles  Stockt(»i 
Halsted,  so  as  to  obtain  its  commission  on  the  fund.  But  tiie  exec- 
utor in  his  brief  states  that  the  counsel  for  the  trust  company  in  open 
court  announced  his  willingness  to  have  the  fund  paid  directly  to  the 
estate  of  Charles  Stockton  Halsted.  If  this  be  so,  I  see  no  reason 
why  the  decree  in  the  estate  of  William  A.  Halsted  should  not  provide 
for  the  payment  of  the  fund  directly  to  the  estate  of  Charles  Stock- 
ton Halsted.  But  I  believe  that  the  consent  in  writing  of  the  Union 
Trust  Company  should  be  filed. 

The  above-named  decedent  also  leaves  an  individual  estate,  but  no 
objection  is  filed  to  the  account  as  to  this.  The  only  objection  is  as  to 
the  $25,000  trust  fund. 

Decreed  accordingly. 


(77  Mlac.  Rep.  S4.) 

In  n  BAUNDERiS*  BSTATBL 

(Surrogate's  Ubnrt,  Westcheater  Ck>anty.   Hay,  1912.) 

1.  Taxation  (|  876*)-^Tbakbfer  of  Taxes  —  Kxeicptiohs  —  "EJoucatioiiai- 

cobfobatior." 

A  ^Tlse  of  a  residaazy  estate  to  the  city  of  Tonkers.  la  tnut,  to  found 
a  trades  school  under  the  direction  of  the  board  of  education  and  as  a 
part  of  the  adbool  system,  providing  that  all  paymmts  and  Investments 
of  the  fond  are  to  be  nnder  direction  of  the  board  of  education,  la  a  de- 
vise to  an  educational  corporation  within  Tax  £aw  (OonaoL.  Laws  1900. 
e.  60)  I  220,  and  Is  not  mbject  to  a  transfer  tax. 

[Ed.  Note.— For  other  caaea,  see  Taxation,  Cent  Dig.  H  1093-1699; 
Dec.  Dig.  I  870L* 

For  other  deflnltlMis,  see  Words  and  Phraaea,  vol.  8,  p.  2817.] 

2,  Taxation  (I  860*) — TBANBncB  or  Taxes — Exemptions. 

In  eases  referring  to  a  transfer  tax,  the  burden  of  proving  a  fAmr  leg- 
islative  Int^tlon  to  tax  the  property  rests  upon  the  comptroller. 

[Ed.  Mote^For  othet  caaea*  see  Taxation,  Cent  Dig.  1 167S;  Dee.  Dig. 

I  sea*] 

8.  Taxation  (f  S7B*}—TaAVS¥m  or  Taxes— Bxemptions.  ' 

A  bequest  of  mon^  to  a  city  public  llteary  Is  anbject  to  a  transfw  tax. 
[Ed.  Note.— For  otbor  cases,  see  Taxation,  Cent  Dig.  H  1688-1099; 
Dec  Dig.  i  876.*] 
4.  Taxation  (|  87e»)— Tbahbfib  or  Taxbb— Exemptions. 

A  boQuest  of  money  to  a  coun^  society  for  the  prevention  of  cruelty 
to  children  la  subject  to  a  transfer  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  1693-1609; 
Dec  Dig,  i  876.*!  
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S.  TAXA-noir  ({  876*)~TBAKSraB  o»  Taxes— Uxeuptions. 

Where  a  testator  wlio  had  no  Immecllate  family,  but  left  an  estate  of 
over  a  lulllion  dollani,  after  directing  that  he  be  laid  In  the  family  ceme- 
tery lot  owned  by  him  and  his  two  brotherfi,  provides  for  changes  being 
made  In  the  lot  with  tbelr  consent  and  the  erection  of  a  granite  block 
Uiendn  at  an  expense  of  not  to  exceed  96,000,  and  It  Is  tbdr  Intention  to 
snbBtantially  expend  that  ram  in  makbig  the  Improvement,  the  testator's 
executors  were  mtltled  to  an  exraiption  of  one-third  of  that  anm  In  fix- 
ing the  transfer  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  1893-1699; 
Dec.  Dig.  I  876.*] 

6L  Bxxfnrroas  Ann  AnioinaTKATOBa  (|  486*) — Gokpbnsatioh— GoviaBBioin. 
Wbere  a  will  directed  that  real  estate  be  conrerted  into  personalty, 
the  execntor's  commlsslonB  sbonld  be  figured  accordingly;  and,  where 
the  personal  estate  as  found  by  the  tax  appraiser  is  valued  at  $586,000 
and  the  real  estate  at  ^7,000,  each  executor  Is  entitled  to  full  compen- 
sation. 

[Ed.  Note.— For  othw  casee,  see  Executors  and  Administrators,  Cent 
Dig.  iS  212B-2129:  Dee:  Dig.  t  498.*] 
T.  BzsoxjTOBB  AHD  AnianxsxKAToBs  (I  lOU*) — AocouimifO — Bbokeb'b  Cou- 

WBSIOH. 

Executors  are  entitled  to  have  allowed  as  an  expense  necessarily  In- 
curred and  to  be  Incurred  In  disposlug  of  real  estate  a  broker's  commis- 
sion of  2%  per  cent  on  the  appraised  value  after  deducting  the  commis- 
sion on  a  sale  on  which  no  commission  was  paid. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Oent 
Dig.  H  486-488,  440-447,  708 ;  Dec;  Dig.  |  109.*] 

Appeal  from  Report  of  Transfer  Tax  Appraiser. 

Transfer  tax  appraisal  of  the  estate  of  Ervin  Saunders,  deceased, 
under  the  acts  in  relation  to  taxable  transfers  of  property.  From 
the  report  of  the  appraiser,  the  city  of  Yonkers  and  others  appeal. 
Modified. 

William  A.  Moore,  of  New  York  City,  for  state  comptroller. 
Arthur  J.  Burns,  of  Yonkers,  for  Saunders,  executor. 
Remsen  &  Parsons,  for  Farmers'  Loan  &  Trust  Co.,  executor. 
Thomas  F.  Curran,  Corp.  Counsel,  for  city  of  Yonkers. 
Charles  E.  Otis,  of  New  York  City,  for  the  Yonkers  Public  Li- 
brary. 

Lincoln  G.  Backus,  for  Westchester  County  Society  for  Preven- 
tion of  Cruelty  to  Children. 

MILLARD,  S.  Ervin  Saunders  died  in  the  city  of  Yonkers  on 
the  17th  of  February,  1909,  leaving  a  last  will  and  testament  under 
and  by  virtue  of  the  provisions  of  which  Leslie  M.  Saunders  of 
the  city  of  Yonkers,  and  the  Farmers*  Loan  and  Trust  Company, 
of  the  city  of  New  York,  were  appointed  executors.  A  petition 
was  duly  presented,  and  thereupon  an  order  was  entered  sending 
this  proceeding  to  the  transfer  tax  appraiser,  who  first  filed  a  re- 
port on  the  4th  of  April,  1910,  and  thereafter  an  order  was  entered 
sending  the  same  back  to  him  for  further  consideration,  and  a  new 
report,  from  which  the  appeals  in  this  matter  have  been  taken,  was 
made  and  filed  on  the  28th  of  May,  1910. 
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By  this  report  it  appears  that  the  testator's  estate  was  appraised 
at  the  sum  of  $1,074,595.75,  of  which  $586,621.92  was  personal 
property  and  $487,973.83  was  real  estate.  From  this  the  appraiser 
deducted  the  sum  of  $38,287.48  for  debts  and  expenses  of  admin- 
istration, leaving  the  total  estate  transferred  as  per  the  appraiser's 
report  $1,036,308.27.  All  of  this  large  sum,  with  the  exception  of 
$59,189.50,  is  bequeathed  for  charitable  purposes  in  the  city  of  Yon- 
kers.  Four  hundred  and  fifty  thousand  dollars  was  bequeathed  to 
the  Yonkers  Homeopathic  Hospital  and  Maternity  Home,  but,  as 
the  appraiser  exempted  this  bequest  from  taxation,  no  appeal  has 
been  taken  therefrom.  From  the  order  entered  on  the  report  of 
the  appraiser  as  to  all  other  charitable  bequests,  as  well  as  certain 
other  matters,  four  separate  and  distinct  appeals  have  been  taken, 
and,  as  I  think  it  best  that  each  one  be  considered  separately,  I 
will,  at  this  point  in  my  memorandum,  incorporate  a  statement  as 
to  each  one  of  the  appeals  and  then  discuss  them  In  their  order. 

First.  After  certam  other  bequests,  all  the  rest,  residue;  and  re- 
mainder of  his  estate,  which  was  appraised  at  the  sum  of  $427,- 
il8.77,  was  bequeathed  to  the  city  of  Yonkers  for  the  purpose  of 
founding  the  Saunders  Trade  School.  This  is  taxed  in  the  apprais- 
er's report  at  5  per  cent,  and  an  appeal  is  taken  by  the  city  of  Yon- 
kers, as  well  as  the  executors,  from  this  portion  of  the  order. 

Second.  Fifty  thousand  dollars  were  bequeathed  to  the  Yonkers 
Public  Library.  This  was  taxed  at  5  per  cent,  in  the  appraiser's 
report  and  order  entered  thereon,  and  from  this  the  trustees  of  the 
library  and  the  executors  appealed. 

Third.  Fifty  thousand  dollars  was  bequeathed  to  the  Westches- 
ter County  Society  for  the  Prevention  of  Cruelty  to  Children.  1*1113 
was  taxed  in  the  appraiser's  report  at  5  per  cent,  and  from  the  or- 
der made  thereon  the  executors  and  the  officers  of  the  society  ap- 
pealed. 

Fourth.  The  executors  also  appeal  from  the  following  parts  of 
the  order  entered  upon  the  appraiser's  report: 

(a)  The  failure  to  allow  $5,000  as  provided  in  the  first  para- 
graph of  the  will  for  the  improvement  of  the  plot  in  St  John's 
Cemetery  of  the  city  of  Yonkers. 

(b)  The  refusal  to  allow  $22,000  for  executors*  commissions  in 
place  of  $10,778.50,  amount  allowed  by  appraiser. 

(c)  Because  of  the  failure  to  allow  $12,000,  the  sum  which  is 
claimed  must  be  necessarily  paid  for  commissions  on  sale  of  the 
real  estate  of  the  said  testator. 

[1]  The  bequest  for  the  Saunders  Trade  School  is  made  in  the 
eighth  paragraph  of  the  will  and  was  subject  to  certain  conditions, 
which  need  not  be  considered  at  this  time,  because  all  of  them  had 
been  fulfilled  before  the  matter  came  before  me.  Without  giving 
in  detail  the  provisions,  an  examination  of  the  will  shows  that  the 
residue  of  the  estate  is  bequeathed  to  the  city  of  Yonkers,  in  trusty 
to  found  and  maintain  a  trades  school  under  the  direction  of  the 
board  of  education  and  as  a  part  of  the  public  school  system  for 
the  teaching  of  mechanical  trades  and  practical  and  scientific 
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knowledge  connected  therewith,  to  such  persons  as  wish  to  learn 
a  trade  by  which  to  earn  their  living  particularly;  that  restrictions 
as  to  subjects  taught  may  be  modified  from  time  to  time  by  the 
board  of  education,  who  also  are  given  the  power  to  invest  the 
fund  herein  bequeathed  and  to  keep  the  same  invested  and  to  cc^- 
lect  and  receive  the  income  and  apply  the  same,  including  a  portion 
of  the  principal,  if  necessary,  for  the  construction  and  maintenance 
of  said  schooL 

A  reading  in  detail  of  said  section  shows  that  all  payments  and 
investments  are  Under  the  direction  or  in  the  discretion  of  the 
board  of  education. 

It  is  claimed  by  the  State  Comptroller  that  the  appraiser's  re- 
port is  right,  and  that  this  bequest  is  taxable,  being  made  to  the 
city  of  Yonkers,  which  is  not  a  corporation  entitled  to  exemption, 
and  on  behalf  of  the  executors  and  the  city  of  Yonkers,  it  is  claimed 
that  the  report  is  erroneous  because  it  is  a  bequest  to  an  educa- 
tional and  charitable  corporation  and  exempt  under  the  law. 

Section  220  of  the  Tax  Ivaw,  relating  particularly  to  taxable 
transfers,  provides  for  a  tax  upon  real  and  personal  property  as 
set  forth  in  said  paragraph,  and  section  221  sets  forth  certain  ex- 
ceptions and  limitati(His  upon  the  provisions  of  the  former  section 
and  among  other  things  contains  this  provision : 

"But  any  property  derlsed  or  bequeathed  to  any  person  nlio  Is  a  btabop 
or  to  any  rdlgloQS,  educational,  charitable,  missionary,  benevolent,  bospltal 
or  infirmary  corporation,  inclodlDg  corporations  orgazklised  exclaBlvely  for 
bible  or  tract  purposes  Bball'be  exempt  troin  and  not  subject  to  tbe  proTl- 
slons  of  tUa  article." 

If,  therefore,  this  bequest  to  the  city  of  Yonkers  can  be  consid- 
ered a  bequest  to  a  corporation  of  this  kind,  which  the  state  comp- 
troller jclaims  is  impossible,  the  legacy  will  not  be  subject  to  any 
tax. 

If  some  resident  of  the  village  of  Tarrytown,  desiring  to  provide 
for  the  school  of  his  native  place,  should  have  bequeathed  to  the 
board  of  education  of  school  district  No.  1  of  the  town  of  Green- 
burgh,  which  is  the  Tarrytown  district,  a  sum  of  money  to  be  used 
for  the  purpose  of  establishing  in  that  district  a  trades  school,  I  do 
not  believe  that  any  claim  would  be  made  on  the  part  of  the  comp- 
troller that  such  a  bequest  was  taxable,  and  his  argument  in  this 
case  is  based  entirely  upon  the  fact  that  this  bequest  is  made  to  the 
city  of  Yonkers,' vdiich  he  claims  is  not  an  educational  or  charitable 
corporation  in  its  strict  sense  but  merely  a  municipal  corporation, 
and  I  would  agree  with  him  if  the  bequest  was  to  the  city  of  Yon- 
kers of  the  residue  of  the  estate,  without  any  further  provision  as 
to  what  was  to  be  done  with  it. 

An  examination  of  the  statutes  shows  that  by  chapter  397  of  the 
Laws  of  1881  all  the  school  districts  in  the  city  of  Yonkers  were 
consolidated  and  made  one  school  district;  that  having  become  a 
second-class  cily  on  «the  1st  of  January,  1908,  it  became  subject 
to  the  charter  relating  to  second-class  cities,  and  was  so  affected  un- 
til its  local  city  charter  went  into  effect  on  the  21st  of  May,  1908, 
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which  is  known  as  chapter  452  of  the  I^aws  of  1908 ;  that  article  9 
of  said  charter  refers  to  its  department  of  public  educatioQi  and  by 
section  1  of  that  article  it  is  provided: 

"The  tlUe  of  the  school  houses,  sites,  lota,  (nrnltiin,  books,  appjuatos, 
appurtaiances,  and  all  other  school  property  connected  with  or  constitatlng 
part  of  the  public  sdiool  system  of  the  dty  of  Tonkera  shall  be  rested  In 
the  city  of  Tonkers.  The  city  may  In  Its  corporate  capacity  take  and  hold 
any  personal  or  real  property  transferred  to  It  by  (nrant,  gift,  devise  or  be- 
Qttest,  In  tmst,  for  the  boaellt  of  the  sdioola  of  the  city,  or  any  of  them, 
wheUter  said  property  be  transferred  In  terms  to  said  dty  by  Its  corporate 
name  or  by  any  otb&  designation,  or  to  any  person  or  body  for  the  bene- 
fit of  said  schools  or  any  of  them. 

"See.  2.  The  head  of  the  d^rtment  of  public  education  ahall  be  tbe 
board  of  education  wbtcb  shall  be  composed  of  fifteen  tmateea,  residents  of 
the  dty." 

Thereafter  in  the  different  sections  the  powers  ot  the  board  of 
education  are  clearly  set  forth,  and  show  that  they  have  the  sole 
management  and  control  of  all  the .  educational  matters  connected 
with  said  city,  and  in  subdivision  4  of  section  6  the  power  to  es- 
tablish industrial  schools  is  distinctly  provided  for. 

The  papers  before  me  show  that  the  city  of  Yonkers  spends  an- 
nually nearly  $400,000  for  the  benefit  of  25,000  children  in  maintain- 
ing 2i  schools  and  325  teachers.  The  fact,  as  is  shown  above,  that 
all  these  schools  were  consolidated  into  one  district,  which  is  under 
the  sole  management  and  control  of  the  board  of  education,  to  my 
mind  makes  it  plain  that  this  is  a  parallel  case  to  the  one  cited  above, 
and  that  any  resident  of  the  city  of  Yonkers  desiring  to  make  a 
bequ^t  for  the  benefit  of  the  schools  of  that  city,  being  thoroughly 
familiar  with  the  law  above  quoted,  that  the  title  of  all  the  property 
should  be  vested  in  the  city  of  Yonkers,  would  have  made  it  ex- 
actly as  Mr.  Saunders  did.  His  bequest  is  not  made  to  the  city  of 
Yonkers  to  do  widi  as  its  officers  please,  but  is  made  to  the  dty 
of  Yonkers,  in  trust  to  do  certain  things  under  the  direction  and 
in  the  discretion  of  the  board  of  education,  and  neither  the  prin- 
cipal of  the  fund  nor  its  income  can  be  used  in  any  way  except  for 
the  purposes  of  education,  and,  as  the  law  provides  that  the  prop- 
erty shall  be  vested  in  the  city  of  Yonkers,  it  certainly  must  be  a 
proper  bequest  for  educational  purposes  when  it  is  made  directly 
to  it  with  the  provisions,  conditions,  and  restrictions  as  in  'said  will 
set  forth. 

[2]  It  is  a  well-settled  principle  of  law  that,  itii  cases  referring  to 
a  transfer  tax,  the  burden  of  proving  a  clear  legislative  intention 
to  tax  the  property  rests  upon  the  comptroller,  and  in  arriving  at 
a  conclusion  I  am  impressed  with  the  correctness  and  justice  of  the 
statement  of  the  court  in  Matter  of  Mergentime,  129  App.  Div.  367, 


"That  the  state  should  attempt  to  tax  the  contribntiona  to  fliia  corpora- 
tion, to  be  used  in  supplying  the  defldoicies  in  the  expense  of  Its  mainte- 
uance  over  and  above  that  contributed  by  the  city  for  the  Institution,  which 
is  so  largely  maintained  by  the  dty  for  the  benefit  of  dtisois  and  the  rest  of 
the  people  of  the  state,  is  certainly  snrprlalng,  and  no  sndi  intention  ahonld 
be  Inferred  except  upon  the  dearest  erldoice.'* 
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I  also  thoroughly  concur  in  the  statement  of  Surrogate  Ostrander 
in  Matter  of  Moore,  66  Misc.  Rep.  121,  122  N.  Y.  Supp.  832,  where 
he  says : 

"I  do  not  think  tbe  Legislature  ever  intended  to  tax  bene%-olently  lnclliiE>d 
{>eople  for  the  prirlleife  of  making  legacies  designed  to  relieve  the  state  of 
its  burdens.  No  more  efCectual  way  of  stopping  such  benevolence  could  lie 
well  devised.  While  the  courts  have  no  power  to  prevent  the  Legislature 
from  eatabllshlng  such  a  greedy  and  foolish  policy,  they  should  not  by  con- 
Btmction  impate  sadi  Intcaatloii  in  cases  where  It  does  not  clMirly  aN>ear, 
nor,  by  balrnspUttlnK  conBtruetion  oC  tbe  atatuttt,  entn^^  nnwary  penons 
who  desire  to  limit  their  benefactlona  to  the  state  by  tbe  amount  set  out  In 
the  legacy." 

The  testator  in  this  case  left  practically  his  whole  estate  for  the 
benefit  of  charitable  institutions  of  tbe  city  of  Yonkers,  which  can- 
not help  but  relieve  the  citizens  to  that  extent  from  assessments  and 
charges  which  they  would  otherwise  pay,  and  such  legacies  are  not 
to  be  discouraged.  The  "Thirteenth"  clause  of  the  will  shows  the 
intention  of  the  testator,  and  I  quote  it  in  full : 

"Thirteenth.  In  view  of  tbe  fact  thnt  I  have  seen  flt  to  give  the  greet- 
er  portion  of  my  estate  to  public  uses  It  muy  be  proper  for  me  to  state  my 
reasons  for  so  doing,  namely:  being  a  bachelor  and  having  no  nslattves  or 
other  persons  directly  dependent  upon  my  bounty  and  considering  my  next 
of  kin  sufficiently  independent  not  to  require  further  provision  I  conceive 
It  to  t>e  my  duty  as  well  as  a  privilege  and  pleasure  to  devote  a  substantial 
portion  of  my  estate  to  what  seems  to  me  to  be  the  best  Interests  of  my 
home  cit7,  in  which  I  have  speut  a  hnppy  life  and  acquired  my  property, 
and  thus  to  assist  In  the  relief  of  suffering  therein  and  to  aid  the  youth 
thereof  to  live  more  useful  lives,  to  establish  and  oialntaln  hairier  homes 
and  to  become  better  dtisens  and  thus  to  bring  the  greatest  good  to  the 
grratest  number  of  my  fellow  citizens." 

This  is  an  unusual  case,  and  few  have  ever  done  as  much  for 
their  home  city  as  Mr.  Saunders,  and,  unless  it  is  an  absolute  ne- 
cessity, nothing  should  be  deducted  from  the  legacies  provided  by 
him.  I  therefore  decide  that  this  bequest  i^  a  bequest  to  an  educa- 
tional corporation,  and  is  exempt  from  taxation,  and  that  the  order 
entered  upon  the  appraiser's  report  should  be  reversed  in  so  far 
as  it  provides  for  a  tax  upon  the  said  legacy. 

[3]  As  to  the  appeal  of  the  Yonkers  Public  Library,  I  entertain 
the  same  views  and  feelings  as  I  havQ  expressed  in  connection  with 
the  establishment  of  the  trades  school,  but,  as  I  read  and  construe 
the  law,  I  must  decide  otherwise.  The  Yonkers  Public  Library  orig- 
inally consisted  of  separate  school  libraries  which  were  thereafter 
consolidated  and  made  one,  and  later,  in  order  to  allow  the  public 
to  use  the  library  as  a  circulating  library,  it  was  put  under  the  charge 
of  the  regents  of  the  state  of  New  York  and  a  certificate  of  incorpo- 
ration was  granted  on  the  9th  of  February,  1893,  and  from  that 
date  until  the  present  time  the  Yonkers  Public  Library  has  been 
a  corporation  thus  incorporated  and  an  institution  of  the  University 
of  the  State  of  New  York  supported  entirely  and  exclusively  by 
moneys  raised  by  the  city  of  Yonkers  for  that  purpose  and  by  mon- 
eys received  from  the  state  of  New  York. 

In  considering  this  question,  I  feel  that  I  am  bound  to  follow  the 
decision  in  Matter  of  Francis,  121  App.  Div.  129,  105  N.  Y.  Supp. 
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643,  affirmed  189  N.  Y.  554,  82  N.  E.  1126,  where  a  legacy  made 
to  a  library  similarly  incorporated  and  open  to  the  public  was  held 
to  be  subject  to  taxation.  I  have  no  hesitation  in  saying  that  I  be- 
lieve that  the  statute  should  be  changed  by  the  Le^slature  so  that 
legacies  of  this  kind  should  be  exempt,  but  in  deciding  this  case  I 
am  bound  by  the  statute  and  the  decisions  applicable  thereto. 

It  is  urged  in  the  brief  of  the  attorney  for  the  library  that  in  the 
Francis  Case  it  was  not  shown  that  the  library  was  owned  by  the 
public  and  supported  by  them,  although  it  clearly  appears  that  it 
was  incorporated  in  the  same  way  and  was  used  by  the  public.  I 
do  not  consider  this  distinction  sufficient  to  remove  it  from  the  pro- 
visions of  the  statute. 

Under  section  221  of  the  Tax  Law  property  bequeathed  to  an 
educational  corporation  is  exempt,  but  there  follows  this  provision : 

"There  shall  also  be  exempt  from  and  not  subject  to  the  provisions  of 
this  article  personal  property  other  than  money  or  securities  bequeathed  to  a 
corporation  or  association  organized  exclusively  for  the  moral  or  mental  lm< 
provement  of  men  or  women,  or  for  aclaititt<^  literary,  Ubiary,  patriotic,  cem* 
etery  or  historical  pnrposea  or  for  the  enforcement  of  laws  relating  to  chil- 
dren or  animals  or  for  two  ot  more  of  anch  pnpoaes  and  naed  exclnslTely 
for  canying  out  one  or  more  of  such  purposes." 

As  stated  in  that  case,  if  the  legislative  intent,  expressed  by  this 
statute,  was  to  include  library  corporations  in  the  general  class  which 
the  statute  describes  as  educational,  then  the  particular  reference 
in  the  statute  to  library  corporations  would  be  apparent  surplusage. 

This  legacy  is  a  bequest  of  money,  and  is  therefore  not  covered 
by  this  last  provision  of  the  law  so  as  to  make  it  exempt  when  be- 
queathed to  a  library  corporation. 

My  attention  has  been  called  to  the  decision  in  Matter  of  Mer- 
gentime,  129  App.  Div.  367,  113  N.  Y.  Supp.  948,  where  a  bequest 
to  the  Metropolitan  Mtrseum  of  Art  was  held  to  be  exempt  on  the 
ground  that  it  was  an  educational  corporation,  and  I  quite  agree 
with  the  court  in  its  decision,  but  there  something  more  than  a 
library  was  involved,  and  is  the  reason  why  the  court  could  over- 
look the  strict  reading  of  the  statute  applicable  to  a  library  corpo- 
ration. I  have  also  examined  Matter  of  Amot,  145  App.  Div.  708, 
130  N.  Y.  Supp.  499,  where  the  court  exempts  a  legacy  to  the  Ar- 
not  Art  Gallery  on  the  ground  that  it  also  was  an  educational  in- 
stitution, but  I  do  not  think  that  either  of  these  cases,  as  much  as 
I  should  like  to  have  it  that  way,  furnishes  sufficient  grounds  to  ex- 
empt the  bequest  in  this  case,  and  I  therefore  affirm  the  order 
heretofore  made  taxing  this  legacy  to  the  Yonkers  Public  Library. 

[4]  The  third  appeal  as  before  mentioned  is  the  appeal  of  the 
Westchester  County  Society  for  the  Prevention  of  Cruelty  to  Chil-  i 
dren,  which  was  taxed  by  the  order  appealed  from,  upon  a  legacy 
of  $50,000.  This  society  claims  to  be  exempt  on  the  ground  that  it 
is  a  charitable  corporation  and  as  such  exempt  by  reason  of  the 
exception  provided  for  charitable  corporations  under  section  221 
of  the  Tax  Law.  The  surrogate  of  Suffolk  county  in  a  similar  mat- 
ter arising  in  the  estate  of  Betsey  Head,  on  the  30th  of  March,  1906, 
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entered  an  order  holding  that  the  New  York  Society  for  the  Pre- 
vention of  Cruelty  to  Children  was  taxable  (see  McElroy  Transfer 
Tax  Law,  311),  but  the  matter  was  again  presented  to  the  court  in 
Matter  of  Moses,  whidi  first  came  before  Surrogate  Ketcham  and 
whose  decision  exempting  the  estate  from  taxation  is  to  be  found 
in  60  Misc.  Rep.  637,  113  N.  Y.  Supp.  930.  Upon  appeal,  however, 
the  decision  of  the  surrogate  was  reversed,  and  the  legacy  in  that 
case  to  the  Brooklyn  Society  for  the  Prevention  of  Cruelty  to  Chil- 
dren was  held  to  be  taxable.  See  Matter  of  Moses,  138  App.  Div. 
525,  123  N.  Y.  Supp.  443. 

The  statute  under  which  the  exemption  is  claimed  is  the  same  one 
^  under  which  the  legacy  to  the  library  was  claimed  to  be  exempt,  and 
is  as  follows: 

"But  any  property  devised  or  bequeathed  to  any  person  who  Is  a  bishop 
or  to  nny  religious,  edaeetlonal,  charitable,  missionary,  benevolent,  hospital 
or  Infirmary  coriwiatton,  Including  corporations  organized  exclusively  for  bi- 
ble or  tract  pnrposes,  shall  be  exempted  from  and  not  subject  to  the  provisions 
of  this  article.  There  shall  also  be  exempted  from  and  not  subject  to  the 
provldonB  of  this  article  personal  property  otbae  than  mon^  or  securitlea 
bequeathed  to  a  corporation  or  association  organised  exclusively  for  the 
moral  or  mental  improvement  of  mem  or  women  or  for  sclentlflc,  literary, 
library,  patriotic;  cemetery  or  blstorlcal  purposes  or  for  tlie  enforcement  or 
laws  relating  to  ^ildrw  or  anlmala  or  for  two  or  more  ot  audi  purposea 
and  used  ocdnslv^  for  carrying  oat  one  or  mors  of  mdi  pnrpoaeB." 

The  surrogate's  decision  above  referred  to  was  based  solely  upon 
the  ground  that  this  society  was  a  charitable  institution  and  be- 
longed to  the  first  dass  specified  in  the  statute,  and  was  therefore 
entitled  to  complete  exemption. 

The  Appellate  Division,  in  referring  to  the  matter  and  to  the  pro- 
visions of  the  statute,  said : 

"We  must  seek  the  d^nltive  term,  and  I  tlUnk  that  we  find  it  In  the  ex- 
pression of  the  partly  exempt  class  'organised  *  *  *  for  the  enforcement 
<a  lawB  relating  to  chllden.'" 

In  other  words,  the  same  reasoning  as  applied  to  the  library  is 
applied  to  this  case,  that  it  is  one  of  the  corporations  specially  pro- 
vided for  and  not  included  under  the  general  term  of  charitable, 
the  same  as  the  library  was  especially  held  not  to  be  included  in 
the  term  educational. 

In  the  brief  submitted,  it  is  claimed  that  this  is  not  a  similar  cor- 
poration to  the  one  affected  b^  the  decision  of  Matter  of  Moses, 
because  this  corporation  was  incorporated  under  article  5,  c.  559, 
of  the  Laws  of  1895,  whereas  the  other  was  incorporated  under 
chapter  130  of  the  Laws  of  1875,  and  that  they  are  not  similar.  An 
examination  of  the  two  statutes,  however,  shows  no  practical  dif- 
ference that  I  can  discover.  Practically  the  same  provisions  as  are 
pointed  out  in  the  decision  of  Matter  of  Moses,  as  additional  pow- 
ers granted  to  the  Brooklyn  society,  are  also  provided  for  in  sec- 
tion 72  of  article  5  of  the  law  under  which  the  Westchester  county 
society  was  incorporated.  The  titles  of  both  of  said  acts  are  sim- 
ilar except  that  the  one  incorporating  the  Brooklyn  society  is  lim- 
ited to  the  incorporation  of  societies  for  the  prevention  of  cruelty 
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to  children  while  the  other  one  provides  also  for  the  incorporation 
of  societies  for  the  prevention  of  cruelty  to  animals  as  well,  and 
this  later  statute  repeals  the  former  one. 

This  again  is  a  case  which,  if  the  statute  and  the  decisions  would 
allow,  I  would  be  very  glad  to  treat  as  exempt,  and  consider  that 
the  Legislature  should  have  changed  the  law  so  as  to  allow  such 
legacies  to  be  freed  from  taxation,  but,  as  such  change  has  not 
been  made  and  I  consider  myself  bound  by  the  decision  in  the  Ap- 
pellate Division,  in  Matter  of  Moses,  above  referred  to,  1  must  af- 
firm the  order  as  to  the  tax  upon  this  legacy. 

[6]  The  first  question  presented  by  the  fourth  appeal,  made  by 
the  executors,  is  as  to  the  provisions  of  the  first  paragraph  of  the 
will,  which  is  as  follows: 

"Flrat:  I  will  and  direct  that  my  body  sball  be  burled  In  the  Saunders 
family  plot  In  St  John's  Cemetery  In  the  City  of  Tonkers  and  If  agreeable 
to  and  with  the  consent  of  my  brothers  living  at  the  time  of  my  death  or 
the  sarrlTOT  I  benby  direct  my  encuton  to  Improve  the  said  family  plot 
by  taking  down  tbe  present  bendstones  at  all  the  graves,  leveling  the 
graves  In  a  horizontal  position  on  permanent  foundations  with  the  inscrlp- 
tl<Hi  upward  and  erect  a  granite  block  in  the  center  of  the  plot  of  such  size 
and  design  as  shall  be  selected  by  them  and  to  place  a  suitable  Inscription 
thereon  at  an  expense  of  snbatantlally  but  not  to  exceed  Ave  thousand  dol- 
lars and  if  this  plan  shall  not  prove  Batlsfactory  to  my  brothers  or  broth- 
er as  aforesaid,  to  Improve  said  plot  in  pursuance  of  some  plan  satisfactory 
to  my  said  brothers  or  brother  paying  one-third  of  the  expense  not  to  exceed 
the  sum  aforesaid  and  if  no  agreement  can  be  effected  on  the  lines  above 
indicated  I  direct  my  said  executors  to  erect  some  suitable  marking  for  my 
individual  grave  at  a  cost  not  to  exceed  two  hundred  doUars." 

It  is  doubtless  true  that  there  are  decisions  authorizing  the  ex- 
emption of  a  reasonable  amount  for  the  purpose,  of  a  burial  plot, 
for  funeral  expenses,  and  for  a  monument  in  keeping  with  the  con- 
ditions and  circumstances  of  the  particular  case,  but  at  the  outset 
in  this  provision  we  find  that  it  is  not  for  the  purchase  of  a  plot 
but  for  the  improvement  of  a  plot  already  owned  by  the  Saunders 
family,  consisting  of  the  testator  and  his  two  brothers,  each  of 
whom  is  entitled  to  a  third  interest  therein.  The  whole  provision 
depends  upon  the  consent  of  the  brothers  of  the  testator,  and  pro- 
vides for  changes  being  made  in  the  plot  and  the  erection  of  a 
granite  block  in  the  center  of  the  same  of  such  size  and  design  as 
shall  be  selected  by  the  brothers  at  an  expense  not  to  exceed  $5,- 
000.  The  affidavit  of  Leslie  M,  Saunders  verified  the  24th  of  May, 
1910,  shows  that  the  improvements  directed  have  the  sanction  ol 
the  brothers,  and  it  is  their  intention  to  expend  substantially  the 
sum  of  $5,000  in  carrying  out  the  same.  In  case  they  fail  to  agree 
at  all  as  to  the  improvements,  this  section  provides  that  $200 
should  be  expended  in  suitably  marking  the  individual  grave  of 
the  testator,  and  the  comptroller  insists  that  this  should  be  the  lim- 
it of  the  exemption.  I  would  have  no  hesitation  in  saying  that  if 
the  $5,000  provided  for  was  to  be  expended  in  erecting  markers 
and  a  monument  upon  a  plot  owned  solely  by  the  testator,  consid- 
ering the  fact  that  he  left  over  a  $1,000,000  estate  and  with  no  im- 
mediate family,  that  it  would  be  an  entirely  reasonable  expenditure 


Sur.  Ct.) 


IN  BB  8A13in>B]ta'  BBTATB 


M7 


in  view  of  all  the  circumstances,  but  as  the  plot  is  owned  by  three, 
and  is  as  much  the  plot  of  one  as  the  other,  for  which  each 
should  pay  his  proportionate  share,  I  have  decided  to  allow  as  an 
exemption  from  taxation  out  of  this  estate  one-third  of  the  cost, 
namely,  $1,666.67,  which  I  consider  to  be  fair  to  all  parties;  and, 
even  though  the  whole  amount  of  the  improvement  should  be  de- 
ducted and  taken  from  this  estate,  it  would  not  in  any  way  change 
in  my  mind  the  fact  that  it  would  be  but  fair  that  each  one  should 
bear  his  third,  and  that,  therefore,  but  one-third  should  be  exempt 
from  taxation.  The  order  appealed  from  should  be  modified  so  as 
to  provide  for  a  deduction  of  $1,666.67  from  the  amount  of  the  tax- 
able estate. 

[8]  As  to  the  second  ground  of  appeal  taken  by  the  executors, 
that  they  should  be  allowed  commissions  to  the  extent  of  $22,000 
instead  of  $10,778.50  as  provided  for  in  the  report  of  the  appraiser, 
I  am  at  a  loss  to  see  any  reason  why  their  claim  is  not  well  found- 
ed. It  is  based  upon  the  fact  that  the  real  estate  is  to  be  sold  and 
converted  into  personalty  and  their  commissions  therefor  figured 
upon  it.  There  can  be  no  doubt  of  this  conversion  because  the 
fourth  clause  of  the  will  provides  for  it  in  as  broad  terms  as  pos- 
sible, and  is  as  follows : 

"Fourth:  I  give  and  devise  to  m7  executors  hereinafter  named  and  to 
the  sorrlTor  or  successor  of  them  or  soch  as  shall  act  In  fee  simple  and  I 
direct  him,  it  them  to  sell  at  mblie  or  private  sale  In  his,  its  or  their 
discretion  and  to  convey  in  fee  simple  and  convert  Into  money  or  securities 
for  mon^  all  the  real  estate  or  Interest  therein  as  well  as  alt  the  personal 
property  not  epedflcally  beqneathed  which  I  shall  own  at  the  time  of  my 
death.  And  I  will  and  direct  that  said  real  estate  shall  for  legal  purposes 
be  deemed  converted  into  personal^  as  of  the  time  of  my  death,  and  that 
the  rents  and  profits  or  Income  thereof  from  the  time  of  my  death  until  the 
same  shall  be  sold,  shall  be  part  of  my  personal  estate  and  be  received  by 
the  executor  of  this  will  accordingly.  I  leave  to  the  discretion  of  the  said 
executors  their  snrvlTor  or  successor  the  choice  of  the  partlcalar  ttme  tor 
making  sales  ot  said  real  estate  from  time  to  time." 

As  before  set  forth,  the  personal  estate,  as  found  in  the  appraiser's 
report,  amounts  to  $586,621.92  and  the  real  estate  $487,973.83.  For 
the  purposes  of  claiming  the  exemption,  it  should  be  safe  for  the 
state  to  adopt  the  figures  of  their  own  appraiser,  and  they  are  not 
supposed  to  be  in  any  way  injured  by  so  doing.  It  is  therefore  but 
fair  that  a  commission  figured  upon  the  amount  of  the  estate  as  so 
fixed  should  be  allowed  to  the  executors  and  as  the  estate  is  over 
$100,000  each  one  is  entitled  to  a  full  commission.  Figuring  this 
commission  according  to  statute,  it  would  amount  to  $10,935.96  for 
each  executor  or  an  allowance  of  $213^1.92  for  both. 

I  therefore  direct  that  the  order  heretofore  entered  be  modified 
so  as  to  allow  for  the  commissions  to  the  executors  the  said  sum 
of  $21,871.92  in  place  of  $10,778.50  as  reported  by  the  appraiser. 

[7]  The  last  question  presented  by  the  executors  is  whether  or 
not  a  reasonable  sum  for  brokers'  commissions — that  is,  the  amount 
usually  paid  for  that  purpose — shall  be  allowed  as  a  proper  ex- 
emption from  the  estate  on  the  ground  that  it  will  be  necessarUy 
incurred  before  the  same  is  settled  and  closed. 
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It  appears  from  the  affidavit  of  the  executor  above  referred  to, 
verified  May  24,  1910,  that  the  usual  commission  or  charge  upon 
the  sale  of  property  in  the  city  of  Yonkers  is  2^  per  cent. ;  that  up 
to  the  time  of  that  affidavit  10  parcels  of  land  had  already  been  sold, 
and  that  the  executors  had  actually  paid  commissions  amounting 
to  $4,462.46;  that  in  tfie  opinion  of  the  deponent  the  full  amount 
of  $12,200  will  have  to  be  expended  by  the  executors  for  commis- 
sions for  the  sale  of  the  real  property  prior  to  the  closing  of  the 
estate;  and  that  the  same  is  a  ne^sary  and  reasonable  disburse- 
ment to  be  made  by  the  executors. 

It  appears  from  the  accotmting  of  the  executors  filed  in  this  court 
that  one  piece  of  property  that  had  been  sold  was  a  small  parcel 
of  but  $4,000  in  value  upon  which  the  commission  to  be  paid  would 
amount  to  $100.  If  is  more  than  reasonable  to  believe  that  if  out 
of  ten  pieces  already  sold  a  broker's  commission  was  paid  on  nine 
of  them,  and  that  Uie  one  so  sold  was  a  third  interest  which  was 
conveyed  to  the  odier  brothers  of  the  testator,  and  for  that  reason 
no  commissions  were  charged,  and  that  the  larger  properties  in 
which  the  estate  is  still  interested  are  yet  to  be  sold,  I  am  satisfied 
that  it  is  reasonably  sure  that  a  c<mimisston  will  be  paid  upon  these 
sales.  It  is  a  usual  custom  for  an  executor  to  employ  an  agent  to 
make  such  sales,  and  I  feel  that  there  is  no  doubt  but  that  it  wiU 
be  dotie  in  this  case. 

Figuring  a  commission  of  2*^  per  cent,  upon  the  appraised  value 
of  the  real  estate,  $487,973.83,  gives  the  sum  of  $12,199.35.  De- 
ducting from  this  the  $100  which  would  be  the  commission  upon 
the  sale  on  which  no  commission  was  paid  leaves  $12,099.35,  and 
for  the  purpose  of  disposing  of  this  matter  I  decide  that  the  sum  of 
$12,000  shall  be  allowed  to  the  executofs  as  a  charge  necessarily 
incurred  and  to  be  incurred  in  disposing  of  the  real  property  of  the 
estate.  As  considerably  over  one-third  of  this  amount  had  already 
been  expended  at  the  time  of  the  filing  of  the  affidavit  of  July  24, 
1910,  and  as  it  is  reasonably  sure  that  the  balance  will  be  paid,  I 
do  not  consider  it  unfair,  in  view  of  the  size  of  the  estate,  and  the 
purposes  for  which  it  is  disposed  of,  that  a  reasonable  allowance 
for  anything  of  this  kind  should  be  made. 

I  therefore  dir^  the  modification  of  the  order  so  as  to  provide 
for  an  allowance  of  $12,000  for  this  purpose. 

An  order  in  accordance  with  this  memorandum  will  be  signed. 

Decreed  accordingly. 
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(Sftpreme  Court.  AppellAte  DlTlsIon,  Second  V^paxtmeat   October  4,  1912.) 

ICASISB  AHD   SKBTAUT  (I  278*)— DUTH  or  WOBBIUII— FA£L  or  TXHBU— 

NCOLIGEHCX — I/VIDEITCX— StrmCIENCT. 

In  an  action  for  death  of  workman  on  a  bnllding,  caused  by  tbe  fall- 
ing of  timber,  evidence  held  Insnfflclent  to  warrant  a  finding  of  neg- 
ligence 

[Ed.  Note.— Vor  other  cases,  see  Master  and  Bwrut,  Cent  Dig.  II 
954-972.  Vn;  Dec  EHg.  |  278.*] 

Hirsdiberg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  County. 
Action  by  George  Ferguson,  as  administrator  of  Carl  T.  Fergu- 
son, against  the  Turner  Construction  Company  and  another.  From 
an  order  wanting  plaintiff  a  new  trial  (76  Misc.  Rep.  333,  135  N. 
Y.  Supp.  256),  defendant  company  appeals.  Reversed. 


Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH.  JJ. 


Frederick  Hulse,  of  New  York  City  (Martin  A.  Schenk,  of  New 
York  City,  on  the  brief),  for  appellant. 

James  Burke,  Jr.,  of  New  Brighton,  Staten  Island,  for  respond- 
ent. 

BURR,  J.  No  one  saw  what  caused  the  timber  to  fall  which 
struck  plaintiff's  decedent  and  caused  his  death ;  nor  are  there  any 
circumstances  from  which  an  inference  may  be  drawn  in  regard 
thereto.  It  may  have  been  due  to  his  own  carelessness  in  striking 
it.  It  may  have  been  due  to  the  carelessness  of  his  fellow  work- 
men. They  were  employes  of  other  contractors  than  defendant  en- 
£^ged  at  work  upon  the  building  when  the  accident  occurred. 
There  is  no  evidence  as  to  the  part  oi  the  building  at  which  they 
were  then  occupied.  In  the  absence  of  evidence  that  they  were  not 
in  the  vicinity  of  the  falling  timber,  an  essential  element  in  plain- 
tififs  case  is  wanting;  for  there  is  evidence  that  when  they  had  an 
opportunity  to  do  so  they  made  use  of  these  timbers  for  their  own 
purposes.  It  would  be  pure  speculation  upon  the  part  of  a  juty' 
to  attempt  to  decide  which  set  of  workmen  were  responsible  for  its 


The  learned  trial  justice  seemed  to  concede  that  defendant's  neg- 
ligence was  not  established  at  common  law,  but  thought  that  it 
was  under  the  provisions  of  the  Labor  Law  (Consol.  Laws  1909, 
c.  31),  relating  to  employers'  liability,  which  makes  the  master  lia- 
ble for  the  negligence  of  one  in  the  service  of  the  employer  and 
"intrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  proper  condition,"  and  for  the  negli- 
gence of  any  person  in  his  service  "intrusted  with  any  superintend- 
ence, or  by  reason  of  the  negligence  of  any  person  intrusted  with 
authority  to  direct,  control  or  command  an  employi  in  the  per- 
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formance  of  the  duty  of  such  emplove."  Laws  of  1910,  c.  352,  § 
1,  amending  Labor  Law  (Consol.  Laws  1909,  c  31)  §  200.  He 
adds:  .''In  the  case  at  bar  it  would  seem  that  the  occurrence  of  the 
accident  and  the  surrounding  circumstances  point  to  the  negligence 
of  the  foreman  in  not  observing  that  the  timber  in  question  was 
placed  in  an  insecure  position  near  the  wellhole,  or,  if  he  saw  it, 
in  not  removing  it,  or  properly  securing  it."  In  view  of  plaintiff's 
testimony  that  this  timber  was  used  for  a  temporary  purpose,  and 
was  shifted  every  10  minutes  during  the  progress  of  the  work,  it 
may  be  doubted  whether  this  can  be  said  to  be  part  of  the  "ways, 
works,  machinery,  or  plant."  It  may  be  that  the  placing  of  this 
timber  in  the  position  in  which  it  was  before  it  fell  was  a  detail 
of  the  work,  and  not  one  of  superintendence.  We  need  not  decide 
these  questions  now.  In  any  event,  the  master  is  only  liable  for 
the  negligence  of  his  superintendent.  Except  that  from  some  un- 
known cause  the  timber  did  fall,  there  is  no  evidence  that  it  was 
placed  in  an  insecure  position.  There  is  no  evidence  that  the  su- 
perintendent saw  the  timber  placed  in  an  insecure  position  before 
it  fell.  He  was  called  as  a  witness  by  the  plaintiff,  and  testified 
that  he  did  not  see  it  before  the  accident  in  the  vicinity  of  the  well- 
hole.  There  is  no  evidence  as  to  how  long  it  had  been  near  the 
wellhole  before  the  accident  happened,  or  that,  in  the  exercise  of 
reasonable  care,  defendant's  superintendent  should  have  discovered 
it.  We  think  that  the  motion  for  a  nonsuit  was  properly  granted, 
and  that  the  court  erred  in  setting  such  nonsuit  aside  and  ordering 
a  new  trial. 

The  order  should  be  reversed,  with  costs  to  the  appellant.  All 
concur,  except  HIRSCHBERG,  J.,  dissenting. 


(152  App.  DlT.  606.) 


(Supreme  Ooort,  Appellate  Division,  Third  Department   September  27,  1912.) 

Master  and  Sesvant  (|  116*)— Injubies  to  SEBVANi^DEraoi  in  Staging — 
"Scaffold" — 1  nstbucti  onb. 

Plaintiff,  having  been  Instructed  to  paint  a  drcnlar  steel  tube,  re- 
quested a  scaffold,  and  was  Informed  b7  the  foreman  to  use  a  plank  lying 
nearby.  Plaintiff  put  the  plank  betwe^  certain  brl<A  piers,  and,  while 
using  It,  It  broke  because  of  a  knot  defect,  and  plaintiff  fell  and  was  injured. 
Beld,  that  the  staging  constituted  a  "scaffold"  within  Labor  Law  (Con- 
sol.  Laws  1809,  e.  31)  i  18,  reqoiring  the  master  to  provide  scaffolding 
for  painting  openttlons,  etc.,  and  It  was  error  to  charge  that  defendant 
was  not  liable  for  furnishing  an  unsafe  scaffold,  unless  the  location  was 
obviously  dangerous,  and  In  refusing  to  charge  that  it  was  defendant's 
duty  to  furnish  a  safe  scaffold  for  plaintiff  to  work  on. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dtfr  |  207; 
Dec  Dig.  I  lie.« 
For  other  deflnitfons,  see  Words  and  Phrases,  vol.  8,  p.  77^.] 
Bmltbf  P.  J.,  and  Houghton,  J.,  dissenting. 
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Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Elbert  F.  Holsapple  against  the  International  Paper 
Company.  From  a  judgment  for  defendant,  and  from  an  order,  de- 
nying plaintiff's  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
he  appeals.  Reversed. 


Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 


Butler  &  Kilmer,  of  Saratoga  Sf>rings,  for  appellant. 
Rockwood,  McKnight  &  McKelvey,  of  Saratoga  Springs,  for  re- 
spondent. 

LYON,  J.  The  plaintiff,  by  occupation  a  painter,  and  as -such 
an  employ^  of  the  defendant  at  its  mill  in  the  town  of  Corinth, 
Saratoga  county,  for  two  years,  was  injured  in  October,  1910,  while 
engaged  in  painting  a  circular  steel  tube  or  pen  stock,  which  passed 
through  the  basement  of  defendant's  mill,  and  was  used  to  convey 
water  to  the  wheels  which  furnished  power  to  operate  the  mill. 
The  tube  was  10  feet  in  diameter,  and  rested  in  brick  piers  about 
10  feet  apart,  the  sides  of  which  extended  around  the  lower  portion 
of  the  tube,  terminating  in  flat  surfaces  about  15  or  20  inches 
square,  about  4J4  feet  from  the  floor. 

Upon  the  morning  of  the  day  of  the  occurrence  complained  of, 
the  plaintiff,  with  other  painters  and  workmen,  was  engaged  in 
scraping  the  rust  from  the  steel  tube  preparatory  to  painting  it, 
when  a  foreman  of  the  defendant  directed  plaintiff  to  discontinue 
that  work,  saying  to  him,  "You  take  your  bucket  and  go  to  painting 
here,"  pointing  out  a  portion  of  the  east  end  of  tlie  tube,  which  was 
comparatively  well  lighted  through  windows  in  the  wall.  Plain- 
tiff thereupon  got  his  bucket,  and  said  to  the  foreman,  "You  will 
have  to  have  a  scaffold  there  over  these  two  or  three  bents;"  and 
the  foreman,  pointing  to  a  plank  which  extended  from  the  wall  to 
the  top  of  the  first  pier,  said  to  the  plaintiff,  "You  can  take  that 
plank  and  put  it  on  these  piers."  The  foreman  then  left.  There 
was  no  other  plank  within  view,  but  there  was  a  pile  of  lumber  on 
the  premises  in  which  were  plank  of  various  lengths,  as  well  as  a 
pile  of  special  plank  used  for  staging,  kept  in  the  lumber  shed  near 
the  planing  mill.  The  plaintiff  testified  that  he  looked  at  the  plank 
pointed  out  by  the  foreman,  but  did  not  look  it  over,  and  took  it, 
and,  placing  one  end  upon  the  first  pier  and  the  other  end  upon 
the  second  pier,  stood  upon  it  and  painted  the  portion  of  the  tube 
between  the  two  piers.  The  plaintiff  then  moved  the  plank  along 
so  that  one  end  rested  upon  the  second  pier  and  the  other  end 
upon  the  third  pier,  and  was  walking  out  to  paint  the  portion  of 
the  pipe  between  those  piers,  when  the  plank  broke  and  the  plain- 
tiff fell  to  the  basement  bottom,  which  was  of  cement  and  covered 
to  the  depth  of  from  12  to  15  inches  by  water  and  wet  beaten  pulp, 
in  which  were  broken  brick  and  pieces  of  concrete.  An  examina- 
tion of  the  plank  after  the  accident  disclosed  a  knot  at  the  point 
of  breakage,  which  plaintiff  testifies  he  did  not  sec,  which  was  not 
less  than  four  or  five  inches  long  and  about  two  inches  wide,  pass- 
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ing  through  the  plank,  but  not  showing  as  distinctly  on  one  side  as 
on  the  other.  As  a  result  of  the  fall,  plaintiff  sustained  an  oblique 
fracture  of  both  bones  of  the  lower  left  leg,  just  above  the  ankle 
joint,  disabling  him  for  several  months,  and  resulting  in  a  shorten- 
ing of  the  leg  and  permanent  restriction  of  motion  of  the  ankle. 

Preceding  the  commencment  of  the  action,  plaintiff  served  upon 
defendant  a  notice  of  injury  which  was  properly  excluded  by  the 
court  as  insufficient  to  constitute  the  notice  required  by  the  Em- 
ployers' Liability  Act  (Consol.  Laws  1909,  c.  31,  §§  200-204).  Lo- 
gerto  V.  Central  Building  Co.,  198  N.  Y.  390,  91  N.  E.  782;  Lewis 
V.  Gehlen,  136  App.  Div.  855,  122  N.  Y.  Supp.  89. 

The  complaint  contained  two  causes  of  action — one  under  the 
Labor  Law  (Consol.  Laws  1909,  c.  31),  and  the  other  under  the 
common  law.  The  defendant  offered  no  evidence.  The  jury  ren- 
dered a  verdict  of  no  cause  of  action,  upon  which  the  judgment  ap- 
pealed from  was  entered. 

There  were  no  exceptions  taken  by  plaintiff  to  the  admission  or 
rejection  of  evidence  which  require  consideration,  but  the  plaintiff 
directs  our  attention  to  exceptions  taken  to  the  charge  and  to  re- 
fusals to  charge  as  constituting  reversible  error.  The  court  sub- 
mitted two  questions  to  the  jury:  First,  was  this  scaffold  obvi- 
ously dangerous  to  an  employ^  in  the  case  of  a  fall  at  this  place 
and  under  these  conditions;  and,  second,  was  the  plaintiff  guilty 
of  contributory  negligence?  Regarding  the  first  proposition,  the 
court  diarged  the  jury : 

"A  person  employing  another  to  perform  labor  In  painting  a  structare 
flball  not  furnish  scaffolding  which  Is  unsafe,  onsnitable,  or  Improper. 
*  *  *  That  mle  applies  only  to  scaffolding  wh««  Its  nse  Is  obvloualy 
danKeroQB  to  life  and  limb  of  the  employ^  working  thereon  in  case  of  a  falL 
The  first  question  is.  Was  this  scaffolding  obviously  dangerous  to  an  employ^ 
in  the  case  of  a  fall  at  this  place  and  under  these  conditions?  *  *  *  If 
the  condition  was  obrlously  dangerous  for  a  fall,  then  it  was  the  duty  of 
the  master  to  furnish  a  safe  scaffold,  and,  U  It  was  not  safe,  the  master  la 
liable.  Was  It  obvloasly  dangeroosT  •  *  •  That  question  Is  Wtt  to  yon 
under  your  oaths.  •  *  *  The  burden  of  proof  Is  won  the  plaintUC  to 
satisfy  yon  by  a  fair  preponderance  of  proof  that  that  is  so." 

Plaintiff  excepted  to  that  part  of  the  charge  in  which  the  court 
said  that  the  law  only  applied  to  scaffolds  dangerous  to  employes 
working  upon  them.  Plaintiff  requested  the  court  to  charge  that 
it  was  the  duty  of  the  defendant  to  furnish  a  safe  scaffold  for  the 
plaintiff  to  work  upon  when  painting,  which  was  refused,  and  to 
which  refusal  the  plaintiff  excepted.  The  court  thus,  in  effect,  in- 
structed the  jury  that  the  defendant  was  not  liable  for  furnishing 
an  unsafe  scaffold  with  which  to  paint  a  structure,  unless  the  jury 
should  find  that  the  location  was  obviously  dangerous.  The  ruling 
was  doubtless  based  upon  the  decision  in  Schapp  v.  Bloomer,  181 
N.  Y.  125,  73  N.  E.  563.  But  in  that  case  it  was  held  that  the  stag- 
ing was  not  a  scaffold  within  the  contemplation  of  section  18  of 
the  Labor  Law.  In  the  case  at  bar,  however,  the  staging  was  a 
scaffold,  and  the  plaintiff,  bein^  engaged  in  painting  a  structure, 
was  within  the  express  protection  of  that  statute,  and  the  excep- 
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tioAS  of  the  plaintiff  to  the  portion  of  the  chargfe  above  referred 
to,  as  well  as  to  the  refusal  to  charge,  were  well  taken.  Caddy  v. 
Interborough  Rapid  Transit  Co.,  195  N.  Y.  415,  88  N.  E.  747,  30 
L.  R.  A.  (N.  S.)  30;  Gombert  v.  McKay,  201  N.  Y.  27,  94  N.  E. 
186. 

While  the  jury  may  have  found  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  not  having  inspected  the  plank  before 
putting  it  to  use,  yet  it  is  uncertain  upon  which  of  the  two  ques- 
tions submitted  to  them  they  based  their  verdict. 

The  judgment  and  order  appealed  from  must  therefore  be  re- 
versed, with  costs  to  the  appellant  to  abide  the  event.  AH  con- 
cur, except  SMITH,  P.  J.,  and  HOUGHTON,  J.,  dissenting. 


(1S2  Appw  Dir.  Gia) 

In  re  HASBAH  PAVING  00. 
(Sapreme  Oourt;  Appellate  Dlrlaion,  Third  D^rtmoit  September  27,  1912.) 

1.  GOKPOBATIOira  a  <nO^  — TOUTHTABT  DlHOLiniOV  —  PlOOBDIROB  —  BUK- 

DRN  or  PBOOf . 

On  appUcaUon  to  vacate  an  order  to  show  canse  why  a  corpomtton 
should  not  be  dissolved,  the  burden  la  on  applicant  to  eetabllsh  the  falsity 
of  allegations  In  the  petition  for  dissolution. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  If  2424-2430 : 
Dec  Dig.  I  610.«] 

2.  CoBPOaATIONS  (J  610*)  —  DiBSOLUnOK   PaOCKBDIWaS  — BVIDEHCE  — Sdfki- 

cmoT. 

On  anillcatlon  to  vacate  an  order  to  show  cause  why  a  corporation 
sbonld  not  be  dlsm^ved,  evidence  Aetd  InsofBdent  to  show  fiiMty  of  al- 
legations In  the  petition  for  dlssolntlon,  that  petitioner  was  the  sole  re- 
maining director,  and  that  the  stock  was  equally  divided  between  two 
Independent  ownenhlpa, 

[Ed.  Nota— For  other  cases,  see  Corporations,  Gent  Dig.  H  2424t-24SO; 
Dee.  Dig.  I  6ia*] 

8.  CoiPOBATioKs  (I  170*)  —  DiBSOLimoiv  PBoonDiiros  —  Btidkitos — Som- 
cnircT. 

The  owners  of  a  baiefldal  interest  in  a  Share  of  corporate  atock  de> 
posited  with  the  voting  trustee  ceased  to  be  stockholders  and  directors 
on  a  sale  of  the  share  under  pledge. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  H  624^^' 
Dec  Dig.  1 170.*] 

4.  GoapoBAnoHS  (f  282*)— Dibsctobs— Right  to  Oimm. 

On^s  title  to  the  office  ot  director  catmot  be  iwedittted  upon  a  pur- 
tibsse  of  sto<dc  by  anotlier  for  him,  or  as  his  representative. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  118&-1194: 
Dec  Dig.  I  282.*] 

Smith,  P.  jr.,  and  Honghton,  J.,  dissenting. 

Appeal  from  Special  Term,  Rensselaer  County. 

Application  by  the  Hassam  Paving  Company  for  voluntary  dis- 
solution. From  an  order  refusing  to  vacate  a  petition  and  order  to 
show  cause  why  the  paving  company  should  not  be  dissolved,  Jo- 
seph A.  Powers  appeals  adversely  to  Alfred  Thomas.  Affirmed. 

Vor  oUmt  cum  mm  mu  tpplo  ft  |  ancnB  in  Dm.  ft  Am.  XHsk.  U07  to  date,  *  B«p^  Tiiflisw 
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Argued  before  SMITH.  P.  J.,  and  KELLOGG.  tlOUGHTON, 
BETTS,  and  LYON,  JJ. 

Thomas  O'Connor,  of  Waterford,  for  appellant. 

R.  J.  Imperatori,  of  New  York  City,  for  respondent 

LYON,  J.  [1,2]  The  order  of  the  Special  Term  denying  the 
application  to  vacate  the  order  to  show  cause  why  the  corporation 
should  not  be  dissolved  should  be  affirmed.  The  petition  upon  which 
the  dissolution'  proceedings  were  instituted  was  made  by  Alfred 
Thomas,  who  therein  and  in  the  schedule  attached  thereto  alleged 
that  he  was  the  sole  remaining  director  of  the  corporation,  and 
hence  authorized  to  make  the  petition,  that  the  corporation  was 
insolvent,  and  that  its  stock  was  equally  divided  into  not  more  than 
two  independent  ownerships.  The  appellant,  Powers,  rather  than 
await  the  hearing  provided  by  the  order  to  show  cause  and  then 
contest  the  proceedings  upon  the  merits,  has  sought  by  motion  to 
have  the  order  vacated  upon  the  ground  that  the  above-stated  alle- 
gations of  the  petition  are  false.  Thereby  he  has  assumed  the  bur- 
den of  establishing  such  falsity,  which  I  think  he  has  not  sustained, 
and  hence  that  his  motion  was  properly  denied.  As  to  the  allega- 
tion that  Thomas  was  the  sole  director,  and  that  the  stock  was 
equally  divided  into  not  more  than  two  independent  ownerships,  st 
appears  that  in  1908  one-half  of  the  capital  stock,  or  125  shares,  was 
issued  to  the  Hassam  Paving  Company  of  Massachusetts  and  since 
represented  by  Thomas,  as  the  consideration  for  the  grant  to  the 
Hassam  Paving  Company  of  New  York  of  the  New  Jersey  license, 
and  that  the  remaining  one-half  of  the  capital  stock  was  sold  to 
Powers  and  Thompson,  and  that  by  mutual  agreement  one  share 
of  the  stock  owned  by  the  Massachusetts  corporation,  and  one 
share  of  the  stock  owned  by  Powers  and  Thompson,  were  placed 
in  the  name  of  James  H.  Caldwell  as  voting  trustee,  who  was  to 
act  as  an  arbitrator  and  doubtless  to  vote  upon  the  stock  in  case 
of  any  dispute  over  the  management  or  control  of  the  corporation, 
the  beneficial  ownership  of  the  stock  apparently  remaining  in  the 
original  owners.  In  January,  1911,  Thomas,  Powers,  and  Thomp- 
son were  duly  elected  directors  of  the  corporation,  since  which 
time  no  election  has  been  had.  Neither  the  certificate  of  incorpora- 
tion nor  the  by-laws  contain  any  provision  that  a  director  need  not 
be  a  stockholder. 

[3]  It  appears  that  Thompson  made  loans  from  Powers,  pledging 
his  interest  in  stock  in  the  Paving  Company  as  collateral.  These 
loans  were  not  paid,  and  Powers  brought  an  action  for  the  fore- 
closure of  the  pledge  in  lyhich  in  September,  1911,  a  decree  was  en- 
tered, and  on  October  2,  1911,  said  stock,  including  the  interest  of 
both  Powers  and  Thompson  therein  was  sold  at  public  auction  and 
was  bid  off  by  one  Gleason.  Whether  the  sale  at  auction  included 
the  beneficial  interest  of  Powers  and  Thompson  in  their  one  share 
of  stock  in  the  hands  of  Caldwell  as  voting  trustee  does  not  appear. 
If  it  did,  then  both  Powers  and  Thompson  ceased  to  be  stockhold- 
ers and  necessarily  to  be  directors,  and  Thomas  became  the  sole 
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director.  Matter  of  Ringler  &  Co.,  204  N.  Y.  30,  97  N.  E.  593. 
Furthermore,  if  such  sale  was  had,  the  stock  became  equally  divided 
into  two  independent  ownerships.  As  before  stated,  the  burden 
of  establishing  the  allegations  of  the  moving  papers  was  upon  the 
appellant,  Powers.  While  he  has  alleged  the  conclusion  that  he 
has  remamed  the  owner  of  an  undivided  one-half  interest  in  124 
shares  of  stock  since  it  was  issued  to  him  and  Thompson  in  190&, 
and  of  said  stock  since  it  was  purchased  by  him  from  Gleason,  yet 
he  has  not  seen  fit  to  include  in  his  motion  papers  a  copy  of  the 
decree  in  the  foreclosure  action,  or  even  of  the  pledge,  from  which 
the  court  might  be  able  to  determine  this  issue  between  the  parties. 
By  the  letter  from  Thompson  to  Powers  of  October  14,  1910,  which 
was  submitted  upon  the  part  of  the  appellant,  it  would  appear  that 
the  pledge  covered  all  the  stock  which  Thompson  owned  in  the  cor- 
poration. In  the  petition  of  the  Hassam  Paving  Company  for  a 
writ  of  mandamus,  it  is  alleged  that  Thompson  ceased  to  be  a  di- 
rector October  2,  1911,  from  which  it  would  be  inferred  that  Powers 
also  then  ceased  to  be  a  director.  In  the  affidavit  of  R.  J.  Im- 
peratori,  attorney  for  respondent,  it  is  alleged  that  the  decree  of 
foreclosure  provided  for  the  sale  of  the  stock  of  the  corporation 
'Tjelonging  to  and  owned  by  said  Joseph  A.  Powers,  Esq.,  and  Leslie 
E.  Thompson,  Esq.,"  which  probably  included  the  share  of  stock 
in  the  hands  of  Caldwell. 

[4]  Powers'  title  to  the  office  of  director  cannot  be  predicated 
upon  the  alleged  purchase  of  the  stock  by  Cleason  in  the  interest 
or  as  the  representative  of  Powers.  Powers  himself  makes  no  such 
claim  in  any  of  the  papers  submitted  by  him  to  the  Special  Term. 
Upon  the  other  hand,  he  states  in  his  affidavit  of  February  28,  1912 : 

"Said  John  H.  Gleason  did  purchase  said  stock  on  the  2d  doy  of  Octo- 
ber, 1911,  *  •  *  and  deponent  soon  after  said  sale  repurchased  snld 
stock  from  Bald  John  H.  Oleaaoh,  and  has  ever  since  been  and  now  is  the 
owner  and  boldw  thereof." 

There  is  no  allegation  that  Gleason  did  not  buy  the  stock  for  him- 
self, and  the  natural  inference  from  the  papers  submitted  upon  the 
motion  and  from  the  transaction  itself  is  that  such  was  the  case. 

The  denial  of  appellant's  motion  without  costs  and  with  the  clause 
in  the  order,  "ordered  that  all  questions  raised  upon  this  motion 
be  and  they  hereby  arc  reserved  without  prejudice  to  the  moving 
party  until  application  for  the  final  order  herein,"  was  most  favor- 
able to  the  appellant  As  the  learned  justice  at  Spedal  Term  stated 
in  his  memorandum: 

'rChls  inovUrton  will  iciable  the  moving  party,  if  ha  w>  tfesliee,  to  raise  at 
that  Ume  the  qneatlon  that  the  proceedii^  baa  not  been  Ins^tated  by  a  ma- 
jority of  the  directors,  and  all  other  questions  which  he  now  raises." 

I  have  not  entered  into  any  discussion  of  the  question  of  the  al- 
leged insolvent  of  the  corporation.  Under  the  allegations  of  the 
petition  and  oi  the  answering  affidavits,  this  is  plainly  an  issue  of 
tact  Concededly  the  only  asset  is  the  New  Jersey  license.  This 
is  claimed  by  respondent  to  be  valueless,  and  by  appellant  to  be 
woith  fully  the  face  amount  of  the  capital  stock  of  the  corporation. 
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The  force  of  the  latter  claim  is  somewhat  qualified,  however,  by  the 
report  made  to  the  Comptroller,  of  date  Novembo*  1,  1911,  stating 
that  the  capital  stock  was  of  no  value. 

The  order  appealed  from  should  be  affirmed,  with  costs  and  dis- 
bursements of  the  appeal  to  respondent.  AU  concur,  except  SMITH, 
P.  J.,  and  HOUGHTON,  J.,  who  dissent 


(162  App.  DlT.  688.; 

BEATTY  T.  IRELAND  et  A 
(Supreme  Oonrt,  Appellate  Dlvlsioii,  Tblrd  Department  September  27, 1912.) 

1.  BxroBHATioN  OF  iKBTinxBicTB  1$  44*>— FABtA  Evidbucb  Amofnio  DnD 

— Adhiskbzlitx. 

In  a  snlt  to  reftnm  a  deed  eo  as  to  Indnde  a  13-acre  tract  whldi  was 
exctnded  tnm  the  description  In  tbe  deed  bat  forming  a  part  of  tbe 
term  sold,  evidence  of  conTersations  between  plaintiff  and  the  grantor's 
sffent  when  plaintiff  was  shown  over  the  place,  tending  to  show  of  what 
the  farm  consisted,  was  not  inadmissible  because  It  toided  to  vary  the 
terms  of  a  written  contract  since  erwy  suit  to  reform  a  writtra  Instru- 
ment has  that  effect 

[Ed.  Note. — Per  other  cases,  see  ReCormatioii  of  Inatmnwnta,  Cent 
Dig.  If  165,  166;  Dec.  Dig.  |  44.*] 

2.  BaroBiunoN  ow  iHSTBUioEnTB  ({  46*) — Pboof  Rsqttibed. 

To  warrant  a  decree  reforming  an  instrument  the  evidence  most  be 
clear  and  convincing. 

[Ed.  Note.~For  otlier  cases,  see  Reformation  of  Instruments,  C&it. 
Dig.  H  167-193 ;  Dea  Dig.  |  45.*] 

3.  Refobhahon  of  InsntuuENTB  (|  46*) — Deeds — ^Fbofebtt  Included — Bvi- 

DBROi:. 

In  a  salt  to  reform  a  deed,  evldenoe  hHS  to  sustain  a  finding  that  a 
13-acre  tract  which  was  excluded  £r<Hn  the  description,  was  Intended  to 
be  Included. 

[Ed.  Note.— For  other  cases,  see  Reformation  of  Instruments,  Omt 
Dig.  II  157-183;  Dec.  Dig.  |  4&*] 

4.  Pbinozfai.  ahd  Aqiht  (I  116*)— iHouB&noir  bt  Aaxm— CoHoxxnnTK- 

KBSS  AOAIHBT  FBIHOIFAL. 

A  vendor  who  reCen  the  pnrcbaser  to  his  agent  to  point  out  tbe  bound* 
arles  of  the  land  is  bound  by  the  agent's  dedaratlon  In  that  regard. 

[Ed.  Note.— For  otha>  cases,  see  l*rinclpal  and  Agent  Gent  Dig.  H 
839-343;  Dec.  Dig.  |  116.*] 

Houghton,  J.,  dissrating. 
Appeal  from  Special  Term,  Ulster  County. 

Action  by  Robert  A.  Beatty  against  John  B.  Ireland  and  others. 
Judgment  dismissing  the  complaint,  and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Stanley  Holcomb  Molleson,  of  New  York  City,  for  appellant 
Heniy  Goldstein,  of  New  York  City,  for  respondent  Ireland. 
Jno.  B.  Ball,  of  Poughkeepsie,  for  respondent  Perldns. 

SMITH,  P.  J.  This  is  an  action  to  reform  a  deed.  On  April 
17,  1906,  the  plaintiff  contracted  to  purchase  of  John  B.  Ireland 

•For  oUiar  cum  im  hud*  topic  a  |  hdumb  Id  Dm.  *  Am.  Olp.  1907  to  datt,  *  Bap'r  Indraas 
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"the  lower  Pell  iarm  at  Esopus,  New  Paltz,  containing  about  one 
hundred  and  forty-three  acres."  Thereafter  a  deed  was  given,  in 
which  the  words  "lower  Pell  farm"  did  not  appear,  but  certain  land 
was  described  hy  metes  and  bounds,  and  it  was  stated  as  contain- 
ing 143  acres,  more  or  less.  The  description  in  the  deed  omitted 
about  13  acres,  which  is  claimed  by  the  plaintiff  to  have  been  a 
part  of  the  lower  Pell  farm  which  he  contracted  to  purchase.  Hen- 
ry House  was  the  agent  of  Ireland  before  the  sale  to  the  plaintiff, 
in  control  of  this  property.  Upon  the  witness  stand  he  was  asked 
if  he  had  taken  Mr.  Beatty  over  the  place,  and  was  then  asked 
what  he  did  on  those  occasions.  This  was  objected  to  by  the  de- 
fendants' counsel  as  incompetent,  immaterial,  irrelevant,  and  not 
within  the  issues  here.  The  a>urt  then  stated : 

'Tbe  pnrpot^  <tf  course,  la  to  sliow  that  Mr.  Beatty  fonned  from  these 
ooDTeTBatioiu  an  Idea  wbat  the  Pell  farm  conalrted  of.  Tlie  ^ect  of  that 
Is  to  vary  the  terms  of  a  written  contract  I  will  sastaln  the  objection,  be- 
cause I  think  It  Indirectly  getn  around  to  an  attempt  to  vary  the  conditions 
of  «  vritten  contcaet  It  seems  to  me  it  Is  immaterial  what  knowledge  he 
gained,  having  gained  that  knowledge  If  tie  wished  to  buy  148  acres,  143 
acres  plus  18  acres,  it  was  his  business  to  reduce  It  to  writing  in  that 
shape,  and  not  in  some  other  shape." 

Many  years  ago  Robert  Livingston  Pell  was  the  owner  of  a  large 
tract  of  land  in  Ulster  county.  In  1844  he  purchased  the  13  acres 
in  question,  which  lay  adjoining  the  143  acres,  which  was,  in  fact, 
included  in  the  deed  from  Ireland  to  plaintiff.  Prior  to  this  time 
this  143  acres  did  not  reach  the  highway  and  a  right  of  way  ex- 
isted over  some  lands  to  the  west  owned  at  different  times  by 
different  persons.  This  13  acres  adjoined  the  highway,  and  upon 
its  purchase  Pell  constructed  a  large  iron  gate,  upon  which  was 
put  his  name,  "R.  L.  Pell,"  and  a  roadway  was  put  alongside  of 
the  brook  up  to  a  point  where  it  connected  with  the  143  acres.  It 
seems  that  this  roadway  was  not  generally  used  for  ingress  to  and 
egress  from  the  143  acres.  It  lay  alongside  of  a  brook  and  was 
washed  out  in  the  spring  floods,  so  that  the  main  road  to  and  from 
the  143  acres  was  over  the  right  of  way  which  originally  attached 
thereto,  and  which  has  ever  since  followed  it.  In  1875  the  sheriff 
sold  some  26.  parcels  of  land  upon  an  execution  against  Pell  to  one 
Charles  E.  Ltamed.  Lamed  was  evidently  a  dummy  for  Pell,  and 
immediately  upon  Pell's  death  in  1880  conveyed  all  of  these  26 
parcels  to  John  B.  Ireland,  who  was  the  son-in-law  of  Pell,  upon 
the  nominal  consideration  of  $1.  From  that  time  Ireland  sold  off 
different  ones  of  these  26  parcels  until  he  had  left  only  3  parcels, 
one  the  upper  Pell  farm  so-called,  another  the  Ebnore  place,  and 
another  the  lower  Pell  farm.  In  this  statement  I  speak  of  the 
lower  Pell  farm  as  including  this  13  acres.  Confessedly  there  were 
no  buildings  upon  this  13  acres.  It  was  attached  to  no  other  prop- 
erty belonging  to  Ireland  or  to  Pell.  It  had  always  been  used  in 
connection  with  the  143-acre  lot.  There  were  no  fences  between 
the  two.  About  1905  plaintiff  commenced  to  negotiate  for  one  of 
these  three  parcels  of  land.  His  offers  were  not  accepted,  and 
thereafter  Ireland  first  sold  the  upper  Pell  farm  and  afterwards  the 
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Elmore  place.  That  left  only  the  lower  Pell  farm  for  sale.  Ne- 
gotiations were  again  renewed,  and  finally  the  lower  Pell  farm  was 
sold  under  contract  to  the  plaintiff  for  the  sum  of  $8,500.  The 
$500  was  paid  down,  and  the  $8,000  was  paid  by  assuming  a  mort- 
gage upon  which  Ireland  represented  there  was  $8,000  due.  Be- 
fore the  contract  of  sale  was  signed,  and  before  the  negotiations 
were  complete,  Ireland  asked  the  plaintiff  to  go  upon  the  farm  and 
see  what  there  was  of  it,  and  told  the  plaintiff  that  he  would  write 
his  agent,  Henry  House,  to  show  him  the  place.  Beatty  and  his 
wife  went  to  Esopus,  were  met  by  Henry  House  at  the  station,  who 
took  them  upon  the  farm,  and  showed  them  the  boundaries,  and 
represented  tiie  farm  as  including  the  13  acres  in  question.  There- 
after the  contract  was  signed.  After  the  contract  was  signed,  Ire- 
land stated  that  that  was  the  last  of  the  Pell  property  in  Ulster 
county.  Thereafter,  in  May,  1910,  one  George  Simpson  wrote  to 
him  about  some  of  this  property,  to  which  Ireland  replied: 

"In  reply  to  your  question  will  say.  have  to  property  at  Esopas  now. 
My  wife  had  her  fftther,  Robert  Livingston  Pell's  beantifal  place,  which  tm- 
fortunately  was  sold  to  a  German  OatUoUc  Society,  who  tore  down  his 
house  and  erected  a  lulatlal  structure,  tor  college  I  presume.  I  had  two 
smaller  places  below,  both  of  which  have  been  sold,  as  most  of  my  family 
married  and  scattered.        Tours  tmly,  John  B.  Ireland." 

About  1883  Ireland  sold  this  143-acre  plot  to  one  Moore,  reciting 
a  consideration  therein  of  $77,000.  A  mortgage  was  given  back 
of  $15,000.  This  transaction  was  simply  a  blind  because  Moore  soon 
retransferred  the  property  to  Ireland.  In  that  mortgage  this  13 
acres  was  not  induded.  At  the  time  of  the  purchase  by  plaintiff 
Ireland  represented  that  that  mortgage  had  been  paid  down  to  $8,- 
000,  but  asked  the  plaintiff  to  send  the  interest  to  him  that  he  niight 
pay  the  interest  on  the  mortgage,  instead  of  paying  it  directly.  This 
Ireland  did  for  two  or  three  years,  and  finally  sent  the  interest  to 
the  mortgagee.  His  check  was  returned  with  a  statement  that  the 
mortgage  was  $10,000,  and  not  $8,000.  Plaintiff  was  compelled  to 
pay  the  extra  $2,000,  and  thereafter  brought  an  action  against  Ire- 
land, and  finely  recovered  the  $2,000  from  Ireland.  At  no  time 
after  the  sale  to  plaintiff  did  Ireland  attempt  in  any  way  to  dispose 
of  this  13  acres.  He  made  no  attempt  to  induce  the  plaintiff  to  buy 
the  same  either  at  the  time  he  made  the  original  contract  or  later 
when  the  controversy  arose  as  to  the  misrepresentation  of  the 
amount  due  upon  thp  mortgage. 

[1-3]  From  this  statement  of  facts  the  conclusion  seems  to  be 
irresistible  that  both  Ireland  and  Beatty  understood  that  there  was 
being  sold  and  purchased,  not  only  the  original  143-acre  tract,  but 
the  adjoining  13-acre  tract,  as  part  of  "the  lower  Pell  farm."  As  to 
Beatty,  the  trial  court  has  specifically  found  '*that  at  all  times  the 
plaintiff  believed  that  the  lower  Pell  farm  embraced  all  the  prop- 
erty described  in  the  complaint,"  As  to  Ireland,  the  inference  is 
just  as  strong.  After  the  contract  was  made,  he  stated  to  the  plain- 
tiff that  that  was  the  last  of  the  Pell  property  in  Ulster  county.  When 
Simpson  wrote  to  him  thereafter  asking  him  about  his  property 
there,  he  writes  to  him  that  he  has  none  left,  that  all  has  been  solo. 
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More  than  that,  he  was  attemptinp^  to  get  a  hifjher  price  from 
Beatty.  If  he  had  not  intended  to  include  this  13  acres  in  the  sale 
already  made,  he  would  have  urged  its  purchase,  that  he  might  get 
'  a  larger  consideration.  Thereafter  Beatty  discovered  that  Ireland 
had  misrepresented  to  him  as  to  a  $2,000  due  upon  the  mortgage. 
He  would  naturally  have  attempted  to  have  that  amount  reduced  by 
selling  to  Beatty  this  13  acres,  if  he  had  not  supposed  that  they  had 
already  been  sold.  Although  he  was  apparently  hard  pressed  for 
money,  no  attempt  has  been  made  to  sell  this  13  acres  to  any  one 
else,  and  no  claim  at  any  time  made  by  Ireland  that  he  was  the 
owner  thereof.  The  inference  would  seem  to  be  irresistible  that  both 
parties  supposed  that  this  13  acres  was  included  in  the  description 
contained  in  the  deed.  The  learned  trial  judge,  however,  seemed 
to  think  that  the  parties  were  bound  by  the  use  of  the  words  "about 
one  hundred  and  forty-three  acres."  All  these  papers,  however,  were 
drawn  by  Ireland  himself.  In  some  way  he  had  evidently  been  mis- 
led into  believing  that  the  143-acre  description  included  both.  It 
evidently  had  been  inadvertently  omitted  from  the  deed  to  Moore 
and  from  the  mortgage,  and  the  description  in  the  deed  to  plaintiff 
was  evidently  taken  from  that  mortgage.  It  is  a  very  simple  matter 
for  a  mistake  of  this  nature  once  made  to  be  followed  in  subsequent 
papers  drawn.  The  fact,  therefore,  that  the  contract  states  that  the 
lower  Pell  farm  is  about  143  acres  has  to  my  mind  little  significance 
in  determining  what  was  the  real  intent  of  the  parties.  The  4earned 
.trial  judge  seems  to  have  considered  this  evidence  as  an  attempt 
to  vary  a  written  contract  by  parol,  and  to  have  excluded  some  of 
the  evidence  upon  that  theory.  This  is  just  such  an  attempt.  It 
is  always  such  an  attempt  when  a  written  contract  is  sought  to  be 
reformed  and  is  always  allowable  for  that  purpose.  It  is  true  that 
in  an  action  to  reform  an  instrument  the  evidence  must  be  clear  and 
convincing.  By  some  authorities  it  is  said  that  the  plaintiff's  case 
must  be  proven  beyond  a  reasonable  doubt.  However  strict  the  re- 
quirement of  proof  in  actions  of  this  nature,  we  are  convinced  that 
the  plaintiff  has  fully  met  it,  and  shows  beyond  a  reasonable  doubt 
the  mtention  of  both  parties* in  making  this  contract  to  include  the 
13  acres  in  the  sale  of  the  lower  Pell  farm. 

4]  There  is  another  aspect  of  the  case  in  which  I  think  the  plain- 
is  entitled  to  recover  upon  the  findings  of  the  trial  court.  The 
fifteenth  request  to  find  of  the  plaintiff  is  as  follows : 

"That  previous  to  the  execution  ot  said  contract  the  defendant's  anttu»- 
ized  agent,  Henry  J.  House,  pointed  ont  to  the  plaintiff  on  a  view  of  the 
pronlses,  tbe  boundaries  of  the  lower  Pell  farm  and  included  therein  the 
wbole  of  the  property  described  in  the  oomplalnt"  • 

This  was  found.  The  evidence  of  the  plaintiff  is  to  the  effect  that 
Ireland  sent  him  to  the  farm  to  look  at  the  boundaries  and  told  him 
that  he  would  write  to  his  agent  House  to  show  him  the  place;  that 
upon  his  arrival  at  the  station  House  was  there  and  took  him  to 
the  farm,  and  showed  him  the  boundaries,  including  this  13  acres. 
In  Wigmore  on  Evidence,  §  1070,  the  rule  is  stated: 

"If  a  party,  instead  of  expressing  his  belief  in  his  own  words,  names  an- 
other person  as  one  whose  expected  utterances  he  approves  Iwforeband,  this 
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amonnts  to  an  anticipatory  action  of  tbat  pnson'a  atatamvit;  and  it  be- 
comes, wben  made,  the  party's  own." 

In  Herman  on  Estoppel,  §  1080,  the  text  reads : 

principal  la  bound  by  the  acts  of  hla  agent  if  he  elothtt  him  with 
powers  calculated  to  induce  Innocent  third  perBona  to  believe  the  agent  had 
dne  authority  to  act  in  the  ^Ten  caae.  He  who  craaisd  the  tnu^  and  not 
the  purchaser,  ought  to  ai^er.*' 

There  are  many  cases  in  the  books  where  corporations  have  been 
held  estopped  by  the  declarations  of  their  agents.  Within  this  rule 
of  law,  after  Ireland  had  referred  the  plaintiff  to  his  agent  House 
to  point  out  the  boundaries  of  the  land,  and  after  the  land  had  been 
pointed  out  by  House  as  including  this  thirteen  acres  upon  which 
the  plaintiff  relied,  it  would  seem  that  the  plaintiff  should  be  pre- 
cluded from  afterwards  asserting  that  they  were  not  included  within 
this  contract. 

The  judgment  should,  therefore,  be  reversed  upon  law  and  facts 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Ju(^ment  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  Hie  particular  findings  of  fact 
whidi  are  held  to  be  against  the  weight  of  evidence  are  Nos.  2,  6^ 
7.  8  and  11.  All  concur,  except  HOUGHTON,  dissenting  i& 
memorandum. 

HOUGHTON,  J.  I  dissent.  While  perhaps  the  witness  House 
should  have  been  permitted  to  answer  some  of  the  questions  pro- 
pounded to  him,  the  questions  themselves  were  so  objectionable  in 
form  as  to  justify  a  refusal  to  permit  them  to  be  answered.  If  any 
error  was  committed  in  refusit^  to  permit  him  to  answer  such  ques- 
tions, I  do  not  think  it  was  sufficient  to  warrant  a  reversal  of  the  judg- 
ment. Besides,  the  witness  was  subsequently  permitted  to  tell  all  that 
he  did  when  he  showed  the  plaintiff  over  the  Point  farm  and  pointed 
it  out  to  him,  and  was  also  permitted  to  testify  to  his  instructions 
from  the  defendant  Ireland  respecting  the  sale  of  the  same.  Any  pos- 
sible error  was  cured  by  this  subsequent  admission  of  the  testimony. 

There  is  evidence  that  the  13-acre  tract  was  divided  from  the  main 
farm  by  a  fence,  and  there  is  no  evidence  that  Lamed  was  a  dum- 
my for  Pell  in  buying  the  26  parcels  sold  by  the  sheriff  under  execu- 
tion. The  ground  upon  which  reformation  of  the  deed  was  asked  is 
that  there  was  a  mutual  mistake.  There  is  no  claim  that  the  defend- 
ant Ireland  defrauded  the  plaintiff  or  misrepresented  to  him  in  any 
way.  If  the  plaintiff  shall  recover  at  all,  it  is  upon  the  ground  that 
boUi  he  and  Ireland  thought  and  believed  that  the  13-acre  tract 
was  a  part  of  and  went  with  the  Point  farm,  said  to  contain  143  acres. 
The  Point  farm  deeded  to  the  plaintiff  did  contain  143  acres  and  2 
more,  so  that  the  plaintiff  got  145  acres  when  he  thought  he  was  buy- 
ing 143.  He  now  wants  13  acres  added  to  it  because  there  are  no 
improvements  on  the  13  acres,  and  because  it  had  usually  been. pas- 
tured in  connection  with  the  Point  farm.  The  plaintiff  knew  he  was 
^urchasin^  a  farm  which  was  covered  by  a  mortgage  which  was  said 
to  be  impaid  to  the  extent  of  $8,000,  but  which  ttuned  out  to  be  unpaid 


Svp,  Ct) 


461 


to  the  extent  of  $10,000.  He  paid  only  $500  in  cash,  and  assumed  to 
pay  the  mortgage  as  a  part  of  the  purchase  price.  He  was  a  business 
man  acctutmned  to  business  transactions.  He  oould  read  and  write, 
and  had  been  negotiating  for  the  property  fOr  some  time.  He  or- 
dered a  search  made.  He  ascertained  that  the  description  in  the  deed 
which  was  given  him  was  the  same  as  the  description  in  the  mortgage 
which  he  assumed.  He  observed  that  that  description  was  according 
to  courses  and  distances,  radier  than  monument  boundaries.  By  actual 
measurement  he  gets  145  acres,  instead  of  143,  which  he  agreed  to 
purchase.  The  mortgage,  never  covered  the  13  acres,  bat  he  wants 
to  add  that  unincumbered  to  the  purchase  wiiich  he  made. 

Conceding  that  Ireland  thought  he  had  disposed  of  the  whole  26 
parcels  which  were  deeded  to  him  by  Larned,  that  fact  does  not  prove 
that  there  was  any  mistake  on  his  part  in  thinking  that  the  13  acres 
went  with  the  Point  farm,  and  that  therefore  he  ought  to  give  the 
13  acres  in  addition  to  the  143  which  he  had  agreed  to  sell  to  the 
plaintiff,  and  which  he  conveyed  to  him.  The  letter  which  Ireland  wrote 
to  Simpson  indicates  only  that  he  thought  he  had  no  land  left,  but 
does  not  indicate  that  the  13  acres  necessarily  went  witii  and  formed 
a  part  of  the  Point  farm.  Never  in  any  a>nveyance,  so  far  as  the 
record  discloses,  has  it  been  included  as  a  part  of  the  Point  farm. 
It  is  true  that  Pell  in  1844  owned  the  Point  farm,  and  while  he 
owned  it  bought  the  13  acres  and  constructed  a  pretentious  entrance 
from  the  highway,  which  was  later  abandoned.  When,  however,  the 
sheriff's  sale  took  place,  the  13  acres  were  separately  sold,  and,  as 
has  been  pointed  out,  were  not  included  in  any  conveyance  or  mortgage 
upon  the  Point  farm  thereafter,  and  no  one  pretended  it  ought  to  be 
included  until  the  plaintiff  some  years  after  his  purchase  asserts  that 
there  was  a  mutual  mistake  in  not  including  it.  On  the  facts  there 
should  be  no  great  straining  in  behalf  of  the  plaintiff,  for  he  himself 
■confessed  on  the  stand  that  he  would  have  given  a  much  larger  price 
for  the  property  if  Ireland  had  not  offered  to  sell  it  so  cheap. 

Nor  can  I  assent  to  the  doctrine  that  the  defendant  Ireland  was 
bound  by  the  acts  and  statements  of  the  real  estate  broker  House. 
The  doctrine  that  one  is  bound  by  the  statements  of  one  to  whom  he 
refers  another  applies  only  to  the  particular  thing  so  referred.  Ald- 
ridge  V.  Mtn&  Life  Ins.  Co.,  204  N.  Y.  83,  97  N.  E.  399.  House,  the 
broker,  was  only  authorized  to  show  the  place  to  the  plaintiff.  He 
was  not  authorized  to  point  out  the  boundary  line.  It  would  be  a 
strange  doctrine  if  a  real  estate  agent  authorized  to  sell  a  farm  or  a 
■city  lot  could  bind  the  owner  by  a  statement  as  to  the  locatim  of  the 
boundary  lines. 

I  think  the  plaintiff  came  very  far  short  of  showing  a  mutual  mxs- 
-take,  and  that  the  judgment  was  right,  and  should  be  afilirmol 
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(SmwoM  Oonrt,  Appellmte  DlTtoton.  Thlid  D^rtment  S^itember  11. 1913.) 

L  Intoxicating  Liquors  (S  154*)— Local  Opttoh  Law — Election— Besuli 
— HoTm  Kebper — Liquors  Not  to  bk  Drunk  on  Premises — Sale. 

Uquor  Tax  Law  (Laws  1S96,  c.  112)  fi  13,  provides  for  ttie  subtnissiou 
to  vote  of  four  questions:  (1)  Authorizing  tbe  sale  of  liquor  to  be  drunk 
on  tbe  premises  where  sold;  (2)  selling  liquor  not  to  be  drunk  on  the 
premises  where  sold:  (3)  selling  liquor  tie  a  pbariuacist  on  a  physician's 
license;  (4)  selling  liquor  by  hotel  keepers  only.  The  section  also  de- 
clares that  if  the  majority  of  tbe  votes  shall  be  In  tba  negative  no  par- 
son shall  thereaft^  so  traffic  In  Hquors*  or  receive  a  liquor  tax  certifi- 
cate under  the  subdivisions  of  section  8,  referred  to  In  the  questions  on 
which  the  majority  of  the  votes  cast  shall  have  been  cast  In  tbe  nega- 
tive. Held  that,  where  the  vote  on  question  2  so  submitted  was  in  the 
negative,  but  In  the  affirmative  as  to  question  4,  a  hotel  beeper,  having 
obtained  a  license  to  truffle  In  liquors  under  such  vote,  subsequent  to 
the  passage  of  Laws  1910,  c.  480,  and  since  the  amendment  of  section 
13  by  Laws  16D7,  c  312,  |  7.  repealing  so  much  of  section  13  as  pre- 
Tlously  authorized  a  hotel  keeper  to  sell  liquors  to  be  drunk  off  the  prem- 
Ises,  had  no  rleht  to  sell  liquors  to  be  so  drunk,  which  aale  constituted  an 
Indictable  violation  of  the  act 

[Ed.  Note. — For  other  ew,  see  Intoxicating  Liquors,  Osnt  Dig.  1 168; 
Dec.  Dig.  8  IM.*] 

2.  IlfDICTHENT  AND  IRFOBHATIOIV  (|  68*) — LOOAL  OPTIOR  QuXSHOKBv-SnBHIS- 

810 w — "Duly  Submitted." 

An  Indictment  for  violation  of  the  local  option  law,  alleging  that  the 
four  questions  provided  by  Liquor  Tax  Law  (Laws  1890.  c.  112)  {  13. 
were  "duly  submitted,"  was  sufficloit  without  expressly  alleging  Tarlous 
preliminaiy  steps  requisite  to  the  legal  submlssiim  of  axuSi  qaestlonB: 
the  terms  "duly  sabmitted"  burying  Vib  existence  of  every  tixt  essential 
to  tbe  proceedings. 

[Ed.  Note.— Vor  other  cases,  see  Indlctmoit  and  Informatlatt,  Oat. 
Dig.  I  185;  Dea  Dig.  |  63.*] 

Appeal  from  Washington  County  Court. 

Levi  Yarter,  Jr.,  was  indicted  for  violating  the  LiqncM*  Tax  Law, 
and  from  an  order  sustaining  a  demurrer  to  the  indictment  the  Peo- 
ple appeal.  Reverseij. 

ArRued  before  SMITH,  P.  J.,  and  KELLOGG.  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Erskine  C.  Rogers,  of  Hudson  Falls,  for  appellant 
Jere  M.  Croninj  of  Glens  Falls,  for  respondent. 

LYON,  J.  This  is  an  appeal  from  a  judgment  allowing  a  demur- 
rer to  an  indictment  which  charged  defendant,  who  was  a  hotel 
keeper  in  the  town  of  Hartford,  Washington  county,  with  having, 
in  October,  1911,  unlawfully  trafficked  in  liquor,  no  part  of  which 
was  to  be  drunk  on  the  premises  where  sold.  At  a  preceding  to^vn 
meeting  the  vote  upon  local  option  had  resulted  in  the  negative 
as  to  questions  1,  2,  and  3,  and  in  the  affirmative  as  to  question 
No.  4.  The  vital  question  involved  upon  this  appeal  is  whether 
the  respondent,  who  was  the  holder  of  a  liquor  tax  certificate  is- 
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sued,  under  subdivision  1  of  section  8,  to  a  person  in  connection 
with  the  business  of  keeping  a  hotel,  was  authorized  to  traffic  in 
liquors  not  to  be  drunk  on  the  premises  where  sold,  when  the  ma- 
jority of  the  votes  cast  upon  the  second  question  was  in  the  nega- 
tive. While  the  vote  was  against  question  No.  1,  as  to  the  selling 
of  liquor  to  be  drunk  on  the  premises  where  sold,  and  also  against 
question  No.  2,  as  to  the  selling  of  liquor  not  to  be  drunk  on  the 
premises  where  sold,  yet  the  affirmative  vote  upon  question  No. 
4  modified  the  negative  decision  upon  question  No.  1,  as  to  selling 
liquors  to  be  drunk  on  the  premises  where  sold,  by  reason  of  the 
condition  contained  in  question  No.  4,  "if  the  majority  of  the  votes 
cast  on  the  first  question  submitted  are  in  the  negative,"  to  the  ex- 
tent of  permitting  liquor  to  be  sold,  to  be  drunk  on  the  premises 
where  sold,  in  connection  with  the  business  of  keeping  a  hotel; 
but,  question  No.  4  containing  no  such  condition  as  to  question  Na 
2j  said  vote  in  no  way  whatever  modified  the  negative  decision  as 
to  question  No.  2,  as  to  sellinj;  liquors  not  to  be  drunk  on  the 
premises  where  sold. 

But  it  is  claimed  by  respondent  that  he  had  the  right  to  traffic 
in  liquors  not  to  be  drunk  on  the  premises  where  sold  by  reason 
of  the  following  provision  of  subdivision  1  of  section  8:  "The 
holder  of  a  liquor  tax  certificate  under  this  subdivision  is  entitled 
to  traffic  in  liquors  as  though  he  held  a  liquor  tax  certificate  itnder 
subdivision  two  of  this  section,  subject  to  the  provisions  of  section 
thirteen  of  this  chapter."  In  section  13,  entitled  "Local  option  to 
determine  whether  liquor  shall  be  sold  under  the  provisions  of  this 
chapter,"  we  find  this  provision:  "If  the  majority  of  the  votes  shall 
be  in  the  negative  *  *  *  no  person  shall  thereafter  so  traffic 
in  liquors  or  apply  for  or  receive  a  liquor  tax  certificate  under  the 
subdivision  or  subdivisions  of  section  eight,  referred  to  in  the  ques- 
tion or  questions  upon  which  *  *  *  the  majori^  of  the  votes 
cast  shall  have  been  cast  in  the  negative."  Subdivision  2  of  sec- 
tion 8  was  referred  to  in  question  2  as  follows:  "Shall  any  person 
be  authorized  to  traffic  in  liquors  under  the  provisions  of  subdivi- 
sion two  of  section  eight  of  the  liquor  tax  law,  namely,  by  selling 
liquor  not  to  be  drunk  on  the  premises  where  sold?"  The  vote 
upon  question  2  having  been  in  the  negative,  the  above-quoted  pro- 
vision of  section  13  constituted  a  positive  restriction  of  the  right 
of  the  respondent  to  traffic  in  liquors  under  subdivision  2  of  sec- 
tion 8,  and  negatived  any  right  which  respondent  might  claim  to 
have  to  traffic  in  liquors  by  reason  of  the  provisions  of  subdivision 
1  of  section  8,  hereinbefore  quoted.  Prior  to  the  passage  of  chap- 
ter 485  of  the  Laws  of  1910,  and  since  the  amendment  of  section 
13,  then  section  16,  by  chapter  312  of  the  Laws  of  1897,  the  keeper 
of  a  hotel,  who  was  the  holder  of  a  liquor  tax  certificate,  had  the 
right  to  traffic  in  liquors  to  be  drunk  in  the  hotel,  and  also  off  the 
premises,  by  reason  of  the  following  provision  of  section  13:  "But 
if  the  majority  of  the  votes  cast  on  the  fourth  question  submitted 
is  in  the  affirmative,  and  a  majority  of  the  votes  cast  on  the  first 
question  submitted  is  not  in  ^e  affirmative,  a  liquor  tax  certifi- 
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cate  may  be  granted  under  subdivision  one  of  section  eight  to  the 
keepers  of  hotels,  who  may  traffic  in  liquor  to  be  drunk  in  the  ho- 
tel and  off  the  premises,  though  the  majority  of  the  votes  cast  on 
the  second  question  submitted  is  not  in  the  affirmative."  By  chap- 
ter 485  of  the  Laws  of  1910,  which  went  into  effect  June  14th  of 
that  year,  the  Legislature  repealed  this  provision  of  section  13, 
since  which  time  there  has  been  no  provision  of  law  authorizing 
the  holder  of  a  liquor  tax  certificate  under  subdivision  1  of  section 
8  to  traffic  in  liquors  in  towns  in  which  the  majority  vote  on  ques- 
tion No.  2  was  in  the  negative,  as  though  he  held  a  liquor  tax  cer- 
tificate under  subdivision  2  of  section  8.  Attention  may  be  called 
to  the  amendment  of  section  36  by  chapter  485,  Laws  of  1910,  by 
the  insertion  of  the  words,  "by  reason  of  the  result  of  a  vote  on 
the  local  option  questions,"  as  further  indicative  of  the  intent  of 
the  Legislature. 

[2]  The  objection  that  the  indictment  is  defective  upon  the 
ground  that  it  stated  that  the  four  questions  were  "duly  submit- 
ted," instead  of  expressly  alleging  Uie  various  preliminary  steps 
requisite  to  the  legal  submission  of  such  questions,  is  without  mer- 
it. The  words  "duly  submitted"  imply  the  existence  of  every  fact 
essential  to  the  regularity  of  the  proceedings.  Hall  v.  People,  90 
N.  Y.  498;  Brownell  v.  Town  of  Greenwich,  114  N.  Y.  518,  527, 
22  N.  E.  24,  4  L.  R.  A.  685;  Baxter  v.  Lancaster.  58  App.  Div. 
380.  68  N.  Y.  Supp.  1092. 

For  the  foregoing  reasons,  we  are  led  to  the  conclusion  that  the 
facts  stated  in  the  indictment  constituted  a  crime ;  and  hence  that 
the  judgment  allowing  the  demurrer  should  be  reversed,  the  de- 
murrer disallowed,  and  the  defendant  required  to  plead.  All  con- 
cur. 


(77  MlBC.  BeXL  632.)   

PEOPLE  ex  reL  KELLEB  et  al.  V.  OITT  OT  BUTFAIA 

(Supreme  Court,  Special  Term,  Erie  CoTmty.    September,  1912.) 

L  UUNTCIFAL  GOBPOBATIONB  (|  414*) — STSKBTS — "RSPATBHEnT." 

Where  a  street  bes  been  paved  for  a  part  of  Its  width,  Bubseqaait 
pavement  of  tbose  parts  which  have  never  been  paved  is  not  a  "repave- 
ment,"  ae  affecting  llabiUt?  for  the  expense  of  an  improvement. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1008,  1017:  Dec.  Dig.  |  414.* 
For  otlier  definitioiis,  see  Words  and  Phrase*,  voL  7,  p.  6102.] 

2.  HynioiPAL  OoBPounona  (|  414*) — Stbbktb— PamcEni — "BxpAzaino**— 

"Repairing*  a  pavemmt  means  restoration  of  the  pared  snrteee^  while 
**repaTiDs"  means  replacement  of  old  pavement  with  new. 

[Ed.  Note.— For  other  cases,  see  Monlctpal  Oofporatlons,  Ont.  Dlfr 
fi  1008,  1017;  Dec.  Dig.  f  414.* 

For  other  deflnlUons,  see  Words  and  Phrases,  toL  7,  ppi  6090-6102; 
ToL  8,  p.  778S.] 
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&  IffuHiczuz.  OnpoBAnom  (M  400*) — Bibuib— Ihfbotuxiit— BshotaZi  or 
Lakp  Posts  and  HTOBAifTB. 

A  street  paTlng  assesament  property  Inelndes  items  of  cost  for  remov- 
ing lamp  j>ostB  and  bydrants. 

[Bd.  Mote.— For  otba  eases,  see  Uunld:pal  Oorporations,  Gait  Dls-  H 
tm-UM;  Dee,  Dig.  |  400.*] 

4.  MnmCIFAL  COBFORATIONS  ({  400*) — SnSETS— iHFBOTEUenT  ASBESSICSNTS 
— iBBIOtTLARITIES — MaTXEIALITT. 

A  meritorious  local  ImproTcment  assessment  should  not  be  set  aside 
on  account  of  any  Improper  Inclnaion  of  r^tlvely  small  Items  of  cost 

[Ed.  Note.— For  otlwr  cases,  see  Munidpai  Oorporations,  Oent  Dig. 
II  1102-1104;  Dec;  Dig.  |  460.*] 

Certiorari  by  the  People,  on  the  relation  of  Charles  Keller  and  an- 
other, against  the  City  of  Buffalo  to  review  a  local  assessment  for 
paving,  etc.,  a  part  of  a  street.  On  motion  for  judgment  on  writ  and 
return.   Motion  overruled. 

Frank  M.  Spitzmiller,  of  Buffalo,  for  the  motion. 
Herbert  A.  Hickman,  of  Buffalo,  c^)posed. 

POUND,  J.  Relator  raises  by  this  motion  certain  questions  as  to 
the  legality  of  the  assessment  to  pay  the  cost  of  the  proposed  improve- 
ment, to  be  decided  on  the  undisputed  facts. 

[i]  First.  It  is  urged  that,  the  street  having  once  been  paved,  the 
proposed  improvanent  is  a  repavement,  although  the  new  pavement 
is  to  be  five  feet  wider  on  each  side  than  the  old  paved  portion  of  the 
street.  If  the  relator  is  correct  in  this  contention,  one-third  of  tiie 
entire  expense  of  the  improvement  must  be  met  by  general  taxation; 
but,  if  the  contention  of  the  city  prevails  that  the  Improvement  is  a 
repavement  only  to  the  width  of  the  old  pavement,  the  expense  of 
the  strips  of  new  pavement  on  either  side  of  the  old  roadway  must 
be  paid  local  assessment  on  the  property  benefited  and  the  assess- 
ment is  properly  so  laid.  City  Charter,  §§  279,  400.  No  case  is  cited 
which  holds  that,  where  a  street  has  been  paved  part  of  its  width,  the 
subsequent  pavement  of  those  parts  where  no  pavement  has  ever  been 
laid  is  k  repavement,  and  the  question  is  a  novel  one.  Matter  of 
Grube,  81  N.  Y.  139,  141,  where  the  Burmeister  Case,  76  N.  Y.  174, 
and  the  Garvey  Case,  77  N.  Y.  523,  cited  by  relator,  are  explained  and 
distinguished,  indicates  that  it  is  only  the  relaying  of  the  old  pave- 
ment that  can  be  termed  a  repavement.  Matter  of  Astor,  53  N.  Y. 
617,  cited  by  relator,  does  not  touch  the  question.  Although  Ten 
Eyck  v.  Rector,  65  Hun,  194,  20  N.  Y.  Supp.  157,  contains  some  loose 
expressions,  defining  paving  and  repaving,  which  might  uphold  re- 
lator's contention  that  "paving"  means  when  pavement  is  laid  for  the 
first  time  in  a  dirt  road  and  that  any  subsequent  paving  thereof  is 
"repaving,"  it  decided  merely  that  an  agreement  between  landlord  and 
tenant,  whereby  the  latter  is  to  pay  all  assessments  for  paving,  is 
broad  enough  to  include  assessments  for  repaving. 

[2]  The  charter  (section  279)  recognizes  (a)  repair  of  paved  streets 
by  the  commissioner  of  public  works,  and  (b)  repaving,  when  the 
commissioner  certifies  that  it  is  not  expedient  to  make  further  repairs. 
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"Repairing''  means  restoration  of  the  paved  surface,  "kepaving^ 
means  paving  again,  taking  up  the  old  pavement  and  replacing  it  with 
new.  To  the  extent  that  the  new  pavement  extends  b^rond  the  lines 
of  the  old,  the  street  is  not  repived,  but  is  paved  for  the  first  time. 
If  a  street  is  paved  for  one-!ialf  its  width  by  local  assessment,  and 
later  the  pavement  is  extended  to  the  entire  width  of  the  street  with- 
out disturbing  the  first  pavement,  probably  no  one  would  claim  that 
the  new  pavement  was  a  r^avonent.  The  circumstance  that  the  old 
pavement  is  relaid  at  >  the  same  time  that  the  new  pavement  is  laid 
does  not  make  tJhe  work  one  of  repaving.  The  purpose  of  the  char- 
ter is,  it  would  seem,  to  impose  the  entire  original  cost  of  new  pave- 
ment on  the  property  benefited,  and  to  charge  the  city  at  large  with 
one-third  of  the  expense  of  replacing  the  old  pavement  when  it  be- 
comes worn  out. 

[3]  Second.  It  is  urged  that  the  assessment  is  erroneous  because 
it  includes  an  item  of  $70  for  moving  lamp  posts  and  an  item  of  $520 
for  moving  hydrants.  The  work  of  movii^  lamp  posts  and  hydrants 
is  necessary  in  connection  with  widening  the  pavementi  If  it  were 
not  done,  the  lamp  posts  and  hydrants  would  obstruct  the'  new  pave- 
ment. While  it  is  not  included  in  the  plans  and  specifications  nor  in 
the  contract,  it  is  work  which  the  commissioner  of  public  works  might 
do,  if  authorized  thereto  by  the  common  council.  City  Charter,  §§  271, 
272,  Title  X.  When  the  common  council  ordered  the  improvement 
without  other  provision  for  this  work,  it,  by  reasonable  implication, 
authorized  the  commissioner  of  public  works  to  set  back  the  lamp 
posts  and  hydrants.  When  it  ordered  the  expense  to  be  included  in 
the  assessment,  it  provided  for  the  payment  thereof  pursuant  to  sec- 
tion 272  of  the  charter.  Section  279  of  the  charter  authorizes  the 
commissioner  "to  lay  water  pipes"  without  advertising  for  proposals 
to  do  the  work,  although  the  expense  may  exceed  $500,  and  moving 
the  hydrants  comes  fairly  within  the  meaning  of  the  term  "to  lay 
water  pipes." 

[4]  The  contract  for  repaving  and  paving  was  let  for  $23,850,  and 
the  above  items  are  relatively,  so  small  that  the  court  "should  not  be 
astute  to  find  some  means  of  setting  aside  what  so  far  as  the  evidence 
shows  is  a  meritorious  assessment  levied  for  the  payment  of  the  cost 
of  a  public  improvement."  Gilmore  v.  City  of  Utica,  131  N.  Y.  26,  34, 
29  N.  E.  841,  843. 

Motion,  denied,  and  trial  ordered  to  proceed  forthwith. 


052  App.  Dir.  601.) 

TURNER  T.  BRTANT. 
(Supreme  Court,  Appellate  DlTlston,  Xblrd  Department  September  27,  1912.> 

YSKDOB  AUD  PdKCHASBB  (H  1T2,  IW,  190*)— COHTBAOT  TO  OOimT— -AOOOUITT- 

xna. 

On  an  accounting  under  a  contract  to  conrey  a  sawmill  and  Ita  slte^ 
the  purchaser  Is  not  chargeable  with  Interest  on  the  price  while  the 
vendor  was  In  possession  with  the  purchaEier's  assent,  nor  is  the  vendor 
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diargeable  wltb  nse  and  occupation  dnrlng  that  time;  The  .irarchaser 
1b  properly  charged  with  premiums  on  Inmrance  paid  by  the  vendor  for 
the  porchaaer'a  benefit,  ttltb  interest  thereon  to  the  time  of  a  fire  which 
destroyed  the  mUl ;  and  the  purchaser  should  be  credited  with  insurance 
proceeds  received  by  the  vendor,  entitling  him  to  a  conveyance  on  pay- 
ment of  a  balance  due  under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Porcbaser,  Oent  Dig.  H 
S49-351,  401-406,  1440;  Dec  Dig.  H  1T2,  196.  180.*] 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  Charles  H.  Turner  against  Edwin  R.  Bryant.  Judgment 
for  plaintiff,  and  defendant  appeals.   Modified  and  affirmed. 

See,  also,  143  App.  Div.  972,  127  N.  Y.  Supp.  1147. 

Argued  before  SMITH,  P.  J.,  and  KEIXOGG,  HOUGHTON, 
BETTS.  and  LYON,  JJ. 

Kellas  &  Genaway,  of  Malone,  for  appellant 
R.  M.  Moore,  of  Malone,  for  respondent. 

SMITH,  P.  J.  The  judgment  appealed  from  authorizes  ft  discon- 
tinuance of  the  action  by  the  plaintiff  upon  his  request  and  dismisses 
the  defendant's  counterclaim.  To  understand  the  questions  involved, 
a  short  history  of  the  litigations  between  these  parties  becomes  neces- 
sary. In  18Sfe  the  defendant  Bryant  contracted  to  purchase  of  one 
Parmelee  a  mill  site  containing  5.67  acres  of  land.  Bryant  was  to 
take  possession  and  to  keep  the  buildings  in  repair,  and  insured  for 
two-thirds  of  the  value.  In  the  same  contract  was  an  agreement  to 
sell  to  Bryant  certain  standing  timber,  and  the  consideraticm  was  to  be 
the  sum  of  $14,207.  In  the  next  year,  1897,  this  plaintiff  purchased 
from  Parmelee  the  mill  site  and  the  standing  timber  which  Parmelee 
had  contracted  to  sell  to  Bryant,  and  at  the  same  time  entered  into  a 
contract  with  Bryant,  which  recites: 

"Whereas,  fite  said  Charles  H.  Ttxthkt  has  purchased  of  A.  B.  Parmelee  & 
Son  all  their  Interest  In  and  to  a  certain  contract  made  b7  them  with  said 
Edwin  R.  Bryant,  dated  February  IGtb,  1S98,  for  tiie  sale  of  certain  lands 
and  timber  duly  set  forth  In  said  contract,  and 

"Whereas,  the  said  Kdwin  R.  Bryant  has  duly  surrendered  and  assigned 
all  his  Interest  in  said  contract  to  said  Charles  H.  Turner,  and  has  received 
from  said  Tnmer  a  dladiargft  <tf  hta,  said  Bryahf^  Indebtodnen  lUKm  nUl 
contract." 

The  contract  then  provides  that  Bryant  agrees  to  saw  and  load  upon 
cars  certain  timber  at  the  price  of  ^  per  thousand  feet,  and  Bryant 
guarantees  that  there  are  6,000,000  feet  of  spruce  and  pine  upon  said 
land  in  merchantable  logs  for  lumber,  and  that  he  will  make  up  any 
deficiency  in  said  6,000.000  feet.  Turner  agrees  to  pay  $2  per  thou-' 
sand  feet  for  the  sawing  of  the  lumber,  and  for  a  deficiency  of  the 
lumber  Bryant  is  to  pay  $2.50  per  thousand  feet.  At  the  termination 
of  the  contract,  Turner  agrees  to  convey  to  Bryant  by  warranty  deed 
the  said  mill  site,  containmg  5.67  acres  of  land.  It  was  agreed  that 
Turner  should  keep  the  mill  insured  at  the  expense  of  Bryant,  and 
the  contract  was  to  be  completed  in  two  years  from  date.  The  con- 
tract recites  the  mill  as  "the  mill  now  occupied  by  said  Bryant."  It 
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developed  that  the  guaranteed  amount  of  spruce  and  pine  was  not 
found.  Bryant  did,  m  fact,  saw  large  amounts  of  lumber  for  Turner. 
After  the  time  limit  of  the  contract  in  May,  1900,  Bryant  brought  an 
action  against  Turner  and  his  wife,  making  no  perscHial  claim  against 
the  wife,  to  enforce  his  rights  under  said  contract.  He  asked  for  a 
reformation  of  the  contract,  and  that  in  case  any  money  was  foimd  to 
be*  due  to  Turner  from  the  plaintiff  for  the  right  to  pay  the  same,  and 
thereby  make  himself  entitled  to  a  deed.  This  action  was  referred 
in  May,  1902.  Upon  the  trial  the  claim  for  reformation  was  denied, 
and  it  was  determined  that  Bryant  was  not  entitled  to  a  deed  of  the 
mill  site  until  he  made  up  the  deficiency  in  the  spruce  and  pine  in  the 
sum  of  $2,186.16,  and  judgment  was  directed  dismissing  the  complaint, 
unless  the  plaintiff  should  pay  to  the  defendant  Turner  within  20 
days  of  the  service  of  a  copy  of  the  report  $2,186.16,  and,  upon  said 
payment  being  made.  Turner  was  required  to  execute  a  deed.  Bryant 
appealed  to  the  Appellate  Division,  and  there  the  judgment  was  af- 
firmed requiring  Bryant  as  a  condition  precedent  to  the  right  to  redeem 
and  pay  to  Turner  the  $2,822,  with  interest  from  January  1,  1900, 
together  with  costs,  and  provided  that,  upon  the  payment  of  this  sum 
amounting  at  the  date  of  the  judgment  of  the  Appellate  Division  to 
$4,232.42,  Turner  should  deed  the  sawmill  site  to  Bryant  There  was 
another  actitxi  pending  between  Turner  &  Bryant,  wherein  Bryant 
procured  a  judgment  against  Turner,  which  with  costs  and  interest 
amounted  to  about  $2,000.  Thereafter,  and  upon  the  18th  day  of 
December,  1908,  this  plaintiff  brought  this  action  against  Bryant  to 
have  this  judgment  of  $2,000  offset  J^ainst  his  claim  in  the  action 
upon  the  land  contract,  and  for  an  accounting  to  have  determined 
what  balance  remained  unpaid,  and  for  a  foreclosure  of  the  land  con- 
tract and  a  sale  of  the  property  to  satisfy  the  amount  that  remained 
unpaid  thereupon.  In  tiiis  action  Bryant  counterdaimed  by  alleging 
that  since  the  commencement  of  the  action  in  1900  by  himsdf  against 
Turner  the  mill  had  burned,  and  Turner  had  received  about  $4,000 
insurance  which  rightfully  belonged  to  him,  and  that,  furthermore, 
Turner  had  received  large  amounts  of  money  for  the  use  and  occupa- 
tion of  the  mill,  which  in  equity  belonged  to  him.  After  the  issue  thus 
formed,  execution  was  issued  upon  the  judgment  of  Bryant  against 
Turner,  which  had  been  assigned  to  Bryant's  attorney,  and,  being 
unable  to  procure  a  stay  of  the  sale  under  that  execution.  Turner  was 
compelled  to  pay  the  judgment.  He  thereupon  made  application  to 
discontinue  this  action  and  tendered  the  costs  to  Bryant.  This  was 
opposed  by  Bryant  upon  the  ground  that  he  had  the  right  to  have  a 
determination  of  his  counterclaim,  and  the  motion  was  denied.  The 
action  came  on  for  trial,  and  the  trial  judge  held  that  inasmuch  as 
the  Appellate  Division  had  deteimined  the  amount  which  must  be 
paid,  and  that  said  amount  must  be  paid  within  30  days,  and  inasmuch 
as  the  said  amount  had  not  been  paid  within  30  days,  Bryant  had  no 
cause  of  actitMi.  Upon  application,  then,  to  the  Appellate  Division, 
*his  judgment  was  amended  by  striking  out  the  requirement  that  the 
payment  should  be  made  30  days  after  the  service  of  a  copy  of  an 
order,  and  adding  thereto  these  words: 
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*mit8  determlnatton  Rh&W  not  be  constrned  to  ivevent  the  application  of 
ench  amoimts  of  any  lawful  dednctlons  for  Insurance  on  sawmills  lecelTed 
by  Cbarles  H.  Turner  or  for  the  use  of  said  sawmlUs  1^  said  GharleB  B. 
Turner  subsequent  to  the  commencement  of  this  actios." 

After  the  modification  of  this  judgment  by  the  Appellate  Divisionj 
a  new  trial  of  this  action  was  granted,  and  from  the  judgment  ren- 
dered upon  the  decision  of  this  new  trial  this  appeal  is  taken.  The 
judgment  appealed  from,  as  has  been  before  stated,  authorizes  the 
plaintiff  to  discontinue  upon  his  request  without  costs,  and  dismisses 
the  defendant's  counterclaim  on  the  theory  that  the  defendant  was  not 
entitled  to  any  allowance  either  for  insurance  or  for  rents  and  profits 
received  by  Turner  since  the  commencement  of  that  action. 

The  modification  of  the  decision  of  the  Appellate  Division  gave  to 
Bryant  only  lawful  deductions  for  insurance  on  the  sawmill  burned 
and  for  the  use  of  the  sawmill  by  Turner  subsequent  to  the  commence- 
ment of  the  action.  It  would  seem  dear  that  Bryant's  rights  under 
the  Parmelee  contract  had  been  surrendered.  Under  his  contract  wi& 
Turner,  however,  he  was  impliedly,  if  not  expressly,  given  possession 
of  the  sawmill  site  during  the  performance  of  the  contract.  He  after- 
wards surrendered  possession  to  Turner.  He  claims  that  possession 
was  surrendered  under  an  agreement  whereby  Turner  was  to  allow 
him  75  cents  for  each  ^ousand  feet  of  timber  sawed.  The  trial  court 
has  fotmd  that  such  an  agreement  was  not  made.  His  rights,  there- 
fore, must  be  determined  as  though  with  the  right  to  possession  during 
the  continuancy  of  the  contract  he  had  voluntarily  rendered  posses- 
sion to  his  vendor.  In  such  case,  his  rights  would  seem  to  be  akin  to 
the  rights  of  a  mortgagee  to  whom  a  mortgagor  had  voluntarily  sur- 
rendered possession  of  mortgaged  premises.  In  such  case  the  mort- 
gagor would  be  required  to  account  for  rents  and  prc^ts. 

In  39  Cyc  p.  1630,  the  tialHlity  of  a  vendor  in  possession  to  account 
for  rents  and  profits  is  thus  in  part  discussed : 

"The  light  to  or  accountability  for  rents  and  profits  Is  frequently  treated 
na  oorrelatlve  with  or  dependent  upon  the  liability  for  or  payment  of  Interest 
on  purchase  money,  the  one  being  ordinarily  treated  as  equivalent  to  the 
other,  and  the  cases  proceeding  upon  the  prbiclple  that,  nnlcss  there  Is  some 
agreement  or  equitable  consIderaUou  to  the  contrary,  one  party  should  not 
hare  both  the  property  and  the  purchase  money  or  the  proceeds  thereof 
without  accountability  for  either.  In  equity  from  the  time  that  the  contract 
should  be  completed  the  vendor  is  ordinarily  regarded  as  ^titled  to  the 
purchase  money  or  interest  thereon  and  the  purchaser  to  the  property  or  Its 
rents  and  profits;  and  therefore  the  vendor,  if  he  has  the  use  of  the  prop- 
erty and  receives  Interest,  should  account  for  the  rents  and  profits,  and  the 
purchaser,  if  be  receives  or  requires  the  vendor  to  account  for  the  rents 
and  profits,  should  pay  Interest  on  the  purchase  money." 

The  modification  of  the  judgment  by  the  Appellate  Division  would 
seem  to  have  been  futile  unless  the  court  had  then  been  of  the  opinion 
that,  as  far  as  the  facts  have  been  disclosed,  there  was  an  equitable 
right  in  Bryant  either  to  be  relieved  from  the  interest  or  to  be  al- 
lowed the  rents  and  profits  which  had  accrued  to  Turner  irom  the  pos- 
session of  the  property  as  an  offset  thereto.  The  authorities  recog^ 
nize  that  the  circumstances  attending  the  fulfillment  of  the  contract 
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may  be  so  variant  that  the  equitable  rights  of  the  parties  must  always 
depend  upon  the  peculiar  circumstances  attending  each  case. 

Applying  these  principles  to  the  case  at  bar,  Bryant  should  not  be 
compelled  to  pay  interest  upon  the  $2,800,  while  Turner  had  the  use 
and  occupation  of  the  mill  and  before  it  was  burned.  Nor  should 
Turner  be  required  to  pay  for  the  use  and  occupation  of  the  miU, 
while  Turner  is  relieved  from  the  payment  of  interest  upon  his  pur- 
chase price.  A  proper  adjustment  of  the  accounts  between  the  par- 
ties would  be  to  charge  Bryant  with  the  $2,822  specified  in  our  former 
decree,  and  also  with  costs  as  tixed  amounting  to  $587.38;  and,  fur- 
ther, with  the  premiimis  paid  upon  the  $4,000  insurance  policy  by 
Turner,  for  which  Turner  should  have  credit  under  the  contract  it- 
self. These  premiums  should  bear  interest  frcmi  the  time  that  they 
were  paid  to  the  time  of  the  fire.  As  against  these  sums*  Bryant 
should  be  credited  with  the  insurance  received  amounting  to  $4,000. 
This  would  leave  some  balance  owing  by  Bryant  to  Turner  upon  the 
payment  of  which  Turner  should  convey  to  Bryant  the  property  in 
question. 

If  it  be  necessary  to  find  authority  for  this  determination  by  this 
court,  outside  of  the  general  power  of  the  court  as  heretofore  exer- 
cised, such  authority  may,  we  think,  be  found  in  section  1317,  Code 
of  Civil  Procedure,  as  amended  hy  chapter  380,  Laws  of  1912. 

The  judgment  heretofore  specified  may  be  deemed  amended  so  far 
ai  be  necessary  to  conform  hereto.  Judgment  appealed  from  should 
be  thus  modified,  and,  as  modified,  affirmed,  without  costs  to  either 
party.  The  form  of  the  judgment  to  be  settled  before  SMITH,  P.  J. 

Judgment  modified  as  per  opinion,  and,  as  modified,  unanimously 
affirmed  without  costs  to  either  party.  Form  of  judgment  to  be  set- 
Ued  by  SMITH,  P.  J.   All  concur. 


(152  App.  DlT.  596.) 

GEORGE  W.  MALTBT  ft  SONS  CO.  T.  CHARLES  P.  BOLAND  00.  et  al. 
{Supreme  Court,  Appellate  Division,  Third  DepartmeDt   September  27,  1912.) 

1.  HBCHANioe*  Liens  (fi  263*) — ^Action  to  Fobiolosb — Pabtibs. 

While  Lien  Uiw  (Oonsol.  Laws  190U,  c.  33)  |  44,  mentions  only  co- 
ll en  ore  and  subsequent  lienors  aa  necessary  i)arties  to  an  action  to  fore- 
close a  mechanic's  lien,  yet  under  the  provisloD  of  section  43  that,  In  such 
an  action,  the  provisions  of  the  Code  of  Civil  Procedure  with  respect  to 
foreclose  of  a  mortgage  shall  be  followed,  the  owner  of  the  property  Is 
a  necessary  party,  and,  the  action  t>eing  by  a  subcontractor,  the  coutrao- 
tor  la  a  proper  party,  and  is  a  necessary  part^  If  plaintiff  desires  to 
presto  his  rights  of  personal  Judgment  against  him  in  case  of  failure 
to  establish  the  lien. 

[Ed.  Note.— For  other  cases,  sea.UedumiGS'  Liois,  Cent  Dig.  H  471- 
481;  Dec.  Dig.  I  268.*] 

2.  Mechanics*  Liens  (f  277*)— Fououmitbs  bt  StTBOoircBAOTOB— Right  <mp 

CONTBACTOB  TO  TBIAL  OT  lUUBa. 

The  prlnciital  contractor,  made  a  defendant  In  an  action  against  the 
owner  of  the  property,  Uie  contractor,  and  all  other  lienors,  for  foreclo- 
sure of  the  lien  of  a  subcontractor,  the  complaint  In  which  alleges'  per- 
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tomance  of  plalotUTa  cDntract,-  and  performance  ot  tbe  ptlaclpal  cos- 
tractor's  contract  with  the  owner,  and  the  fftct  of  there  beln?  due  hy  the 
owner  to  the  prlndpal  contractor,  at  the  time  of  filing  plalntUTs  lien,  a 
Bum  anfflcient  to  pay  i^lntlfr.  Is  entitled,  under  its  answer  ailing  that 
nothing  became  due  plaintiff,  because  the  architect  refused  to  issue  his 
certificate  and  the  owner  refused  to  accept  the  work,  but  that  the  own- 
er's refusal  was  nnauthorlzed  and  unwarranted,  and  the  architect's  re- 
fusal unreasonable,  and  that  the  work  and  material  of  plaintiff  and  the 
other  lienors  was  In  full  and  proper  performance  of  the  principal  con- 
tract, to  a  trial  of  such  Issues,  involving  equities  and  the  determination 
of  rights  between  all  parties ;  and  this  though  there  is  pending  an  action 
by  the  ^indpal  contractor  against  the  owner  for  the  balance  on  the 
contract,  in  which  such  issues  have  been  Joined. 

[Ed.  Note — For  other  cas«,  see  Mechanics'  Ltens,  Oent  Dig.  H  54&- 
KM;   Dec.  Dig.  I  2T7.«) 

8.  Plxadino  (S  382*^8ebticii — As'awm. 

Though  the  decision  of  the  questions  InvolTed  might  be  as  binding 
without  such  serrlce,  it  is  iwoper  and  within  the  privilege  of  a  defoid- 
ant  to  serve  Ua  answer  on  another  defendant,  mm  well  as  on  plaintiff. 

[Ed.  Xote.—For  other  cases,  see  Pleading,  Cent  Dig.  H  1003-1010; 
Dec  Dig.  I  332.*] 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  tihe  George  W.  Maltby  &  Sons  Company  against  the 
Charles  P.  Boland  Company  and  others.  From  the  part  of  an'  or- 
der striking  out  the  answer  of  said  defendant  as  against  its.  code- 
fendant,  the  Emma  Willard  School,  it  appeals.  Reversed,  and  mo- 
tion denied. 

Argued  before  SMITH,  P,  J.,  and  KELLOGG.  HOUGHTON, 
.BETTS,andLYON,  JJ. 

Thomas  S.  Fagan,  of  Troy,  for  appellant. 
William  C.  Gordon,  for  respondent.  , 

HOUGHTON,  J.  The  appellant  Charles  P.  Boland  Company 
entered  into  a  contract  with  the  defendant  Emma  Willard  School 
(formerly  the  Troy  Female  Seminary),  for  the  erection  of  certain 
buildings  on  real  property  belonging  to  it  The  plaintiff,  George 
W.  Maltby  &  Sons  Company,  entered  into  a  contract  with  the  con- 
tractor to  furnish  the  marble  work.  Not  having  been  paid  in  full, 
the  plaintiff  filed  a  mechanic's  lien,  and  brought  this  action  to  fore- 
close the  same,  making  the  owner  and  contractor  and  other  lienors 
parties. 

The  complaint  contains  the  usual  allegations  to  the  effect  that 
the  plaintiflE  furnished  materials  and  performed  work  in  accordance 
with  the  contract  which  it  made  with  the  contractor,  and  that  the 
contractor  fully  performed  its  contract  with  the  owner,  and  that 
at  the  time  of  filing  the  lien  there  was  due  and  payable  by  the  own- 
er to  the  contractor  a  sum  more  than  sufficient  to  pay  the  plain- 
tiff. The  ordinary  relief  that  the  claims  of  other  lienors  be  ad- 
justed, and  that  the  premises  be  sold  to  satisfy  such  claim  as  plain- 
tiff might  establish,  is  demanded.  To  this  complaint  the  contrac- 
tor answered,  admitting  that  the  amount  claimed  remained  unpaid, 
and  that  the  plaintiff  had  fully  performed  the  subcontract,  but  al- 
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leging  that  the  owner  had  refused  to  accept  the  same  in  perform- 
ance of  its  own  contract,  and  that  the  architect  had  refused  to  issue 
his  certificate  for  payment,  and  that  by  reason  thereof,  according 
to  the  plaintiff's  contract,  nothing  had  become  due  and  payable  to 
the  plaintiff.  The  answer  further  alleged,  however,  that  such  re- 
fusal of  the  owner  to  accept  was  unauthorized  and  unwarranted, 
and  that  the  refusal  of  the  architect  to  issue  his  certificate  was  un- 
reasonable, and  as  relief  demanded  that  it  be  adjudicated  that  such 
refusal  to  accept  was  authorized,  and  that  such  refusal  to  issue 
the  certificate  was  unreasonable,  and  that  it  be  adjudged  that  the 
material  furnished  and  work  done  by  the  plaintiff  and  other  lienors 
who  were  made  defendants  was  in  full  and  proper  performance  of 
its  contract  with  the  owner,  and  that  the  balance  withheld  thereon 
be  declared  due  and  payable.  This  answer  was  served  not  only  on 
the  plaintiff,  but  on  the  defendant  owner,  Emma  Willard  School. 
The  Emma  Willard  School,  without  answering,  but  preserving  its 
right  so  to  do,  moved  to  set  aside  such  service  as  against  it,  and 
the  motion  was  granted.  The  contractor  appeals. 

The  respondent  seeks  to  sustain  such  order  on  the  ground  that 
the  contractor  had  previously  brought  an  action  against  the  owner 
to  recover  the  alleged  balance  due  on-  the  contract,  in  which  ac- 
tion issue  had  been  joined  as  to  all  matters  pertaining  to  perform- 
ance and  nonperformance,  and  as  to  which  a  jury  trial  was  a  mat- 
ter of  right,  and  upon  the  further  ground  that  there  were  no  eq- 
uities existing  between  the  contractor  and  the  owner  in  the  present 
action  which  were  proper  to  be  or  required  to  be  adjusted  between 
the  contractor  and  the  owner,  to  the  delay  and  hindrance  of  the 
plaintiff.  ^ 

[  1  ]  We  cannot  concur  in  this  view.  Both  the  contractor  and  the 
owner  were  proper  and  necessary  parties  to  plaintiff's  action  of 
foreclosure.  It  is  true  that  section  44  of  the  Lien  Law  (Consol. 
Laws  1909,  c.  33)  mentions  only  coHenors  and  those  having  sub- 
sequent liens  against  the  property  by  judgment,  mortgage  or  oth- 
erwise, as  necessary  parties.  But  section  43  declares  that,  where 
a  mechanic's  lien  is  foreclosed  in  a  cotu^  of  record,  the  provisions 
of  the  Code  of  Civil  Procedure  with  respect  to  actions  for  the  fore- 
closure of  a  mortgage  must  be  followed.  The  plaintiff  could  get 
no  valid  decree  of  foreclosure  and  sale  of  the  owner's  property 
without  making  such  owner  a  party  defendant,  and,  if  for  any  rea- 
son the  plaintiff  should  fail  to  establish  its  lien,  it  could  get  no 
personal]  udgment  against  the  contractor  without  making  him  a 
party.  The  owner  was  therefore  a  necessary  party  and  the  con- 
tractor an  entirely  proper  part^  and  a  necessary  one  if  the  plain- 
tiff desired  to  preserve  its  full  rights  to  a  personal  judgment  against 
it  in  case  of  failure  to  establish  its  lien. 

[2,3]  By  its  complaint  the  plaintiff  alleged  and  must  prove  in 
order  to  obtain  a  decree  of  foreclosure  and  sale,  unless  the  owner 
shall  admit  the  fact,  not  only  that  it  performed  its  contract  as 
subcontractor,  but  that  the  contractor  fully  performed  its  own  con- 
tract, and  that  there  remained  some  amount  due  and  payable  from 
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the  owner  to  it.  If  the  owner  refused  to  accept  plaintiff's  work  in 
fulfillment  of  the  genera!  contract,  plaintiff  must  ^rove  that  such 
refusal  was  unwarranted ;  •  and,  if  the  architect  withheld  his  cer- 
tificate, plaintiff  must  prove  that  such  withholding  was  unreason- 
able, because  by  the  contract  no  payment  was  due  until  such  cer- 
tificate was  given.  From  the  attitude  of  the  owner  it  cannot  be 
assumed  that  it  will  admit  that  its  position  was  unwarranted  and 
unreasonable,  and  that  the  contract  was,  in  fact,  fully  performed, 
and  that  the  amount  claimed  became  due  and  payable.  But,  wheth- 
er it  is  prepared  to  make  such  admissions  or  not,  the  answer  of  the 
contractor  to  the  plaintiff's  complaint  tenders  an  issue,  and  is  not 
frivolous.  The  object  of  the  action  is  to  foreclose  the  lien  and  sell 
the  owner's  property.  If  for  any  reason  the  lien  falls,  the  law  per- 
mits a  personal  judgment  to  be  taken  against  the  contractor;  but 
such  judgment  can  be  taken  only  in  case  of  the  failure  of  the  lien. 
In  effect,  the  answer  of  the  contractor  alleges  that  nothing  became 
due  the  plaintiff  because  it  obtained  no  certificate  of  the  architect 
or  acceptance  of  its  work.  This  allegation  is  not  vitiated  by  the 
fact  that  such  answer  also  alleges  that  the  refusal  to  accept  was 
unwarranted,  and  the  withholding  of  the  certificate  unreasonable. 
Such  an  admission  is  not  binding  on  the  owner,  and  has  no  effect 
on  its  rights.  If  the  plaintiff  succeeds  in  proving  not  only  that  its 
own  contract  was  fully  performed,  but  that  the  general  contract  was 
fully  performed,  and  that  the  refusal  to  accept  was  unwarranted, 
it  will  follow  that  the  withholding  of  the  certificate  of  the  archi- 
tect Was  unreasonable. 

The  contractor  being  a  proper  party  to  the  controversy,  and  the 
owner  being  a  necessary  party,  the  contractor  had  the  right  to 
have  the  issues  tendered  by  plaintiff's  action  regularly  and  prop- 
erly decided.  Necessarily  these  issues  involve  equities,  and  the 
determination  of  rights  between  itself,  the  defendant  contractor, 
and  the  defendant  owner  with  respect  to  the  fulfillment  of  the  gen- 
eral contract  in  so  far  as  plaintiff's  contract  may  have  fulfilled  such 
general  contract,  and  the  contractor  is  entitled  to  such  binding 
effect  as  the  determination  of  those  rights  may  give.  The  same  is 
true  as  to  the  other  lienors  in  so  far  as  a  fulfillment  of  their  con- 
tract involves  fulfillment  of  the  general  contract. 

It  may  be  that  a  decision  of  the  questions  involved  would  be 
just  as  binding  without  cross  service  of  answers  as  with,  but  it  is 
entirely  proper  and  within  the  privilege  of  one  defendant  to  serve 
his  answer  upon  the  other. 

The  situation  is  wholly  unlike  that  existing  in  Alyea  v.  Citizens' 
Savings  Bank,  12  App.  Div.  574,  42  N.  Y.  Supp.  185,  upon  which 
respondent  relies,  for  in  that  case  it  was  held  that  the  contract 
with  the  bank  was  independent  of  the  building  contract,  and  there- 
fore not  within  the  issues  involved  in  the  foreclosure  of  the  me- 
chanic's lien.  Very  likely  it  would  be  more  desirable  for  the  re- 
spondent to  try  the  action  brought  by  the  contractor  against  it 
before  a  jury  unhampered  by  any  decision  that  may  be  made  in 
the  present  case.  It  finds  itself,  however,  lawfully  involved  in  the 
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present  action  where  it  must  confess  judgment  or  meet  the  issues 
tendered.  The  pendency  of  the  action  brought  by  the  contractor 
is  no  bar  to  the  present  one  brought  by  this  plaintiff. 

It  is  the  poHcy  of  the  court  to  avoid  multiplicity  of  actions,  and 
in  the  foreclosure  of  mechanic's  liens  the  courts  have  always  fa- 
vored and  often  compelled,  by  the  bringing  in  of  additional  par- 
ties, a  settlement  of  the  whole  controversy  m  the  one  suit.  H.  B. 
C.  Co.  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  145  N.  Y.  390. 40  N.  E.  86;  Mel- 
len  V.  Athens  Hotel  Co.,  149  App.  Div.  534,  133  N.  Y.  Supp.  1079; 
Hinkle  v.  Sullivan,  108  App.  Div.  316,  95  N.  Y.  Supp.  788. 

We  see  no  reason  why  such  pertinent  issues  as  are  presented 
should  not  be  disposed  of  in  the  present  action  irrespective  of  the 
former  one,  and  it  follows  that  the  order  appealed  from  must  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  de- 
nied, with  $10  costs.   All  concur. 


CHARLES  P.  BOLAND  CO.  T.  KMMA  WILLARD  SCHOOIi. 
(Supreme  Court,  Appellate  Dlvlalon,  Third  Department.   September  27,  1012.) 

1.  Pleading  (t  817*) — Bill  of  PABTionLABS. 

PlnlntlfT,  claiming  It  was  excused  from  performing  various  portions 
of  Its  building  contract,  should  be  required  to  give  a  bill  of  pertlcnlars 
as  to  whether  It  was  excused  Twbally  or  In  writing,  and  by  whom;  alao 
how  defendant,  as  idatntiff  claims,  made  it  unnecessary  for  It  to  obtain 
the  certificate  of  the  arcbltect  as  to  payments  earned. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  «MrM2;  Dec 
Dig.  S  317.»] 

2.  PLEADINQ  (S  317*) — Bill  op  Pabticulabs — Special  Dakagbs. 

The  damage  claimed  by  plaintiff,  a  building  contractor,  from  alleged 
default  and  negligence  of  def«idant,  owner  of  the  building,  and  d^end- 
anfs  changing  and  altering  of  the  contract,  conslstlnc  of  expmsea  from 
bevlng  labOTora  idle  or  reassembling  them,  owlllnff,  or  Uuveaslnc  expense 
of  obtaittbig  material,  and  Increased  labor  and  material,  being  special, 
plaintiff  should  be  required  to  give  a  bill  of  particulars  of  bis  claims,  aa 
well  as  of  the  changes  and  alteratloits. 

[Ed.  Note.— ITor  other  cases,  see  Pleading,  Cent  Dig.  H  964-MS;  Dee. 
Dig.  I  817.*] 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  the  Charles  P.  Boland  Company  against  the  Emma 
Willard  School.  From  a  portion  of  an  order  (76  ATisc.  Rep.  18,  136 
N.  Y.  Supp.  314)  denying  in  part  a  motion  for  a  bill  of  particulars, 
defendant  appeals.   Modified  and  affirmed. 

Argued  before  SMITH,  P.  J,,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

D.  Cady  Herrick,  of  Albany,  for  appellant. 

Thomas  S.  Fagan.  of  Troy,  for  respondent. 

PER  CURIAM.  [1]  In  addition  to  the  particulars  directed  to  be 
given,  we  think  that  the  plaintiff  should  have  been  required  to  give 
a  bill  of  particulars,  stating  whether  it  was  excused  from  perform- 

•ror  oUmt  mms  bm  hum  tople  *  |  xmamMt  la  Dm.  *  Am.  Dlgi.  IHT  to  dat^  *  Rop'r  XadUM 


Digilized  by 


Google 


Sup.  Ct) 


476 


ing  the  various  portions  of  the  contract  which  it  claims  it  was  ex- 
cused from  performing  by  verbal  direction  or  in  writing,  and  by 
whom,  and  also  in  what  manner  it  claims  the  defendant  rendered 
it  unnecessary  for  the  plaintiff  to  obtain  the  certificate  of  the  ar- 
chitect as  to  payments  earned,  whether  by  writing  or  verbal  waiv- 
er, or  by  acts  of  the  defendant;  and,  if  the  latter,  what  acts,  and,  if 
the  fwmer,  by  whom. 

[2]  Although  the  plaintiff  alleges  damages  to  a  large  amount  by  rea- 
son of  the  default  and  negligence  of  the  defendant  and  the  chang- 
ing and  altering  of  the  contract,  such  damages  are  not  in  a  strict 
sense  general  damage,  concerning  which  no  bill  of  particulars 
should  be  ordered.  If  the  delay  and  default  of  the  defendant  caus- 
ed the  plaintiff  any  damage,  such  damage  was  made  up  of  ex- 
penses which  it  incurred  because  its  men  were  idle,  or  had  to  be  re- 
assembled, or  because  material  was  spoiled  or  wasted  or  was  more 
expensive  to  obtain ;  and,  if  any  changes  or  alterations  were  made 
of  the  contract,  the  damage  suffered  consisted  of  increased  labor 
and  material.  The  plaintiff  cannot  state  his  grievances  to  the  jury 
and  let  them  estimate  his  damage,  nor  is  it  a  subject  of  expert 
opinion.  He  must,  therefore,  prove  the  items  of  his  damage.  The 
plaintiff  knows  what  those  are  or  what  they  are  claimed  to  be,  and 
it  will  greatly  facilitate  the  trial  and  work  no  hardship,  we  think, 
to  compel  it  to  state  in  advance  of  the  trial  of  what  such  claims 
consist.  The  plaintiff  should,  therefore,  also  be  required  to  serve 
upon  the  defendant  a  bill  of  particulars  of  the  changes  and  altera- 
tions from  the  contract  made  by  the  defendant,  and  the  increased 
cost  of  material  and  labor  catised  thereby  and  by  the  defaults  and 
delays  of  defendant.  If  there  be  any  other  element  of  damage 
which  the  plaintiff  can  lawfully  prove,  no  bill  of  particulars  need 
be  given  thereof. 

The  order  should  be  modified  requiring  a  further  bill  of  particu- 
lars as  indicated,  and,  as  so  modified,  afidrmed,  with  $10  costs  and 
disbursements  to  the  appellant  to  abide  the  event  of  the  action. 


(152  App.  IHt.  68&) 

'  PIBBOD  T.  KINNBT  et  al, 

(SaiHreme  Conrt,  Appellate  Division,  Third  Department  September  11, 1912.) 

1.  JUDOUENT  (i  640*) — OONOLUeiVZNESS. 

A  Judgment  by  a  court  of  competent  jurisdiction,  unreversed.  Is  con- 
duslve  as  between  the  same  parties  and  those  claiming  under  them 
on  the  Issues  tried  In  ttw  action. 

[lEd.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  1070;  Dec 
Dig.  {  540.*] 

2.  JUDOHENT  (8  S90*)— ConCLUaiTKRlSB — ISSUBS. 

Where,  In  a  suit  to  foreclose  a  mechanic's  lien  against  husband  and 
wife,  and  for  personal  Judgment  against  the  tansband,  the  complaint  was 
beid  Insufficient  to  confer  Jurisdiction  on  the  court  to  foreclose  the 
whoreapoD  It  was  dismissed  as  to  the  wife  and  pmonal  Judgment  ren- 
dered In  the  action  against  the  husband  only,  such  Judgment  was  not 
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ooncInalTe  agalnrt  the  plalntUTB  rlgbt  to  CbretiloM  the  Hen  In  a  new 

action. 

[Ed.  Note.— For  other  casea,  see  Judgment  Gent  Dig;  ||  108^  1085, 

1102-U06;  Dee.  Dig.  |  G80.*] 

8.  UsOHANrOS'  IdENB  <}  75*)— OWITBB  OW  PBOFEBTT— PEBSOHAI.  litABIUTT. 

It  iB  not  necessary  that  the  owaw  of  the  fee  of  propwty  Improved  bj 
plaliUilfTa  labor  and  materials  be  personally  liable  for  the  Indebtedness. 
In  ordw  to  entitle  plaintttt  to  a  lien  on  the  property,  or  to  maintain  an 
action  for  foredosnre  thereof;  bnt  it  la  snffldoit  if  the  labor  was  per^ 
formed  and  the  materials  funUabed  wlUi  the  knowledge  and  otmsent  of 
the  fee  owner. 

[Ed.  Note^For  otber  cases,  see  Mechanic*'  I4ana,  Cent  Dig.  H  108- 
107;  Dec.  Dig.  |  76.*1 

4.  JvoaicENT  (I  614*)— Anotueb  Suit  Pettdino — ^Bmor. 

An  nncollectea  jndgmoit  against  a  hnsband  on  a  debt  for  matnlals 
furnished  and  labor  performed  in  the  Unproreibent  of  the  wife's  real 
estate  la  no  bar  to  an  action  by  the  contractor  to  foreclose  a  mechanics' 
lien ;  the  remedies  bdhg  comulatlTe. 

[Ed.  Note.--For  other  cases,  see  Judgment,  Gent  Dig.  K  ll2fr-1129; 
Dee.  Dig.  I  614.*] 

Appeal  from  Otsego  County  Court. 

Action  by  William  H.  Pierce  against  Hugh  G.  Kinney  and  an- 
other, impleaded  with  Jane  E.  Benedict.  From  a  judgment  dis- 
missing the  complaint  on  the  merits,  with  costs  (75  Misc.  Rep.  328> 
135  N.  Y.  Supp.  537),  plaintiff  appeals.  Reversed. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

J.  F.  Thompson,  of  Oneonta,  for  appellant. 
B.  W.  Hoye,  of  Oneonta,  for  respondents. 

LYON,  J.  The  plaintiff,  who  is  a  builder,  filed  in  the  clerk's  of- 
fice of  Otsego  county,  June  30,  1910,  a  notice  of  lien  against  prem- 
ises situated  in  the  city  of  Oneonta,  of  which  Claudine  L.  Knapp 
was  the  owner  in  fee,  on  account  of  labor  and  materials  furnished 
by  him  in  remodeling  a  building  situated  upon  the  premises.  In 
the  month  of  August,  1910,  the  plaintiff  commenced  an  action  in 
the  City  Court  of  Oneonta,  which  was  a  court  not  of  record,  against 
said  Claudine  L.  Knapp  and  Lyman  J.  Knapp,  her  husband,  for  the 
foreclosure  of  said  lien.  The  complaint  in  the  action  alleged  that 
the  contract  for  such  labor  and  materials  was  made  by  the  plain- 
tiff with  said  Lyman  J.  Knapp,  and  that  such  labor  and  materials 
were  furnished  pursuant  thereto  and  at  the  request  of  Lyman  J. 
Knapp,  with  the  consent  and  knowledge  of  Claudine  L.  Knapp. 
The  complaint  omitted  to  state  the  name  or  residence  of  the  lienor,, 
and  the  time  when  the  first  and  last  items  of  work  were  performed 
and  materials  furnished.  It  demanded  judgment  for  the  foreclos- 
ure of  the  lien,  and  also  for  deficiency,  but  against  Lyman  J.  Knapp 
only.  Upon  the  trial  of  the  action,  the  City  Court  awarded  judg- 
ment for  the  foreclosure  of  the  lien,  the  payment'  out  of  the  pro- 
ceeds of  the  sale  of  the  amount  of  the  indebtedness  with  costs,  and 
the  payment  by  the  defendants  of  any  deficiency.  Upon  appeal  the 
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County  Court  reversed  the  judgment  of  the  City  Court  and  di- 
rected a  new  trial  in  the  City  Court,  holding  that  by  reason  of  the 
omission  above  noted  the  complaint  did  not  set  forth  substantially 
the  facts  contained  in  the  notice  of  Hen,  and  hence  did  not  state 
facts  sufficient  to  give  the  City  Court  jurisdiction  to  enforce  a  me- 
chanic's lien,  and  that  the  City  Court  did  not  have  authority  to  al- 
low an  amendment  of  the  complaint.  Upon  a  retrial  of  the  action 
in  the  City  Court,  the  plaintiif  introduced  the  evidence  received 
upon  the  former  trial,  and  offered  in  evidence  the  notice  of  lien, 
stating,  however,  that  it  was  offered,  not  for  the  purpose  of  ob- 
taining a  judgment  to  enforce  a  mechanic's  lien,  but  for  the  pur- 
pose only  of  obtaining  a  personal  judgment  against  Lyman  J. 
Knapp.  The  complaint  not  alleging  the  existence  of  a  contract  be- 
tween the  plaintiff  and  the  owner,  or  any  liability  on  her  part  to 
the  plaintiff,  judgment  against  her  would  not  have  been  warranted. 
Kane  v.  Hutkoff,  81  App.  Div.  105,  81  N.  Y.  Supp.  85.  The  City 
Court  held  that  under  the  decision  of  the  County  Court  the  com- 
plaint was  not  sufficient  to  authorize  the  City  Court  to  grant  a 
judgment  enforcing  the  lien,  and  granted  a  judgment  against  Ly- 
man J.  Knapp  for  the  amount  of  the  indebtedness,  with  costs. 
Lien  Law  (Consol.  Laws  1909,  c.  33)  §  54.  An  execution  issued 
upon  said  judgment  was  returned  unsatisfied,  and  the  judgment 
remains  unpaid.  An  appeal  was  taken  to  the  County  Court,  and 
is  now  pending.  In  December,  1910,  Claudine  L.  Knapp  conveyed 
the  premises  to  the  defendants  Kinney. 

Early  in  June,  1911,  this  action  was  brought  in  the  County  Court 
of  Otsego  county  for  the  foreclosure  of  said  lien.  The  defense 
pleaded  the  two  trials,  the  judgment,  and  the  proceedings,  above 
stated,  in  the  City  and  County  Courts  as  a  defense  and  bar  to  the 
action.  Upon  the  trial  the  County  Court  dismissed  the  complaint 
upon  the  merits,  upon  the  ground  that  the  judgment  upon  the  sec- 
ond trial  in  the  City  Court  was  a  bar  to  the  maintenance  of  this 
action,  and  also  constituted  an  adjudication  that  Claudine  L. 
Knapp  was  not  personally  liable  for  the  payment  of  the  indebted- 
ness which  was  the  foundation  of  the  lien;  and  hence  that  this  ac- 
tion for  the  foreclosure  of  the  lien  could  not  be  maintained.  From 
the  judgment  entered  upon  the  decision  of  the  County  Court,  this 
appeal  has  been  taken. 

[1,2]  We  cannot  agree  with  the  learned  county  judge  in  his 
conclusions.  While  no  authorities  need  be  cited  to  sustain  the 
proposition  that  a  former  judgment,  unreversed,  of  a  court  of  com- 
petent jurisdiction  is  conclusive  as  between  the  same  parties  and 
those  claiming  under  them  upon  the  issues  tried  in  the  action,  yet 
the  principle  is  not  applicable  here.  The  City  Court,  upon  the  sec- 
ond trial,  not  only  did  not  adjudicate  upon  the  matters  at  issue  in 
this  action,  but  expressly  held,  as  recited  in  the  City  Court  judg- 
ment, that  under  the  decision  of  the  County  Court  the  City  Court 
had  not  the  authority  to  try  the  same ;  hence  the  City  Court  judg- 
ment is  not  a  bar  to  this  action.  Kocppel  v.  Macbeth,  97  App.  Div. 
299,  89  N.  Y.  Supp.  969.  The  City  Court  simply  granted  jui^ent 
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against  Lyman  J.  Knapp,  against  whom  only  the  complaint  de- 
manded a  money  judgment,  and  did  not  in  any  way  adjudicate  as 
to  the  personal  liability  of  Claudine  L.  Knapp,  or  as  to  the  plain- 
tiff's right  to  enforce  his  lien  against  her  property.  While,  upon 
the  second  trial,  the  plaintiff  introduced  in  evidence,  under  stipula- 
tion of  the  respective  attorneys,  the  testimony  received  upon  the 
first  trial,  he  did  not  do  so  for  the  purpose  of  enforcing  the  lien. 
He  also  offered  in  evidence  the  notice  of  lien,  stating  that  it  was 
not  for  the  purpose  of  enforcing  the  lien,  but  as  necessary  to  en- 
title the  plaintiff  to  a  personal  judgment  against  Lyman  J.  Knapp, 
ds  he  conceived  to  be  necessary  under  the  holding  in  the  case  of 
Casteili  v.  Trahan,  77  App.  Div.  472,  78  N.  Y.  Supp.  950.  The  City 
Court  not  having  had  jurisdiction  under  the  allegations  of  the  com- 
plaint to  enforce  the  Hen,  the  judgment  cannot  be  a  bar  to  the 
maintenance  of  this  action. 

[8]  It  is  not  necessary  that  the  owner  of  the  fee  be  personally 
liable  for  the  indebtedness  to  give  validity  to  the  lien,  or  to  any 
action  for  the  foreclosure  thereof.  It  is  sufficient  if  the  labor  was 
performed  and  the  materials  furnished  with  the  knowledge  and 
consent  of  the  owner  of  the  fee.  Section  3,  Lien  Law ;  Kerwin  v. 
Post,  120  App.  Div.  179,  104  N.  Y.  Supp.  1005;  Schummer  v. 
Clark,  107  App.  Div.  207,  95  N.  Y.  Supp.  836;  National  Wall  Pa- 
per Co.  V.  Sire,  163  N.  Y.  122,  57  N.  E.  293;  Rice  v.  Culver,  172 
N.  Y.  60.  64  N.  E.  761. 

[4]  The  recovery  of  the  judgment  upon  the  indebtedness  which 
remains  uncollected  is  no  bar  to  this  action  for  the  foreclosure  of 
the  lien.  The  remedy  is  cumulative.  Raven  v.  Smith,  71  Hun,  197, 
24  N.  Y.  Supp.  601 ;  Smith  v.  Fleischman,  23  App.  Div.  355,  48  N. 
Y.  Supp.  234. 

We  conclude,  therefore,  that  the  judgment  of  the  County  Court 
should  be  reversed,  with  costs  to  the  appellant  to  abide  the  event 
All  concur. 
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HASIBB  AMD  SeBVAJIT  (S  810*) — £iEBTANT  OB  InDEPKNOEKT  OoNTBACTOB. 

A  teamster  employed  defendant  to  bring  back  with  his  team  on  bis 
return  from  &  trip  to  town  a  load  of  fright,  without  any  direction  or 
control  by  defmdant  aa  to  method  of  loading  or  otlierwise,  was  an  lude- 
pendent  contractor,  and  not  a  servant  of  defendant ;  so  tbat  It  waa  not 
liable  for  Injury  to  another  from  his  negligence  In  loading. 

[Bd.  Note. — For  other  cases,  see  l&natec  and  Servant,  Cent  Di&  H 
1242,  1S43;  Dec  Dig.  |  316.*J 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  Margaret  Hopkins,  administratrix  of  William  H.  Hop- 
kins, deceased,  against  the  Empire  Engineering  Company.  From  a 
judgment  on  a  nonsuit,  plaintiff  appeals.  Affirmed. 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Eugene  D.  Scribner,  of  Gloversville,  for  appellant. 
Fred  Linus  Carroll,  of  Johnstown,  for  respondent 

LYON,  J.  This  action  was  brought  to  recover  damages  on  account 
of  the  deatii  of  plaintiff's  intestate,  who  was  the  head  brakeman  upon 
a  freight  train,  caused  by  his  head  coming  in  contact  with  a  plank 
which  a  teamster,  engaged  in  unloading  a  car  standing  upon  a  siding, 
had  placed  across  the  top  of  a  gondola  car,  allowing  the  ends  of  the 
plank  to  project  so  far  over  the  edge  of  the  gondola  as  to  strike  the 
plaintiff's  intestate,  who  stood  at  the  end  of  a  freight  car  which  was 
being  moved  along  the  main  track.  A  motion  having  been  made  at 
the  dose  of  the  trial  for  a  nonsuit,  the  court,  pending  the  decision  of 
the  motion,  pursuant  to  section  1187  of  the  Code  of  Civil  Procedure, 
and  without  objection,  submitted  four  questions  of  fact  to  the  jury, 
as  follows:  Whether  one  Everest  employed  Clark  to  unload  freight 
from  the  gondola ;  whether  defendant  was  negligent,  causing  the  ' 
death  of  plaintiff's  intestate ;  whether  deceased  was  guilty  of  contrib- 
utory negligence;  and  what  amount  of  damages  had  been  sustained 
by  reason  of  the  death  of  plaintiff's  intestate.  The  jury  answered 
all  the  questions  favorably  to  plaintiff,  fixing  the  damages  at  $6,400. 
Subsequently  to  the  rendition  of  the  verdict  the  court  granted  the  mo- 
tion for  a  nonsuit,  and  from  the  order  enteted  therefor  and  the  judg- 
ment for  costs  entered  thereon  this  appeal  has  been  taken. 

At  the  time  of  the  death  of  plaintiff's  intestate,  the  defendant  was 
engaged  as  a  contractor  in  ccmstmcting  a  dain  several  miles  from  the 
city  of  Johnstown,  from  which  plfce,  as  the  nearest  railroad  point, 
freight  used  in  connection  with  such  construction  had  to  be  drawn 
to  the  work.  According  to  the  most  favorable  construction  to  be  given 
to  the  evidence  upon  the  part  of  the  plaintiff,  Everest,  who,  repre- 
salting  defendant,  had  charge  of  the  unloading  of  cars  and  the  draw- 
ing of  such  freight  and  tlie  hiring  of  teams  therefor,  told  the  teamster, 
who  was  practically  the  owner  of  the  team,  wagon,  and  harness,  and 
who  was  going  to  Johnstown  the  next  day  for  the  purpqse  of  return- 
ing a  wagon  which  belonged  to  another  person,  and  of  getting  his 
wagon  which  was  there,  and  who  applied  to  Everest  for  a  load  to  haul 
back,  that  he  might  bring  back  a  load  of  any  freight  belonging  to  de- 
fendant which  he  might  find  at  Johnstown,  without  specifying  from 
what  place  it  should  be  taken.  Thereupon  the  teamster,  with  the 
assistance  of  his  nephew,  who  went  to  Johnstown  with  him,  and  two 
bystanders,  undertook  to  transfer  some  dummy  cars,  belonging  to  de- 
fendant, from  a  gondola  car  to  his  wagon,  in  doing  which,  under  the 
advice  of  a  bystander,  the  teamster  placed  crosswise  of  the  gondola 
the  plank  which  struck  plaintiff's  intestate.  After  the  accident,  men 
in  the  employ  of  one  Behlin,  who  during  the  forenoon  had  been  en- 
ga^d  in  transferring  dumm^  cars  from  the  gondola  to  other  wagons^ 
assisted  the  teamster  in  loading,  after  whidi  he  delivered  the  load  at 
the  dam,'  and  the  defendant  paid  Dom,  the  vendol-  of  the  team,  for 
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the  benefit  of  the  teamster,  $5>  which  was  the  going  price  for  a  man 

with  team  drawing  a  hea^^  load  of  freight  from  Johnstown  to  the 
dam;  any  billed  freight  bemg  paid  for  by  the  hundred  pounds. 

According  to  the  evidence  upon  the  part  of  the  defendant,  Everest 
told  the  teamster,  who  said  he  did  not  want  to  come  back  empty,  that 
he  might  bring  back  from  Johnstown  any  light  freight  which  might 
be  in  the  freighthouse,  but  not  to  take  any  freight  from  a  car,  as 
Behlin  had  the  contract  for  unloading  all  freight  from  cars,  and  would 
himself  draw  the  freight  to  the  dam.  The  only  question  requiring 
consideraticMi  is  whether  the  plaintiff  was  entitled  to  have  the  case 
submitted  to  the  jury,  assuming  the  facts  to  be  as  proven  by  her,  be- 
cause, if  she  could  not  recover  under  such  state  of  facts,  she  could  not 
recover  at  all.  The  decision  of  this  question  depends  upon  whether 
the  teamster  was  the  servant  of  the  defendant  or  was  an  independent 
contractor.  From  the  evidence  it  appears  that  the  teamster  had  pur- 
chased the  team  of  Dom  and  was  workii^  out  with  the  team,  wagon, 
and  harness  by  the  day  and  by  the  job.  and  that  the  mtmeys  earned 
by  the  teamster  were  being  paid  to  Dorn,  and  were  being  applied  by 
him  in  paying  for  the  feed  for  the  team  and  the  living  expenses  of 
the  teamster's  family,  and  crediting  the  balance  upon  the  purchase 
price  of  the  team.  It  also  appears  that  for  a  period  shortly  preceding 
the  day  of  the  accident  he  had  been  working  for  the  defendant  about 
the  dam,  and  on  the  day  preceding  the  accident  he  had  been  working 
for  Dom  drawing  gravely  while  on  the  day  of  the  accident  he  was 
using  a  portion  of  the  day  for  his  own  purposes,  and  was  drawing  a 
load  of  frei^t  for  the  defendant  free  from  any  directions  or  control 
whatever  by  the  defendant,  as  to  the  method  of  loading  or  otherwise. 
It  seems  to  me  that,  under  these  circumstances,  the  teamster  cannot 
be  said  to  have  been  the  servant  of  the  defen^nt  in  unloading  and 
drawing  the  load  of  freight  from  Johnstown  to  the  dam,  but  that  in 
doing  so  he  was  exercising  an  independent  calling. 

In  the  following  cases  it  was  held  that  the  teamster  was  the  servant 
of  the  defendant :  Baldwin  v.  Abraham,  57  App.  Div.  67,  67  N.  Y. 
Supp.  1079;  affirmed  171  N.  Y.  677,  64  N.  E.  1118,  where  the  driver 
of  a  man,  bearing  defendant's  name  on  a  strip  of  cloth,  hired  to  de- 
fendants for  two  weeks  at  a  daily  specified  price,  was  used  by  defend- 
ants in  delivering  goods  to  their  customers  under  direction  from  de- 
fendants' superintendent,  who  exercised  general  power  of  control  over 
the  drivers.  Muldoon  v.  City  Fireproofing  Co.,  134  App.  Div.  453, 
119  N.  Y.  Supp.  320,  where  a  truckman  placed  himself,  his  team,  and 
wagon  at  the  disposal  of  the  defendant,  who  loaded  his  wagon  with 
such  material  as  it  saw  fit,  and  directed  that  it  be  transported  and 
delivered  as  it  saw  fit. 

In  the  following  cases  it  was  held  that  the  teamster  was  not  the 
servant  of  the  defendant,  but  was  exercising  an  independent  calling: 
Loughrain  v.  Autophone  Co.,  77  App.  Div.  542.  78  N.  Y.  Supp.  919, 
where  a  truckman  was  transporting  freight  between  defendant's  fac- 
tory and  the  freighthouse  under  a  yearly  contract.  Kueckel  v.  Ryder, 
54  App.  Div.  252;  .66  N.  Y.  Supp.  522;  affirmed,  170  N.  Y.  562.  62 
N.  £.  1096,  where  a  truckman  employed  to  move  paper  from  tbt  sec- 
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ond  to  the  fourth  fl<x>r  of  a  war^ouse.  being  §^ven  no  instructions 
the  merchants  concerning  the  manner  of  perfonnance,  employed  other 
men  to  assist  him^  paid  them  for  their  labor,  and  sent  his  t»ll  to  the 

merchants ;  it  being  held  that  the  truckman  was  an  independent  con- 
tractor and  not  the  servant  of  the  merchants,  and  that  the  merchants 
were  not  liable  for  the  negligence  of  the  truckman  in  allowing  rolls 
of  paper  to  fall  and  injure  a  person  employed  upon  a  lower  floor. 
Murray  v.  Dwight,  161  N.  Y.  301,  55  N.  E-  901,  48  R.  A.  673, 
where  special  services  were  rendered  by  one  exercising  an  independent 
and  quasi  public  employment  in  the  nature  of  a  common  carrier,  such 
as  a  truckman  engaged  in  hoisting  goods  from  the  lower  to  the  upper 
floor  of  a  building,  it  being  held  that  the  latter  was  not  the  servant  of 
the  employer,  although  the  work  of  moving  the  goods  was  imder  the 
direction  of  defendant's  foreman.  In  the  opinion  the  court  says : 

A  serrant  la  one  wbo  Is  empIo7ed  to  render  personal  services  to  his  em- 
ployer otherwise  than  In  the  pnrsalt  of  an  Independent  calling.  The  tni<ft- 
man  who  transports  the  traveler's  baggage  or  the  merchant's  goods  to  the 
lallroad  atatlon.  thongfa  hired  and  paid  for  the  serrlce  by  the  owner  of  the 
baggi^  or  goods,  Is  not  the  aemnt  of  tbe  person  who  thus  emjaoys  him.** 

In  Kellogg  V.  Church  Foundation,  203  N.  Y.  191,  96  N.  E.  406, 
where  the  driver  of  an  ambulance  owned  by  the  defendant  and  bear- 
ing the  name  of  its  hospital  was  kept  at  a  livery  stable,  the  proprietor 
of  which  furnished  a  horse  to  draw  the  ambulance  and  a  man  to  drive 
it  on  such  occasions  as  defendant  might  indicate,  subject  to  the  direc- 
tions of  the  surgeon  in  charge,  the  driver  being  hired  and  i^iid  by  the 
livery  stable  l«eper,  who  alone  had  power  to  hire  and  disdiaige  him. 
Had  an  individual  employed  the  teamster  to  carry  him  from  Johns- 
town to  the  dam,  the  person  beii^  transported  exercising  no  authority 
over  the  teamster  and  giving  no  directions,  it  could  hardly  be  held 
that  a  person  run  over  on  the  trip  would  have  a  right  of  action  against 
the  passenger  upon  the  ground  that  the  relation  of  master  and  serv- 
ant existed  between  the  passenger  and  the  driver,  and  much  less  could 
it  be  hdd  that  such  relation  existed  between  the  owner  of  property 
being  transported  and  the  driver.  While  it  is  at  times  difficult  to  dis- 
tii^uish  between  the  relation  of  servant  and  that  of  a  person  exer- 
cising an  independent  calling,  yet  as  was  said  in  Kii^  v.  N.  Y.  C.  & 
H.  R.  R  R.  Co.,  66  N.  Y.  181,  23  Am.  Rep.  37: 

*Btit  It  Is  not  enough,  In  order  to  establish  a  liability  of  one  person  for 
the  Diligence  of  another,  to  show  that  the  person  whose  negligence  caused 
the  Injnrj  was  at  the  time  acting  under  an  employment  by  the  person  who 
Is  sought  to  be  charged.  It  most  be  shown.  In  addition,  that  tiie  employ- 
ment oeated  the  relation  of  master  and  servant  betweai  tbem." 

Hiis  burden  of  proof  I  do  not  think  the  plaintiff  has  sustained,  and 
hence  that  the  nonsuit  was  properly  |^anted. 
Judgment  unanimously  affirmed  with  costs. 
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BI6HTMTBR  T.  DO^LB  et  al. 


(STipreme  Court.  Appellate  DiTlsIon,  Tblrd  Department  September  U,  1812.> 

1.  MnsnciFAL  GoposAnoRB  (I  m*)— Coirrasnonon  (JonXBAon— Subooh- 

TBAOTOBs'  Liens. 

That  work  performed  by  plaintiff  In  removing  earth  from  a  creek  bed 
waa  available  to  him  aa  part  performance  of  a  contract  by  him  with  the 
state  for  Improving  a  highway,  as  well  as  performance  of  a  snbcoutract 
en  construction  of  a  bridge  nnder  a  contractor  with  a  town,  does  not 
prevent  him  from  enforcing  his  subcontractor's  lien  against  the  bridge 
fnnd  in  the  hands  of  the  town  for  the  amonnt  due  him. 

[Ed.  Note.— For  other  easea,  see  Municipal  Owporations,  ObuL  Dig. 
I  013;  Dec.  Dig.  S  87S.«] 

S.  BAII.MENT  (S  14*) — I^ABIUTT  OT  BAILBI — NSGLIOERCI. 

A  bridge  contractor  is  not  liable  to  a  snbcontractor  for  loss  of  tools 
brought  to  the  work  and  used  thereon  under  the  subcontract,  in  the  ab- 
sence of  a  sttowiog  that  the  loss  was  caused  by  negligence,  especially 
if  he  bad  prerioualy  directed  removal  of  the  too^  since  ordliuuily  a 
bailee  is  not  liable  for  loss  of  goods.  In  the  absoice  of  negligence  on  his 
part,  contributing  to  the  loss. 

[Ed.  Notev— For  other  cases,  see  Bailment,  Gent  Dig.  H  46-66;  De& 
Dig.  I  14.*] 

Appeal  from  Special  Term,  Cdumbia  County. 

Action  by  J.  Clarence  Rightm3rer  against  Edward  J.  Doyle  and 
others.  From  a  judgment  for  plaintiff  upon  the  report  of  a  referee, 
defendants  appeal.    Reversed,  and  new  trial  granted  conditionally. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

John  J.  McCall,  of  Albany,  for  appellants. 
Hardd  Wilscm,  Jr.,  of  Hudscm,  for  respondent 

SMITH,  P.  J.  This  is  an  action  brot:^ht  to  fcweclose  a  lien  filed 
by  the  respondent  against  certain  moneys  due  the  appellants  Doyle 
and  Johnston,  comprising  the  contracting  firm  of  E.  J.  Doyle  &  Co., 
from  the  towns  of  Greenport  and  Claverack,  on  account  of  the  erec* 
tion  of  a  bridge  over  Claverack  creek,  which  forms  a  boundary  be- 
tween said  towns.  The  respondent's  cUum  is  for  money  due  and  ow- 
ing to  him  from  said  contractors  for  services  of  men  and  teams,  and 
also  for  tools  and  materials  by  him  furnished.  He  also  sues  to  fore- 
close another  lien  against  said  moneys,  also  for  services  and  tools,  as- 
signed to  him  by  one  Van  Hoesen.  The  defendam  towns  did  not  ap- 
pear, and  no  personal  judgment  was  entered  against  the  appellants, 
but  oiUy  a  ju(^^ent  directing  said  towns  to  pay  the  amount  of  both 
liens,  as  found,  out  of  the  funds  due  said  contractors  from  said  towns. 
The  amount  of  the  lien  as  filed  by  the  respondent  was  for  $1,000.61» 
and  of  the  lien  filed  by  Van  Hoesen  was  $133.30.  At  a  Special  Term 
held  in  Columbia  county  March  16,  1911,  Hon.  J.  Rider  Cady  was  ap- 
pointed a  referee  to  hear  and  determine  the  issues  herein,  and  fr<»n 
the  judgment  entered  upon  his  report  this  appeal  is  taken. 

[1]  The  total  amount  of  respondent's  claim  as  filed  by  him  and 
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apart  from  all  credits  conceded  to  appellants  was  $1^59.36,  and,  as 
found  by  the  learned  referee,  was  $1,129.65.  Respondent  admitted 
credits  of  $25875,  while  the  referee  found  creilits  applicable  of  $733.- 
89.  This  difference  was  largely  due  to  the  fact  that  the  referee  al- 
lowed as  against  respondent's  claim  as  filed  certain  payments  which 
respondent  did  not  deny,  but  which  he  claimed  were  properly  applica- 
ble to  other  work  performed  hy  him  for  these  same  contractors.  Up- 
on this  point  we  think  the  finding  of  the  referee  was  fairly  supported 
by  the  evidence.  A  considerable  item  of  respondent's  claim  is  for 
teaming  performed  for  these  contractors  during  the  mcmth  of  August, 
1910.  The  appellants  claim  that  the  bridge  cMitract,  on  account  of 
which  this  Hen  was  filed,  was  completed  by  the  last  of  July,  and  con- 
sequently that  any  services  by  respondent  subsequent  to  that  time  are 
not  covered  by  the  lien  filed.  It  appears  that  the  teamii^  in  ques- 
tion during  August  was  largely  done  in  connection  with  lowering  the 
bed  of  the  stream  underneath  the  bridge.  Appellant's  contract  with 
the  two  towns  for  the  erection  of  this  bridge  specified:  "Removing 
earth  as  shown  on  the  plans  in  order  to  nuike  the  culvert  available 
for  carrying  water."  The  plan  showed  a  lowered  and  practically  level 
creek  bed  under  the  bridge,  and  required  considerable  occavating  there 
in  order  to  widen  and  deepen  the  channel,  and  remove  part  of  die 
embankment  of  the  cUd  bridge.  It  appears  that  subsequently  to  ob- 
taining the  bridge  contract  this  contracting  firm  secured  from  the 
state  a  highway  contract  for  building  the  road  adjoining  the  bridge. 
This  highway  contract  necessitated  the  use  of  a  large  amount  of  earth 
for  filling  at  the  approaches  to  the  new  bridge,  and  much  of  the  earth 
removed  from  the  bed  of  the  creek  during  the  month  of  August  was 
actually  used  on  the  faighway  and  its  approaches.  Appellants  had 
no  place  from  which  to  procure  filling  material  without  payment  there- 
for other  than  the  creek  bed  under  and  at  either  side  of  the  bridge 
within  the  limits  of  the  highway,  and  th^  now  assert  that  respond- 
ent's claim  for  services  during  August  was  applicable  for  work  under 
the  highway  contract  only,  and  not  under  the  bridge  contract  as  filed. 
We  think,  however,  that  the  fact  that  the  same  work  might  actually 
be  in  part  performance  of  the  two  contracts  does  not  prevent  a  recov- 
ery for  it  under  the  first  or  bridge  contract.  It  appears  from  the 
evidence  that  most,  if  not  all,  of  the  removal  of  earth  from  the  creek 
bed  at  this  point  was  necessary  to  comply  with  the  terms  of  the  bridge 
contract,  and,  if  this  is  so,  such  removal  was  fairly  work  done  under 
the  bri(te  contract,  irrespective  of  where  the  soil  so  removed  was 
finally  placed,  and  whether  or  not  its  ultimate  disposal  in  a  particular 
location  might  also  help  to  complete  the  highway  contract,  provided 
that  such  placing  did  not  add  to  the  cost  of  removal,  of  which  there 
is  no  proof. 

[2]  The  serond  clause  of  action,  which  covered  the  lien  filed  by 
Van  Hoesen,  respondent's  assignor,  was  for  a  total  amount  of  $163.80 
with  credits  admitted  of  $30.50,  and  was  found  by  the  referee  at 
$172.45,  with  credits  of  $42.80.  Of  the  amounts  claimed  and  allowed 
the  sum  of  $50.05  was  claimed  1^  respondent  on  account  of  tools  and 
implements  furnished  the  appellants  at  their  request,  and  the  referee 
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allowed  respondent  for  these  items  the  sum  of  $49.65.  It  appears  that 
these  tools  belonged  to  Van  Hoesen.  and  had  been  taken  to  the  woHc 
for  ase  on  the  bridge  contract.  There  is  evidence  that  they  were  so 
used  in  the  early  part  of  the  job,  but  were  not  much  used  later  on, 
that  they  were  stored  near  the  bridge  in  a  box  in  a  certain  bam  rented 
by  the  ODntractors,  and  that  they  were  there  destroyed,  together  with 
property  owned  by  the  contractors,  by  a  fire  that  burned  the  barn  and 
its  contents  in  the  fall  of  1910.  Appellant  Doyle  testifies  that  prior 
to  this  fire  in  April,  and  again  in  September  or  October,  Van  Hoesen 
was  notified  to  remove  his  tools  from  the  job  on  the  ground  that  they 
were  not  needed.  This  evidence  is  in  part  confirmed  by  the  testimony 
of  his  partner  Johnston  and  his  attorney  Brady,  and  is  not  contra- 
dicted by  Van  Hoesen.  It  does  not  appear  what  part,  if  any,  of  these 
tools  was  used  up  or  lost  on  the  work  prior  to  the  fire  or  prior 
to  appellant's  orders  to  remove  them.  We  accordingly  think  the 
•  appellants  could  not  be  charged  with  practically  the  total  value  of 
these  tools  as  was  found  by  the  referee.  Even  if  these  tools  were 
brought  to  the  work  and  used  thereon  pursuant  to  agreement,  the 
appellants  surely  were  not  liable  for  any  loss  resulting  from  the 
destruction  of  such  articles  by  fire,  without  the  negligence  of  ap- 
pellants, and  especially  after  they  had  previously  directed  the  re- 
moval of  the  tools.  A  bailee  is  ordinarily  not  liable  for  the  loss 
of  goods  of  another  in  his  possession  in  the  absence  of  negligence 
on  his  part  contributing  to  the  loss.  It  may  also  be  noted  that  the 
evidence  regarding  Van  Hoesen's  claim  of  $48  for  services  ren- 
dered is  not  at  all  conclusive,  but  may  possibly  be  regarded  as 
sufiicient  to  sustain  the  referee's  finding  in  allowing  this  sum. 

A  number  of  alleged  errors  by  the  referee  are  assigned  by  appel- 
lants upon  this  appeal,  especially  as  regard  the  rate  per  day  of  the 
teams,  the  amount  and  price  of  the  stone  delivered,  and  the 
amounts  of  the  credits  allowed  for  coal  and  lumber.  As  to  all  of 
these  matters,  it  may  be  briefly  said  that  the  evidence  was  con- 
flicting, but  upon  an  examination  of  the  record  we  are  not  per- 
suaded that  the  referee's  findings  in  these  respects  were  contrary 
to  the  weight  of  evidence.  The  judgment  should  be  reversed  on 
law  and  fact  and  a  new  trial  granted  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  will  consent  to  a  reduction  of  the  judg- 
ment to  exclude  the  value  of  the  tools  furnished  by  plaintiff's  as- 
signor, in  which  case  judgment  as  so  reduced  is  affirmed  without 
costs  to  either  party. 

Judgment  reversed,  referee  discharged,  and  new  trial  granted 
with  costs  to  appellants  to  abide  event,  unless  plaintiff  consents  to 
a  reduction  of  the  judgment  to  exclude  the  value  of  the  tools  fur- 
nished by  plaintiff's  assignor,  in  which  case  the  judgment  as  so 
reduced  is  affirmed  without  costs  to  either  party.  This  reversal  is 
upon  the  ground  that  the  evidence  does  not  show  that  the  defend- 
ant was  guilty  of  any  negligence  in  the  loss  of  the  tools  sued  for 
in  the  second  cause  of  action.  All  a>ncur. 
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In  r«  TOLL  BBIDGB  IN  ST.  LAWRENCB  COUNTY. 

STATE  T.  BLACK  LAEB  BRIDGB  Ca 

(Snpnme  Court,  Appellate  Dlvlsioiii,  Tblrd  Department  September  11,  1912.) 

1.  BuNsin  Dtncun  (|  168*>— Toxx  Bsmo— AfH)iJxnnoN  bt  Oduxttt— Fbo- 

OBDIHG — OOmiBHATION  OT  REPORT. 

Hlgbwajr  Law  (Conaol.  Laws  1909,  c.  26)  1 266,  as  to  the  acqnlsltton  of 
toll  bridges,  provides  that  the  AttorDey  General  shall  apply  to  the  court 
for  a  commission  to  appraise  the  value  of  the  bridge  and  franchises  In 
accordance  with  the  proTislons  of  the  Code  for  the  condemnation  of  prop- 
erty for  pabllc  purposes;  that  the  Attorney  Omeral  shall  certify  the 
commission's  determination  of  value  to  the  O)mptroller  and  to  the  board 
or  boards  of  supervisors  of  the  county  or  coantles  wherein  the  bridge 
Is  situated,  who,  after  receipt  thereof,  shall  adopt  a  resolution  Approying 
the  purchase  of  the  bridge  and  providing  for  the  payment  of  the  county's 
■hare.  Beid,  that  while  the  pcooeedlSK  was  anthorlMd  Laws  ISO^  a 
146,  anch  aet  did  not  dlqiense  with  any  of  the  provisions  ttf  the  eoaaAau- 
natlfHi  law  tor  aoqnlrlng  title,  and  it  being  indispensable  to  the  acquiring 
of  title  under  that  law  that  an  order  be  obtained  con&rmlng  the  reiiort 
of  the  commissioners,  and  that  a  final  order  be  entered  in  the  proceeding 
as  provided  by  Code  Civ.  Proc.  f  8371,  the  obtaining  of  such  order  prior 
to  the  taking  of  the  vote  by  the  board  of  supervisors  was  not  premature. 

[Ed.  Nota— For  other  caaos^  aee  Btantaient  Dmnain,  Gent  Dig.  |  481; 
Dec.  Dig.  I  169.*] 

2.  Costs  <|  S*) — Lboai.  PaoomnxRa*— Aixowahcb  of  Oom. 

In  the  absence  of  a  statute  allowing  for  costs  and  expenses  in  l^al 

proceedings,  none  can  be  recovered. 

[Ed.  Nota— For  other  cases,  see  Costs,  Cent  Dig.  H  li  4,  S;  Dec.  Dig. 
%  ^  3 

8.  Ejfimirr  Domaih  Q  260*) — Special  FaooEBDiiiaB— Bzma  Aklowaiks. 

The  power  to  award  costs  in  special  proceedings,  unless  otherwise 
Bpeclall7  provided,  was  llzed  and  limited  by  Code  Civ.  Proc.  S  3240,  and 
a  court  In  iwoceedings  to  acquire  title  to  a  toll  twldge  had  no  pow«r  un> 
der  such  section  to  grant  an  extra  allowance  of  costs  against  the  state. 

[Ed.  Note.— For  other  caaea,  see  Eminent  Domain,  Gent  Dig.  H  690- 
698;  Dec.  Dig.  |  26S.*] 

4.  EunfEnr  Dohaut  <|  266*)— Hxtu  Auawakcb— COHDEMHAXXoif  Fbocbid- 
inos — Suits — ^Avplicatioh. 

Code  Otv.  Proc.  |  8372,  proTides  that  when  In  eondenmaUon  proceed- 
ings the  compensation  awarded  shall  not  exceed  the  price  offered  for  tb» 
property,  or,  if  no  offer  Is  made,  the  court  In  the  final  order  shall  award 
costs  to  the  defendant  Held  that  where  no  offer  to  purchase  could  be 
made  because  the  property  sought  to  be  condemned  consisted  of  the 
bridge  arfd  franchisee  of  a  toll  bridge  company  whteh  could  not  be  sold 
without  statutory  authority,  such  section  did  not  apply,  and  did  not 
therefore  authorize  an  extra  allowance  of  costs. 

[Bid.  Note.— For  other  casea,  see  Eminent  Domain,  Cent  Dig,  It  690- 
698;  Dec  Dig.  |  266.*] 

(L  EuiKKOT  Domain  (|  265*) — ^Toix  Budobs— CoNDEunATiON — Costs. 

In  proceedings  to  condemn  the  property  and  franchises  of  a  toll  bridge 
company,  the  court  was  authorized  by  Code  Civ.  Proc.  {  3240,  to  award 
costs  to  the  defendant  at  the  rate  allowed  for  similar  services,  In  an 
action  brought  In  the  Supreme  Court 

[Ed.  M<M».— For  other  cases,  see  Smln«it  Domain,  Cent  Dig.  H  699- 
698;  Dec.  Dig,  j  265.*]  
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Appeal  from  Special  Term,  St.  Lawrence  County. 

In  the  matter  of  the  application  of  the  State  of  New  York  to 
acquire  a,  toll  bridge  in  St.  Lawrence  county  owned  by  the  Black 
Lake  Bridge  Company.  From  an  order  confirming  the  report  of 
commissioners  in  awarding  to  the  bridge  company  taxable  costs 
and  an  additional  allowance  of  $300,  the  State  appeals.  Modified. 
.  Argued  before  SMITH,  P.  J.,  and  KELLOGG.  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Thomas  Carmody,  Atty.  Gen.,  for  the  State. 

George  £.  Van  Kennen,  of  Ogdensburg,  for  respondent 

LYON,  J.  This  proceeding  for  the  abolition  of  a  toll  bridge  in 
the  county  of  St.  Lawrence  was  instituted  in  August,  1909,  by  peti- 
tion, addressed  to  this  court,  having  been  preceded  by  the  passage 
in  June,  1909,  by  the  board  of  supervisors  of  a  resolution  for  the 
abolition  of  the  bridge,  and  in  July,  1909,  by  the  certification  of 
approval  by  the  State  Commission  of  Highways,  as  required  by 
sections  263  and  264  of  the  Highway  Law  (Consol.  Laws  1909,  c. 
25).  This  toll  bridge  is  owned  by  the  Black  Lake  Bridge  Com- 
pany, and  crosses  the  division  line  between  the  towns  of  Morris- 
town  and  Macomb,  and  connects  highways  sought  to  be  improved 
by  state  aid.  Pursuant  to  the  petition  above  mentioned,  no  answer 
having  been  interposed,  the  court  adjudged  that  the  condemnation 
of  said  bridge  and  franchise  was  necessary  for  public  use,  and  that 
the  state  was  entitled  to  take  the  bridge  and  franchise  upon  mak- 
ing proper  compensation  therefor,  and  appointed  three  commission- 
ers to  ascertain,  appraise,  and  fix  the  compensation  to  be  made 
therefor.  In  November,  1909,  the  commissioners  filed  their  report, 
in  which  they  appraised  the  present  value  of  the  bridge,  with  fran- 
chise, right  of  way,  and  other  properties  and  rights  appertaining 
thereto,  for  which  compensation  should  be  made,  at  $26,378.75,  and 
certified  their  fees  and  expenses  to  be  $207.49.  Early  in  Decem- 
ber, 1909,  the  Attorney  General  certified  to  the  Board  of  Super- 
visors of  St.  Lawrence  County,  and  also  to  the  State  Comptroller, 
the  determination  of  said  commission,  and  also  certified  that  the 
expenses  of  the  state  upon  the  condemnation  were  $166.35.  The 
regularity  of  the  proceedings  to  this  point  is  not  challenged.  No 
further  step  was  taken  until  in  the  month  of  April,  1910,  when  the 
Bridge  Company  applied  at  a  Special  Term  of  this  court  for  an 
order  confirming  the  report  of  the  commissioners,  and  for  a  final 
order  as  provided  by  law,  together  with  an  allowance  of  costs  to 
the  Bridge  Company  and  for  such  further  relief  as  to  the  court 
might  seem  just  and  proper.  Upon  such  application,  the  court 
granted  an  order  confirming  the  report  of  the  commissioners,  and 
ordering  and  adjudging  that  compensation  be  made  to  said  Bridge 
Company  for  the  said  appraised  value  of  said  bridge  property  and 
franchise,  together  with  said  fees  and  expenses,  and  ^at,  upon 
such  payment  thereof  being  made,  the  state  should  be  entitled  to 
enter  into  possession  of  the  property  condemned.   The  order  also 
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granted  costs  of  the  proceeding'  and  an  additional  allowance  to  the 
Bridge  Company.  It  is  from  such  order  that  this  appeal  has  been 
taken  by  the  Attorney  General.  Two  grounds  of  reversal  are  urged 
by  the  appellant:  First,  that  the  granting  of  the  order  was  prema- 
ture, in  that  the  statute  contemplated  the  adoption  by  the  boatd 
of  supervisors,  upon  the  receipt  by  such  board,  from  the  Attorney 
General  of  the  said  certification  of  determination  of  said  commis- 
sioners, of  a  resolution  approving  the  purchase  of  the  toll  bridge, 
which  has  never  been  passed,  and  that  the  passage  of  such  resolu- 
tion must  precede  an  application  for  an  order  confirming  the  re- 
port of  the  commissioners;  second,  that  the  court  was  without  au- 
thority to  grant  taxable  costs  or  an  additional  allowance. 

[1]  As  to  the  first  ground  of  objection,  section  265  of  the  Highway 
Law  provides  that: 

"Tbe  Attorney  General  shall  apply  to  tbe  court,  in  the  name  of  the  people 
of  the  state,  for  the  appointment  of  a  commisston  to  appraise  the  value  of 
said  toll  bridge  and  the  franchise  thereof  and  proceed  to  acquire  title  to 
Bald  toll  bridge  and  Its  franchise  rights  In  accordance  with  the  prof^tRlons 
of  the  Code  of  GlTll  Procedure  for  the  condemnation  of  proper^}  for  public 
porposes.  When  said  commlaslon  shall  hare  determined  the  value  of  such 
toll  bridge,  tbe  Attorney  General  shall  certify  such  determination  to  tbe 
comptroller  and  to  tbe  board  or  boards  of  supervisors  of  the  county  or  coun- 
ties wberehi  sadi  toll  bridge  is  situated.  After  tbe  receipt  thereof,  upon  a 
majority  vote  of  the  board  or  boards  of  aupervlsora,  they  shall  adopt  a  res- 
olution approving  the  purchase  of  said  toll  bridge  under  the  provisions  of 
tbls  article  and  providing  for  the  payment  of  the  county's  share  thereof." 

Thus  the  statute  required  the  Attorney  General  "to  proceed  to 
acquire  title/'  and  title  was  required  to  be  acquired  under  the  pro- 
visions of  the  Condemnation  Law.  Highway  Law,  §  265.  Code 
of  Civil  Procedure,  §  3359.  While  the  proceeding  was  authorized 
by  chapter  146,  Laws  of  1909,  that  law  in  no  way  modified  or  dis- 
pensed with  any  of  tbe  provisions  of  the  Condemnation  Law  for 
acquiring  title,  and  it  was  indispensable  to  the  acquiring  of  title 
under  the  Condemnation  Law  that  an  order  be  obtained  confirming 
the  report  of  the  commissioners,  and  that  a  final  order  be  en- 
tered in  the  proceeding.  Section  3371,  Code  of  Civil  Procedure; 
Schneider  v.  City  of  Rochester,  90  Hun,  171,  35  N.  Y.  Supp.  786. 

Section  265  also  required  the  Board  of  Supervisors  by  resolution 
to  "approve  the  purchase,"  but  the  purchase  could  not  be  approved 
until  the  title  had  been  acquired.  The  necessity  therefore  eixisted 
for  obtaining  the  order  of  confirmation  of  the  report  of  the  com- 
missioners prior  to  the  taking  of  the  vote  by  the  board  of  supeiv 
visors  and  the  granting  of  the  order  appealed  from  was  not  pre- 
mature. Furthermore,  the  construction  of  section  265  contended 
for  by  appellant  would  also  seem  to  be  unreasonable  in  requiring 
the  board  of  supervisors  to  provide  for  the  payment  of  the  county's 
share  of  the  expense  before  it  was  known  whether  the  award  would 
be  confirmed,  or  modified  or  set  aside,  and  whether,  if  .  confirmed, 
costs  would  be  added  and  to  what  amount. 

As  to  the  authority  of  the  court  to  grant  taxable  costs  and  an 
additional  allowance,  the  court  by  the  order  of  confirmation  award- 
ed the  Bridge  Company  "the  costs  of  the  proceeding  to  be  taxed 
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by  the  clerk  at  the  same  rate  as  is  allowed  of  course  to  the  de- 
fendant when  he  is  the  prevailing  party  in  an  action  in  the  Supreme 
Court,  including  the  allowances  for  proceedings  before  and  after 
notice  of  trial,  together  with  the  sum  of  $300  additional  allowance 
of  costs."  It  is  the  contention  of  the  appellant  that,  inasmuch  as 
chapter  146  of  the  Laws  of  1909  made  no  provision  for  an  allow- 
ance of  costs,  the  court  had  no  authority  to  grant  any  costs  what- 
ever. 

[2]  Beyond  question,  in  the  absence  of  a  statute  providing  for 
costs  or  allowances  for  expenses  in  legal  proceedings,  none  can  be 
recovered.  Matter  of  City  of  Brooklyn,  148  N.  Y.  107,  42  N.  E. 
413- 

[3]  The  power  to  award  costs  in  special  proceedings,  unless 
otherwise  specially  provided,  was  fixed  and  limited  by  section  3240 
of  the  Code  of  Civil  Procedure,  and  under  that  section  the  court 
had  no  power  to  grant  an  extra  allowance.  In  re  Application  of 
Holden,  126  N.  Y.  589,  27  N.  E.  1063. 

[4]  The  right  of  the  court  to  grant  an  extra  allowance  must  be  found, 
if  at  all,  in  the  provision  of  section  3372  of  the  Code  of  Civil  Procedure, 
to  the  effect  that  where  the  compensation  awarded  shall  not  exceed  the 
price  offered  for  the  property,  or,  if  no  offer  was  made,  the  court  shall 
in  the  final  order  award  costs  to  the  defendant.  Concededly  no  offer 
was  made  in  this  proceeding,  and  the  property  sought  to  be  acquired, 
and  for  which  compensation  was  to  be  made  by  the  state,  the  coun- 
ty, and  the  towns,  included  the  franchise  of  the  Bridge  Company, 
which  could  not  be  sold  without  statutory  authority,  which  did  not 
exist;  hence  no  offer  to  purchase  could  have  been  made.  Carpen- 
ter v.  Black  Hawk  Mining  Co.,  65  N.  Y.  43;  10  Cyc.  1090;  Matter 
of  Rochester  Water  Commissioners,  66  N.  Y.  413.  Where  the 
owners  are  under  legal  disability  to  convey,  the  provision  of  sec- 
tion 3372  awarding  costs  to  the  defendant  where  no  offer  was  made 
do  not  apply,  and  hence  the  court  had  no  authority  under  that  sec- 
tion to  direct  that  the  defendant  recover  costs  of  the  plaintiff.  In 
re  Manhattan  Railway  Co.  v.  McKee,  1  App.  Div.  488,  37  N.  Y. 
Supp.  269. 

[5]  However,  the  court  had  authority  to  award  costs  to  the  de- 
fendant under  section  3240  of  the  Code  of  Civil  Procedure  at  the 
rates  .allowed  for  similar  services  in  an  action  brought  in  this  court. 
Such  was  the  holding  in  Matter  of  City  of  Brooklyn,  148  N.  Y. 
107,  42  N.  E.  413,  where  the  condemnation  proceedings  were  un- 
der a  special  statute  containing  no  provision  for  costs  or  allow 
ances.  The  taxable  costs  awarded  by  the  court  being  within  the 
provisions  of  section  3240  were  proper. 

The  order  appealed  from  should  be  modified  by  striking  there- 
from the  provision  for  an  extra  allowance  of  costs,  and,  as  so  modi- 
fied, should  be  affirmed.  All  concur. 
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WASHBUBN  T.  EHPIRB  BBIOK  &  SUPPLY  Ca 


(Suprettie  Court,  App^ate  EHTlslon,  Third  DepflrtmCTt  September  11,  1912.) 

1.  SHiPPina  (i  177*) — DsinTSSAGB — ^Liabiutt  or  CoN8iaK«x. 

A  consignee  and  owner  of  a  cargo  Is  liable  to  the  owner  of  the  vessel 
for  damages  In  the  natnre  of  demnrrage  for  unreasonable  delay  In  dls- 
chai^lng  the  cargo  after  arrlTal,  thon^  the  bUl  of  lading  contains  no 
stiptilation  as  to  demnrrage  and  preacrlbeB  ao  time  within  whldi  the 
caigo  flhaU  be  dlecba^ed. 

[Ed.  Note.—VOT  other  cases,  see  Shipping;  Gflot  Dig.  U  676-S8%  684; 
Dec.  Dig.  I  177.*] 

2.  SHiFPXHa  (I  177*) — Dbuubbaoi— LiABiLiTT  or  GonatomaB's  Veivdkb. 

The  vendee  of  the  consignee  of  a  cargo  la  liable  to  the  owner  of  the 
Teesel  for  damages  reonlting  from  unreasonable  delay  by  the  vendee  in 
unloading. 

[Ed.  Note.— For  other  canos,  see  ShlKdng,  Gent  Dig.  H  B7O-082,  084; 
Dec.  Dig.  i  177.*] 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  George  Washburn  against  the  Empire  Brick  &  Supply 
Company.  PFom  a  judgment  for  plaintifiF,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ, 

Howard  Chipp,  of  Kingston,  for  appellant. 
Amos  Van  £tten,  of  lungston,  for  respondent 

LYON,  J.  The  plaintiff,  who  was  the  owner  of  a  barge,  manned 
by  a  crew  m  his  employ,  verbally  chartered  the  same  to  the  Dinans, 
who  were  manufacturers  of  brick  at  East  Kingston,  N.  Y.,  to  car- 
ry a  load  of  their  brick  from  their  yard  to  New  York  City,  there  to 
be  sold.  The  barge,  loaded  with  brick,  was  towed  to  the  dock 
near  Fifty-Second  street.  North  river,  which  was  the  public  market 
place  for  the  sale  of  brick,  and  on  the  13th  day  of.  November,  1909, 
the  cargo  of  brick  was  sold  by  the  Dinans,  through  their  broker, 
McNamara,  to  the  defendant,  which  was  a  dealer  in  building  ma- 
terials. At  the  time  of  the  sale,  the  broker  delivered  to  the  captain 
of  the  barge  a  writing,  as  follows : 


"Cap.  Henry  Fox,  Bg.  Nellie  H,:  Deliver  ca^  Hd.  brick  at  dock  Ford- 
ham  landing  Harlan  river  fbr  Bmidre  BtUA  ft  Supply  Go.  who  will  please 
pay  yon  9/-  p«r  H  freight  &  Bz.  towing  leas  33-7BAI0  doL  at  yard.  JtOm 
C  McNamara." 

The  city  authorities  did  not  allow  brick  to  be  piled  upon  the 
docks,  making  it  necessary  to  load  them  at  the  barge  upon  trucks 
furnished  by  the  defendant;  the  men  upon  the  barge  assisting  in 
the  loading  by  tossing  the  brick  to  the  truckmen,  which  the  crew 
upon  plaintifTs  barge  were  at  all  times  in  readiness  to  do.  In  tiiis 
manner  from  sixtv  to  one  hundred  thousand  brick  could  be  un- 
loaded daily.  The  sale  of  the  cargo  of  brick  by  the  Dinans  to  de- 
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fendant  was  subject  to  the 'conditions  for  usual  and  ordinary  time 
for  unloading.  By  the  terms  of  the  sale,  the  cargo  was  to  be  de- 
livered by  the  Dinans  at  Fordham  Landing,  East  river,  which  was 
a  public  dock  of  the  city  of  New  York,  at  which  the  barge  arrived 
and  was  placed  for  unloading  November  15th  or  16th.  Defendant 
commenced  unloading  on  ttuit  day,  and  on  November  20th  paid 
the  captain  in  charge  of  the  barge  $75  on  account.  On  November 
16th,  20th,  and  27th  plaintiff  notified  defendant  that  he  wished  the 
barge  promptly  unloaded,  and  on  November  29th  the  plaintiff  seat 
the  defendant  a  telegram,  saying  he  should  claim  $15  per  day  de- 
murrage after  reasonable  time  for  unloading,  to  which  the  defend- 
ant answered: 

"We  do  not  recognize  having  had  any  tEansactlon  with  yon  legarding  the 
above  matter  and  deny  any  responalbllUy  for  the  bill." 

By  December  1st  the  defendant  had  unloaded  about  two-fifths 
of  the  cargo,  at  which  time  the  defendant  ordered  the  barge  towed 
to  Kingsbridge,  where  the  unloading  was  completed  about  Decem- 
ber 10th  arid  the  barge  released.  In  the  latter  part  of  December, 
1909,  the  plaintiff  obtained  from  the  Dinans  an  assignment  of  any 
claims  which  might  exist  in  their  favor,  growing  out  of  the  delay 
in  unloading  the  barge,  and  authorizing  the  plaintiff  in  his  name 
or  otherwise,  but  at  his  expense,  to  enforce  the  same.  Soon  there- 
after this  action  was  brought  to  recover  damages  for  15  days'  de- 
tention of  the  barge  after  the  expiration  of  usual  and  ordinary  time 
for  unloading.  The  defense  was  interposed  that  the  cargo  was  un- 
loaded within  the  usual  and  ordinary  time  for  unloading,  and  that 
the  defendant,  as  vendee  of  the  consignee,  was  not  liable  to  plain- 
tiff on  contract,  express  or  implied.  Upon  the  trial  the  jury  award- 
ed the  plaintiff  a  verdict  for  $130,  for  which,  with  costs,  the  judg- 
ment appealed  from  was  entered. 

Tht  verdict  was  fully  warranted  by  the  evidence  in  case  a  lia- 
bility existed  upon  the  part  of  the  defendant  to  the  plaintiff  on 
account  of  unreasonable  delay  upon  the  part  of  the  defendant  in 
unloading  the  cargo. 

[1]  That  a  consignee,  who  is  the  owner  of  the  consigned  cargo, 
is  liable  to  the  owners  of  the  vessel  for  damages  in  the  nature  of 
demurrage  for  unreasonable  delay  in  discharging  the  cATgo  after 
arrival,  although  the  bill  of  lading  contains  no  stipulation  as  to 
demurrage  and  prescribes  no  time  within  which  the  cargo  shall 
be  discharged,  must  be  regarded  as  settled  in  this  state.  Scholi  v. 
A.  &  R.  Iron  &  Steel  Co.,  101  N.  Y.  602,  5  N.  E.  782;  Dayton  v. 
Parke,  142  N.  Y.  391,  37  N.  E.  642. 

[2]  The  vendee  of  the  consignee  is  also  liable  to  the  owner  of 
a  vessel  for  damages  resulting  from  unreasonable  delay  upon  the 
part  of  the  vendee  in  unloading.  Houge  v.  Woodruff  (D.  C.)  19 
Fed.  136 ;  Two  Hundred  and  Seventy-Five  Tons  of  Mineral  Phos- 
phates (D.  C.)  9  Fed.  209. 

In  the  case  at  bar  the  defendant  was  the  consignee  of  the  cargo 
of  brick  after  it  left  the  dock  at  Fifty-Second  street  for  Fordham 
Landing  as  certainly  as  though  he  had  bought  the  brick  while  stiU 
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in  the  Dinans'  yard  at  East  Kingston,  or  on  the  trip  down  the 
river;  and  upon  the  placing  of  the  barge  for  unloading  at  Fordham 
Landing,  and  the  occurrences  hereinbefore  detailed  constituting  an 
acceptance  of  the  cargo,  the  defendant  was  both  the  consignee  and 
owner,  and  as  the  delay  complained  of  occurred  subsequent  there- 
to, and  was  found  by  the  jury  to  have  been  the  fault  of  the  de- 
fendant, the  judgment  should  be  affirmed.  All  concur. 


LESTER  et  aL  T.  TILIiAOE  OF  BLAISDEUX 
(Boprwne  Oottrt,  Special  Term,  Brie  Oonnty.  Jane,  1912.) 

1.  BHiNEirr  DouAiN  (8  101*)— Sidewalks — Chansi:  or  GsADfr— Dauaoks. 

Where  a  sidewalk  bad  been  maintained  by  a  city  at  a  gnAe  10  to  12 
iDcbes  below  tbe  level  of  the  center  of  the  street  for  17  years,  and  claim- 
ants' adjoining  property  bad  been  improved  wltb  reference  to  tbe  side- 
walk as  BO  located,  a  raise  of  the  walk  fn»n  10  to  14  Incbes  was  a  change 
of  grade  for  whldi  claimants  were  entitled  to  damages,  imder  Tillage 
Lew  (Oonsol.  Laws  1909,  c.  64)  {  169,  providing  that  if  a  change  of  grade 
shall  Injuriously  affect  any  bolldlDg  or  land  adjacoit  tboreto,  or  the  use 
thereof,  tiie  <^nge  of  grade,  to  the  extent  of  the  damage  resulting,  shall 
be  deemed  a  taking  of  such  adjacoit  iwoperty  for  public  nse  for  which 
compensation  shall  be  made. 

[Ed.  Note.— For  other  cases,  see  Ebnlnent  Domain,  Gent  f>lf.  tS  269, 
2T0;  Dea  Dig.  %  101*1 

2.  EVINEITT  DOHAXir  ({  101*) — SiDBWAUS— ObKAlVOB  OW  OBADK— TAOAHT  PBOP- 


A  change  of  sidewalk  grade  in  front  of  a  vacant  lot,  not  adjacent  to 
any  buUding,  was  not  a  taking  of  pro];>erty  for  which  the  owner  was 
entitled  to  damages,  under  Village  Law  (ConsoL  Laws  1909,  c.  64)  §  159, 
providing  for  a  recovery  of  damages  In  case  a  change  of  grade  shall  in- 
juriously affect  any  building  or  land  adjacent  thereto,  or  the  use  thereof. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  $1  260, 
270;  Dea  Dig.  |  lOL*] 

S.  EunsNT  DoicAiN  240*) — Sidkwai.kb — Chanob  or  Okadb — Cowvutsx- 
TXON  Law. 

Condemnation  Law  (Code  Civ.  Froc.  SS  3367,  8369).  providing  for  a 
trial  of  issues  by  tlie  court  or  refwe^  and  that  if  tried  hj  a  referee  Judg- 
ment  shall  be  entwed  on  his  report,  applies  to  proceedings  for  damages 
foT'  duu«e  of  sidewalk  grade  oiUy  attec  tbe  aiwolntmait  of  commls^on- 
ers,  in  oonformlty  to  Village  Law  (GonaoL  Laws  1909,  c  6^  S  159. 

[Ed.  Not&— For  otiux  cases,  see  Eminent  Domain,  Cent  Dig.  |  550; 
Dec  Dig.  I  240.*] 
4.  Euuranr  DovAin  (|  240*)— Attthobxtt  or  Bkfbbie— Sttbkissioit. 

Wh«re  a  proceeding  to  recover  damages  to  real  property  by  change  of 
sidewalk  grade  was  referred  to  a  referee  to  bear  and  decide  the  same 
and  report  to  the  court  with*  all  convenlrat  speed,  and  the  attorneys  for 
all  parties  treat  the  proceedings  as  being  before  the  Special  Term  for 
trial,  and  not  before  the  referee,  by  moving  for  a  confirmation  of  the  re- 
port, which  contains  no  direction  for  the  entry  of  Ja(^^ent  thereon, 
the  refer^s  report  will  be  regarded  as  advisory  only,  and  not  one  on 
which  Judgmmt  should  be  entered  as  In  tbe  case  of  reference  to  hear 
and  determine. 

[Ed.  Note. — For  ottiee  cases,  see  Eminent  Domain,  Cent  Dig.  |  660; 
Dec.  Dig.  I  240.*] 
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In  the  matter  of  the  claim  of  Jessie  I.  Lester  and  others  against 
the  Village  of  BiaisdelL  On  motion  to  confirm  the  report  of  a  ref'- 
eree.  Denied. 

Donnelly,  O'Neil  &  Grass,  of  Buffalo,  for  the  motion. 
Bartholomew  &  Bartholomew,  of  Buffalo,  opposed. 

BROWN,  J.  The  various  claims  made  against  the  village  of 
Blaisdell  are  based  upon  the  allegation  that  the  grade  of  the  side- 
walk on  the  south  side  of  Lake  avenue  has  been  changed,  raising 
the  surface  level  of  such  sidewalk  in  front  of  claimants'  premises 
about  one  foot  or  more,  causing  damages  for  the  assessment  of 
which  claimants  ask  for  the  appointment  of  commissioners.  The- 
village  answered,  denying  that  such  change  of  grade  had  been 
made.  The  issues  presented  were  referred  to  hear,  decide,  and 
report  to  the  court;  the  referee  reporting  that  the  raising  of  th& 
sidewalk  in  front  of  the  Lester  property  10  to  14  inches,  and  the- 
sidewalk  in  front  of  the  premises  of  the  other  three  claimants  12 
inches,  by  the  village  authorities  in  1911  was  not  such  a  change  of 
grade  as  to  incur  any  liability  on  the  part  of  the  municipality  for 
the  damage  occasioned. 

[1]  It  appears  from  the  referee's  report  that  from  about  1893  to- 
1911  the  level  of  the  sidewalk  in  front  of  claimant's  premises  was 
from  10  to  12  inches  below  the  level  of  the  center  of  the  street, 
and  from  12  to  18  inches  above  the  surface  of  the  abutting  lots;, 
the  sidewalk  being  constructed  of  2-inch  plank  laid  on  stringers 
elevated  above  the  ground  by  means  of  posts.  With  the  sidewalk 
in  this  elevated  condition,  the  claimants  erected  their  buildings. 
These  sidewalks  were  thus  constructed  by  the  town  authorities, 
and  after  the  territory  became  part  of  the  village  of  Blaisdell  were 
maintained  by  the  municipality.  It  would  seem  that  the  erection 
of  these  sidewalks  and  maintaining  them  at  a  grade  10  to  12  inch- 
es below  the  level  of  the  center  of  the  street  for  17  years  would, 
as  a  matter  of  law,  create  and  establish  a  grade  for  the  street,  at 
least  for  that  part  thereof  occupied  by' the  sidewalk.  It  is  conceded 
by  the  village  authorities  that  in  1911  the  center  of  the  street  was 
raised  about  2  inches  in  front  of  claimants'  premises;  while  it  is 
claimed  by  the  claimants  that  the  raise  was  about  6  inches.  At  all 
events,  it  clearly  appears  that  the  sidewalk  in  front  of  claimant's 
premises  was  raised  in  1911  by  the  village  authorities  to  a  grade 
of  3  or  more  inches  above  the  center  of  the  street.  While  the 
change  of  the  grade  in  the  center  of  the  street  was  very  slight,  it 
is  seen  that  the  sidewalks  were  raised'  upwards  of  1  foot  above  the 
level  at  which  they  had  been  maintained  for  upwards  of  17  years. 
So  far  as  the  change  of  grade  is  essential  for  the  appointment  of 
commissioners  to  appraise  claimant's  damages  under  the  statute,  it 
must  be  held  that  Uie  act  of  the  village  authorities  in  1911  in  rais* 
ing  the  street  center  and  sidewalks  was  a  change  of  grade,  within 
the  statute. 

Section  159  of  the  Village  Law  (Consol.  Laws  1909,  c.  64)  pio- 
vides: 
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"If  vncb  change  of  grade  shall  lojuiioosly  affect  any  bnildlne  or  land 
adjacent  thereto,  or  the  nse  thereof,  the  change  of  grade,  to  the  extent  of 
the  damage  resulting  therefrom,  shall  be  deemed  the  taking  of  such  adja- 
■omt  property  for  a  pabllc  os^' 

-and  compensation  shftlt  be  made  therefor. 

[2]  The  claimant  Toomey  bases  his  claim. for  damages  upon  the 
fact  that  the  change  of  grade  has  been  made  in  the  street  in  front 
of  his  vacant  lot.  There  is  no  building  upon  his  premises  to  be 
affected  by  such  change  of  grade.  His  land  is  not  adjacent  to  any 
building  owned  by  him.  The  use  of  no  building  or  land  adjacent 
thereto  belonging  to  him  is  affected  by  such  change  of  grade.  The 
-statute  affords  no  remedy  for  the  claimant  Toomey,  and  his  peti^ 
tion  and  claim  must  be  dismissed. 

The  fact  that  the  claimants  erected  their  buildings  with  refer- 
ence to  the  center  of  the  street  would  indicate  that  the  change  of 

frade  of  2  or  more  inches  in  the  center  of  the  street,  and  of  from 
0  to  14  inches  at  the  sidewalk,  had  not  as  injuriously  affected  their 
properties  as  would  have  been  the  case,  had  their  buildings  been 
erected  with  reference  to  the  sidewalk,  yet  the  extent  of  the  in- 
jury goes  to  the  amount  of  the  damage  to  be  recovered.  If  the 
change  of  the  grade  is  an  injury,  if  it  injuriously  affects  the  build- 
ings and  property  of  the  claimants,  fhey  are  entitled  to  a  commis- 
sion. 

The  conclusion  is  reached  that  the  motion  to  confirm  the  report 
of  the  referee  must  be  denied. 

[8]  The  order  of  reference  provides  that  the  issues  raised  by  the 
petition  and  answers  "be  and  they  are  hereby  referred  to  Philip 
A.  Laing,  as  referee,  to  hear  and  decide  the  same  and  report  there- 
on to  the  court  with  all  convenient  speed."  If  this  was  a  reference 
to  hear,  try,  and  determine,  no  application  to  the  Special  Term  for 
the  confirmation  of  the  report  of  the  referee  would  be  necessary. 
The  condemnation  law  (sections  3367  and  3369  of  the  Code  of  Civil 
Procedure)  provides  for  a  trial  of  such  issues  by  the  court  or  a 
referee,  and,  if  tried  before  a  referee,  judgment  shall  be  entered 
upon  his  report.  But  such  condemnation  law  has  no  application 
to  these  proceedings;  it  is  only  after  the  appointment  of  commis- 
sioners that  the  practice  provided  in  the  condemnation  law  must 
be  followed.   Section  159,  Village  Law. 

[4]  The  fact  that  the  order  of  reference  directs  the  referee  to 
report  thereon  with  all  convenient  speed,  and  that  the  attorneys  for 
all  parties  have  treated  the  proceedings  as  being  before  the  Special 
Term  for  trial,  the  attorneys  for  the  village  moving  for  a  confirma- 
tion of  the  referee's  report,  the  only  practical  method  of  disposing 
of  the  application  seems  to  be  to  treat  the  proceedings  as  being 
before  the  court  for  a  trial  before  it  upon  the  testimony  taken  and 
report  made  by  the  referee.  The  parties  and  their  attorneys  have 
not  treated  the  proceeding  as  having  been  a  trial  before  the  ref- 
eree ;  the  referee  has  not  directed  any  judgment  to  be  entered  upon 
his  report  Such  direction  was  originauly  included  therein,  but  has 
beea  erased,  presumably  with  the  consent  of  the  referee,  and  be- 
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fore  the  delivery  of  the  report.  The  proceedings  will  be  disposed 
of  upon  the  theory  that  the  order  of  reference  was  made  for  the 
purpose  of  reliering  the  court  from  the  necessity  of  taking  the 
voluminous  testimony,  and  for  the  convenience  of  counsel  and  wit- 
nesses, and  that  the  report  of  the  referee  is  not  a  report  as  in  an 
action  to  hear,  try,  and  determine,  but  as  advisory  to  the  court 
upon  the  trial. 

It  appearing  that  the  village  of  Blaisdell  has  exclusive  control 
and  jurisdiction  of  Lake  avenue,  that  its  grade  has  been  changed, 
that  such  change  of  grade  injuriously  affected  the  premises  of  Jes- 
sie I.  Lester,  William  Brown  and  Magdalina  Brown,  and  William 
J.  Eighene,  that  their  several  claims  for  such  injury  and  damages 
have  been  properly  filed  and  presented  to  the  village  authorities, 
and  have  been  rejected,  these  claimants  are  entitled  to  an  order  or 
judgment  appointing  commissioners  to  appraise  their  damages. 

Let  findings  be  prepared. 


(77  Misc.  Bep.  214) 

VILLAGE  OF  LIBERTY  t.  NEWKIRK. 

(Supreme  Court,  Trial  T«-iii,  SuUiTan  Count;.  June,  1912.) 

1.  tfUNTOXPAL  CORPOBATIOlTfl  (|  ZOS*)— 'BOABD   OT  WaTBB  OOUIiaeiOirEBS — 


Under  tbe  Village  Law  (ConsoL  Lews  1809,  c.  64)  the  board  of  water 
commissioners  of  a  village  has  the  power  to  fix  water  rates  and  collect 
water  rents. 

[Ed.  Note.— For  other  cases,  see  Municipal  CorpontlonB,  Out  Dig.  II 
657-661;  Dec.  Dig.  {  206.*] 

2.  Tbover  ahd  GoNVBBsion  (8  33») — Answeb — SuynciBNcr. 

Where  defendant,  a  clerk  of  the  board  of  water  commissioners  of  a 
Tillage,  collected  water  rents  and  fees,  there  being  no  such  officer  known 
to  the  law  as  a  clerk  of  sach  board,  he  acted  simply  as  an  employ^ 
thereof,  and  In  an  actloa  for  conversion  of  the  money  so  effected  an 
answer  that  all  the  mon^a  received  by  lilm  during  his  aald  ei^oy  as 
€£leA  were  accounted  for  and  paid  over,  and  that  a  full  wttlanent  was 
had,  la  not  donurrable. 

tBO.  Note.— For  otbw  casea,  see  Trtrnx  and  Oonrmion,  Cent  Dig.  M 
203-206;  Dec.  Dig.  |  SB.*] 

Action  by  the  Village  of  Liberty  against  Jacob  O.  Newkirk.  On 
demurrer  to  answer  for  insufiiciency.  Ovemiled. 

William  G.  Birmingham,  of  Liberty  (George  H.  Smith,  of  Monti- 
cello,  of  cotmsel),  for  plaintiff. 
Carpenter  &  Rosch,  of  Liberty,  for  defendant 

CHESTER,  J.  In  the  complaint  it  is  alleged  in  substance  that 
the  defendant  was  the  clerk  of  the  board  of  water  commissioners 
of  the  plaintiff  from  the  16th  day  of  April,  1908,  to  the  25th  day  of 
.February,  1910,  and  that  between  those  dates,  in  the  fiduciary  ca- 
pacity aforesaid,  he  received  certain  moneys,  which  he  as  such  clerk 
had  collected  frcnn  consumers  of  water  from  the  waterworks  of 
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the  plaintiff  for  water  rents,  taxes,  and  for  tapping:  charges  and 
fees,  and  that  he  has  failed  and  refused  to  pay  over  to  the  plaintiff, 
or  to  its  treasurer,  on  demand,  $1,353.60  of  such  moneys,  but  has 
converted  the  same  to  his  own  use. 

In  his  answer  the  defendant  alleges  in  substance  that  all  the 
moneys  received  by  him  during  his  employment  as  clerk  of  the 
water  commissioners  were  accounted  for  and  paid  over  tp  said 
water  commissioners,  or  to  those  lawfully  entitled  to  the  same  pur- 
suant to  their  direction,  and  that  his  accounts  have  been  fully  bal- 
anced and  settled.  The  plaintiff  demurs  to  the  atiswer  for  insuffi- 
ciency. 

It  is  the  contention  of  the  plaintiff  that  the  defendant  is  account- 
able to  the  village  for  all  moneys  received  by  him  while  acting  as 
clerk  of  the  water  commissioners,  that  he  was  required  to  pay  such 
moneys  over  to  the  village  treasurer,  and  that  he  cannot  escape 
liability  by  paying  the  same  over  to  the  water  commissioners  per- 
sonally or  by  settling  or  adjusting  his  accounts  with  them. 

Under  a  special  act  (Laws  of  1894,  c.  676),  the  village  of  Liberty 
was  authorized  to  elect  three  water  commissioners,  who  were  given 
all  the  powers  and  rights,  and  were  made  subject  to  all  the  duties 
and  liabilities,  of  the  board  of  water  commissioners  provided  for 
by  chapter  181,  Laws  of  1875,  which  was  an  act  to  authorize  the 
villages  of  the  state  to  furnish  pure  and  wholesome  water  to  the 
inhabitants  thereof.  The  commissioners  under  the  last-named  act 
were  given  power  to  buy  or  construct  a  water  system  to  su|)ply 
the  people  of  the  village  with  water,  to  establish  a  scale  of  rents 
to  be  chai^fed  by  and  paid  to  the  commissioners  from  time  to  time, 
either  in  advance  or  at  such  time  or  times  as  they  shall  prescribe, 
for  the  supply  of  water,  to  be  called  water  rents  (Id.  §  13),  and 
that  the  entire  annual  receipts  for  water  rents,  after  deducting 
therefrom  such  sums  as  might  be  necessary  to  defray  expenses  of 
repairs  of  the  waterworks  and  extending  the  same  and  other  neces- 
sary expenses,  should  be  applied  to  paying  the  interest  on  the  wa- 
ter debt  and  to  the  establishing  of  a  sinking  fund  (Id.  §  15). 

f  1]  While  chapter  181  of  the  Laws  of  1875  was  repealed  when  the 
present  consolidated  Village  Law  (Laws  of  1909,  c.  64  [Consol. 
Laws  1909,  c.  64])  was  passed,  it  is  claimed  by  the  defendant  that 
the  special  law  (Laws  of  1894,  c.  676)  above  mentioned  remains  in 
full  force,  and  that  the  water  commissioners  of  the  plaintiff  village 
authorized  to  be  elected  thereby  still  possess  all  the  powers  con- 
ferred upon  them  by  both  of  sudi  acts,  among  which  are  the  fix- 
mg  of  water  rents  and  the  collection  of  the  same.  The  special 
act  apparently  has  not  been  expressly  repealed.  But  whether  or 
not  it  has  been  repealed  either  expressly  or  by  implication  is  unim- 
portant, for  it  seems  that  under  the  Village  Law  as  at  present  ex- 
isting, and  which  now  governs  the  plaintiff  and  its  board  of  wa- 
ter commissioners,  the  board  possesses  practically  the  same  powers 
as  formerly,  including  the  power  to  fix  the  water  rents  and  to  col- 
lect the  same. 

The  board  is  authorized  by  that  law  to  adopt  ordinances  not  in^ 
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consistent  with  law  for  enforcing  the  collecting  of  water  rents  (Vil- 
lage Law.  §  228)  and  to  establish  a  scale  of  rents  for  the  use  of 
water,  to  be  called  "water  rents/'  and  to  be  paid  at  such  times  as 
the  board  shall  prescribe  (Id.  §  229).  The  board  is  required,  be- 
tween the  1st  and  4th  day  of  March  in  each  year,  to  file  with  the 
village  clerk  its  annual  report,  containing,  among  other  things,  a 
statement  of  the  amount  of  money  on  hand  at  the  beginning  of 
the  preceding  fiscal  year  and  the  receipts  from  all  sources  during 
such  year,  an  itemized  statement  of  the  amount  paid  out  during 
such  year,  and  the  balance  on  hand.  Id.  §  235. 

[  2  ]  There  is  no  such  officer  known  to  the  law  as  a  clerk  of  the  board 
of  water  conimissioners.  The  defendant,  therefore,  was  simply  an 
agent  or  employ^  of  such  commissioners  and  acting  in  their  behalf. 
Whatever  water  rents,  taxes,  tapping  charges,  and  fees  he  col- 
lected, he  collected  by  virtue  of  the  authority  coming  from  the  com- 
missioners, who  employed  him,  and  as  their  agent.  He  bad  no 
right  or  authority  from  any  other  source  to  make  such  collections. 
If  he  paid  such  moneys  over  to  the  water  commissioners,  or  pur- 
suant to  their  lawful  direction,  as  he  alleges  he  did,  he  is  absolved 
in  my  opinion,  and  is  not  accountable  to  the  village  for  not  pay- 
ing the  same  over  to  the  village  treasurer,  who  is  the  chief  fiscal 
officer  of  the  municipality.  . 

If  these  views  are  correct,  a  sufficient  defense  is  alleged  in  the 
answer,  and  the  demurrer  thereto  must  be  overruled. 

Demurrer  overruled,  with  costs  to  defendant  to  abide  event  of 
trial  of  the  issues  of  fact  in  the  action. 


OSZ  App.  Dlv.  621.) 

PEOPLE  ex  ret  HAWI^Y  v.  HOWARD  et  at.  Board  of  Snp'rs. 

(Supreme  Gonrt,  Appellate  Divlsioii,  Third  Departmoit  Beptemha  27.  1A12.) 

L  Counties  (f  204*)— Claims— Aimwaitob—Boabd  of  Sttpkbtisobb — Juris- 
diction. 

A  connt7  board  of  ropwvlsors  has  no  autborttr  to  audit  a  claim  which 
Is  not  a  l^al  charge  against  the  coonty. 

[Ed.  Note.— For  other  cases,  see  Couotlea.  Gent  Dig.  IS  812,  81tf-321, 
837;  Dec.  Dig.  |  204.*} 

2.  Clerks  or  Courts  ({  12*) — Counms  (|  69*) — Fkes — Statutes. 

A  county  clerk,  who  Is  also  a  clerk  of  the  Supreme  Court,  Is  not  oh 
titled  to  have  any  charge  allowed  for  servlcee  or  dlflboraements,  nnleaa 
the  right  to  the  same  Is  expressly  given  by  statute. 

[Ed.  Note. — For  other  cases,  see  Clerks  of  Oonrts,  Cent  Dig.  |  34;  Dee. 
Dig.  §  12;*  Oonntles,  Cent  Dig.  H  104-116;  Dec.  Dig.  |  68.*] 

&  Glebkb  or  Gouns  (8|  17, 18,  22*) — Skbtiobb— Fekb. 

Code  Clr.  Proc.  1  8801,  provides  that  the  clerk  of  the  Supreme  Court 
shall  not  be  mtltled  to  any  fee  or  other  compensation  for  any  other  serv- 
ices In  an  action  or  special  proceeding  in  the  court  than  as  provided  in 
the  section,  except  that,  where  he  Is  also  county  clerk,  he  may  charge 
fees  as  provided  In  section  8304.  Section  8SS2  declares  that  exo^  as 
otherwise  expressly  described  thneiii,  the  title  did  not  api^  to  a  service 
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rmdered  In  a  criminal  action  or  spedal  proceeding;  or  before  an  officer. 
Beld,  that  a  dert:  was  not  entitled  to  charge  for  flUng  certificate  of  a 
physician  as  to  Inability  of  jurors  to  attend  court,  for  entering  ord»  to 
draw  extra  jurors,  for  Qllng  returns  of  justices  of  tbe  peace  pursuant 
to  app<«ls  from  judgment  of  justices  In  cirll  actions,  for  making  certifi- 
cates to  county  treasurer  as  to  attendance  and  mileage  of  petit  jurors, 
grand  jurors,  court  officers,  and  court  crier,  or  for  filing  presentment 
of  grand  jury,  all  of  which  were  within  section  3301. 

[Ed.  Note.— For  other  cases,  see  Clerks  of  Courts,  Cent  Dig.  H  43.  44. 
47,  48,  06;  Dec  Dig.  ||  17,  18,  22.*] 

4.  CuBKS  or  CovBTB  (||  17,  2%  24*)— FtiTB  CaimKAL  Oases. 

A  county  clerk,  who  was  also  clerk:  of  the  Sniveme  Court,  is  not  oi* 
titled  to  charge  the  state  for  services  rendered  In  criminal  proceedings, 
and  Is  therefore  not  entitled  to  charge  for  filing  coroner'a  inquests,  mak- 
ing certified  copies  of  court  minutes  in  criminal  cases,  filing  order  and 
furnishing  certified  copy  to  sheriff  as  to  delivery  of  prisoners,  making 
certificates  to  county  treasurer  as  to  attendance  and  mileage  of  witnesses 
before  grand  Jury  and  at  trial  before  petit  jury,  or  for  filing  presentment 
of  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Clerks  of  Conrti,  Cent  Dig.  H  48,  66» 
65;  Dec.  Dig.  S|  17,  22,  24.*] 

0.  Olsbkb  op  Cocbts  (I  12*) — CouNTr  Clkik — Fees. 

Code  ClT.  Pfoc  8  3304.  providing  that  a  county  cteiiE  shall  be  «itltled 
for  services  to  certain  specified  sums  stated,  has  no  apidlcatlon  to  serv- 
ices rendered  in  criminal  actions  or  proceedings. 

[Ed.  Note.— For  other  cases,  see  Clerks  of  ConrtB,  Cent  Dig.  I  84; 
Dec.  Dig.  I  12.*) 

9.  OouHitss  (S  78*)— CUBK— Iltes. 

Under  Legislative  Law  (Consol.  I«ws  1909.  a  82)  |  46,  subd.  8,  provid- 
ing for  Hie  dtotrlbQtion  of  Session  Laws  by  the  county  clerk,  and  declar- 
ing that  the  expense  thereof  shall  be  a  county  charge,  and  Laws  1909. 
c.  4&8,  declaring  that  the  Consolidated  Laws  shall  be  deemed  a  part  of 
the  Session  Laws  of  that  year,  a  county  clerk  Is  entitled  to  reimburse- 
ment from  the  county  for  Uie  amount  paid  for  distributing  bound  vol- 
nmes  of  the  Consolidated  Laws,  received  from  tbe  Secretaiy  of  State, 
to  be  distributed  to  town  clerks  and  county  ofilclals. 

[Ed.  Note.— For  other  cases,  see  ConntleB,  Cent  Dig.  |  114;  Dec.  Dig. 
173.*] 

7.  CouNTiEa  (S  78*) — Clebe — Fees — Ijquob  Tax  Law. 

A  county  clerk  was  expressly  required  by  Liquor  l^x  Law  (Consot 
Laws  1909,  a  34)  I  39,  to  eater  an  order  under  such  law  without  fee,  bat 
was  entitled  to  a  fee  of  25  cents  ffom  the  county  for  famishing  a  certi- 
fied copy  thereo£ 

[Ed.  Note. — For  other  cases,  see  Counties,  Coit  Dig.  H  lO^-llS ;  Dec 
Dig.  I  78.*] 

8L  Oovnnxs  (|  78*) — Clebk— Fees— Begibtibxno  Bonos. 

Laws  1911,  c.  187,  I  S,  providing  for  tbe  issoance  of  certain  hi^^ray 
county  bonds,  declares  that  th^  shall  be  attested  1^  ttie  county  derk 
under  the  corporate  seal  of  the  county.  General  Municipal  Law  (ConsoL 
Laws  1909,  c  24)  8  10,  requires  that  the  county  clerk  keep  in  his  ofllce 
suitable  books  for  the  registration  of  the  bonds,  and  that  a  noncoupon 
bond  might  be  registered  at  the  request  of  the  payee  and  a  certificate 
thereof  Indorsed  on  the  bond  by  the  clerk,  etc  Held,  that  under  Code 
Civ.  Proc  I  3304,  prescribing  tbe  fees  to  which  a  county  derk  shall  be 
eititled,  such  clerk  was  entitled  to  25  cents  for  sealing  each  of  the  high- 
way bonds;  but  the  county  was  not  liable  for  fees  for  registering  the 
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bonds,  wbleh  were  payatde  by  the  bolder  of  tbe  bond  at  wtaoM  ngiaest 
tbey  were  r^stend. 

[Ed.  Note.— Fbr  otber  eases,  see  Connttes,  Gent  Dig.  H  105-118;  Dec 
Dig.  I  78.*] 

9.  Oouimss  (i  78*)— -GunK — Feeb — Cocbt  Caixndab. 

Where  the  causes  to  be  placed  on  the  court  cal^idar  were  few,  the 
expense  of  printing  whidi,  by  County  Law  (ConsoL  lAws  1900,  c.  11)  S 
240,  is  made  a  county  charge,  would  hare  exceeded  the  sum  cbiarged  by- 
the  county  clerk  for  making  typewritten  calendars,  tbe  <Herk  was  en- 
titled to  relmbursemrat  for  such  expense  from  the  county. 

[Ed.  Note.— For  other  cases,  see  Ooimtleo,  Gait  Dig.  1 114;  Dec.  Dig. 
I  78.*] 

Ul  CouNnxa  (|  78*)— Olbbk- rnrs  "Bup«bvmcbm*  BasoLunon— NonmNo 

Justices. 

A  county  clerk  was  ^titled  to  reimbursement  from  the  county  for  the 
actual  eq}ense  to  him  of  notifying  justices  of  the  adoption  of  reeolntlons 
of  the  board  of  supenlsors. 

[Ed.  Note.— For  other  casee,  see  Oonntles,  Gmt  Dig.  1 114;  Dec  Dig. 
i  78.*J 

11.  CouNTUB  (I  74*) — GuRK— Vtes— Ghabqb  Aoaiitbt  GoumT. 

Whwe  It  bad  been  the  custtun  of  the  oouaty  clerk  of  F.  county  to  file 
a  claim  against  tbe  county  for  recording  bonds  of  county  offlcers,  for 
recording  appointments  of  deputy  sheriffs,  for  oerOfying  sureties  on 
sheriff's  bonds,  for  filing  statement  of  county  treasurer,  for  entering  dis- 
charges of  collector's  bonds  and  renewals,  for  fumlshlog  certified  copies 
of  presmtmrat  of  grand  jury  made  at  request  of  dlstilct  attorney,  and 
for  filing  grand  Jury  list  presented  by  tbe  clerk  of  the  board  of  supers 
TlBors,  chaises  for  sndi  services  were  properly  allowed,  tliongb  under 
Public  Offlcers  Law  (Oonaol.  Laws  1900.  c.  47)  |  68,  fees  for  those  serr- 
icee  sbonld  bare  been  paid  by  the  county  facials  at  whose  request  Oie 
services  were  rendered,  the  amounts  to  be  repaid  to  than      the  ooonty. 

[Ed.  Note.— For  otber  cases,  see  Gounties,  Cent  Dig.  ||  104-118;  Dec 
Dig.  I  74*] 

12.  Counties  (|  74*) — Clibk — Fees — Ghabobs  AoAiirsT  Oounrr. 

Where  a  board  of  supervisors  directed  the  county  derk  to  relndez  cei^ 
tain  volumes  of  deed  remrds,  and  provided  for  the  cost  of  tbe  clerical 
labor,  he  was  not  authorized  to  diarge  tor  making  a  tonporary  Index 
under  tbe  old  method;  he  being  required,  without  additional  pay.  by 
Real  Property  Law  (OonsoL  Laws  1009,  c  60)  }  816,  to  make  indexes  In 
the  books  provided  the  county  for  that  purpose,  and  by  Ooieral  Prac- 
'tice  Bule  7  to  keep  in  his  ofllce  books,  properly  indexed.  In  which  should 
be  entered  the  title  ol  all  dTU  actioiis  and  special  proceedings. 

[Ed.  Note.— For  other  eases,  see  Oonntles,  Cent  Dig.  H  104-118;  Dec 
Dig.  i  74w*] 

Certiorari  by  the  People  on  the  relation  of  Harry  H.  Hawley 
against  Stephen  M.  Howard  and  others,  constituting  the  Board  of 
Supervisors  of  Franklin  County,  to  review  the  board's  action  in 
disallowing  portions  of  relator's  bill  against  said  county  for  dis- 
bursements by  him  as  County  Clerk.  Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON. 
BETTS,  and  LYON,  JJ. 

Bryant  &  Lawrence,  of  Malone,  for  relator. 

Geot^  J,  Moore,  of  Malone,  for  respondents.  
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LYON,  J.  The  issues  in  this  proceeding  are  as  to  the  legality 
of  certain  rejected  charges  for  services  and  disbursements  between 
December  .1,  1910,  and  December  1,  1911,  against  the  county  of 
Franklin,  contained  in  the  bill  of  the  relator,  who  was  the  county 
clerk  of  that  county.  The  items  which  the  board  of  supervisors  re- 
fused to  audit,  and  of  which  disallowance  the  relator  complains, 
are  320  in  number,  aggregating  $811.09,  and  have  been  classified  in 
the  briefs  of  the  respective  attorneys  into  30  groups,  designated 
by  letters  of  the  alphabet,  of  which  the  charges  of  the  relator  for 
services  as  the  clerk  of  a  court  are  9  in  number,  as  follows:  (b) 
Filing  coroner's  inquests;  (fa)  filing  certificate  of  physician  as  to 
inability  of  jurors  to  attend  court ;  (i)  entering  order  to  draw  ex- 
tra jurors;  (j)  filing  returns  of  justices  of  the  peace  pursuant  to 
appeals  from  judgment  of  justices  in  civil  actions;  (k)  making 
certified  copies  of  court  minutes  in  criminal  cases ;  (I)  filing  order 
and  furnishing  certified  copy  to  sheriff  as  to  delivery  of  prisoners ; 
(m)  making  certificates  to  county  treasurer  as  to  attendance  and 
mileage  of  witnesses  before  grand  jury  and  at  trial  before  petit 
jury;  (n)  making  certificates  to  county  treasurer  as  to  attendance 
and  mileage  of  petit  jurors,  grand  jurors,  court  officers,  and  court 
crier ;  and  (bb)  filing  presentment  of  g^rand  jury.  The  21  groups 
of  charges  for  services  as  county  clerk  are  as  follows:  (a)  Record- 
ing bonds  of  county  officials;  (c)  filing  grand  jury  lists ;  (d)  pay- 
ing distribution  charges  on  bound  volumes  of  Co,nsolidated  Laws, 
received  from  Secretary  of  State,  to  be  distributed  to  town  clerks 
and  county  officials ;  (e)  filing  monthly  reports  of  justices  of  the 
peace;  (f)  making  certificates  as  to  correctness  of  accounts  against 
the  county ;  (g)  making  certificate  to  case  on  appeal  in  action  un- 
der Liquor  Tax  l*aw  (Consol.  Laws  1909,  c.  34) ;  (o)  recording 
appointments  and  bonds  of  deputy  sheriffs;  (p)  filing  statement 
of  county  treasurer;  (q)  recording  town  collectors'  twnds,  mak- 
ing certified  copies  of  the  same  for  county  treasurer,  and  docketing 
the  same  against  sureties;  (r)  recording  renewals  of  collectors^ 
bonds,  making  certified  copies  of  same  for  county  treasurer,  and 
docketing  the  same  against  sureties;  (s)  entering  discharges  of 
collectors'  bonds  and  renewals;  (t)  filing  certificates  of  town 
clerks  showing  that  justices  of  the  peace  had  filed  official  bonds; 
(u)  notifying  supervisors,  school  directors,  and  school  commis- 
sioners of  meetings  under  Education  Law  (Consol.  Laws  1910,  c. 
16);  (v)  making  certified  copies  of  report  of  county  treasurer; 
(w)  entering  papers  under  Liquor  Tax  Law  and  certifying  copies 
of  same;  (x)  filing  transcript  of  judgment  (whether  in  favor  of 
or  against  the  county  does  not  appear)  in  actions  brought  under 
Forest,  Fish  and  Game  Law  (Consol.  Laws  1909,  c.  19) ;  (y)  mak- 
ing typewritten  calendars  for  use  of  officers  of  court ;  (z)  sorting 
slips  of  Session  Laws  received  from  Secretary  of  State  for  town 
and  village  officials;  (aa)  notifying  justices  of  peace  of  adoption 
of  resolution  by  board  of  supervisors;  the  latter  item  of  (bb), 
making  certified  copies  of  presentment  of  grand  jury  at  the  request 
of  the  district  attorney;  (cc)  indexing  deeds,  mortgages,  and  other 
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records ;  and  (dd)  attesting  and  sealing  Franklin  county  highway 
bonds  and  registering  the  same. 

[1,2]  Concededly  the  board  of  supervisors  had  no  authority  to 
audit  a  claim  which  was  not  a  legal  diaige  against  the  county,  and 
the  relator  was  not  entitled  to  have  any  charge  allowed  unless  the 
right  to  the  same  was  expressly  given  him  by  statute.  Article  3 
of  section  28  of  the  Constitution  provided : 

"The  Legislatnre  sball  not,  nor  shall  •  *  •  any  board  of  raperrlsors, 
grant  any  extra  oompenaatlou  to  any  public  officer,  serTant,  a^t  or  oon- 
tractor." 

Section  67  of  the  Public  Officers  Law  (Consol.  Laws  1909,  c.  47) 
provided  that  each  public  officer  upon  whom  a  duty  was  expressly 
imposed  by  law  must  execute  the  same  without  fee  or  reward,  ex- 
cept where  a  fee  or  other  compensation  therefor  was  expressly  al- 
lowed by  law.  Section  252  of  the  Judiciary  Law  (Consol.  Laws 
1909,  c.  29)  provided  that  each  clerk  of  a  court  should  perform  all 
the  duties  required  of  him  in  the  course  and  practice  of  the  court 
without  fee  or  reward,  except  where  a  fee  or  other  compensation 
therefor  was  expressly  allowed  by  law.  These  two  provisions  were 
formerly  embodied  in  section  3280  of  the  Code  of  Civil  Procedure. 
Governed  by  these  constitutional  and  statutory  declarations,  we 
will  first  examine  as  to  the  validity  of  the  relator's  charges  for  serv- 
ices and  disbursements  as  clerk  of  a  court  of  record  in  both  civil 
and  criminal  cases,  and  later  as  to  the  validity  of  his  charges  for 
services  and  disbursements  as  county  clerk. 

[8]  Section  3301  of  the  Code  of  Civil  Procedure  provided  that 
the  clerk  was  not  entitled  to  any  fee  or  other  compensation  for  any 
other  services  in  an  action  or  special  proceeding  in  the  court  than 
as  provided  in  such  section,  except  that  where  he  was  also  county 
clerk  he  might  charge  fees  as  provided  in  section  3304  of  that  act; 
and  section  3332  provided  that,  except  as  otherwise  expressly  pre- 
scribed therein,  the  title  did  not  apply  to  a  service  rendered  in  a 
criminal  action  or  special  proceeding  in  a  court  or  before  an  of^ 
ficer.  Plainly  none  of  the  services  rendered  in  civil  actions  or  pro- 
ceedings by  the  relator  as  clerk  of  a  court,  and  hereinbefore  desig- 
nated as  (h),  (i),  (j),  (n),  and  the  first  item  of  (bb)  fell  under 
Ihe  provisions  of  section  3301,  and  hence  the  relator  was  entitled 
to  no  fee  therefor. 

[4]  We  are  referred  to  no  statute,  and  can  find  none,  giving  the 
relator  the  right  to  fees  for  the  services  rendered  by  him  as  clerk 
-oi  a  court  in  criminal  actions  or  proceedings,  and  hereinbefore  des- 
ignated as  (b),  (k),  (1)  and  (m).  As  to  item  (b),  filing  coroner's 
inquests,  the  same  were  filed  pursuant  to  the  requirements  of  sec- 
tion 778  of  the  Code  of  Criminal  Procedure.  As  to  item  (k),  mak- 
ing certified  copies  of  court  minutes  in  criminal  cases,  section  486 
ef  the  Code  of  Criminal  Procedure  required  the  clerk  of  the  court 
to  furnish  to  the  officer  whose  duty  it  was  to  execute  the  judg- 
ment a  certified  copy  of  the  entry  of  the  judgment  upon  the  min- 
utes, which  by  section  11  of  the  Prison  Law  (Consol.  Laws  1909, 
c.  43)  was  required  to  be  delivered  to  the  agent  and  warden  of 
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the  prison  by  the  officer  delivering  the  convict.  As  to  item  (1), 
the  relator,  as  clerk  of  the  court,  filed  an  order  discharging  the 
prisoners  against  whom  no  indictment  had  been  found,  as  provided 
by  section  222d  of  the  Code  of  Criminal  Procedure,  and  a  certified 
copy  thereof  was  made  by  the  relator  and  delivered  .to  the  sheriff. 
As  to  item  (m),  the  relator,  as  clerk  of  a  court,  pursuant  to  the  pro- 
visions of  sections  616  and  617  of  the  Code  of  Criminal  Procedure, 
xnade  out  certificates  to  witnesses  who  appeared  on  behalf  of  the 
people  upon  a  trial,  certifying  as  to  the  number  of  days'  attendance 
and  number  of  miles  traveled  by  the  witnesses  in  order  to  attend, 
which  certificates  were  presented  by  the  witnesses  to  the  county 
treasurer  upon  which  to  obtain  their  fees  as  such  witnesses.  As  to 
the  first  item  in  (bb),  the  relator  as  clerk  of  a  court  filed  a  present- 
ment of  the  gr^'Ud  jury  relative  to  the  management  of  affairs  by 
county  officials. 

[B]  We  are  referred  by  the  relator  to  section  3304  as  allowing 
fees  for  the  services  referred  to  in  charges  (b),  (k),  (1),  (m),  and 
the  first  item  of  (bb)  ;  but,  the  same  having  been  rendered  in  crim- 
inal actions  or  proceeding^,  such  section  did  not  apply,  as  before 
stated,  and,  no  fee  having  been  allowed  by  law  for  the  performance 
of  such  services,  the  relator  was  required  under  the  provisions  of 
section  252  of  the  Judiciary  Law  to  execute  the  same  without  fee 
or  reward.  Matter  of  Walsh  v.  Supervisors,  20  App.  Div.  489,  47 
N.  Y.  Supp.  35. 

[I]  There  remain  to  be  considered  the  charges  made  by  the  re- 
lator for  services  and  disbursements  as  county  clerk,  embraced  in 
the  remaining  21  groups.  For'none  of  these  charges  do  we  find  any 
statutory  authority  for  the  allowance  of  fees  in  the  first  instance  to 
the  relator  as  against  the  county,  with  the  exception  of  items  (d), 
(y),  and  portions  of  items  (w)  and  (dd).  Item  (d),  "Paying  distri- 
bution charges  on  bound  volumes  of  Consolidated  Laws  received 
from  Secretary  of  State  to  be  distributed  to  town  clerks  and  county 
officials,  $5.83,"  was  made  a  county  charge  by  subdivision  3  of  sec- 
tion 46  of  the  Legislative  Law  (Consol.  Laws  1909,  c.  32),  which 
provided  for  the  distribution  of  Session  Laws  by  the  county  clerk, 
and  that  the  expense  thereof  should  be  a  county  charge,  and  by 
chapter  458  of  the  Laws  of  1909,  which  provided  that  the  Consoli- 
dated Laws  ,  should  be  deemed  a  part*  of  the  Session  Laws  of  that 
year, 

[7]  As  to  item  (w),  "Entering  papers  under  Liquor  Tax  Law 
and  making  certified  copies  of  the  same,*'  it  was  the  duty  of  the 
relator,  as  clerk  of  the  court,  to  enter  the  order  without  fee;  but 
by  section  39  of  the  Liquor  Tax  Law  he  was  entitled  to  a  fee  of 
25  cents  for  furnishing  a  certified  copy  thereof,  the  same  to  be  a 
county  charge. 

[8]  As  to  item  (dd),  "Certifying  and  signing  Franklin  county 
highway  bonds,  $25,  and  registering  the  same,  $25,"  it  appears  that 
these  bonds  were  noncoupon  bonds,  issued  pursuant  to  the  provi- 
sions' of  chapter  137  of  the  Laws  of  1911,  section  5  of  which  pro- 
vided that  they  should  be  signed  by  the  chairman  and  clerk  of  the 
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board  of  supervisors  and  attested  by  the  county  clerk  under  the 
corporate  seal  of  said  county.  Said  bonds  were  advertised  and 
sold  by  the  Franklin  road  commission.  Section  10  of  the  General 
Municipal  Law  (Consol.  Laws  1909,  c.  24)  provided  that  the  re- 
lator should  keep  in  his  office  suitable  books  for  the  registration 
of  the  bonds  of  the  municipality,  and  that: 

"A  bond  to  which  no  coupons  are  attached  ma;  be  registered  at  the  re- 
quest of  the  payee  in  the  books  so  kept  In  the  office  of  such  clerk,  and  a 
certiflcate  of  sudi  registry  shall  be  indorsed  opon  the  bond  by  sacb  clerk, 
and .  attested  by  his  seal  If  he  has  one.  The  clerk  abftll  be  entitled  to  a  fee 
of  twenty-flTe  cents  ft>r  each  bond  so  registered." 

We  think  the  relator  was  entitled  under  section  3304  to  a  fee 
of  12  cents  for  sealing-  each  of  the  100  bonds,  but  that  the  charge 
for  registering  a  bond  was  one  not  properly  chargeable  to  the 
county,  but  was  a  fee  to  be  paid  by  the  payee  of  the  bond  at  whose 
request  it  was  registered. 

[9]  As  to  the  item  (y),  "Making  typewritten  calendars  for  the 
use  of  the  officers  of  the  court,  $8,"  it  appears  that  the  number  of 
the  causes  to  be  placed  upon  the  calendars  were  few,  and  that  the 
expense  of  printing  the  calendars,  which  by  law  was  a  county 
charge  (section  240,  County  Law  [Consol.  Laws  1909,  c.  11]), 
would  have  exceeded  the  sum  charged,  and  that  the  amount  of 
the  charge  represents  the  actual  expense  to  the  relator  of  type- 
writing the  calendars ;  hence  he  was  entitled  to  have  the  item  al- 
lowed. 

[10]  As  to  item  (aa),  "Notifying  justices  of  adoption  of  resolu- 
tions of  board  of  supervisors,  $5,"  the  relator  would  be  entitled  to 
receive  the  actual  expenses  to  him,  when  shown,  of  carrying  out 
the  resolution  of  the  board  of  supervisors. 

[11]  As  to  the  items  (a),  (c),  (o),  (p),  and  (s),  and  the  latter 
item  of  (bb),  the  charges  for  recording  bonds  of  county  officials, 
and  appointments  of  deputy  sheriffs,  certifying  sureties  on  sheriff's 
bond,  Aling  statement  of  the  county  treastirer,  entering  discharges 
of  collector's  bonds  and  renewals  pursuant  to  the  provisions  of 
section  115  of  the  Town  Law  (Consol.  Laws  1909,  c.  62),  two  cer- 
tified copies  of  presentment  of  grand  jury  made  at  the  request  of 
the  district  attorney,  and  filing  grand  jury  list  by  the  clerk  of  the 
board  of  supervisors,  aggregating  $20.46,  are  proper  legal  charges, 
although  strictly  they  should  have  been  paid,  pursuant  to  section' 
68  of  the  Public  Officer's  Law,  by  the  county  officials  at  whose  re- 
quest the  services  were  rendered,  the  amounts  to  be  repaid  to  such 
officials  by  the  county  of  Franklin.  However,  as  it  appears  that  it 
has  been  the  long-established  custom  in  the  county  of  Franklin  for 
the  county  clerk  to  charge  such  items  direct  to  the  county,  and  that 
the  board  of  supervisors  have  regularly  audited  and  paid  the  same, 
and  the  only  objection  at  this  time  is  that  the  charges  should  first 
have  been  paid  by  the  officials,  to  be  by  them  presented  to  the 
county  for  payment,  and  such  charges  being  ccmcededly  just  and 
proper  items  to  be  paid  by  the  county,  and  the  relator  having  re- 
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lied  upon  such  custom,  the  accounts  should  now  be  audited  and 
paid,  not  as  a  precedent  for  the  future,  but  as  concededly  just 
claims  against  the  county  presented  in  good  faith. 

[12]  As  to  the  item  (cc),  "Indexing  deeds,  mortgages,  assign- 
ments of  mortgages,  discharges  of  mortgages,  entries  at  law,  court 
orders,  bonds  in  civil  actions,  court  officers,  and  civil  actions,  $244.- 
75,"^  it  appears  that  in  1882  the  board  of  supervisors  of  Franklin 
county  by  resolution  directed  the  county  clerk  to  reindex  in  Lusk's 
indexes  53  volumes  of  deeds  at  a  cost  not  to  exceed  $25  per  vol- 
ume for  clerical  labor.  The  index  books  which  had  th«%tofore 
been  in  use  in  said  clerk's  office  contained  blank  spaces  in  which 
were  written  the  names  of  the  grantors,  grantees,  mortgagors,  and 
mortgagees,  and  the  number  of  the  book  and  page  in  which  each 
instrument  was  to  be  found.  Since  the  passage  of  such  resolution, 
the  Lusk  system  of  indexing  has  been  in  use  in  said  clerk's  office. 
The  relator  claims  that  by  reason  of  this  resolution  it  is  now  nec- 
essary for  him  to  keep  as  a  temporary  system  the  method  of  in- 
dexing fcn-merly  in  use,  in  which  the  instruments  to  be  recorded 
are  entered  at  the  time  they  are  presented  for  record  in  books  ar- 
ranged alphabetically,  and  from  which  an  entry  is  made  in  the 
Lusk  indexes  as  soon  as  the  numbers  of  the  books  and  pages  of 
the  record  have  been  determined  through  transcribing  the  recorded 
instruments.  The  relator  also  claims  that  the  resolution  above  re- 
ferred to  authorizes  the  payment  to  him  of  his  charges  for  indexing. 

With  these  claims  of  the  relator  we  cannot  agree.  The  resolu- 
tion applied  only  to  compensation  for  transferring  indexes,  then 
existing,  from  the  old  books  to  the  Lusk  system.  By  section  316 
of  the  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  it  was  made 
the  duty  of  the  relator  to  form  indexes  in  the  books  provided  for 
the  county  for  that  purpose,  and  by  rule  7  of  the  General  Rules  of 
Practice  he  was  required  to  keep  in  his  office  books,  properly  in- 
dexed, in  which  should  be  entered  the  title  of  all  civil  actions  and 
^  special  proceedings,  with  entries  relating  thereto ;  also  a  book  in 
which  should  be  entered  each  bond  and  undertaking  filed  in  his 
office,  and  also  such  other  books,  properly  indexed,  as  might  be 
necessary  to  enter  the  minutes  of  the  court,  docket  judgments,  en- 
ter orders,  and  such  other  books  as  the  Appellate  Division  of  the 
department  might  direct.  The  books  in  which  the  relator  has  made 
a  memorandum  of  the  time  that  instruments  were  presented  for 
record  were  not  only  for  his  convenience,  but  necessary.  So  far 
as  appears,  no  index  has  been  kept  by  him  which  he  was  not  by  law 
required  to  keep,  and  for  the  keeping  of  which  no  fee  whatever 
was  provided  by  statute,  and  hence  under  the  provisions  of  the 
Public  Officer's  L^aw  no  fee  whatever  can  be  charged  therefor.  ^ 

The  foregoing  Views  lead  to  the  conclusion  that  the  action  of 
the  hoasd  m  supervisors  in  refusing  to  audit  the  charges  mentlbned 
should  be  sustained,  excepting  as  to  the  items  $5.83,  25  cents,  $8, 
$12,  and  $20.46  above  mentioned,  and  that  as  to  such  items  the 
action  of  the  board  of  supervisors  should  be  corrected.    As  the 
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question  as  to  relator's  right  to  many  of  the  allowances  claimed 
by  him  had  not  been  the  subject  of  prior  judicial  deternunatioa, 
the  decision  should  be  without  costs. 

The  decision  of  the  board  of  supervisors,  except  as  above  modi- 
fied, should  be  affirmed.  All  concur. 


In  re  SOULBS  HOSPITAL  ANT)  TRAINING  SCHOOL  FOB  NUBSES. 
(Sniffeme  Gonrt,  Special  Term,  Brie  Connty.   October  8,  1S12.) 

1.  MoTioira  (§  08*) — SnccESBiTK  Morions  fob  Beuet. 

WbUe  there  Is  do  sanction  for  a  motion  before  one  Jtidge  at  Spedal 
Term  to  review  or  declare  void  tbe  order  of  another  judge  at  Special 
Term,  the  proper  practice  belns  to  more  for  a  rehearing  or  appeal  to 
the  Appellate  Division,  yet,  where  the  Judge  mafclng  the  order  is  dead* 
such  a  motion  may  be  considered  on  the  merits. 

[Bd.  Nota— For  otiiw  cases,  see  Motions,  Cent  Dig.  i|  7S-61;  Dee. 
Dig.  i  6a«] 

2.  BBRBKRCI  (I  ei*) — FBOGBEDIHOB— OBJXOnOKB— WaITEB. 

Technical  objections  to  the  r^nilarity  tit  proceedings  and  notloe  b^r« 
a  referee  are  waived  by  a  party  whose  attorney  decllnea  to  attend  or 
participate  in  ttie  hearings. 

[Ed.  Note;— For  other  eases,  see  Referenoe,  Cent  Dig.  H  88,  101;  Dec. 
Dig.  I  OL*] 

8.  BKnuncE  (i  61*) — Fbocxbdings — Objectionb — ^Waives. 

The  feilure  of  a  referee  to  Inquire  Into  one  of  tbe  issues  In  a  pro- 
ceeding should  not  be  acqnlesced  in  until  the  final  disposition  of  tbe  pro- 
ceeding, since  it  could  be  cored  If  called  to  the  referee's  attention. 

[Ed.  Not&— For  other  cases,  see  Beferceooe^  CeaU  Dig.  H  03,  101;  De& 
Dig.  i  ei.*] 

4.  CoRFOBATioNS  (|  610*) — DisaoLUTion — Salk  or  Pbofkbtt. 

In  proceedings  tor  the  dissolution  of  a  corporation,  whose  stocfc  was 
principally  owned  by  S.  and  P.,  where  the  corporation's  property  was 
advertised  for  sale  pursuant  to  the  order  of  the  court,  and  bid  In  by 
S.,  and  P.  did  not  bid,  and  it  does  not  a[^>ear  that  be  would  now  offer 
more  for  the  property  than  It  brought,  or  that  a  better  result  could  be 
accomplished,  the  matter  will  not  be  reopened. 

[Ed.  Note.— For  other  cases,  see  Oorporatlos^  Cent  Dig.  U  3424-3480; 
Dec.  Dig.  f  610.*] 

Proceedings  for  the  voluntary  dissolution  of  the  Soules  Hospital 
and  Training  School  for  Nurses.  On  motion  to  set  aside  the  final 
order  confirming  the  report  of  the  referee.  Denied. 

A.  D.  Wales,  of  Binghamton,  Sp.  Counsel,  for  the  tnoticm. 
Thomas  Carmody,  Atty.  Gen.,  Walter  F.  Hofheins,  Deputy  Atty. 
Gen. 

Tennant  &  Tennant,  of  Westf  eld,  opposed. 

POOLE Y,  J.  [1]  The  final  order  herein  was  made  December  W, 
1910,  before  a  justice  of  this  court  whose  term  expired  December  31, 
1910.  This  present  motion  came  on  for  hearing  November  6,  1911, 
nearly  a  year  afterward,  and  the  briefs  were  not  submitted  to  me  for 
some  months  after  the  decease  of  the  justice  whose  order  is  sought 
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to  be  reviewed.  But  for  these  conditions  it  would  be  proper  to  deny 
the  motion,  as  there  is  no  sanction  for  tiie  motion  before  one  judge 
at  Spcdal  Term  to  review  or  declare  void  the  order  of  another  judge 
at  Special  Term.  The  proper  practice  is  to  move  for  a  rehearing  eft 
to  appeal  to  the  Appellate  Division.  Piatt  v.  New  York  &  S.  B.  Ry., 
170  N.  Y.  451,  63  N.  E.  532.  In  view,  however,  of  these  peculiar 
conditions,  I  have  examined  into  the  merits,  and  have  reached  the 
conclusion  that  the  motion  must  be  denied.  This  matter  has  been 
before  this  court  since  early  in  1906,  when  Uie  dissolution  proceedings 
were  omimenced,  and  the  disposition  of  this  motion  on  the  merits  has 
necessitated  the  examination  and  study  of  a  vast  amount  of  manu- 
script, including  motion  papers  in  many  motions,  the  minutes  and  re- 
ports of  referees,  etc.  It  will  not  be  necessary  here,  or  profitable,  to 
review  them ;  but  a  brief  statement  of  the  history  of  the  case  will  not 
be  out  of  place. 

This  proceeding,  while  formally  on  motion  of  the  Attorney  Gen- 
eral, is  in  the  interest  of  Minnie  M.  Proctor,  a  shareholder  in  the 
corporation.  Mr.  Wales  represents  her,  and  has  been  appointed  spe- 
cial counsel  to  the  Attorney  General,  in  order  that  he,  and  trough 
him  his  client,  should  have  representation  in  any  of  the  proceedings 
where  they  choose  to  appear.  The  Attorney  General's  office  is  not 
directly  active  in  this  motion,  although  regularly  represented  otherwise 
than  by  Mr.  Wales.  Prior  to  January,  1903,  Dr.  Thomas  E.  Soules 
conducted  a  hospital  at  Westfield,  Chautauqua  county,  N.  Y.,  and  in 
that  month  Mrs.  Proctor  exchanged  certain  property  in  Bin^iamton 
for  a  one-third  interest  in  the  Soules  Hospital,  under  a  partnership 
arrangement.  Subsequently,  and  in  July,  1903,  the  business  was  in- 
corporated, and  was  continued  in  operation,  with  Dr.  Soules  and  Dr. 
Proctor,  the  husband  of  Minnie  M.  Proctor,  actively  participating,  for 
several  years,  and  until  early  in  1906,  when  proceedings  were  insti- 
tuted for  the  voluntary  dissolution  of  the  (»rpc»*ation.  It  appears 
that  Dr.  Soules  bou^t  up  the  claims  and  thus  appeared  as  the  only 
creditor.  It  is  now  claimed  that  the  combination  of  the  Soules  and 
Proctor  interests  was  conceived  from  the  beginning  and  carried  on  by 
Soules  in  fraud  of  tfie  rights  of  the  Proctors,  and  that  the  fraud  be- 
came apparent  before  or  at  the  time  of  the  institution  of  the  dissolu- 
tion proceedings. 

These  proceedings  were  brought  on  notice  to  the  Attorney  General, 
who  regularly  appeared  and  participated  throughout;  the  proceedings 
passingthrough  the  successive  administrations  of  four  Attorneys  Gen- 
eral. The  chaise  is  made  that  the  Deputy  Attorney  Generals  who  ap- 
peared from  tune  to  time,  or  some  of  them,  were  in  conspiracy  with 
others  interested,  including  the  receiver,  to  effect  results  injurious  to 
the  Proctors  and  in  fraud  of  their  rights.  An  order  was  made  at 
Special  Term  appointing  a  receiver  and  requiring  him  to  give  a  bond 
for  $20,000,  which  was  done,  and  a  referee  was  appointed  to  take 
proofs  in  the  matter  of  the  dissolution,  and  upon  his  report  an  order 
was  made  at  Special  Term  dissolving  the  corporation  and  directing 
the  receiver  to  sell  the  property,  collect  the  debts,  and  pay  the  cred- 
itor! of  the  corporation  the  remaind^,  if  any,  to  be  distributed  to 
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the  stoddiolders.  Various  orders  were  obtained  from  time  to  time, 
which  are  now  severely  criticised,  and  in  some  instances  justly  so,  ow- 
ing to  the  then  practice  of  entering  Mders  without  submitting  them 
t6  the  judge  granting  then.  The  real  criticism,  however,  as  .1  read  it 
from  the  papers  sulnnitted,  goes  to  the  form  rather  than  to  the  sub- 
stance, and  any  or  all  of  these  orders  and  proceedings  could  readily 
have  been  corrected  by  the  simple  process  of  refcmnation  upon  the 
application  of  any  interested  party. 

The  proceedings  continued  down  to  the  summer  of  1907,  when  Mr, 
Wales,  the  attorney  acting  for  Mrs.  Proctor,  came  into  the  case.  A 
motion  was  at  this  time  made  asking  for  die  dischai^  of  the  receiver, 
and  the  court  appointed  Judge  Davie,  of  Salamanca,  as  referee  to  ex- 
amine the  receiver  touching  all  matters  relating  to  the  receivership. 
This  order  was  made  September  13,  1907,  and  hearings  before  the 
■referee  were  had  July  29,  1908,  October  20  and  21,  1908,  and  Decem- 
ber 21,  1909.  Pending  these  hearings,  and  accounting  for  the  inor- 
dinate delay,  it  -was  deemed  necessary  and  prc^r  to  apply  to  the 
court  for  an  interpretation  or  amendment  of  the  order  of  reference. 
Mr.  Wales'  serious  illness  also  occasioned  some  delay.  An  order  was 
finally  made,  broadening  the  scope  of  the  inquiry,  and  the  reference 
continued  under  the  new  order  on  January  25,  1910,  and  the  referee 
made  his  report  December  3,  1910.  Mrs.  Proctor  was  represented 
throughout  the  reference  down  to  January  26,  1910,  when  Mr.  Wales 
refused  to  appear  further  before  the  referee. 

There  was  abundant  opportunity  during  all  this  time  to  have  ap-. 
plied  to  the  court  to  reform  the  orders  onnplained  of.  or  to  appeal 
to  the  Appellate  Division ;  but  no  such  steps  were  ever  taken,  except 
in  the  one  instance  stated,  and  the  proceeding  was  permitted  to  pass 
through  its  various  stages  down  to  the  application  to  confirm  the  final 
report  of  the  referee,  when  Mr.  Wales  appeared  and  insisted  on  re- 
viewing the  proceedings  from  the  beginning,  claiming  that  he  had  the 
right,  as  special  counsel  to  the  Attorney  General,  to  be  heard,  even 
in  of^sition  to  the  Deputy  Attorney  General.  The  court  permitted 
Mr.  Wales  to  state  his  objections  to  the  oMifirmation  of  the  report, 
and  they  appear  upon  the  record.  The  court,  however,  refused  to 
recognize  Mr.  Wales  as  having  any  standing  in  the  action,  and  stated, 
"You  may  get  it  on  the  record,  so  that  you  can  review  the  decision  of 
the  court ;"  and  the  final  order  was  thereupon  made.  Nearly  a  year 
thereafter  this  present  motion  was  made,  and  it  has  been  deemed  ex- 
pedient to  examine  it  fully. 

[2, 3]  A  careful  examination  of  the  objections  to  the  confirmation 
of  the  referee's  report,  and  of  the  record  and  citations  claimed  to 
sustain  them,  results  in  the  conclusion  that  there  is  no  substantial 
ground  for  interfering  with  the  order  made.  Objections  1  and  2,  as 
to  the  regularity  of  the  proceedings  and  notice  before  a  referee,  are 
technical,  and  in  view  of  the  fact  that  Mr.  Wales  attended  the  hear- 
ings until  he  declined  to  further  participate  would  amount  to  a  waiver. 
Objection  3  is  that  the  evidence  does  not  accompany  the  repon  and 
that  the  evidence  is  not  properly  certified.  The  evidence  was  before 
the  court  on  motion  for  the  final  order,  and  is  all  here  before  me  on 
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this  motion  as  filed  by  the  referee.  Objection  4  is  that  the  isteno- 
graphic  minutes  "are  false,*  garbled,  and  largely  fictitious."  ^  I  am  un- 
able to  find  any  verification  of  this  charge.  Objection  S  is  that  the 
referee  failed  to  state  the  account  of  the  receiver.  I  find  the  report 
fully  sets  forth  the  findings  and  states  the  account.  Objection  6  is 
that  the  referee  "has  entirely  ignored  and  intentionally  ignored"  the 
inquiry  into  the  regularity  or  validity  of  the  dissolution  proceedings. 
I  find  that  the  referee  reports  on  these  matters.  Moreover,  any  al- 
leged irr^^ari^  could  have  been  cured  when  it  occurred,  and  should 
not  be  left  or  acquiesced  in  until  the  final  disposition.  Objections  7 
and  8  are  similar  to  6,  and  the  above  remarks  apply  to  them.  The 
remaining  four  objections  need  no  comment. 

I  find  nothing  in  the  record  to  warrant  the  claims  of  conspiracy  and 
fraud,  involving,  as  they  do,  the  representatives  of  the' state,  the  ref- 
eree, and  the  stenographer.  Irregularities  do  appear;  but  they  do 
not  affect  substantially  the  purpose  of  the  proceedit^s  to  wind  up 
the  affairs  of  this  corporation.  Subsequent  steps  corrected  or  oblit- 
erated iff'evious  irregularities,  and  any  of  them  could  have  been  readily 
corrected  specifically,  if  at  any  stage  of  the  proceedings  they  appeared 
harmful. 

[4]  Passing,  then,  from  the  criticisms  of  the  procedure,  and  getting 
■down  to  the  real,  substantial  matter,  we  find  criticism  of  the  results 
as  a  business  proposition.  The  property  was  advertised  for  sale  pur- 
suant to  the  order  of  the  court,  and  was  bid  in  by  the  Soules  interest. 
The  Proctors  did  not  bid  on  the  property,  and  it  does  not  even  now 
appear  that  they,  or  any  others,  would  offer  any  more  than  the  prop- 
erty brought  on  the  sale.  Ample  opportunity  was  offered  through  this 
long  and  tedious  proceeding  to  accomplish  a  better  result ;  but  none 
appeared,  and  none  appears  now.  So,  aside  from  any  formal  or  in- 
formal objections  or  criticismsf  there  seems  to  be  no  useful  purpose 
to  be  subserved  in  extending  these  proceedings  further.  The  only 
result  of  setting  aside  this  order  in  question  would  be  the  opening 
-up  of  the  proceedin^f  anew,  to  no  useful  end. 

Motion  denied,  without  costs. 


(Tt  Misc.  619.) 

NEWTON  T.  EVERS  Gt  at 
(Snpreme  Court,  Equity  Term,  Erie  Coan^.    September  27,  1912.) 

1.  Iksanb  Pebsons  (S  67*) — Contbaois — ^Unattthobizcd  Rescission  bt  Con- 

UfmSB — ESTOFPKL. 

One  who,  after  being  restored  to  sanity,  accepts  the  -proceeds  of  a 
rescission  ot  a  conTeyance  agreed  to  by  his  committee,  Is  estoroed  to 
repudiate  the  transaction. 

[Ed.  Note. — ^For  other  cases,  see  Insane  Persons,  Gent  D^.  {  103 ;  Dec. 
Dig.  I  67.*] 

2.  UoBTOAOKs  (i  2TC*)— FoKMLoam— OaroppKL  AaAXiisi  Advxbsi  GuiHa. 

In  1884  B.  received  a  deed,  giving  a  pnrchase-money  mortgage  back  to 
W.  In  1886  B.  was  adjudged  Insane,  and  bis  committee,  wlthont  au- 
thority, rescinded  the  conveyance.        aaeomlng  that  he  was  reinvested 

-^toothsreaMB  ■MMBwtoplaAlMuiiBBBtn  Dm.  A  Am.  Diss.  UOTtotalib  AlUv^Inteas 
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with  title,  eoiiTeyed  to  K.,  who  conveyed  to  B.,  taking  back  a  purchase- 
money  mortgage,  on  which  plalntUC  suer  as  assignee.  Defendant  ac- 
qalred  title  under  mesne  conr^ances  from  B.,  aBsomlng  the  but-men- 
tioned mortgage,  and  emiy^ed  to  D.  and  0.,  without  mentioning  the 
mortgage.  F.,  as  attorn^  for  D.  and  O.,  adTlsed  that  th^  title  failed 
because  B/s  committee  had  no  authority  to  convey  back  to  W.,  and  Mrs. 
F.  took  a  quitclaim  deed  from  D.  and  G.  Afterwards  B.  was  restored  to 
sanity,  and  ratified  rescission  of  W.'s  deed  to  him,  and  deeded  the  land 
to  Mrs.  F.  Held,  that  Mrs.  F.,  being  chargeable  with  knowledge  of  all  the 
transactions,  la  not  entitled  to  claim  advers^y  to  the  mortgage  sued  on. 

[Ed.  Note.— F^r  other  cases,  see  Mortgages,  Gent  Dig.  ||  772-781; 
Dec.  Dig.  f  275.*] 

.  8.  MOBTQAOSS  (I  656*) — DBFIOISnOT — LlABIUTT. 

Defendant  is  not  relieved  from  liability,  on  the  theory  that  the  com- 
mittee's deed  was  void,  and  hence  does  not  support  the  title  under- 
which 'the  mortgage  was  given. 

[Ed  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  |  1B82;  Dec. 
Dig.  i  006.*] 

4.  MOBTOAQKS  (fi  280*) — ASSUHFTIOIf — CoNBIDEEATIon. 

A  deed  reciting  that  it  should  be  subject  to  possession  of  an  actual' 
occupant  made  the  occupant's  possession  that  of  the  grantee,  support- 
ing his  promise  to  assume  a  mortgage. 

[Bd.  Note. — For  other  cases,  see  Mortgagesi  Cent  Dig.  {|  787*  740- 
760,  707-760;  Dec  Dig.  {  2S0.*J 

6.  MoBTaAQis  (I  426*) — ^Laches. 

Laches  of  a  mortgagee  In  foredoalng  will  be  set  off  against  ladies  of  a 
former  ownw,  who  assumed  the  mortgage.  In  foiling  to  protect  himself 
against  aocnmnlatlon  of  lnt««st  by  taking  an  asslgnmoit  of  the  mort- 
gage and  A)redoBlDg. 

[Ed.  Note^For  otha  cases,  see  ttortsages,  Cent  Dig.  i  1367;  Dec. 
Dig.  i  42S.*] 

6.  UOBTOASn  {i  6^*)— FOBECLOBUBS— lAOTAnOIIS. 

The  20-year  statute  of  limitations,  but  not  laches  of  shorter  duration^ 
will  bar  suit  to  enforce  a  deficiency  on  mortgage  foreclosure  against  a 
former  owner,  who  assumed  the  debt. 

[Ed.  Note.— For  other  cases,  see  &ft)n^ge8,  Gent  Dig.  H  1000-1017; 
Dec.  Dig.  I  661.*] 

Mortgage  foreclosure  by  George  M.  Newton  against  Jesse  Evers 
and  others.  Judgment  for  plaintiff. 

J.  L.  Hurlbert,  of  Dunkirk  ^George  £.  Towne,  of  Silver  Creek^ 

of  counsel),  for  plaintiff. 
Philip  A.  Laing,  of  Buffalo,  for  defendant  Kruse. 
Wm.  J.  Magavem,  of  Buffalo,  for  defendant  Ferguson. 
D.  N.  McNaughton,  of  Buffalo,  for  defendant  McKensie. 

POOLEY,  J.  This  action  is  brought  to  foreclose  a  mortgage  up- 
on real  estate,  and  charging;  any  deficiency  that  may  result  upon 
the  obligors  in  the  bond  delivered  at  the  same  time,  and  also  upon 
subsequent  grantees  to  whom  the  property  was  conveyed  by  deeds- 
containing  assumption  clauses  by  which  the  grantees  assumed  and 
agreed  to  pay  the  mortgage.  When  this  action  was  commenced 
nearly  20  years  had  run  since  any  payment  had  been  made  on  the 
mortgage^  and  practically  the  same  length  of  time  had  elapsed 
since  Kruse  conveyed  the  property,  and  plaintiff  now  seeks  to 
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•charge  him  with  a  deficiency  which  seems  inevitable  if  the  plaintiff 
succeeds  in  this  action.  This  is  the  second  trial  of  the  case;  the 
first  trial  resulting  in  the  dismissal  of  the  complaint,  which  judg- 
ment was  reversed  by  the  Appellate  Division.  143  App.  Div.  673, 
128  N.  Y.  Supp.  327. 

The  premises  in  question,  a  farm  of  about  27  acres,  was  the  prop- 
■erty  of  Nelson  Woodward,  who  in  1884  conveyed  it  by  deed  to 
■one  Blakely  on  payment  of  $500  cash  and  giving  back  a  mortgage 
for  $1,000.  BiaJcely  went  into  possession.  In  1885  he  was  ad- 
judged a  lunatic,  and  the  jury  in  lunacy  proceedings  found  that 
the  lunacy  preceded  the  delivery  of  the  deed  mentioned.  A  com- 
mittee of  the  person  and  estate  of  Blakely  was  appointed,  and  he 
proceeded  at  once  to  undo  the  transaction  of  this  land,  and  without 
Authori^  executed  and  delivered  to  Woodward  a  deed  as  commit- 
tee, received  back  a  mortgage  from  Woodward  for  the  $500  paid, 
and  procured  from  Woodward  a  discharge  of  Blakely's  $1,000  mort- 
gage. The  $500  mortgage  was  subsequently  paid  by  Woodward 
to  the  committee,  and  thus  equitably  Blakely  and  his  estate  were 
relieved  of  any  responsibility  regarding  the  purchase  of  this  land, 
and  of  course  he  was  estopped  from  claiming  any  interest  in  it. 

Woodward,  assuming  that  he  had  his  title  restored  to  him,  con- 
veyed the  land  to  one  Kinner  in  1886,  and  in  1887  Kinner  con- 
veyed it  to  Jesse  Evers,  who  gave  back  a  purchase-money  bond 
and  mortgage  for  $1,500,  which  was  assigned  to  plaintiif,  and  is 
now  the  subject-matter  of  this  action.  Evers  subsequently  con- 
veyed to  McKensie,  and  McKensie  conveyed  to  Kruse  and  wife; 
the  grantees  in  turn  assuming  and  agreeii^  to  pay  the  said  mort- 
gage. Up  to  this  point  the  case  presents  the  ordinary  features  of 
a  mortgage  foreclosure,  where  the  mortgage  is  assumed  by  subse- 
quent purchasers;  and,  assuming  that  the  title  became  revested 
in  Woodward  as  above  stated,  there  would  seem  to  be  no  question 
to  determine,  except  the  amount  due.  But  Kruse  and  wife  con- 
veyed to  Drefs  and  Cook  by  warranty  deed,  no  mention  being  made 
of  the  mortgage.  Drefs  and  Cook  sought  advice  from  Mr.  Fergu- 
son, their  attorney,  as  to  their  rights,  and  were  advised  by  him  that 
they  had  no  title,  because  BIakely*s  committee  had  no  authority  to 
convey,  and  hence  the  deeds  from  Woodward  down,  after  receiving 
the  deed  from  Blakely's  committee,  conveyed  no  title.  Drefs  and 
Cook  thereupon  gave  a  quitclaim  deed  of  the  premises  without  con- 
sideration to  Mr.  Ferguson's  wife,  the  defendant  herein.  Subse- 
quently Blakely  was  by  the  Supreme  Court  declared  restored  to 
sani^.  His  committee  accounted  to  him,  and  paid  over  to  him  a 
sum  which  included  the  $500  received  from  Woodward.  ^  A  week 
after  he  was  declared  sane,  Blakely  executed  and  delivered  a  deed 
of  the  premises  to  Mrs.  Ferguson,  who  defends  here,  and  insists 
that  the  complaint  should  be  dismissed  as  to  her,  on  the  ground 
that  the  plaintiff,  mortgagfee,  has  no  right  to  make  one  who  claims 
adversely  to  the  title  of  the  mortgagor  and  prior  to  the  mortgage 
a  party  defendant,  for  the  purpose  of  trying  out  his  adverse  claim 
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of  title  in  a  court  of  equity.   She  insists  that  this  is  her  status 

here. 

[1,2]  The  Appellate  Division  (143  App.  Div.  673,  128  N.  Y. 
Supp.  327)  has  decided  in  this  case  that,  while  Blakely's  commit- 
tee had  no  authority  to  execute  the  deed,  still  "it  will  not  be  dis- 
regarded by  a  court  of  equity,  when  called  upon  to  adjust  the 
rights  of  the  parties."  Blakely  was  a  lunatic  when  Woodward  gave 
him  the  first  deed,  and  hence  that  was  a  voidable  transaction,  for 
the  reason  that  Blakely  was  incompetent  to  act.  If,  after  this  or- 
der declaring  Blakely  insane,  Woodward  had  refused  to  receive 
back  the  property  and  cancel  the  mortgage  and  repay,  he  could 
have  been  compelled  to  do  so  for  the  reason  stated.  Blakely  has 
had  and  has  accepted  repayment  of  all  he  had  in  the  property,  and 
is  therefore  in  no  position  to  repudiate  the  transfer  of  the  prop- 
erty back  to  Woodward.  The  Appellate  Division  has  held  "that 
Mrs.  Ferguson  is  in  no  better  situation  to  repudiate  the  deed  to 
Woodward  than  is  Blakely."  She  is  chargeable  with  knowledge  of 
all  these  transactions,  both  from  the  records  of  them,  and  from 
their  investigation  by  her  husband,  who  acted  for  her  and  for 
Blakely,  and  is  not  in  position  to  claim  adversely  herein. 

[3]  McKensie  has  been  adjudged  bankrupt,  so  that  the  claim  for 
deficiency  falls  upon  Kruse  and  the  original  mortgagors.  Counsel 
for  Kruse  has  strenuously  urged  that  he  should  not  be  held  liable 
for  the  deficiency,  if  any,  and  has  presented  various  reasons  which 
will  be  referred  to. 

First.  The  deed  from  Blakely's  committee  was  void,  and  all  sub- 
sequent conveyances,  including  the  mortgage  in  suit,  are  for  the 
same  reason  void.  As  above  stated,  the  Appellate  Division  has  de- 
cided adversely  to  this  contention,  and  the  effect  of  the  determina- 
tion is  that  the  title  was  equitably  restored  to  Woodward. 

[4]  The  next  contention  is  that  Kruse  never  went  into  posses- 
sion, that  he  could  not  get  possession,  and  that,  therefore,  there 
was  no  consideration  for  the  promise  to  pay.  This  is  based  upon 
the  fact  that  McKensie,  Kruse's  grantor,  had  executed  and  deliv- 
ered to  one  Hartman  a  contract  for  the  sale  of  the  premises  to 
Hartman,  and  that  Hartman  went  into  possession,  so  that,  when 
Kruse  received  the  deed  from  McKensie,  Hartman  being  already 
in  possession,  Kruse  could  not  obtain  it.  The  fact  also  is  estab- 
lished, however,  that  the  deed  to  Kruse  recites  this  Hartman  agree- 
ment, and  provides  that  Kruse  takes  the  conveyance  subject  to  it. 
The  possession  by  Hartman  under  the  contract  was  McKensie's 
possession,  and  when  McKensie  conveyed  to  Kruse,  subject  to  this 
contract,  iht  possession  of  Hartman  became  Kruse's  possession. 
The  relation  is  no  different  than  it  would  have  been,  had  McKensie 
conveyed  to  Kruse,  and  Kruse  had  then  executed  the  contra  with 
Hartman. 

[6,  6]  It  is  doubtless  a  hardship  for  Kruse  to  be  held  liable  for 
deficiency  made  up  in  part  of  interest  for  a  period  commencing 
nearly  20  years  before  tihe  commencement  of  this  action,  and  dur- 
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ing  which  period  he  has  not  been  in  position  to  occupy  it  or  re- 
ceive anything  for  its  use.  It  is  apparent  that  the  owner  of  the 
bond  and  mortgage  is  chargeable  with  laches  in  permitting  this 
claim  to  accumulate  against  one  who  for  many  years  has  not  own- 
ed the  property.  It  may  be  urged  that  Kruse  could  not  have  com^ 
pelled  the  owners  to  foreclose;  but,  if  he  was  aware,  as  he  should 
have  been,  that  the  mortgage  was  not  being  paid,  he  could  have 
purchased  and  received  an  assignment  of  the  mortgage,  and  com- 
pelled payment  or  received  the  property  back  through  foreclosure. 
The  owner  of  the  mortgage  would  have  been  required  either  to 
follow  his  remedy  against  the  land  or  relinquish  his  claim  against 
one  who  had  conveyed  the  property  subject  to  the  mortgage. 
There  were  laches,  then,  on  both  sides.  If  this  were  an  exclusively 
equitable  action,  unreasonable  laches  might  well  be  urged  as  a  rea- 
son for  withholding  relief. 

"It  U  and  always  has  been  the  practice  of  courts  of  equity  to  remain  Inac- 
ttre  where  a  party  seeing  their  Interference  has  been  gnilty  of  unreasonable 
laches  In  making  his  application.  Story's  Eq.  Jnr.  1  1520."  Oalbonn  t.  Bill- 
iard, 121  N.  Y.  69;  24  N.  a  27,  8  L.  R.  A.  248. 


But  in  the  same  case  (121  N.  Y.  82,  24  N.  E.  29,  8  L.  R.  A.  248) 
it  is  stated  that: 


"There  may  be  a  well-formed  distinction  between  the  case  of  an  appUca- 
tloii  for  an  equitable  remedy  in  aid  oty  or  to  enforce,  a  legal  right  not  barred 
by  the  statnt*,  and  the  ease  whm  an  exdtulTely  equitable  remedy  la  sought, 
such  as  to  restrain  proceedlnga  at  law,  <tt  i^Mm  the  principle  qnla  timet,  to 
deprive  an  adversary  of  the  muniment  of  his  alleged  legal  right,  which  he 
iiwqnltably  retains.-  In  cases  of  the  latter  class,  long  delay  or  acquiescence, 
alttaoDi^  short  of  the  statute  period  for  the  limitation  of  equitable  actions, 
may  be  a  ground  for  refusing  relief.** 

I  am  aware  of  no  case  where  this  doctrine  has  been  applied  in 
an  action  to  foreclose  a  mor^ge  upon  real  property,  given  as  se- 
curity for  a  covenant  to  pay  an  agreed  sum  representing  the  pur- 
chase price. 

The  assumption  and  agreement  to  pay  the  mortgage  made  Kruse 
the  principal  debtor,  and  the  20-year  statute  of  limitations  would 
alone  relieve  him.  There  is  no  covenant  of  payment  in  the  mort- 
gage, and  Kruse  assumes  and  agrees  to  pay  the  mortgage,  no  men- 
tion being  made  of  the  bond ; .  but,  the  mortgage  debt  being  part 
of  the  purchase  price,  the  assumption  clause  in  the  deed  becomes 
the  covenant  of  the  grantee.  Atlantic  Dock  Co.  v.  Leavitt,  54  N. 
Y.  35,  13  Am.  Rep.  556;  Smith  v.  Truslow,  84  N.  Y.  660;  Bowen 
v.  Beck.  94  N.  Y.  87,  46  Am.  Rep.  124. 

The  plaintiff  will  therefore  have  judgment  of  foreclosure  and 
sale,  with  a  claim  for  any  deficiency  which  may  arise,  upon  the 
original  obligors,  and  also  upon  Kruse  individually  and  as  admin- 
istrator, etc. 
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(Snpreme  Cout,  Bqnlfy  TvetOt  Oattarangas  Gonn^.    Beptembw,  1912.) 

1.  Fbauds,  Statotb  of  (S  116*) — Contkactb  fob  Sale  of  Rial  Bstatl 
Under  the  statate  of  frauds  requiring  contracts  for  tlie  sale  of  real 
estate  to  be  aubsertbed  hy  the  grantor  or  his  lawful  antborlxed  agoit,  a; 
contract  under  seal  for  tbe  sale  and  pnndiase  of  real  estate  wMcb  par- 
ports  to  be  signed  by  "F.  W.  B.,"  as  grantor,  who  agrees  to  sell,  and 
whicli  provides  that  the  purchaser  will  pay  the  price  to  "F.  W.  B.  oi* 
the  esUte  of  G.  I.  B.."  Is  void  as  to  the  heirs  of  "C.  1.  B.,"  the  owners 
of  the  real  estate,  and  cannot  be  oiforced  by  them. 

[Ed.  Not&— For  other  cases,  see  Traads,  Statate  of;  Cent  tMg.  U  251- 
260;  Dea  Dig.  |  11&*] 

3.  nuuDi^  SiATnn  or  (1 106*)— OoimtAOT  voa  Sau  of  Land— %Aid  bt  Paboi. 
ETxnnroa. 

To  coQstitnte  a  contract,  there  mnst  be  parties,  consideration  and  sub* 
Ject-matter,  neither  of  which  can  be  sui^Ued  under  the  statute  of  frauds 
by  oral  er^ence  in  a  contract  for  the  sale  of  real  estate  nndw  seaL 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  o^  Oent  Dig.  H  210, 
211;  Dec.  Dig.  i  106.*] 

3.  Vbndob  and  Pukchabbb  (i  14*) — Contsaots — Considebatioit. 

Where  the  only  consideration  on  whicb  a  contract  for  ttie  sale  and 
purchase  of  real  estate  between  one  as  vendor  and  another  as  purchaser 
is  based  Is  the  covenant  on  the  part  of  the  vendor  to  aell  and  of  tbe  pur- 
chaser to  purchase,  the  covenant  of  the  purchaser  to  purdiase  and  pay 
the  price  is,  as  to  third  pwsons,  owning  the  land,  wUhout  consideration, 
and  th^  cannot  enforce  the  contract  against  tlte  purdiasor.  . 

[Ed.  Note. — ^For  otbw  cases^  see  Vendor  and  Pnrehaser,  Cent  Dig.  t 
US;  Dec.  Dig.  |  14.*] 

Action  by  Elizabeth  F.  Baker  and  others  against  Manley  N.  Kil- 
hurn  and  another  to  compel  specific  performance  of  a  contract  to 
sell  real  estate.   Complaint  dismissed. 

Nugent  &  Heffeman,  of  Dunkirk,  and  George  W.  Cole,  of  Sala- 
manca, for  plaintiffs. 
Dowd  &  Quigley,  of  Salamanca,  for  defendants. 

BROWN,  J.    On  February  10,  1911,  the  defendants  and  one 

Fred  Baker  entered  into  a  written  contract,  as  follows: 

"This  contract  for  sale  of  real  estate,  made  in  duplicate  this  10th  day  of 
February  1911,  by  and  between  M.  N.  Kllbum  and  Lizzie  G.  Kilbum.  bis 
wife,  both  of  the  Town  of  Little  Valley,  Gattarangus  Goonty,  N.  T.,  and 
Fred  W.  Baker,  of  the  same  place,  wltnessetb:  The  said  H.  N.  and  Ussie 
0.  Kilbum  hereby  agree  to  porchase  the  farm  lying  near  Little  VhiI^v 
known  as  the  Baker  farm,  formerly  occupied  by  C.  L  Baker,  and  tbe  said 
Fred  W.  Baker  hereby  agrees  to  s^  to  said  Mr.  and  Mrs.  Klibnm  tliia 
flurm  and  to  transfer  same  by  a  full  covenant  warranty  deed,  accompanied 
by  a  full  title  County  Clerk's  search  back  to  the  Holland  Land  Company, 
showing  tree  and  clear  title  to  said  real  estate.  It  is  hereby  agreed  by  all 
parties  that  the  price  on  this  real  property  Is  to  be  twenty-flve  dollars  per 
acre  for  all  the  land  of  the  farm  tbat  said  Baker  can  prove  by  deed  and 
search  showing  clear  title,  belong  and  are  a  part  of  said  farm.  It  Is  far- 
ther agreed  by  all  parties  that  this  transfer  shall  be  made  on  or  about 
March  6,  1011,  and  If  the  above  mentioned  papers  are  correct  said  M.  N. 
and  L.  G.  Kilburn  shall  deliver  to  said  Baker  or  the  estate  of  C.  I.  Baker 
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ftall  payment  «t  Uw  above  agreed  price  of  tiraity-flre  doUars  per  aere^  U 
Is  also  further  agreed  that  all  the  personal  property  now  on  the  farm  shall 
be  tranafeiTed  at  the  same  time  to  said  M.  N.  and  L.  G.  KUbnm.  exoepdng 
and  reserrlng  one  set  hazneas,  one  light  stanhope  baggy,  and  one  ronnd  store. 

"Witness  onr  hands  and  aeala  tSah  ttaOk  day  of  February  19U. 
*nintnessed  by 


The  defendants  refusing  to  accept  the  title  tendered  in  fulfill- 
ment of  the  contract,  the  plaintiffs,  the  heirs  at  law  of  C.  I.  Baker 
and  the  owners  of  the  real  estate,  brought  this  action  to  compel 
defendants  to  accept  such  title  and  pay  the  purchase  price.  Fred 
W.  Baker  is  not  one  of  the  plaintiffs,  neither  is  he  the  owner  of 
the  premises  or  of  any  part  thereof.  He  ia  alleged  by  the  plain- 
tiffs to  be  their  duly  authorized  agent.  The  defendants  allege  in 
their  answer  that  the  contract  for  the  sale  of  the  Baker  farm  is 
not  in  writing,  subscribed  by  the  grantors  or  their  lawful  author- 
ized agent,  and  is  void  under  the  Real  Property  Law  (Consol.  Laws 


[1]  The  contract  purports  to  be  signed  by  Fred  W.  Baker  as 
grantor.  He  undertakes  to  convey;  he  agrees  to  sell.  From  all 
that  appears  on  the  face  of  the  contract  he  is  the  grantor.  With 
this  contract  the  plaintiffs  have  nothing  to  do.  They  are  complete 
strangers  to  it.  It  does  not  appear  from  the  contract  that  Fred 
W.  Baker  acted  as  agent  for  any  one,  much  less  the  plaintiffs. 
Their  names  do  not  appear  in  it  While  it  is  true  that  the  de- 
fendants agreed  to  pay  the  purchase  price  to  Fred  W.  "Baker  or 
the  estate  of  C.  I.  Baker,"  yet  that  fact  stated  in  the  contract  does 
not  show  that  Fred  W.  Baker  was  the  duly  authorized  agent  of  the 
pl^tiffs,  and  that  they  have  covenanted  in  the  contract  to  sell  the 
real  estate  to  the  defendants.  The  statute  requires  the  contract 
to  be  subscribed  by  the  grantor  or  his  lawful  authorized  agent.  It 
does  not  appear  from  the  contract  that  the  plaintiffs  are  the  gran- 
tors. The  plaintiffs  now  claim  to  be  the  principals  in  this  contract; 
that  they,  being  owners  of  the  Baker  farm  as  heirs  of  C.  I.  Baker, 
deceased,  and  the  proposed  grantors  thereof,  can  take  the  place  of 
Fred  W.  Baker  in  the  contract,  he  having  signed  his  name  thereto, 
and  act  in  his  name  and  stead  as  the  grantors,  and  satisfy  the  re- 
quirements of  the  statute  of  frauds,  simply  by  proving  that  Fred 
W.  Baker  was  orally  authorized  by  them  to  sell  the  farm  as  their 
agent.  While  it  may  be  true  that  the  authority  of  an  agent  to 
make  a  contract  of  sale  of  real  property  may  be  created  by  parol, 
yet  the  difficulty  lies  in  the  fact  that  the  agent  does  not  assume 
to  bind  the  plaintiffs  to  make  the  sale.  The  contract,  so  far  as  the 
plaintiffs  are  concerned,  is  not  in  writing;  they  have  not  under- 
taken to  sell;  they  do  not  agree  to  sell  either  as  principal  or 
through  their  agent, 

[2]  It  is  elementary  that  three  things  arc  essential  to  constitute 
a  contract — the  parties,  consideration,  and  subject-matter — neither 
of  which  can  be  supplied  by  oral  evidence  in  a  contract  for  the  sale 


*^  W.  Ballazd. 


M.  N.  KUbam  &] 
"Lizzie  G.  Kllbnm  \Jj.  S.1 
"Fred  W.  Baker      [L.  S.]' 
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of  real  estate  under  seal.  If  Fred  W.  Baker  were  the  owner  of 
this  farm,  it  would  be  a  valid  contract,  for  he  would  be  the  grantor ; 
but,  the  plaintiffs  being  the  grantors,  they  have  not  signed,  even 
through  ttieir  agent  If  the  contract  had  recited  that  the  plaintiffs, 
naming  them,  agreed  to  sell,  and  it  was  signed  as  it  now  is  signed, 
a  far  different  question  would  be  presented.  It  is  very  difficult  to 
see  how  the  plaintiffs  acquire  any  rights  under  this  contract.  They 
are  not  parties  to  it.  For  the  purpose  of  compelling  the  defend- 
ants to  accept  plaintiffs*  deed  in  compliance  with  the  terms  of  the 
contract,  it  should  appear  somewhere  in  the  contract  that  the  de- 
fendants agreed  to  accept  the  plaintiffs'  deed.  The  plaintifite  are 
not  bound  to  convey  under  the  contract.  It  is  not  signed  by  the 
grantors.  As  to  these  plaintiffs,  it  is  void,  and  cannot  be  enforced 
by  them.  The  names  of  the  contracting  parties  must  appear  in  the 
contract.  Clason  v.  Bailey,  14  Johns.  486;  Calkins  v.  Falk,  39  Barb. 
620;  Marston  v.  French  (Com.  PI.)  17  N.  Y.  Supp.  509.  The 
names  of  the  vendors  not  being  stated,  nor  any  description  by 
which  they  could  be  identified,  the  omission  is  fatal  and  the  con- 
tract is  void.  Mentz  v.  Newwitter,  122  N.  Y.  491,  25  N.  E.  1044, 
11  L.  R.  A.  97, 19  Am.  St.  Rep.  514.  Even  assuming  that  Fred  W. 
Baker  may  be  treated  as  the  grantor  to  satisfy  the  statute  of 
frauds,  such  assumption  does  not  aid  the  plaintiffs.  There  is  no 
privity  between  them  by  assignment  or  otherwise.  They  cannot 
have  the  benefit  of  defendants'  covenant.  The  contract  is  not  a 
simple  contract;  it  is  a  specialty.  The  last  clause  reads:  "Wit- 
ness our  hands  and  seals  this  tenth  day  of  February  1911."  It  then 
becomes  the  special  contract  and  covenant  of  Fred  W.  Baker. 
There  was  no  mutuality  in  the  contract  on  the  part  of  the  plaintiffs 
to  convey  to  the  defendants,  and  on  the  part  of  the  defendants  to 
purchase  of  the  plaintiffs. 

In  Townsend  v.  Hubbard,  4  Hill,  351,  a  contract  under  seal  to 
sell  real  estate  stated  that  it  was  made  by  the  plaintiffs  by  B., 
their  attorney,  concluding  in  witness  whereof  B.  as  attorney  for 
plaintiffs  set  his  hand  and  seal,  being  signed  by  B.  It  was  held 
that  the  plaintiffs  had  not  agreed  to  sell,  that  it  was  not  their  cove- 
nant, and  that  they  could  not  maintain  an  action  on  the  contract 
to  recover  the  purchase  price.  In  Briggs  v.  Partridge,  64  N.  Y. 
357,  21  Am.  Rep.  617,  Townsend  v.  Hubbard,  supra,  is  cited  with 
approval,  and  it  is  held  that  an  executory  contract  under  seal  for 
the  purchase  of  lands,  executed  by  the  vendee  in  his  own  name, 
cannot  be  enforced  as  a  simple  contract  of  another  not  mentioned 
in,  or  a  party  to.  the  instrument,  on  proof  that  the  vendee  named 
had  oral  authority  from  such  other  person  to  enter  into  the  con- 
tract, and  acted  as  his  agent  in  the  transaction. 

In  Kiersted  v.  O.  &  A.  R.  R.  Co.,  69  N.  Y.  343,  25  Am.  Rep. 
199,  the  lease  was  signed  and  sealed  by  the  plaintiffs  and  by  Smith 
in  his  individual  capacity,  and,  although  it  recited  that  Smith  was 
agent  of  the  defendant,  it  did  not  purport  to  be  executed  for  or  in 
its  behalf;  the  court  holding: 
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"Tbe  coTenents  of  the  lessee  In  tbe  lease  were  his,  and  not  those  of  the 
corporation  which  coniiwsed  the  lines  of  railroad  for  which  he  was  agent. 
They  were  not  bound  by  the  lease.  «  *  •  And,  If  he  had  been  authorized 
to  lease  tbe  premises  for  the  defendants,  that  authority  was  not  executed. 
The  form  of  the  lease  made  him  the  lessee,  and  the  corenanta  In  a  deed 
dan  only  be  oiforced  against  the  party  who  upon  the  face  of  the  instrument 
Is  the  covenantor,  althoi^h  It  appears  by  extrinsic  proof  that  he  acted  as 
the  agent  for  another"— citing  Taft  v.  Brewster,  9  Johns.  334,  6  Am.  Dec. 
280;  Stone  t.  Wood,  7  Cow.  453, 17  Am.  Dec.  529;  Gnyon  t.  Lewis,  7  Wend. 
26;  Brlggs  t.  Partridge,  supra. 

Chief  Judge  Church,  in  Williams  v.  Gillies,  75  N.  Y.  202,  said: 
"TEIs  court  has  recently  held  that  oral  authority  to  enter  Into  a  contract 
to  purcliase  lands  would  not  bind  the  principal  avon  a  contract  entered  into 
by  the  agent  In  his  own  name  under  sear— dtlng  Brl^  v.  Partridge,  supra. 

In  Schaefer  v.  Henkle,  75  N.  Y.  378,  the  rule  is  stated  to  be  that 
where  it  distinctly  appears  from  the  instrument  executed  that  the 
seal  affixed  is  the  seal  of  the  person  subscribing  who  designates 
himself  as  agent,  and  not  the  seal  of  the  principal,  that  the  former 
onl^  is  the  real  party  who  can  maintain  an  action  on  the  same. 
This  action  was  brought  by  owners  of  premises  to  recover  rent 
agreed  to  be  ^  paid  by  defendant  in  a  lease  executed  by  B.,  who 
signed  and  sealed  it  as  agent,  the  name  of  the  plaintiff  (the  prin- 
cipal) not  appearing,  the  court  quoting  from  Briggs  v.  Partridge, 
supra,  as  follows : 

"We  find  HO  authority  for  the  proposition  that  a  contract  under  seal  may 
be  turned  into  the  $imple  contract  of  a  party  not  In  any  way  appearing  on  Ita 
foce  to  be  a  party  to  or  interested  In  it,  on  proof  dehora  the  instrument, 
that  the  nominal  party  was  acting  as  the  agent  of  another." 

To  render  the  principal  liable,  where  there  is  a  contract  by  deed, 
made  by  an  attorney  or  agent,  it  must  be  made  in  the  name  of  the 

principal. 

It  was  said  in  Farrar  v.  Lee,  10  App.  Div.  130,  41  N.  Y.  Supp. 
672,  that  as  the  bond  was  signed  by  Tanner  in  his  own  name,  and 
not  as  agent  for  Lee,  it  was  not  competent,  by  parol  evidence  or 
in  any  way,  to  transfer  from  Tanner  to  Lee  the  obligation  which 
Tanner  had  assumed  personally,  upon  the  theory  that  he  was  act- 
ing as  the  agent  for  Lee. 


In  Henricus  v.  Englert,  137  N.  Y.  494,  33  N.  E.  552,  it  was  said: 


"But,  where  an  instrument  Is  under  seal,  no  person  can  sue  or  be  sued 
to  enforce  the  covenantB  tttereln  contained,  except  those  who  are  named  as 
parties  to  tbe  Isstnunent  and  who  signed  and  sealed  the  same.** 


The  cases  cited  by  the  plaintiffs — Dykers  v.  Townsend,  24  N.  Y. 
57;  Lee  v.  Adsit,  37  N.  Y.  78;  Coleman  v.  First  National  Bank, 
53  N.  Y.  388;  Brady  v.  Nally,  151  N.  Y.  258,  45  N.  E.  547;  Meeker 
V.  Claghom,  44  N.  Y.  349;  and  Jessup  v.  Steurer,  75  N.  Y.  613— 
were  all  actions  based  upon  simple  contracts,  and  the  rule  undoubt- 
edly is  that  such  d  contract  can  be  enforced  against  the  real  prin- 
cipals. In  City  Trust  Co.  v.  American  Brewing  Co.,  70  App.  Div. 
511,  75  N.  Y.  Supp.  140,  the  action  was  not  founded  upon  a  sealed 
contract,  to  wit,  the  bond;  but  it  was  based  upon  the  common-law 
liability  of  "the  defendant  an  undisclosed  principal,  to  recover  the 
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money  which  the  plaintiff  as  surety  was  compelled  to  pay  for  the 
defendant's  benefit."  The  distinction  between  the  liability  of  pria- 
cipals  to  a  simple  contract  and  to  a  contract  in  specialty  is  pointed 
out  in  Woodhouse  v.  Duncan,  106  N.  Y.  531,  13  N.  E.  335,  where 
it  is  said : 

"As  the  charter  party  was  not  under  seal  It  was  competent  1^  the  plain- 
tiff to  show  that  it  was  executed  by  Ehmcan  &  Poey,  not  only  fisr  themselTefl 
bat  as  representing  all  those  who  chartered  the  steamship^" 

[3]  The  only  consideration  upon  which  the  contract  between 
Fred  W.  Baker  and  the  defendants  is  based  is  the  covenant  and 
agreement  on  the  part  of  Fred  W.  Baker  to  sell  and  of  the  defend- 
ants to  purchase.  As  the  covenant  to  sell  is  that  of  Fred  W.  Bak- 
er, and  as  there  is  no  covenant  on  the  part  of  the  plaintiffs  to  sell, 
the  promise  of  the  defendants  to  purchase  and  pay  is,  so  far  as 
the  plaintiffs  are  concerned,  without  any  consideration. 

The  plaintiffs  cannot  enforce  the  contract  against  the  defendants, 
and  their  complaint  must  be  dismissed,  with  costs. 

(152  App.  Div.  7U.)  ■ 

SWBNSON  T.  OHARUCS  T.  WILLS,  Ina,  et.al. 

(Supreme  (3onrt,  Appellate  Division,  Second  Department   October  4.  1912.) 

1.  Uastbb  and  Srkvaitt  (g  150*) — Death  or  Servant — Negligence. 

Intestate,  an  employ^  of  an  elevator  company  Installing  elevators  in 
a  new  building  in  which  the  steel  avperatroctme  sarnnuiding  the  leva- 
tor shaft  was  largely  nncovered,  whUe  wgaged  In  InstalHng  certain  steel 
cables  throngh  loops  In  the  varioas  floors  to  carry  the  counterw^hts, 
weut  with  his  helper  to  the  third  floor,  where  a  platform  had  been  con- 
structed over  the  shaft  opening,  on  which  he  went  to  guide  the  cable, 
and  while  there  suddenly  pitched  forward  Into  the  adjoining  shaft,  and 
either  fell  to  the  bottom  or  was  struck  by  a  descending  concrete  elevator,' 
operated  In  the  shaft  by  a  separate  company  for  hire  by  the  various  con- 
tractors engaged  In  the  construction,  but  not  In  use  either  by  defendant 
general  oontractOT  or  by  intestate's  onployer.  Httld  that  the  place  fur- 
nished intestate  In  vrtilch  to  work  was  reasonably  safe,  and  that,  defend- 
ants having  no  reason  to  antldpate  that  intestate  in  the  discharge  of  his 
duties  would  fall  into  the  adjacent  well,  they  were  not  negUgmt,  either 
'  in  falling  to  provide  a  signal  whlcb  would  Inform  him  of  tlu»  approach 
of  the  elevator  or  otherwise. 

[Bd.  Note.— For  other  cases,  see  Master  audi  Servant;  (Sent  lUg.  I| 
297,  29IMpl,  305-807;  Dec;  Dig.  |  150.*] 

(2.  Masikb  akd  Sebvant  (|  184*) — ^Death  of  SsBVAifT— Dutt  or  fiiAsm. 

Where  intestate,  assisting  In  Installing  the  elevators  in  a  new  building, 
fell  down  a  shaft  and  received  injuries  from  which  he  died,  it  was  not 
the  duty  of  the  master  or  of  the  general  contractor  to  suspend  all  work 
on  the  building  while  the  elevators  were  being  installed ;  nor  were  they 
bound  to  anticipate  that,  in  the  mere  detail  of  placing  cables  to  carry 
counterweights  e&ch  floor  should  be  -guarded  against  possible  missteps 
or  momentary  loss  of  balance  by  their  employte. 

[EA.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  H 
268.  270,  280;  Dec  Dig.  I  134.*] 

t.  Masteb  and  Sbbvant  (S  121*) — Death  or  Sebvant — ^Lahob  Law — Guabd- 

IHQ  BLEVATOB  ShATT. 

Labor  Iaw  (Consol.  Laws  1900,  c.  31)  |  20,  requiring  the  guarding  ot 
elevator  shafts,  was  Intended  to  prevent  people  from  walking  into  such 
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flbafta  from  the  floors,  and  did  not  apply  to  dlrlsloDs  between  the  Tarloru 
wells  of  elevator  sbafts,  so  as  to  require  them  to  be  ffoarded  ngwliiat 
possible  accidents  In  the  work  of  InstalliDc  the  elevators. 

[Ed.  Note.— For  otlier  cases,  see  Master  and  Servant  Cmt  Dig.  U  22^ 
231 ;  Dec;  Llg.  1 121.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Gurina  Swenson,  as  administratrix,  etc-,  of  Hugo 
Swenson,  deceased,  against  Charles  T.  Wills,  Incorporated,  and  the 
Otis  Elevator  Company,  impleaded  with  the  Germania  Life  Insur- 
ance Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
orders  denying  defendants'  motion  for  new  trial  on  the  minutes, 
defendants  Charles  T.  Wills,  Incorporated,  and  the  Otis  Elevator 
Company  appeal.  Reversed. 

Ai^ed  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Frank  V.  Johnson,  of  New  York  City  (Murray  G.  Jenkins,  of 
New  York  Cfity,  on  the  brief),  for  appellant  Charles  T.  Wills,  In- 
corporated. 

Bertrand  L.  Pettigrew,  of  Kew  York  City,  for  appellant  Otis  El- 
evator Co. 

James  I.  Cuff,  of  New  York  City,  for  respondent. 

WOODWARD,  J.  Plaintiffs  intestate  was  in  the  employ  of 
•the  defendant  Otis  Elevator  Company  on  the  30th  day  of  December, 
1910.  He  was  a  mechanic  of  experience,  and  was,  with  five  or  six 
others,  engaged  in  installing  the  elevator  system  in  the  20-story 
building  of  the  Germania  Life  Insurance  Company  at  the  comer 
of  Seventeenth  street  and  Fourth  avenue  in  the  city  of  New  York, 
Charles  T.  Wills,  Incorporated,  was  the  general  contractor  for  the 
construction  of  the  building,  and  the  Otis  Elevator  Company  and 
others  were  engaged  as  subcontractors  in  carrying  on  various  de- 
partments of  the  work.  The  steel  superstructure  was  up,  and  in 
this  there  was  an  elevator  shaft  provided,  outlined  by  tiie  steel 
I-beams,  for  five  elevators,  the  main  shaft  being  divided  into  the 
five  compartments  by  the  I-beams ;  but  otherwise  there  appears  to 
have  been  no  division  between  them,  and  the  structural  work,  oth- 
er than  the  steel  superstructure,  appears  to  have  been  largely  un- 
completed. In  the  interior  of  these  several  shafts  were  loops,  about 
58  inches  long  and  8  or  9  inches  wide,  made  of  sted,  and  at  one 
side  of  the  shaft,  through  which  steel  cables  of  five-eighths  of  an 
inch  in  diameter  had  to  be  placed  to  carry  the  counterweights  of 
the  elevator  cars,  and  at  the  time  of  the  accident  the  plaintiff's  intes- 
tate, with  his  fellow  laborers,  was  at  work  lowering  these  steel  ca- 
bles down  through  these  loops.  The  cables  were  taken  to  the  top  of 
the  building  on  reelsi  and  then  one  end  was  started  through  the  top 
loop  and  guided  down  through  the  others  as  the  reel  was  unwound. 
Owing  to  the  tendency  of  the  cables  to  coil  and«6way,  it  was  neces- 
sary to  have  men  stationed  at  intervals  of  evety  two  or  three  floors 
to  guide  the  ends  down  through  the  loops.  The  men  had  placed 
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five  of  the  six  cables,  and  were  at  work  in  shaft  No.  3.  The  cable 
had  come  down  from  the  twentieth  to  the  fourth  story  without  any 
serious  difficulty,  and  had  kinked  or  become  fouled  somewhere  be- 
low the  fourth  story.  PlaintifTs  intestate  was  with  his  helper,  the 
only  eyewitness  of  the  accident,  at  the  fourth  floor;  and,  when 
the  helper  was  unable  to  reach  the  cable  and  adjust  the  difficulty 
from  that  point,  he  left  the  helper  at  that  point  and  went  to  the 
third  floor,  where  a  platform  for  the  protection  of  those  working 
below  had  been  constructed  over  the  entire  opening  of  the  shaft, 
and  from  that  point  reached  up  to  take  hold  of  the  cable,  when,  for 
some  unexplained  reason,  he  pitched  or  fell  forward  into  shaft  No. 
2,  which  was  separated  only  by  an  I-beam,  and  four  or  five  inches 
of  space  beyond  such  beam,  and,  it  is  claimed,  simultaneously  he 
was  struck  by  a  concrete  elevator  operated  in  shaft  No.  2,  falling 
to  the  bottom  of  the  shiift,  receiving  injuries  resulting  in  his  death. 
The  concrete  elevator,  a  temporary  machine  used  for  carrying  ma- 
terials to  the  various  floors  and  operated  by  a  separate  company 
for  hire  by  the  various  contractors  engaged  in  the  work  of  con- 
struction, was  not  being  used  for  of  the  purposes  of  the  Otis 
Elevator  Company,  nor  of  Charles  T.  Wills,  Incorporated,  except 
as  the  latter  was  the  general  contractor,  but  was  engaged  in  car- 
rying the  materials  for  the  concrete  floors  being  laid  far  above  the 
point  of  the  accident. 

[1]  The  testimony  is  that  this  freight  elevator  was  being  op^ 
erated  upwards  at  a  speed  of  about  900  feet  per  minute  and  com- 
ing down  at  the  rate  of  about  1,300  feet  per  minute,  and  that  it 
was  passing  a  given  point  at  intervals  of  two  or  three  minutes  all 
of  the  time,  so  that  it  must  be  obvious  that  shaft  No.  2  was  not 
in  any  sense  the  place  provided  for  the  plaintiff's  intestate  to  do 
his  work,  and  the  evidence  is  undisputed  that  he  was  engaged  in 
shaft  No.  3,  and  there  is  no  suggestion  that  at  any  time  in  the 
performance  of  his  duty  there  was  any  occasion  for  him  to  be  with- 
in the  limits  of  shaft  No.  2,  and  it  is  conceded  by  all  parties 
that  the  freight  elevator  did  not  fill  the  space  of  shaft  No.  2  with- 
in four  or  five  inches,  and  that  the  I-beam  was  four  inches  in 
thickness,  and  that  the  loops  on  the  inside  of  the  shaft  were 
eight  or  nine  inches,  so  that  there  was  a  clear  space  of  more  than 
one  foot  between  the  point  where  the  plaintiff's  intestate  stood  and 
the  descending  elevator.  It  is  to  be  borne  in  mind  that  this  scaf- 
folding in  shaft  No.  3  was  not  designed  as  a  permanent  workii^ 
place.  The  scaffolding  had  been  built  to  protect  workmen  below, 
and  was  availed  of  by  the  plaintiff's  intestate  for  the  incidental  pur^ 
pose  of  guiding  a  cable  through  a  loop  in  the  interior  of  this  par- 
ticular shaft  in  the  general  work  of  installing  the  elevator  system 
for  the  building,  and  the  theory  on  which  this  case  was  presented 
to  the  jury,  that  it  had  a  right  to  determine  whether  the  defendants 
had  used  reasonable  care  in  failing  to  provide  for  a  signal  which 
should  inform  the  decedent  of  the  approach  of  the  freight  elevator, 
is  absurd.  No  such  duty  is  cast  upon  an  employer  by  the  laws  of 
this  state.   The  whole  situation  was  known  to  the  plaintiff's  in- 
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testate  as  well  as  it  could  have  been  known  to  the  defendants,  had 
they  been  personally  present.  The  elevator  was  running  up  and 
down  in  an  open  shaft  at  intervals  of  two  minutes  more  or  less, 
according  to  signals  and  at  a  rapid  rate,  and  there  was  no  occasion 
for  the  plaintiff's  intestate,  working  in  the  installation  of  the  ele- 
vator system,  to  be  inside  of  shaft  No.  2.  No  one  anticipated  that 
he  would  go  into  shaft  No.  2  in  the  threading  of  the  cable  in  shaft 
No.  3,  and  it  was  only  because  of  a  kink.in  the  particular  cable  just 
as  it  was  reaching  the  third  floor,  where  it  was  testified  the  other 
cables  were  coiled  up,  because  they  could  go  no  lower,  that  the 
plaintiff's  intestate  was  called  upon  to  be  in  the  shaft  upon  this 
floor  at  all.  There  was  a  pause  m  the  falling  of  the  cable,  and  he 
went  to  the  third  floor  and  reached  up  to  get  hold  of  it,  when  he 
pitched  forward  or  fell  forward  into  the  shaft  in  front  of  him,  and 
the  descending  elevator  hit  him,  and  he  was  found  at  the  foot  of 
the  shaft  injured  fatally. 

Whether  he  would  have  fallen  without  the  intervention  of  the  de- 
scending elevator  in  such  a  manner  as  to  produce  the  injuries  is  mere- 
ly a  matter  of  speculation.  The  evidence  goes  no  farther  than  to 
^ow  that  he  was  within  the  shaft  lines  of  No.  3 ;  that  he  had  a  signal 
hammer  in  one  hand ;  that  he  reached  up  with  the  other  hand,  looking 
up ;  that  he  did  not  have  hold  of  the  cable  or  anything  else,  and  that 
he  fell  or  sur^fed  forward  into  the  line  of  shaft  No.  2.  No  evidence 
whatever  is  given  from  which  the  inference  might  be  drawn  tiiat  he 
could  have  saved  himself  from  going  down  the  shaft,  even  though  the 
freight  elevator  had  not  come  down  upon  him.  Indeed,  there  is  prac- 
tically no  evidence  that  the  elevator  actually  hit  him.  The  testimony 
does  not  show  any  fact  frcMn  which  this  can  be  stated  definitely.  The 
only  eyewitness  testifies  to  the  falling  forward  into  the  shaft  No.  2, 
and  says  almost  simultaneously  the  elevator  came  down  and  caught 
him;  but  he  was  standing  at  the  fourth  floor,  upon  the  loop  in  the 
side  of  the  shaft  next  to  shaft  No.  2,  or  almost  directly  above  the 
decedent  where  he  stood  at  the  time  of  the  fall,  and  how  he  could 
determine  that  the  elevator  caught  him,  in  the  sense  of  producing  the 
fall  which  resulted  in  the  intestate's  death,  is  diflScuIt  to  tmderstand. 
Indeed,  he  does  not  attempt  to  say  that  it  was  the  elevator  catching 
him  which  actually  produced  the  fall.  The  effect  of  his  testimony 
is  that  the  plaintiflf's  intestate  fell  into  the  elevator  shaft  of  No.  2,  and 
that  the  elevator  caught  him;  but  whether  it  caught  him  in  such  a 
sense  that  it  was  the  proximate  cause  of  the  injuries  is  merely  a  mat- 
ter of  guesswork.  No  evidence  is  given  of  the  character  of  the  in- 
juries, from  which  an  inference  can  be  drawn  that  the  descending  ele- 
vator caused  the  final  fall  down  the  shaft.  It  might,  descending  iumi 
the  twentieth  story,  practically  without  restraint,  tall  vei^  much  faster 
than  the  decedent  starting  from  the  third  story,  and  it  might  have 
caught  him;  but  there  is  no  evidence  that  the  intestate  merely  in- 
truded his  body  incidentally  and  was  crushed  down  by  the  oncoming 
elevator.  Indeed,  the  weight  of  evidence  is  that  the  plaintiff's  intes- 
tate had  already  fallen,  and  that  the  elevator  merely  overtook  him  in 
the  fall,  and,  as  there  can  be  no  certainty  as  to  which  of  these  ade- 
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quate  causes  was  the  pro:dmate  cause,  it  is  entirely  evident  that  the 
defendants,  who  had  no  means  of  anticipating  that  he  would,  in  the 
discharge  of  this  detail  of  his  labors,  fall  over  into  the  adjacent  shaft, 
there  can  be  no  legitimate  ground  for  the  verdict  in  this  case, 

[2,3]  The  master's  duty  was  to  furnish  plaintifFs  intestate  with  a 
reasonably  safe  place  in  which  to  perform  his  work,  and  from  the 
record  in  this  case  no  one  can  question  that  the  20-story  building  un- 
der construction  was  a  reasonably  safe  place  in  which  to  en^lc^  the 
decedent  in  the  installation  of  an  elevator.  It  was  not  the  duty  of 
either  the  master  or  the  general  contractor  to  suspend  all  work  upon 
the  building  while  the  elevators  were  being  installed.  It  was  not  their 
duty  to  see  to  it  that  employes  could  not  be  injured.  It  was  their 
duty  to  use  reasonable  care  in  the  performance  of  any  duty  which 
belonged  to  them  to  perform ;  but  they  were  not  bound  to  anticipate 
that  in  the  mere  detail  of  placing  the  cables  for  the  carrying  of  the 
counterwei|;hts  that  each  and  every  floor  should  be  guarded  against 
possible  missteps  or  momentary  losses  of  balance  on  the  part  of  em- 
ployes. At  the  points  above  the  accident,  where  the  decedent  and  his 
helper  had  been,  only  the  I-beams  were  available  to  step  upon ;  but  at 
the  particular  point  of  the  accident  there  was  a  complete  covering  of 
the  shaft  space  in  the  third  shaft.  It  was,  apparently,  as  safe  as  the 
floor  would  have  been,  if  it  had  been  laid  over  the  shaft,  and  because 
the  decedent,  while  reaching  up  to  get  hold  of  the  cable,  fell  forward 
into  the  shaft,  is  not  evidence  of  the  n^lect  of  any  duty  which  either 
th^  master  or  the  general  contractor  owed  to  him ;  the  trial  court  hold- 
ing properl^i  that  the  case  was  not  within  the  contemplation  of  section 
20  of  the  Labor  Law,  requiring  the  guarding  of  elevator  shafts,  in 
that  the  situation  presented  here  was  merely  the  division  of  the  ele- 
vator shaft,  and  that  it  was  not  intended  to  guard  against  possible 
accidents  in  the  work  of  installing  elevators  within  such  shafts,  but 
rather  to  prevent  people  from  waUcing  into  shafts  from  the  floors. 

As  there  was  no  actionable  negligence  on  the  part  of  either  of  the 
defendants,  as  disclosed  by  the  evidence  in  this  case,  the  judgment 
and  orders  appealed  from  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event.  All  concur. 


(102  App.  DiT.  702.) 

MIDDLETON  T.  MONTAGUE. 
(Supreme  Court,  Appellate  Dlvleion,  Second  Department    October  4,  1912.) 

Fbocbbs  (S  96*) — Sebviob  bt  Publication — Sotfioienct  of  Aitidavit. 

Wliere  the  affidavit  on  which  an  order  for  publication  wu  granted 
stated  that  tbe  deponent  had  made  inquiry  of  every  person  whom  he 
supposed  coiild  Inform  him  of  the  residence  or  present  whereabouts  oC 
tbe  parties  to  be  served,  and  that  he  was  informed  by  a  certain  person, 
and  believed,  that  such  parties  did  not  reside  within  the  state  and  could 
not  be  found  therein,  it  was  Buffldent  to  crafer  JurlsdlctioD  to  make  tbe 
order  of  pnbUcaticm,  under  Code  Civ.  Froc.  |  186. 

[Ed.  Note^For  other  cases,  see  Process,  Cent  Dig.  Ii  10&-120i  Dec. 
Dls.  I  06.*] 
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Action  by  John  Middleton  against  Michael  Montague.  Contro- 
versy submitted  pursuant  to  Code  Civ.  Proc.  §§  1279-1281.  Judg- 
ment for  defendant. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR.  and 
RICS,JJ. 

H.  C  Underbill,  of  Brooklyn,  for  plaintiff. 

H.  Irving  Gordon,  of  Brooklyn,  for  defendant. 

HIRSCHBERG,  J.  The  question  involved  in  this  submission 
relates  to  the  marketability  of  certain  real  estate  in  the  borough 
of  Brooklyn.  The  action  is  for  damages  resulting  from  breach  of 
warranty;  the  decision  of  the  question  submitted  depending  upon 
the  sufficiency  of  an  affidavit  on  which  an  order  was  granted  for 
the  publication  of  a  summons  in  an  action  to  foreclose  a  mortgage 
upon  the  real  estate  in  the  year  1858.  The  plaintiff  claims  that 
the  order  was  invalid  because  of  the  insufficiency  of  the  affidavit^ 
while  the  defendant  claims  that  the  affidavit  was  sufficient  to  con- 
fer jurisdiction  to  make  the  order.  The  defendants  served  by  pub- 
lication were  the  widow  and  the  children  of  Joseph  Tryon,  the  for- 
mer owner  of  the  equity  of  redemption,  then  deceased. 

At  the  time  of  the  foreclosure,  section  135  of  the  Code  of  Civil 
Procedure  provided  that : 

**Wliere  the  person,  on  whom  tile  senioe  of  tba  snnmiona  Is  to  be  made, 
cannot,  after  dne  diligence,  be  fonnd  within  the  state,  and  that  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court  or  a  Jndge  thereof,  •  •  *^ 
BOtSx  court  or  Judge  ma;  grant  an  order  that  the  serrice  be  made  \ij  the  pnb- 
UcBtloii  of  a  snmmons." 

The  affidavit  on  which  the  order  for  publication  was  granted 
stated : 

"That  the  sold  defendant  Margaret  P.  Tryon  Is  the  widow  of  said  JoseiA 
TryoD,  deceased,  and  the  said  defendants  Joseph  Tryon,  Florrace  Tryon,  . 
William  Tryon,  and  Margaret  Tryon  are  the  children  of  the  said  Joseph 
Tryon,  deceased.  That  deponent  has,  for  the  purpose  of  serving  the  sum- 
mons in  this  action,  which  is  hmto  annexed,  on  the  aforesaid  widow  and 
diUdren,  mode  1mqu*nf  of  wery  pvatm  whom  he  supposes  could  give  him 
any  infbimatlon  as  to  the  place  of  realdence  or  pretet^  whenalxmtt  of  either 
tbe  said  widow  or  dtber  of  said  children,  and  that  from  Information  derived 
from  Mr.  Nathanlti  Wolff,  who  was  formerly  a  partner  of  said  Joseph  Tryon, 
deceased,  and  the  executor  of  his  said  will,  he  Is  informed,  and  he  believes 
sneh  information  to  be  true,  that  neither  said  widow  nor  any  of  said  efatldren 
reside  within  this  state,  or  can  he  found  therein,  and,  further,  that  said 
widow  and  the  said  defendants  Joseidi  Tryon  and  Mai^ret  Tryon  reside  at 
No.  86  Garden  street,  Hoboken,  in  the  state  of  New  Jers^,  and  that  the  said 
norence  Tryon  and  William  Tryon  reBide  with  one  Otis  Nordas  at  Boston, 
In  the  state  of  Massachusetts.** 

The  order  in  question  was  granted  by  a  justice  of  the  Supreme 
Court,  and  I  think  the  affidavit  was  sufficient  to  confer  jurisdiction 
upon  him  to  determine  that  the  parties  to  be  served  were  not  at 
that  time  within  the  state,  and  that  they,  therefore,  could  not  be 
found  therein,  after  due  diligence.  It  gave  in  full  the  sources  of 
the  affiant's  information  and  belief.  It  proved  diligence  in  the 
making  of  inquiry  of  every  person  likely  to  know,  not  only  the  ac- 
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tual  residence  of  the  parties,  but  their  "whereabouts,"  at  the  time 
of  the  inquiries ;  and  the  result  of  the  inquiries  was  information  to 
the  effect,  that  the  parties  were  not  only  then  nonresidents  of  the 
State,  but  that  they  could  not  then  be  found  in  the  state. 

The  case  of  Belmont  v.  Comen  et  al.,  82  N.  Y.  256,  seems  con- 
trolling. In  that  case  the  affidavit  merely  stated  on  information 
and  belief — the  source  of  the  information  being  disclosed — ^that  the 
parties  to  be  served  resided  in  Connecticut,  and  that  a  summons 
to  be  served  on  them  had  been  issued  and  delivered  to  the  sheriff  of 
the  county  of  New  York,  and  that  the  sheriff  after  due  diligence 
could  not  find  them  in  that  county.  The  Court  of  Appeals  held  that 
the  affidavit  was  sufficient  (page  259)  "to  enable  the  judge  to  in- 
telligently be  satisfied  that  after  due  diligence  the  defendant  could 
not  be  found  within  the  state." 

The  case  of  Carleton  v.  Carleton,  85  N.  Y.  313,  chiefly  relied 
upon  by  the  plaintiff,  is  essentially  different.  There  the  affidavit 
was  limited  to  proof  of  nonresidence,  and  no  facts  were  disclosed 
tending  to  indicate  that  the  defendant  was  not  within  the  state. 
The  court  distinguished  the  case  from  the  Belmont  Case,  supra, 
s&ying  (page  31^ : 

'In  tbe  ease  of  Belmont  Oomen,  82  N,  T.  ^16,  tbe  affldavlt  eontalned 
ftU^tloiu  taUUng  to  show  tbat  am  effort  had  heen  made  to  llnd  the  defend- 
ant wftMn  the  eUste  and  that  he  vhu  not  there,  and  b»ce  It  conferred  jnrto. 
diction  upon  tbe  court  or  Judge  to  pau  upon  the  gueation  of  the  suffUHencv 
of  the  proof.  The  affidavit  here  contains  no  such  averment,  and  rests  entire- 
ly upon  the  fact  of  nonresldoice  and  the  Inference  arising  therefrom." 

In  Kennedy  v.  N.  Y.  L.  Ins.  &  Trust  Co.,  101  N.  Y.  487,  5  N.  E. 
774,  an  affidavit  was  held  sufficient,  at  least  where  collaterally 
brought  in  question,  which  only  stated  that  the  defendants  "can- 
not, after  due  diligence,  be  found  within  this  state,"  that  they  were 
residents  of  other  states  named,  and  that  the  summons  "was  dtily 
issued  for  said  defendants,  but  cannot  be  served  personally  upon 
them  by  reason  of  such  nonresidence." 

To  the  same  general  effect  is  the  decision  in  Crouter  v.  Crouter 
et  al.,  133  N.  Y.  55,  30  N.  E.  726.  That  case  arose  under  section 
439  of  the  Code  of  Civil  Procedure,  the  substitute  for  the  former 
section  135,  requiring  proof  "that  the  plaintiff  has  been  or  will 
be  unable,  with  due  diligence,  to  make  personal  service  of  the  sum- 
mons." It  was  held,  according  to  the  headnote,  that  an  affidavit 
was  sufficient  to  sustain  an  order  of  publication  which  "stated  the 
nonresidence  of  the  defendants  and  that  they  had  no  place  of  busi- 
ness in  New  York;  that  plaintiff  believed  that  a  summons  could 
not  with  due  diligence  be  served  personally  within  the  state;  that 
plaintiff  had  personal  knowledge  of  defendants'  movements,  and 
was  satisfied  that  they  frequent  no  place  in  the  state." 

The  defendant's  title  to  the  property  in  question  is  derived 
through  various  mesne  conveyances  n'om  the  purchaser  at  the  fore- 
closure sale,  and  it  follows  from  what  has  been  said  that  he  is 
entitled  to  judgment  dismissing  the  plaintiff's  claim,  and  adjudging 
that  the  title  is  good  and  marketable,  but,  in  accordance  with  the 
terms  of  the  submission,  without  costs.  All  concur. 
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Sup.  Ct)  THOMPSON  y.  TILLFOBD  623 

THOMPSON  T.  TIIiLFORD  et  aL 
<Sapi«ma  Oonrl^  i^K>eU&te  Dtvlalon,  Second  D^tartmcnt  October  4,  1912.) 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Edward  B.  lliompson  against  Charles  W.  Tillford  and 
another.  From  an  order  granting  a  preliminary  injunction  re- 
straining defendants  from  using  plaintiff's  name  in  their  advertis- 
ing, defendants  appeal.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BTOR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

W.  H.  Van  Steenbergh,  of  New  York,  for  appellants. 
Morschauser  &  Mack,  of  Pong^keepsie,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

JENKS,  P.  J.,  and  BURR  and  RICH,  JT.,  concur.  WOOD- 
WARD, J.,  reads  for  reversal,  with  whom  THOMAS,  J.,  concurs 
in  result,  upon  the  ground  that  the  preliminary  injunction  should 
not  be  granted,  inasmuch  as  the  papers  show  without  contradiction 
that  the  matter  was  submitted  to  the  plaintiff,  and  he  consented 
to  it. 

WOODWARD,  J.  (dissenting).  The  learned  court  at  Special 
Term  has  granted  plaintiff's  motion  for  an  order  enjoining  the  de- 
fendants from  using  the  plaintiff's  name  in  their  advertisements 
pending  the  trial  of  this  action,  and  the  defendants  appeal  from 
such  order.  The  order  appears  to  have  been  granted  upon  the  the- 
ory that  under  the  provisions  of  chapter  132  of  the  Laws  of  1903 
(now  article  5  of  the  Civil  Rights  Law  [Consol.  Laws  1909,  c.  6]) 
the  plaintiff  has  an  absolute  right  to  prohibit  the  use  of  his  name 
in  connection  with  any  advertising  matter,  without  his  consent, 
and  it  is  admitted  upon  this  motion  that  the  defendants  have,  in 
certain  handbills,  circulars,  etc.,  announced  to  the  public  as  fol- 
lows : 

"Chas.  W.  TUlford,  Breeder  of  Tme  to  Name'  Barred  Plymouth  Rocks, 
Amenta,  Dutchess  Oonnty,  N.  T.  George  W.  Haskin,  Manager.  For  over  10 
years  wlUi  Mr.  S.  B.  Thompson  of  this  town,"  etc. 

Taking  into  consideration  the  history  of  the  enactment  of  chap- 
ter 132  of  the  Laws  of  1903  (Rhodes  v.  Sperry  &  Hutchinson,  193 
N.  Y.  223,  226,  85  N.  E.  1097,  34  L.  R.  A.  [N.  S.]  1143,  127  Am. 
St.  Rep.  945),  it  might  well  be  doubted  whether  the  Legislature  in- 
tended to  inhibit  the  use  of  a  name  in  connection  witii  a  simple, 
undisputed  statement  of  a  fact,  such  as  is  here  made.  It  is  one 
thing  to  declare  that  a  certain  patent  medicine  is  used  and  recom- 
mended by  Clara  Morris,  or  some  other  person  of  wide  celebrity, 
or  to  make  use  of  a  portrait  of  a  beautiful  woman  to  attract  atten- 
tion to  some  article  of  trade,  and  quite  another  thing  to  say  that 
a  man  has  been  in  a  certain  employment  for  a  given  number  oi 
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years.  However,  in  the  view  which  I  take  of  this  case,  it  is  not 
necessary  to  determine  the  legislative  intent,  for  the  reason  that 
the  plaintiff  has  not  stated  facts  from  which  it  may  be  determinerl 
that  the  plaintiff  is  entitled  to  the  relief  demanded,  even  though 
the  statute  should  be  held  to  give  him  the  right  to  it. 
Section  50  of  the  Civil  Rights  Law  provides  that : 

**A  person,  firm  or  corporation  that  neea  for  adrertlFiU^  parposes,  or  for 
the  purposes  of  trade,  the  name,  portrait  or  picture  of  any  living  person 
without  having  first  obtained  the  written  consent  of  such  permn,  or  If  a 
minor  of  Us  or  ber  parent  or  guardian.  Is  guilty  of  a  mlsdemeonoc** 

And  section  51  of  the  same  act  provides  that: 

"Any  person  whose  name,  portrait  or  picture  is  used  within  this  state  for 
adTertlsIng  purposes  or  for  the  purposes  of  trade  without  the  written  consent 
first  obtained  as  above  provided  may  maintain  an  equitable  action  In  the 
Snpr^e  Court  of  this  state  against  the  person,  firm  or  corporation  bo  using 
hlB  name,  portrait  or  picture,  to  pi«rait'and  restrain  the  use  thweof.** 

Obviously  it  is  necessary  to  the  statement  of  a  cause  of  action 
under  this  provision  of  the  statute  that  it  should  be  alleged  that 
the  defendants  have  '*used  within  this  state  for  advertising  pur- 
poses or  for  the  purposes  of  trade  without  the  written  consent  first 
obtained"  of  the  plaintiff,  yet  no  such  allegation  appears  in  the 
complaint  in  this  action.  So  far  as  appears  from  the  complaint,  or 
from  any  of  the  affidavits,  the  defendants  may  have  the  written 
consent  of  "E.  B.  Thompson  of  this  town,"  Amenia,  N.  Y.,  or  tiiey 
may  have  the  written  consent  of  the  plaintiff  himself.  The  stat- 
ute is  not  violated  merely  by  using  the  name  of  the  plaintiff,  in  the 
advertisement.  It  is  necessary  that  this  should  be  done  without 
first  having  secured  the  written  consent  of  the  plaintiff,  and  in  the 
absence  of  such  an  allegation  in  the  complaint,  there  is  no  founda- 
tion for  the  injunction. 

It  was  held  in  Roberson  v.  Rochester  Folding  Box  Co.,  171  N. 
Y.  538,  64  N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St,  Rep.  828,  that 
there  was  no  equitable  or  common-law  remedy  against  the  publica- 
tion of  the  portrait  of  any  person  where  the  portrait  was  not  of 
a  libelous  character,  and  that  an  action  would  not  lie  merely  for 
such  publication,  and  the  plaintiff  in  the  present  action  has  not  al- 
leged anything  more  than  was  alleged  in  that  action.  There  is 
no  allegation  in  the  complaint  that  "E.  B.  Thompson  of  this  town" 
is  the  plaintiff,  Edward  B.  Thompson,  or  that  Edward  B.  Thomp- 
son or  "E.  B.  Thompson  of  this  town"  has  not  given  the  defend- 
ants the  right  to  make  use  of  the  name  of  "E.  B.  Thompson  of 
this  town"  for  the  purposes  of  this  advertisement;  and  without 
this  there  is  nothing  to  show  that  any  rights  of  the  plaintiff  have 
been  violated. 

We  are  not  to  infer,  from  the  fact  of  bringing  the  action,  that 
the  plaintiff  or  "E.  B.  Thompson  of  this  town"  has  not  given  the 
written  consent  which  the  statute  requires.  The  law  does  not  pre- 
sume that  the  defendants  have  committed  a  crime.  It  rather  pre- 
sumes that  they  have  not  committed  a  crime,  and  the  mere  allega- 
tion that  they  have  made  use  of  the  name  of  "£.  B.  Thompson  of 
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this  town,"  or  that  they  have  "used  such  placards,  handbiUs,  etc., 
extensively  throughout  the  country,  printing  thereon  the  name  of 
this  plaintiff  with  a  design  and  intent,  as  this  plaintiff  is  informed 
and  believes,  to  obtain  the  reputation  in  the  line  of  chicken  breed- 
ing that  this  plaintiff  has  obtained,  and  to  deceive  the  public  "  etc.» 
does  not  amount  to  an  averment  that  this  use  of  the  name  was 
without  the  written  consent  of  the  plaintiff  or  of  the  "E.  B.  Thomp- 
son of  this  town,"  whoever  he  may  be. 

The  affidavits,  with  the  exhibits  attached  thereto,  plainly  indi- 
cate tKat  there  is  no  ground  for  the  injunction  upon  the  ground 
of  fraud  upon  the  public.  All  that  the  printed  matter  sets  out  is 
that  the  defendant  George  W.  Haskin  is  manager  of  the  defendant 
Tillford's  business,  and  that  he  (Haskin)  was  for  more  than  ten 
years  with  "E.  B.  Thompson  of  this  town,"  and  the  learned  court 
at  Special  Term  indicated  clearly  that  this  was  not  sufficient  to 
justify  the  injunction,  but  based  the  order  entirely  upon  the  ground 
that  the  plaintiff  had  a  right  to  enjoin  the  use  of  his  name  under 
the  statute. 

Assuming  this  to  be  so,  as  I  have  already  pointed  out,  it  was 
the  duty  of  the  plaintiff  to  set  forth  sufficient  facts  to  show  that  the 
defendants  had  made  use  of  his  name,  and  that  this  was  done  with- 
out his  written  consent.  So  far  as  the  complaint  shows,  "E.  B. 
Thompson"  may  have  been  Ebenezer  B.  Thompson,  or  Ephriam  B. 
Thompson,  or  any  one  of  a  hundred  different  Thompsons,  and  any 
one  of  these,  or  the  plaintiff  himself,  may  have  given  the  written 
consent,  which,  in  the  absence  of  allegations  to  the  contrary,  sup- 
ported by  proofs,  the  law  will  presume  to  have  been  done,  for  it 
always  presumes  that  no  one  has  committed  a  crime. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied. 


(77  Misc.  Ben.  652.) 

UNION  TRTIST  CO.  Or  ROCHESTER  r.  OLIVER. 

(Supreme  Court,  Equity  Term.  Monroe  County.    October  5,  1912.) 

GOBP0BATIOH8  (|  123*) — LUOUT  OF  FUDOOB  OV  STOCK— TnU  OF  PUDGU. 

Wliere  a  pnrduser  of  stock,  imneniant  to  tranaactton  witfa  the  secre- 
tary of  the  corporation  la  charge  of  Its  office,  obtained  the  cwtlflcate  of 
stock,  and  snbsegnently  delivered  It  to  the  secretary  for  the  express  por- 
poee  of  harinff  it  transferred  on  the  boobs  of  the  corporation,  and  the 
secretary,  baring  no  interest  in  the  certiilcate,  appropriated  it  to  his  own 
use,  without  the  consent  of  the  purchaser,  and  pieced  it  to  a  third  per- 
son to  secure  a  loan,  with  Intent  to  defraud  the  purchaser,  the  secretary 
was  guilty  of  larceny,  under  Fenal  Law  (Consol.  Laws  1909,  c.  40)  S  1290, 
and  could  not,  as  against  the  purchaser,  give  good  title  to  the  third  per- 
son, especially  where  be  had  notln  of  facts  sufficient  to  put  him  on 
Inquiry  as  to  whether  the  secretary  had  any  right  to  pledge  the  stock. 

[Ed.  Note. — ^For  other  cases,  see  &>rporatioDs,  Gmt.  Dig.  ||  481,  4S)iL 
007-^12,  637,  58&-546,  612.  618;  Dec.  Dig.  |  123.«J 

Action  by  the  Union  Trust  Company  of  Rochester  against  Fred- 
erick W.  Oliver,  as  trustee  in  bankruptcy  of  George  K.  M.  Clarke, 

•ForoUMT  eMM  ■••  mom  tt^la  A  i  mncBn  In  Dae,  ftAtn.  Diss.  UOI  te  dattb  *  Kap'r  IiidezM 
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and  another,  foreclosing  a  pledge.  Judgment  dismissing  com- 
plaint as  against  defendant  Olaf  Berg. 

Carnahan,  Adams,  Jameson  &  Pierce,  of  Rochester,  for  plaintiff. 
William  H.  Burr,  of  Rochester,  for  defendant  Oberg, 

CLARK,  J.  This  action  is  brought  to  foreclose  a  pledge  of 
shares  of  stock  of  the  Rochester  &  Lake  Ontario  Water  Company. 
It  was  established  on  the  trial  that  the  defendant  Oberg  bought 
100  shares  of  stock  of  the  Rochester  &  Lake  Ontario  Water  Com- 
pany several  days  prior  to  the  12th  day  of  October,  1910,  paying 
therefor  $2,500,  and  receiving  voting  trust  certificate  No.  40,  which 
was  actual lyHdelivered  to  Oberg  at  the  time  he  made  the  purchase. 
The  business  was  transacted  with  George  K.  M.  Clarke,  who  was 
the  secretary  of  that  company  in  charge  of  its  office,  and  who  had 
possession  of  this  voting  trust  certificate.  After  the  said  certificate 
was  delivered  to  defendant  Oberg,  he  retained  it  in  his  possession 
several  days,  and  on  the  12th  day  of  October,  1910,  he  went  to  the 
office  of  the  company  and  handed  the  certificate  to  the  secretary, 
Mr.  Clarke,  for  the  express  purpose  of  having  it  transferred  to  him 
on  the  books  of  the  voting  trustees,  who  had  issued  the  certificate 
in  question. 

Clarke  had  no  interest  whatever  in  the  certificate.  Oberg  owed 
him  nothing,  and  his  authority  was  expressly  limited,  in  a  writing 
signed  by  him,  to  having  the  certificate  transferred  on  the  books — 
something  that  was  required  to  be  done  in  and  by  the  terms  of  the 
arrangement  by  which  the  stock  of  the  water  company  was  turned 
over  to  voting  trustees,  who  in  turn  issued  the  voting  trust  certifi- 
cates. While  Clarke  had  the  certificate  in  his  possession,  after 
October  12,  1910,  it  was  for  the  sole  purpose  of  transfer,  as  above 
stated,  and  his  name  in  no  way  appeared  on  the  paper.  Subse- 
quently, and  on  the  4th  day  of  November,  1910,  without  the  knowl- 
edge, authority,  or  consent  of  defendant  Oberg,  Clarke  appropri- 
ated the  certificate  to  his  own  use,  and  delivered  it  to  the  plaintiff 
to  secure  the  payment  of  a  loan  of  $2,000.  He  did  so  with  intent 
to  deprive  and  defraud  the  true  owner,  defendant  Oberg,  of  his 
property,  and  the  use  and  benefit  thereof,  and  thereby  committed 
the  crime  of  grand  larceny.  Penal  Law  (Consol.  Laws  1909,  c  40) 


The  very  gist  of  the  crime  of  larceny  is  the  intent  of  the  person 
who  is  charged  with  committing  it,  and  when  we  remember  that 
'in  this  case  the  undisputed  evidence  is  that  Clarke  was  intrusted 
with  this  certificate  for  the  sole  purpose  of  having  it  tiansferr«l,. 
and  that,  instead  of  doing  so,  he  put  it  up  as  security  for  his  own 
personal  loan,  without  the  shadow  of  right  or  authority  from  the 
true  owner,  the  conclusion  is  irresistible  that  he  did  it  with  a  fe- 
lonious intent  to  deprive  and  defraud  the  owner  of  his  proper^, 
and  under  these  circumstances  he  committed  the  crime  of  larceny 
(Penal  Law,  §  1290,  supra),  and  he  cannot  give  good  title  to  prop- 
erty that  he  had  stolen. 
The  defendant  Oberg  cannot  be  charged  with  negligence  in  this 
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matter,  for  when  he  left  the  certificate  with  Clarke  for  the  purpose 
of  transfer  he  was  particular  to  require  the  latter  to  give  him  9 
receipt,  showing  clearly  that  the  stock  was  left  with  him  for  no 
other  purpose.  On  the  other  hand,  it'  appears  that,  when  Clarke 
applied  to  plaintiff  for  the  loan  of  $2,000  on  the  stock  in  question, 
his  name  did  not- appear  on  the  certificate,  but  it  was  signed  in 
blank  by  a  former  owner  named  Adams,  and  it  bore  no  evidence 
that  Clarke  owned  or  had  any  interest  in  it,  and  he  did  not  claim 
to  own  it;  but  plaintiff's  ofHcer  with  whom  the  loan  was  negoti- 
ated was  told  by  Clarke  that  the  stock  certificate  in  question  had 
been  sold  to  a  Mr.  Lyon  for  $2,500,  but  he  was  out  of  town,  and 
on  his  return  he  (Clarke)  would  get  the  $2,500  and  pay  the  loan. 
So  plaintiff  made  a  loan  of  $2,000  to  Clarke  on  a  certificate  which 
the  latter  did  not  claim  to  own,  and  which  he  frankly  told  the 
plaintiff's  officer  had  been  sold  to  another  man. 

It  impresses  me  that  this  transaction  was  sufficient  to  put  plain- 
tiff on  inquiry  at  least  as  to  whether  or  not  Clarke  had  an^  sort 
of  right  to  pledge  this  stock.  When  Clarke  appropriated  this  cer- 
tificate to  his  own  use  in  the  manner  described,  it  was  not  a  mere 
conversion,  but  was  a  plain  case  of  larceny,  and  under  the  circum- 
stances the  true  owner  should  be  able  to  hold  the  stock  against  this 
plaintiff.  Knox  v.  Eden  Musee  Co.,  148  N.  Y.  441,  42  N.  E.  988,  31 
L.  R.  A.  779,  51  Am.  St.  Rep.  700;  Treadwell  v.  Clark,  73  App. 
Div.  473,  77  N.  Y.  Supp.  350;  Matter  of  Mills,  125  App.  Div.  730, 
110  N.  Y.  Supp.  314;  Merchants'  Bank  v.  Uvingston,  74  N.  Y.  223. 

Judgment  is  therefore  directed,  dismissing  plaintiff's  complaint 
as  against  the  defendant  Oberg,  with  costs  and  disbursements  to 
be  taxed. 


(VS2  App.  Dir.  727.) 

BINTELDN  r.  BOHAETER  et  at 

OEhipreme  Conrt,  Appellate  DlTlslon,  Second  D^rtment   Octobw  4,  1012.) 

1.  WirnEssES  (I  202*) — ComnxwiCAnoir  10  Attobhbt— Pbivuxob. 

Under  Code  Gv.  Proc.  |  835,  prohlblttng  an  attorn^  from  disclosing 
communtcationa  made  to  him  by  his  <Hlent  in  the  coorae  of  his  iwofes- 
■lonal  entplornwnt,  an  attorns  could  not  testify  to  commmdcatloiis  made 
to  1dm  by  teatatrix  In  the  coune  of  tbeir  matlona  as  attorntv  and  client 
dnrlng  the  preparation  of  her  will  as  bearing  on  the  Issue  of  undue  In- 
fluenca 

[Ed.  Note.^For  other  eases,  see  WitnesBee,  Cent  Dig.  H  709,  767;  Dec. 
Dig.  I  202.*] 

^  WrmssKB  202*>— ATroRNET — UoimDnrriAi.  GomruNiCATioiTB. 

In  a  will  eontest,  testatrix's  attorney  was  incompetent  to  testify  that 
no  other  person  gave  him  data,  facts,  and  Instructions  with  reference 
to  the  preparation  of  the  will  to  rebut  the  claim  of  undue  Influence. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  766,  76T; 
Dec.  Dig.  I  202 .•] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Joseph  C.  Rintelen  against  Rose  D.  Schaefer  and  oth- 
ers.  From  a  judgment  sustaining  the  will  of  Elizabeth  Rintelen, 

•For  oUttr  eaue  ■••  hum  topic  *  |  xvmbmb  la  Dm.  *  Am.  Dtga.  U07  to  date,  *  IU9*r  IndcxM 


Digilized  by 


137  NBW  ZOBK  8UPPLBMBNT 


(Sup.  Ct 


deceased,  and  from  an  order  denying  plaintiff's  motion  for  a  new 
^ial,  he  appeals.  Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ.  * 

Gormly  J.  Sproull,  of  New  York  City  (Herbert  H.  Kellogg,  of  - 
New  York  City,  on  the  brief),  for  appellant. 
Henry  C.  Frey,  of  Jamaica,  for  respondents. 

THOMAS,  J.  The  witness  Livett  was  the  attorney  for  the  tes- 
tatrix and  drew  the  will  attacked  upon  grounds  of  testamentary 
incapacity  and  undue  influence.  Several  items  of  his  testimony 
■are:  (1)  His  conversation  with  her  when  he  was  retained;  (2) 
that  he  had  three  conferences  with  her  relating  to  the  preparation 
of  the  will  and  its  execution,  at  the  first  and  second  of  which  an- 
other person  was  present,  and  that  no  pther  person  than  the  tes- 
tator gave  any  data,  or  facts,  or  instructions  with  reference  to 
the  preparation  of  the  will  or  its  contents;  (3)  what  was  said  and 
done  by  her  in  the  presence  of  the  witnesses  and  others,  in  which 
he  was  not  shown  to  have  participated,  when  the  will  was  exc- 
■cuted;  (4)  his  identification  of  the  will  and  her  signature;  (5) 
that  he  had  read  the  will  and  draft  to  her  a  few  days  before;  (6) 
that  he  had  subsequent  conversations  with  her  on  other  subjects 
involving  business  relations,  in  the  presence  of  third  parties,  and 
what  he  told  her;  (7)  that  he  prepared  another  draft,  or  changed 
the  first  draft,  at  the  suggestion  of  the  testatrix,  and  that  no  one 
else  was  present  when  suggestion  of  the  change  in  the  will  was 
made;  (8)  that  her  acts  and  conversation  impressed  him  as  ra- 
tional; (9)  that  he  had  no  difficulty  whatever  in  making  himself 
understood  by  her,  and  always  got  sensible  answers  in  r&ply  to  his 
•questions. 

[1]  So  the  attorney  laid  bare  his  relations  to  her  in  the  several 
matters  for  which  he  was  retained,  even  to  showing  that  she  alone 
gave  him  the  data  for  the  will,  and  used  the  communications  from 
one  to  the  other  to  base  thereon  his  Opinion  of  her  sanity  and  her 
ready  understanding  of  his  communications  and  sensible  answers. 
What  she  communicated  in  words,  in  actions,  in  mental  alertness, 
in  appearance,  he  disclosed.  He  could,  under  the  ruling,  have  told 
all  that  he  did,  and  declared  her  statements  irrational.  I  will  not 
discuss  whether  each  and  every  item  of  evidence  was  so  hurtful 
as  to  require  a  reversal ;  but  as  to  all  evidence  of  communications 
from  one  to  another  in  the  course  of  their  relations  as  client  and 
attorney,  and  his  judgments  therein,  he  was  incompetent  by  sec- 
tion 835  of  the  Code  of  Civil  Procedure.  Matter  of  Cunnion,  201 
N.  Y.  123,  94  N.  E.  648,  Ann.  Cas.  1912A,  834.  That  authority 
would  also  condemn  his  testimony  of  what  she  said  at  the  time  of 
the  execution  of  the  will. 

[2]  His  statement  that  no  other  person  ^ve  him  data,  facts,  or 
instructions  with  reference  to  the  preparation  of  the  will,  or  its 
contents,  is  inadmissible,  at  least  in  connection  with  other  ques- 
tions. That  item  implies  this:  Some  person  did  furnish  him  the 
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data.  No  other  person  than  she  gave  it  to  him.  Therefore  she 
furnished  the  information.  In  exculpating^  others,  she  is  shown  to 
have  made  the  necessary  communications.  He  could  as  availably 
have  stated  that  none  of  the  persona  accused  of  undue  influence 

furnished  data. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.  All  concur. 


afi2  AppL  Dir.  Toa) 

HDXBB  r.  NASSAU  BLECIBIO  H.  Ca 
(Supreme  Court.  Appelate  DivlBlon,  Seomd  Department   Octolwr  4^  1912.) 

1.  DAUAQCB  (S  132*) — EXCB8SITZNBS8 — PEB80NAI.  INJBBIES. 

PlaiDtUt,  82  years  old,  received  peraonal  Injuries  tbrongb  defendant's 
negligence,  making  him  wholly  deaf  In  his  right  ear  and  aggravatlnff  a 
previous  catarrhal  condition  of  bis  left  ear,  Impairing  Its  hearing  SO  or 
40  per  cent  Ths  condition  was  progresslre,  and  would  probably  result 
In  total  deafness.  Before  tbe  accident  plaintiff  could  bear  ordinary 
eonTeraatlon  and  manifested  no  impairment  of  his  hearing.  Held,  that 
a  recovery  of  $6,000  was  not  exceeAvh. 

[Ed.  Notfc— For  other  cases,  see  Damages,  Oent  Dig.  S{  178,  372-88S, 
896:  Dec.  Dig.  |  132.*] 

2.  Etidkkcb  (S  377*) — Best  and  Skondabt  Evidvhce — ^Pbivaie  Meuobaksa. 

In  an  action  for  personal  injuries,  the  card  record  of  the  hospital  where 
plalnttfl  was  treated  ynm  properly  enduded,  where  it  was  made  by  per- 
sons other  than  tboee  wbo  made  the  oamlnatlon,  and  at  most  could 
have  raised  only  a  doabt  as  to  whether  plalntUf  was  examined  by  the 
physician  who  testified  that  he  made  such  examination,  and  whrae  the 
pt^slclan  Indicated  by  the  card  refused  to  Identify  plaintiff  or  dispute 
his  testimony  that  he  did  not  make  the  examination. 

[Ed.  Note.— 'For  etbsir  ease^  see  BriiXencet  Oent.  Dig.  |  1647;  Dee. 
Dig.  I  377.*] 

Appeal  from  Trial  Terra,  Kings  County. 

Action  by  Henry  W.  Meyer  against  the  Nassau  Electric  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  BURR.  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

D.  A.  Marsh,  of  Brooklyn,  for  appellant. 

Martin  T.  Manton,  of  Brooklyn  (William  H.  Griffin,  of  New 
York  City,  on  the  brieQ*  for  respondent 

WOODWARD,  J.  No  question  is  raised  upon  this  appeal  that 
the  defendant  negligently  operated  one  of  its  trolley  cars,  coming 
into  collision  with  the  plaintiff's  wagon,  throwing  him  out.  There 
is  likewise  no  question  of  contributory  negligence  raised,  and  it  is 
not  seriously  questioned  that  the  plaintiff  received  some  injuries 
as  the  result  of  the  collision.  It  is  urged,  however,  that  the  judg* 
ment  for  $5,000  is  excessive,  and  some  suggestion  of  error  is  made 
in  reference  to  the  rejection  of  certain  evidence  and  the  refusal  of 
the  court  to  charge  a  request  made  by  the  defendant. 

[1]  There  was  evidence  in  the  case  that  the  plaintiff,  32  years 
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of  age  at  the  time  of  the  Occident,  received  an  injury  to  his  head, 
manifesting  particularly  in  his  right  ear,  and  that  he  became  wholly 
deaf  in  that  ear  within  a  few  days  of  the  accident,  and  that  the 
hearing  of  his  left  ear  shows  an  impairment  of  30  or  40  per  cent., 
and  that  the  condition  is  progressive,  and  will  probably  result  in 
total  deafness.  It  was  likewise  shown  by  competent  evidence  that 
the  plaintiff  could  and  did  hear  ordinary  conversation  at  all  times 
prior  to  his  injury,  with  no  manifestation  of  impairment  of  his  hear- 
ing. The  defendant  introduced  some  testimony  tending  to  show 
that  the  plaintiff  had  chronic  catarrhal  impairment  of  the  inner  ear, 
such  9iS  is  common  in  this  climate,  and  that  this  condition  might 
account  to  some  extent  for  the  deafness ;  but  the  jury  were  care- 
fully instructed  upon  this  point,  and  we  think  the  evidence  is  suf- 
ficient to  establish  that  the  deafness  in  the  right  ear  is  directly  due 
to  the  accident,  and  that  the  impairment  of  the  hearing  of  the  left 
ear  is  due  to  the  same  cause,  aggravating  the  previous  catarrhal 
condition.  While  a  smaller  verdict  might  have  satisfied  this  court, 
the  amount  is  not  so  far  in  excess  of  what  reasonable  men  might 
properly  conclude  as  to  require  this  court  to  intervene. 

Under  the  evidence  as  it  stood  at  the  close  of  the  case,  we  are 
of  the  opinion  that  the  court  could  not  properly  have  charged  the 
request  of  the  defendant  that  the  jury  could  not  award  any  degree 
of  damages  for  the  impairment  of  the  hearing  of  the  left  ear. 
<^  [2]  We  are  also  of  the  opinion  that  it  was  not  error  for  the  court 
to  exclude  the  card  record  of  the  hospital  where  the  plaintiff  was 
treated.  The  testimony  indicates  that  there  was  an  error  in  the 
record;  that  it  was  made  up  by  persons  other  than  those  who 
made  the  examination,  and  at  most  it  could  only  have  raised  a 
shadow  of  a  doubt  as  to  whether  the  plaintiff  was  examined  by  the 
physician  who  was  upon  the  stand,  and  who  testified  that  he  had 
made  such  examination.  The  defendant  called  the  physician  who 
was  indicated  by  the  card,  and  he  refused  to  identify  the  plaintiff, 
or  to,  dispute  the  plaintiff,  who  declared  that  he  had  never  seen  him 
before.   We  think  the  evidence  was  properly  excluded^ 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 


07  MUc.  Rep.  9a) 

In  re  BAKER. 
(Snirogatt'a  Court,  Kings  Covntr*   XftTi  lOlSt) 

1,  USUBT  (I  22^— TBAHUOnOlU  IVVAUD— NaTOU  AHD  FoUC  W  TUITIAO- 

TIONB. 

Ail  assigiuneiit  of  a  legacy  of  ¥2,000  was  declared  to  be  as  collateral 
security  for  ttie  note  given  by  tbe  asBlgnor  for  f 1,980.  The  note  oon- 
tabied  no  obU^tloii  to  pay  Interest ;  bat  tbe  assignment  described  It  as 
payable  on  demand^  wiUi  interest  at  6  per  cent  and  contained  words  of 
defee sauce  upon  payment  of  the  promissory  note  with  accrued  Interest^ 
and  tbe  assignee  was  given  power  to  enforce  payment  of  the  legacy,  and 
to  retain  tbereArom  a  sufficient  sum  to  pay  the  note,  with  Interest  th»-e- 
en.  At      same  time  a  check  for  92,000,  drawn  to  the  order  of  the  aa- 
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aigaoit  and  Indorsed  to  the  assignee,  waa  paid  <n  caali,  from  which  a 
"dlsconnt"  of  $300  was  retained  by  the  agent  of  the  aaelgnee  and  paid 
to  the  assignee.  The  legatee  received  In  exchange  for  asslgnmeDt,  note, 
and  cheA  $1^6.  Held  that,  the  Irader  having  received  notice  that  ihls 
tMnk  account  was  credited  with  the  ^00  two  or  three  days  after  the  * 
charge  of  ^000,  the  transaction  was  a  nsnrlooa  Unn,  and  the  legacy 
should  be  paid  to  the  legatee^ 
[Ed.  Note.— For  other  cases.  Me  Usnry,  Cent  Dig.  |  41 ;  Dec.  Dig.  1 22.*] 

X  UaUBT  a  146*) — FOBFEITUBM — RlSnXUTION. 

To  avoid  a  forfeiture  for  asury,  under  General  BusLaeae  Law  (Consol. 
Laws  1909,  e  20)  |  876,  there  must  be  an  actual  and  unconditional  sur- 
render of  the  usurious  pranium,  and  one  .wtio  proposes  restitaOon  only 
if  the  usurious  Interest  shall  be  established  Is  not  entitled  to  release; 
and  an  offer  by  the  assignee  of  a  l^acy,  holding  it  as  collateral  security, 
without  prejudice,  to  adjust  the  matter  by  payment  of  a  sum  reached  by 
subtractlnK  from  the  usurious  premium  the  amount  of  Interest  unpaid 
on  the  loan  does  not  avoid  the  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  H  437-439;  Dec. 
Dig.  I  14fl.*l 

8.  Wtum  (i  568*) — GoNnBUcnoii— PBoncBTT  BnttTBATHBi>— ^All  HoHBTfl  nr 
AiTT  Banks." 

Moneys  deposited  by  the  son  of  testatrix  to  his  Individual  account  are 
not  included  In  a  beqnest  of  "  'all  moneys  in  any  banks'  deposited  in  my 
name  for  my  benefit,"  thougOi  a  part  of  the  sum  so  deposited  had  been 
collected  by  the  son  as  agent  of  testatrix ;  and  where  the  son,  as  execu- 
tor, accounts  for  the  amount  of  certain  diecks  drawn  on  the  account  to 
the  ordw  of  testatrix,  whlidi  chetdu  she  held  without  presentation  for 
payment,  the  assets  r^resented  by  the  checks  should  be  distributed  as 
part  of  the  residue  of  her  estate  not  spedlically  bequeathed. 

[Ed.  Note.— Il^or  other  cases,  see  WUls,  Cent  Dig.  tt  1288Hi  1239;  Dec 
Dig.  I  G6&*] 

Judicial  settlement  of  the  account  of  Charles  J.  Baker,  as  fcxecu- 
tor  of  the  last  will  and  testament  of  Louisa  A.  Guck,  deceased. 
Decree  entered. 

John  J.  Lordan,  of  New  York  City,  for  objector. 
James  A.  Gray,  of  Jamaica,  for  claimant. 
Ronald  K.  Brown,  of  New  York  City,  for  executor. 
S.  M.  &  D.  E.  Meeker,  of  Brooklyn,  for  legatee  Daniel  J.  Baker. 


Warner  W.  Wcstervelt,  of  New  York  City,  for  legatee  William  H. 


William  £.  Butler,  of  New  York  City,  special  guardian. 

KETCHAM,  S.  [1]  One  of  the  legatees,  having  assigned  his 
legacy,  claims  that  the  assignment  was  made  to  secure  a  loan  to 
him  from  the  assignee,  and  that  the  loan  was  usurious.  The  as- 
signee insists  that  the  assignment  was  absolute,  and  not  by  way  of 
security,  but  that,  if  the  assignment  be  found  to  have  been  incident 
to  a  loan,  the  transaction  was  free  from  usury.  The  finding  will 
be  that  the  transaction  was  a  loan.  This  legatee  executed  and  de- 
livered an  assignment  to  the  leaner  of  his  legacy  of  $2,000,  with 
his  promissory  note  for  $1,980,  and  at  the  same  time  a  check  for 
$2,000,  drawn  to  the  order  of  the  legatee  in  behalf  of  the  assignee, 
was  indorsed  by  the  former  and  was  paid  in  cash  by  the  trust  com- 
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pany  on  which  it  was  drawn.  This  sum  was  then  used  to  make 
certain  payments,  which  will  be  specified.  The  note  was  made  pay- 
able on  demand,  and  contained  no  obligation  to  pay  interest;  but 
the  assignment  was  declared  to  be  made  as  collateral  security  for 
the  promissory  note,  which,  with  other  particulars,  was  described 
as  payable  on  demand,  with  interest  at  6  per  cent,  per  annum.  The 
assignment  contained  words  of  defeasance  "upon  payment  of  the 
said  promissory  note,  with  accrued  interest,"  and  it  gave  to  the 
lender  power  to  enforce  the  payment  and  to  retain  from  its  pro- 
ceeds "a  sufficient  sum  to  pay  the  said  promissory  note,  with  the 
interest  thereon."  The  legatee  received  in  exchange  for  these  pa- 
pers $1,275.  The  transaction  had  been  promoted  by  several  per- 
sons, who  must  be  regarded  as  his  agents.  From  the  $1,275  the 
legatee  paid  to  two  of  these  persons,  respectively,  $50  and  $140. 
From  the  proceeds  of  the  $2,000  check  there  were  taken,  without 
dissent  by  the  legatee,  $300,  called  by  one  of  the  witnesses  "dis- 
count" for  the  lender,  and  retained  by  his  agent,  $20  retained  by 
the  assignee's  agent  to  cover  the  transfer  tax  upon  the  legacy,  $l20 
retained  by  the  assignee's  agent  to  indemnify  his  principal  for  any 
loss  of  interest  on  the  legacy,  if  the  same  were  not  paid  when  due, 
$120  for  one  of  the  legatee  s  agents,  $90  for  another,  and  $75  for 
the  person  who  acted  in  the  assi|^ee's  behalf.  The  $300  was  there- 
after paid  to  the  loaner  under  circumstances  to  be  described. 

Among  these  exactions,  however  revolting,  the  retention  of  $300 
by  the  loaner's  agent,  with  its  subsequent  payment  to  the  loaner, 
is  the  only  one  which  permits  inquiry  as  to  a  possibly  usurious 
character.  The  lender  testifies  that  at  first  he  only  authorized  his 
agent  to  purchase  for  him  an  inheritance ;  that  his  account  in  the 
trust  company,  of  which  the  agent  was  the  local  manager,  was 
thereafter  charged  with  $2,000;  that  he  knew  nothing  about  the 
charge;  that  it  was  made  subsequently  to  the  transaction,  or  it 
may  have  been  on  the  day  of  the  transaction  (evidently  meaning 
his  transaction  with  the  assignor  legatee).  He  then  says  that  his 
bank  account  was  credited  with  $300  two  or  three  days  after  the 
charge  (of  $2,000),  and  that  he  received  notice  of  the  credit.  He 
says  that  the  $300  was  credited  to  him  "on  account  of  this  trans- 
action"; that  he  inquired  as  to  the  nature  of  the  credit,  and 
"learned  it  was  on  this  transaction."  Again  he  testifies,  as  to  the 
credit  of  $300,  that  it  was  "in  this  transaction."  Throughout  his 
testimony  it  is  apparent  that  the  witness,  by  the  words  "this  trans- 
action," meant  the  transaction  between  himself  and  the  legatee, 
in  which  his  money  was  paid  to  the  legatee,  and  in  which  the  leg- 
atee delivered  his  note  and  assignment.  Although  the  lender  tes- 
tifies that  he  authorized  only  the  purchase  of  an  inheritance,  the 
note  and  the  assignment  were  received  and  retained  by  him.  He 
received  interest  upon  the  note  for  the  first  six  months  of  its  life  at 
the  lawful  rate,  and  at  the  time  when  he  was  advised  of  the  credit 
to  him  of  $300  on  the  transaction  he  well  knew  that  the  transac- 
tion had  taken  the  form  of  a  loan.  He  could  not  beguile  himself 
with  any  isLncy  that  the  $300  was  paid  to  him  by  any  person  other 
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than  the  borrower,  or  that  it  was  paid  by  the  borrower  for  any- 
thing except  the  loan.  Upon  the  knowledge  of  human  motives  and 
conduct  which  men  generally  share,  and  which  are  uniformly  rec- 
ognized as  amon^  the  means  for  estimating  the  actions  and  pur- 
poses of  others,  it  must  be  found  that  the  lender  took  the  $300 
from  the  borrower  for  the  loan,  and  that  it  was  to  his  knowledge 
in  excess  of  lawful  interest. 

[2]  At  the  opening  of  this  inquiry  counsel  for  the  assignee  made 
the  following  statement : 

"Tbe  aBBlgnee,  wltboot  prejudice,  offers  to  pay  to  tbe  assignor  tbe  sum  of 
$233.25,  by  crediting  that  som  on  a  note  for  11,960  and  talcing  a  decree  for 
11,740.75,  or  to  pay  the  sum  of  1288.25  in  cash  and  taking  a  decree  for  11,980. 
This  offer  is  made  under  section  876  of  the  Gweral  Bustness  Law  (OraeoL 
Laws  1900.  c.  20)  to  avoid  forfeiture  in  the  event  tbe  eoort  flnds  the  agree* 
ment  between  the  assignee  and  the  objector  to  be  a  nsnrious  agreement." 

The  sum  offered  was  apparently  reached  by  subtracting  from  the 
usurious  premium  the  amount  of  interest  unpaid  upon  the  loan. 
The  statute  which  is  invoked  affords  immunity  from  forfeiture  only 
upon  the  repayment  or  return  of  the  bonus  exacted.  It  requires 
actual  and  unconditional  surrender  of  the  usurious  premium.  It 
affords  no  relief  to  one  who  proposes  restitution  only  in  the  event 
that  the  usurious  contract  shall  be  upheld.  The  legacy  should  be 
paid  to  the  legatee. 

[3]  The  sums  represented  by  checks  made  by  the  accounting  ex- 
ecutor to  the  decedent,  $28,201.02,  were  not  the  subject  of  any  spe- 
cific gift,  but  fell  within  the  gift  of  the  residue.  Whether  judged 
by  the  general  standards  of  our  language,  or  by  the  distinctions  and 
special  meanings  which  appear  in  the  will,  the  words  "all  moneys 
in  any  banks  deposited  in  my  name  for  my  benefit"  cannot  compre- 
hend moneys  which  were  deposited  by  the  son  of  the  testatrix  in 
an  account  maintained  in  his  own  name,  without  qualification. 
True,  in  this  account  were  deposited  moneys  which  the  son  col- 
lected as  the  agent  of  his  mother.  True,  also,  the  son  drew  checks 
on  this  account  to  the  order  of  his  mother,  amounting  to  $28,201.02, 
which  she  held  during  her  lifetime  without  presentation  for  pay- 
ment. While  the  checks  indicate  that  in  a  disorderly  sense  a  sum 
equal  to  the  face  of  the  checks  was  deposited  in  the  son's  account 
for  the  mother's  benefit,  none  of  the  moneys  in  that  account  were 
deposited  "for  her  benefit'*  in  the  accustomed  meaning  of  the 
words,  and  in  no  aspect  were  they  deposited  "in  her  name."  The 
gift  in  the  phrase  under  examination  was  confined  to  moneys  which 
might  answer  a  double  description.  They  were  to  be  both  in  her 
name  and  for  her  benefit.  The  provision  receives  some  light  when 
read  in  contrast  with  the  earlier  legacy: 

*rro  each  of  my  children,  respectively,  any  bank  book  which  I  have  had 
made  in  his,  her  or  their  name,  or  which  I  may  have  In  trust  for  either  of 
them,  and  which  shall  be  In  existence  at  the  time  of  my  decease." 

The  son  is  the  executor,  and  he  accounts  for  the  amounts  of 
the  checks.  The  assets  thereby  represented  should  be  disposed  of 
as  a  part  of  the  residue. 

Decreed  accordinglj. 
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SOHBUIBR  T.  UANASHAW. 
(Ottjr  Court  of  New  Tork,  Trial  Term.   Jwb,  1012.) 

t  TbIAZ.  (1  816*)— YaBDXOT-^toHFBOKISB. 

Where  a  verdict  was  the  resalt  of  compromise,  and  showed  on  Its  faee 
that,  ttioc«h  the  jury  found  for  idalnttfF,  the  amount  awarded  him  was 
not  in  accordance  with  the  erld^ice,  it  yna  subject  to  vacation. 

[Ed.  Note.— For  other  eaaea,  see  Trial.  Oent.  Dig.  H  740,  741;  Dec 
Dig.  {  81B.*] 

2.  TuAX.  (I  817*)— GoicpBOHisi  Yxbuot— FBKnmioi. 

Where  plaintiff  sued  for  9841.60,  and  the  jury  returned  a  cfxnivomlBe 
verdict  for  f 2S0,  wMch  amount  was  not  Juatifled  by  any  evldmce  in  the 
case,  defendant  was  entitled  to  have  the  same  set  aside,  and  to  a  new 
trial,  though  plaintiff  made  no  objection  thereto. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent  Dig.  ||  7S1,       De&  Dig. 

I  817.*] 

Action  by  Eleac  Scheuer  against  Charles  C.  Manashaw.  On 
motion  to  set  aside  a  verdict  for  plaintiff,  and  for  a  new  trial. 
Granted. 

Louis  Scheuer,  of  New  York  City,  for  plaintiff. 
Michael  H.  Harris,  of  New  York  City,  for  defendant 

FINELITE,  J.  The  jury  having  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $250,  defendant,  on  rendition  of  said 
verdict,  failed  to  move  to  set  the  same  aside.  Thereafter,  and  be- 
fore judgment  was  entered  thereon  by  the  plaintiff,  the  defendant 
at  the  same  term  moved  to  set  aside  the  verdict,  upon  the  ground 
that  the  same  was  a  cgmpromise  one,  and  not  rendered  by  the 
jury  in  accordance  with  the  evidence. 

The  action  was  brought  by  the  plaintiff  to  recover  the  sum  of 
$1,316.67  for  an  alleged  breach  of  contract  of  employment;  the 
plaintiff  contending  that  on  the  30th  of  June,  1911,  he  entered  into 
an  oral  agreement  with  the  defendant  wherein  he  was  employed  by 
the  defendant  as  a  salesman  and  designer  of  dress,  cloak,  and  suit 
trimmings,  and  that  said  agreement  was  to  commence  on  the  5th 
day  of  July,  1911,  and  to  terminate  on  the  4th  day  of  July,  1912, 
and  that  the  defendant  promised  and  agreed  to  pay  said  plaintiff 
for  his  services  the  sum  of  $25  per  week  for  the  first  six  months 
of  said  term,  and  the  sum  of  $30  per  week  for  the  last  six  months 
of  said  term. 

On  the  trial  of  the  action  said  plaintiff  reduced  his  damages  to 
the  sum  of  $841.60.  The  jury  having  rendered  a  verdict  for  the 
sum  of  ^50,  the  same  being  a  compromise  verdict,  said  verdict 
cannot  stand.  Compromise  verdicts  are  no  longer  allowed.  It  is 
now  the  settled  law  of  this  state  that  parties  to  the  action  can 
complain  of  compromise  verdicts,  and  upon  the  complaint  of  either 
the  verdict  thus  rendered  must  be  set  aside.  As  the  jury  found  for 
the  plaintiff,  it  is  in  general  to  be  assumed  that  all  material  issues 
of  ffict  raised  by  the  pleadings  and  every  question  of  fact  litigated 
iipoi^  the  trial  were  determined  in  favor  of  the  plaintiff,  and  there 

*For  oUitr  cam  Ma  Mtn*  toplo  *  9  hvhbu  In  Dm.  A  Am.  Diss,  1907  to  Sat*,  ft  Rap'r  Indvu* 
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is  evidence  to  sustain  a  verdict  in  plaintiffs  favor.  But  it  ^tri^ 
seem  from  the  facts  that  the  jury  could  not  have  agrped  upon  the 
sum  of  $250  as  their  award  of  damages  to  the  plaintiff  without 
either  a  misunderstanding  or  a  sacrifice  of  principle.  ' 

[1J  The  verdict  seems  to  have  been  the  "result  of  a  compromise 
Having  reached  the  conclusion  that  the  plaintiff  had  established  a 
cause  of  action,  it  was  their  duty  to  award  him  the  compensation 
called  for  by  the  evidence.  Had  this  motion  to  set  aside  the  ver- 
dict been  made  by  the  plaintiff,  there  could  be  no  question  as  to 
the  propriety  of  granting  it.  See  McDonald  v.  Walter,  40  N.  Y. 
551.  But  the  plaintiff  is  content  with  the  verdict,  and  vigorously 
opposes  this  motion  to  set  it  aside. 

[2]  Does  it  lie  with  the  defendant  to  object  to  the  inadequacy 
of  the  amount  awarded  to  plaintiff?  To  be  sure,  defendant's  ton- 
tention  is  based  on  the  grotmd  that  the  verdict  is  a  compromise, 
contrary  to  evidence,  and  contrary  to  law.  In  McDonald  v.  Wal- 
ter, supra,  the  Court  of  Appeals  strongly  maintained  the  doctrinje 
that  a  verdict  should  be  set  aside  for  inadequacy  of  damages  just 
as  much  as  for  excessive  damages.  At  19  Misc.  Rep.  272,  44  N. 
Y.  Supp.  252,  the  court  said : 

"^e  questioii  presented  on  tbla  motion  Is  this:  Does  tbe  amount  of  th« 
rerdlct  show  that  the  Joiy,  In  determining  tbe  case,  either  wholly  disregarded 
the  evidence,  or  misapprehended  Its  effect,  or  overlooked  some  Important 
fact,  or  neces8aril7  found  some  &ct  In  favor  of  defendant  which  Is  wholly 
Inconsistent  with  a  verdict  for  any  amount  In  favor  of  the  plaintifr?  Af^er  a 
careful  consideration  of  the  case,  I  am  constrained  to  answer  this  question 
In  tbe  afllimatiTe.  Tbm  Terdlct  Is  <dearly  tbe  reanlt  of  a  eompEomisek  and  li 
nnwamnted  by  tbe  evidence.  The  verdict  clearly  shows  that  It  is  the  result 
of  a  compromise  and  that  the  Jury  either  misunderstood  or  wholly  disregard- 
ed the  evidence."  Powers  v.  Gouraud,  19  Misc.  Rep.  268,  4^  N.  T.  Supp.  249 : 
Myers  v.  Myers,  86  App.  Dir.  78,  76,  83  N.  Y.  Supp.  286;  OUt^  v.  Moore; 
12  N.  Y.  Supp.  848  ;i  Blselov  r.  Garwltx,  IS  N.  X.  Supp.  940.* 

In  section  999  of  the  Code  of  Civil  Procedure  the  court  has  the 
inherent  power,  where  sc  verdict  is  rendered  by  a  jury  against  the 
weight  of  evidence,  and  it  is  apparent  that  the  jury  misapprehend- 
ed the  evidence,  to  set  aside  the  verdict.  Schmidt  v.  Brown,  80 
Hun,  183,  30  N.  Y.  Supp.  68.  As  to  the  question  of  terms  that  niay 
be  imposed  for  the  setting  aside  of  the  verdict  and  gratiting  a  new 
trial,  it  has  been  held  and  decided  where  a  verdict  is  rendered  by 
a  jury  under  a  misapprehension  qr  where  the  verdict  is  a  com- 
promise one,  the  party  in  whose  favor  the  new  trial  is  granted 
should  not  be  penalized  by  the  imposition  of  costs.  Wilmerding 
V.  Feldman,  54  Misc.  Rep.  626,  104  N.  Y.  Supp.  776;  Duffy  v.  City 
of  N.  Y.,  55  Misc.  Rep.  25,  105  N.  Y.  Supp.  68;  Rothenberg  v. 
Brooklyn  Heights  R.  R.,  135  App.  Div.  151,  119  N.  Y.  Supp.  1001'. 

The  motion  to  set  aside  the  verdict  of  the  jury  is  therefore  grants* 
ed,  witiiout  costs.  Settle  on  one  day's  notice. 

1  Reported  In  full  In  tbe  New  York  Supplement;  lepoxted  as  a  memoran- 
dum decision  without  opinion  In  68  Hun.  609. 

>  Beported  in  full  In  the  New  York  Supplement;  reported  as  a  memoran- 
dum dedslom  wlttioat  oidalon  In  61  Hun, 
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GODDINQTON  et  aL  T.  RABBUBOEB,  SberUL 
(01t7  Ccmrt.of  New  Toifc.  Q>eclal  Term.  June,  1012.) 


1.  Costs  153*) — ^Itbhs— Motions. 

On  a  motion,  under  Code  OIt.  Proc  |  ITLl.  to  snbstitnte  as  a  party 
defendant  In  place  of  tbe  sheriff  the  obligor  In  an  undertaking,  given 
under  sectlcm  1709,  to  indemnify  tbe  sheriff  under  the  claim  of  a  third 
person,  tbe  courts  may  allow  motion  costs  allowed  by  sections  8236, 
82SL 

[Ed.  Noter-For  oOter  cases,  see  OostSi  OenL  Dls.  H  BM^-CBS;  Dea 
Dig.  I  lfi8.*l 

2.  Costs  (|  8*) — Nature  of  Riohi^Btatutobt  Pbovisions. 

Costs  are  creatures  of  the  statate,  and  whore  no  express  provision 
of  law  Is  made  thw^r,  the  conrt  is  absolutely  without  power  to  award 
them. 

rEd.  Note.— Tor  other  cases,  see  Oosts,  Gent  Dig.  H  !•  ^  6;  Dec.  Dig. 
|8.«] 

8.  Bhebiffb  and  CoifSTABLXB  Q  148^— Aonox  AoAxirsT  BHS|m  axtd  Inimc- 

If  rroBs— Costs. 

Code  OlT.  Proa  |  1428,  proTldIng  Oiatt  on  granting  an  order  tor  tbe 
aubstltation  of  an  Indemnitor  for  wierUt  as  party  defendant,  the  courts 
may  require  tbe  indemnitors  to  pay  Uie  reasonable  expenses  of  the  sber^ 
Iff  necessarily  Incurred  before  the  order  Is  granted,  does  not  authorize 
an  allowance  to  the  sheriff,  whose  counsel  Is  a  salaried  officer  of  the 
county. 

[Ed.  Note.— For  other  cases,  see  Bhoritb  and  Oonstables,  OenL  Dig.  | 
817;  Dec.  Dig.  |  148.*] 

Action  by  Susan  C.  Coddington  and  another  against  Julius  Har- 
burger,  as  Sheriff  of  tiie  County  of  New  York.  On  motion  to  sub- 
stitute as  a  party  defendant,  in  place  of  the  sheriflF,  the  obligor  in  an 
undertaking  given  under  Code  Civ.  Proc.  §  1709.    Motion  granted. 

Fowler  &  Lesser,  of  New  York  City,  for  plaintiffs. 
Merrill,  Von  Dom  &  Rulunger,  of  New  Y<»'k  Qty,  for  National 
Surety  Co. 

Emanuel  J.  Blumenstiel,  of  New  York  City,  for  sheriff. 

GREEN,  J.  This  is  a  motion  to  substitute  as  a  party  defendant^ 
in  place  of  the  sheriff,  the  obligor  in  an  undertaking  given  under  sec- 
tion 1709  of  the  Code  to  indemnify  the  sheriff  under  the  claim  of  a 
third  person. 

[1]  The  surety  is  entitled  to  be  substituted  under  section  1711  of 
the  Code  of  Civil  Procedure,  and  all  parties  consent  to  the  substitution ; 
the  only  question  presented  being  as  to  a  demand  for  costs  or  ex- 
penses, made  by  the  sheriff  dirough  his  counsel,  to  which  objection 
is  made  by  the  moving  proposed  s&stitut^  defendant  Section  1711 
of  the  Code  provides  that  the  sureties  are  entitled  to  be  suWtuted 
as  defendants  in  an  acticui  as  if  the  chattet  had  b^n  levied  upon  by 
virtue  of  an  execution.  Section  1422  applies  to  such  character  of 
proceedings,  and  section  1423  of  the  Code  provides ; 

"Upon  granting  the  order  the  court  may,  In  its  discretion,  require  the  in- 
demnitors to  furnish  additional  security  to  tbe  plaintiff  and  to  pay  the  rea- 
sonable expenses  of  the  defendant,  necessarily  incurred  before  the  order  Is 

•For  etlwr  sum  aim  hbw  toplo  *  |  xummmm  la  Dm.  *  Am.  DIgi.  IMT  to  data^  ft  lUp'r  LidnM 
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sranted,  or  may  Impose  snch  other  tenia  tor  Uie  saenritr  of  eifhw  of  tin 

wlglnal  parties  as  Justice  reQulree." 

It  is  under  this  last  section  that  the  sheriff's  counsel  insists  he  is 
entitled  to  terms  for  granting  the  motion. 

[2]  Costs  are  creatures  of  the  statute,  and  where  no  express  provi- 
sion of  law  is  made  for  awarding  costs  the  court  is  absolutely  with- 
out power  to  award  them.  I  find  no  provision  of  law  authorizing  the 
court  to  award  costs  to  the  sheriff  upon  a  motion  of  the  character  now 
before  me,  and  the  only  provision  having  any  bea^iI^;  upon  the  ques- 
tion is  section  3236,  which  provides : 

"Costs  upon  a  motloD  In  an  action,  where  the  costs  thereof  are  not  special- 
ly regulated  in  this  act  *  *  *  may  be  awarded,  either  absolutely  or  to 
abide  the  event  of  the  action,  or  o£  the  referenoeb  to  any  parly,  in  the  die* 
ctetlon  of  the  court  or  judge." 

This,  of  course,  refers  to  motion  costs,  which  under  section  3251, 
subd.  3,  of  the  Code,  cannot  exceed  $10. 

Counsel  for  the  defendant  sheriff  has  an;ued  tiiat  precedent  has 
established  the  rule  that  taxable  costs  to  date  be  awarded  to  the  sheriff 
upon  motions  such  as  the  one  before  the  court,  but  precedent  is  no 
justification  for  violation  of  the  law.  I  am  referred  to  the  case  of 
Newborn  v.  Bowe,  5  Month.  Law  Bui.  39,  for  authority  upon  the 
qttestion  at  bar,  and  in  that  case  the  motion  was  granted  upon  condi- 
tion that  the  sheriff  be  ^aid  the  cost  of  the  action  up  to  the  time  of 
the  stibstitution,  and,  while  I  have  the  greatest  regard  for  the  learning 
and  ability  of  die  jurist  who  wrote  that  memorandum,  I  cannot  fol- 
low it  in  view  of  ttic  plain  reading  of  the  provisions  of  the  Code.  I 
have  examined  and  followed  the  case  dted,  and  I  find  that  it  has 
never  been  cited,  criticised,  nor  referred  to  since  its  publication. 

[3]  The  only  remaining  question  is  whether,  under  section  1423  of 
the  Code,  supra,  permitting  the  substitution  and  permitting  that  the 
"reasonable  expenses  of  the  defendant  necessarily  incurred  before 
ihc  order  is  granted"  may  be  awarded,  is  sufficient  warrant  to  award 
to  the  sheriff  more  than  $10  motion  costs,  in  the  discretion  of  the 
court,  as  provided  by  section  3251,  subd.  3,  of  the  Code.  There  is 
notiiing  in  the  affidavits  presented  in  this  case  showing  any  "expenses'* 
incurred  by  the  defendant  sheriff.  He  has  appeared  by  counsel,  it  is 
true,  but  his  counsel  is  a  salaried  officer,  whose  services  are  paid  for 
by  the  county,  and  I  am  unaUe,  therefore,  to  discover  any  "reasonable 
expenses"  which  justify  an  award  as  such  to  the  defendant  sheriff. 
It  is  true  these  motions  have  been  granted  in  the  past,  and  awards 
to  the  sheriff  have  been  made ;  but,  the  matter  having  been  squarely 
presented  by  counsel,  the  matter  must  be  decided  according  to  law, 
as  I  find  it  to  be. 

In  view  of  the  facts  involved,  the  statutes  affecting  the  same,  the 
motion  for  substituting  the  defendant  indemnitor  in  lieu  of  the  sheriff 
IB  sranted,  with  $10  costs  to  the  sheriff  under  section  3251  of  the  Code 

Motion  granted,  with  $10  costs  to  sheriff. 
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1.  Cbiminai,  Law  (8  200*) — Fobveb  Jbopardt — Identitt  of  Otfsjvbbs. 

An  acquittal  of  tba  cbarge  of  araon  la  not  a  bar  to  a  proaecatlon  tu 
attempted  xcbb&y  in  the  first  degree,  though  the  facts  in  the  two  casee 
are  Identical. 

[Ed.  Note.— For  other  cases,  see  Orlminal  Law,  Oent  IMg.  H  847,  386- 
403 :  Dec.  Dig.  |  200.*] 

2.  Cbiminal  Law  (8  200*) — Fofmbb  Jeopabdt — Idektitt  of  Offenses. 

Where,  on  a  trial  for  arson,  the  only  litigated  question  was  the  pres- 
ence of  the  accuaed  at  the  place  of  the  offense,  and  he  was  aajnitted, 
the  question  of  his  presence  cannot  be  again  tried  In  a  prosecntlon  for 
attempted  robbery  Involving  the  same  transaction. 

[Ed.  Note.~For  other  cases,  see  Criminal  Law,  Cent  Dig.  S|  S47,  386- 
409;  Dec.  Dig.  |  200.*] 

Stanley  Grzesczak  was  indicted  for  attempted  robbery.  On  motion 
for  direction  of  a  verdict  of  acquittal  Granted. 

See,  also,  142  App.  Div.  907,  126  N.  Y.  Supp.  1141. 

Charles  N.  Wysong,  Dist.  Atty.,  of  Mineola,  and  Charles  T.  Mc- 
Carthy, Asst.  Dist.  Atty.,  of  Glencove,  for  the  Pwple. 

Elias  Rosenthal,  of  New  York  CHy,  for  defendant 

NIEMANN,  J.  The  defendant  has  been  indicted  by  the  grand  jury 
of  Nassau  county  under  two  indictments;  one  charging  arson  in  the 
second  degree,  the  other  containing  three  counts — the  first  count  alleg- 
ing an  attempt  to  commit  robbery  in  the  first  degree,  the  second  an 
attempt  to  commit  extortion,  and  the  third  assault  in  the  first  degree. 
Upon  the  indictment  for  arson  the  defendant  has  been  tried  and  ac- 
quitted. Upon  said  trial  the  complaining  witnesses  testified  that  the 
defendant  was  actually  present  when  the  crime  was  committed ;  that 
they  saw  him,  knew  him,  recognized  him,  and  spoke  to  him ;  that  he 
was  standing  in  front  of  the  building,  directing  his  accomplices;  that 
he  ordered  Vladak,  one  of  his  accomplices,  to  go  inside  the  house  of 
the  complainants,  and,  if  he  did  not  get  any  money,  to  set  the  place 
on  fire ;  and  that  the  inside  of  the  building  was  then  set  on  fire  said 
Vladak.  The  defendant  did  not  deny  that  the  said  crime  of  arson  was 
in  fact  committed,  but  testified  that  he  was  not  the  one  who  committed 
it ;  that  he  was  not  there,  and  had  nothing  whatever  to  do  with  the 
crime;  that  during  the  evening  and  night  in  question  he  was  in  a 
hotel  owned  by  him^  and  in  which  he  resided  with  his  wife,  at  New 
Hyde  Park.  In  short,  his  defense  was  an  alibi.  To  substantiate  this 
defense,  he  called  a  number  of  witnesses,  who  corroborated  him. 
Upon  the  present  trial  the  defendant  put  in  evidence  the  indictment 
and  record  of  acquittal,  including  the  testimony  taken  at  the  former 
trial.  It  was  stipulated  between  the  district  attorney  and  the  counsel 
for  the  defendant  that  the  same  witnesses  who  testified  in  the  arson 
case  would  testify  in  this  case,  reiterating,  substantially,  the  testimony 
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given  by  them  in  the  arson  case,  and  that  the  defense  upon  his  trial 
is  identical,  as  to  the  merits,  with  the  defense  in  the  arson  trial,  and 
that  the  defendant's  testimony  and  that  of  his  vritnesses  would  be  the 
same  as  that  given  upon  said  arson  trial. 

The  defendant  contends  that  (1)  the  acquittal  under  the  charge  of 
arson  is  a  bar  to  a  prosecution  under  this  indictment,  because  the  two 
offenses  are  the  same  identical  act  and  crime ;  (2)  that  the  question  of 
fact  upon  this  trial  as  to  the  main  issue,  namely,  whether  the  defend- 
ant participated  in  any  part  of.  the  transaction  upon  which  the  various 
crimes  charged  are  predicated,  being  the  same  as  the  questions  of  fact 
which  were  litigated  in  the  first  action,  the  verdict  of  acquittal  is  a 
finding  by  the  jury  that  the  defendant  was  not  there,  and  therefore 
could  not  have  committed  either  of  the  crimes,  they  being  part  of  the 
same  transaction,  and  that,  as  the  fact  of  his  absence  or  nonparticipa- 
tion  in  the  said  transaction  has  been  established  by  the  verdict  of  ac- 
quittal by  the  jury  in  the  former  case,  it  is  forever  determined  between 
the  people  of  the  state  and  this  defendant. 

[1]  First.  The  general  rule  is  that,  to  sustain  a  plea  of  former 
jeopardy,  it  must  appear  that  the  offense  charged  was  the  same  in  law 
and  in  fact  The  plea  will  be  vicious,  if  the  offenses  charged  in  the 
two  indictments  be  perfectly  distinct  in  point  of  law,  however  nearly 
they  may  be  connected  in  fact.  Commonwealth  v.  Roby,  12  Pick. 
(Mass.)  496;  Burns  v.  People,  1  Parker.  Cr.  R.  182;  Burton  v. 
United  States,  202  U.  S.  344,  26  Sup.  Ct.  688,  50  L.  Ed.  1057,  6  Ann. 
Cas.  362.  The  offenses  must  be  the  same  identical  act  and  crime. 
People  V.  Warren,  1  Parker,  Cr.  R.  338.  Where  the  offenses  are  dis- 
tinct crimes,  though  part  of  one  transaction,  a  conviction  or  acquittal 
of  one  is  not  a  bar  to  a  prosecution  on  the  other. 

Illustrations :  In  People  v.  Warren,  supra,  the  indictment  charged 
the  mixing  of  arsenic  with  flour  and  causing  and  procuring  it  to  be 
administered  to  one  William  P.  Loveland,  with  intent  to  kill  and  slay 
him.  The  defendant  pleaded  in  bar  that  he  was  arraigned,  tried,  and 
acquitted  upon  another  indictment  charging  him  with  the  same  iden- 
tical acts ;  that  is,  the  mixing  of  poison  with  the  flour,  and  causing  and 
procuring  it  to  be  administered  to  one  Louisa  Loveland,  with  intent 
to  WIl  and  slay  her.  The  court  held  that,  while  the  act  of  mixing  the 
poison  with  itit  flour  and  furnishing  it  to  the  persons  who  subse- 
quently used  it  and  partoc^  of  it  was  the  same  act  in  both  cases,  still 
the  intent  charged  in  the  two  indictments  was  different,  the  one  to  kill 
Louisa,  the  other  to  kill  William,  and,  though  the  acts  may  have  been 
the  same,  the  crimes,  as  characterized  by  the  intent,  were  different. 
In  other  words,  the  act  of  mixing  the  poison  with  flour  was  one  trans- 
action, but  the  causing  and  procuring  it  to  be  administered  with  intent 
to  kill  two  persons  were  two  separate  acts,. each  being  a  crime  in  itself. 

In  People  v.  Ward,  15  Wend.  231,  the  prisoner  was  indicted  for  an 
attempt  to  obtain  money  from  a  bank  by  color  of  a  forged  letter,  in 
which  was  inclosed  a  certificate  of  deposit  of  another  bank.  Before 
the  trial  of  the  offense,  the  prisoner  had  been  tried  for  the  forgery 
of  the  certificate  of  deposit  and  acquitted.  The  court  held: 
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prerlona  Indtctmest  and  acquittal  for  tbe  alleged  forgery  of  the  cw- 
tiflcate  of  deposit  Is  no  bar  to  this  Indictment.  The  two  offenses  were  dis- 
tinct. The  counterfeit  letter  and  nse  made  of  It  did  not  constitute  a  ma- 
terial ingredifflit  In  the  crime  of  forgery.  That  depended  upon  the  alton- 
tlon  ot  the  certificate  with  the  Intent  to  defntvd  some  ifemm,  vtiA  of  1^ 
self  constltnted  a  crime.  The  offense  alleged  In  this  indictment  was  com- 
mitted to  carry  Into  effect  more  successfully  the  other  off«ise,  but  has  no 
more  necessary  connection  with  It  than  the  setting  fire  to  a  dwelling  house 
for  the  purpose  of  the  more  eflectnaUr  concealing  the  jwrjietratlon  of  a 
larceny  baa  to  the  larceny  UBaU" 

In  People  v.  McCloskey,  5  Parker,  Cr.  R.  57,  the  defendant  was 
indicted  for  burp;lary  in  third  degree.  The  prisoner  had  been 
convicted  of  petit  larceny  for  stealing  upon  the  occasion  of  the  bur- 
glary. The  court  held: 

■■The  conWctioB  for  petit  larceny  before  the  Court  of  Special  Sesstons  con- 
■tltated  no  bar  to  the  Indictment  for  burg^ry.  The  two  crimes  are  en- 
tirely dIsUncL  •  •  •  The  oflenses  (peat  larceny  and  borglary)  are  dis- 
tinct In  their  l^al  character,  and  In  no  case  oonld  a  party  indicted  for  tiie 
first  be  convicted  of  ttie  second.  The  acquittal  or  oonTlctlon  on  an  Indict- 
moit,  In  order  to  be  a  good  defense  to  a  snbseqnent  Indlctmoit,  must  be  for 
tlie  same  Identical  offense  changed  in  the  second  indictment.** 

In  People  ex  rel.  Dawkins  v.  Frost,  129  App.  Div.  498,  114  N. 
Y.  Supp.  2l09t  the  defendant  was  indicted  under  two  counts,  one  for 
burglary  and  the  other  for  grand  larceny.  He  was  found  gn^ilty  on 
both  counts  as  charged  in  the  indictment  and  sentenced  to  im- 
prisonment separately  for  bodi  crimes.  The  burglary  and  larceny 
were  one  transaction,  but  they  constituted  distinct  omnses.  Fenat 
Law  (Consol.  Laws  1909,  c.  40)  §  406. 

On  the  other  hand,  when  two  offenses,  separately  charged,  con- 
stitute in  law  and  in  fact  but  one  crime,  an  acquittal  or  conviction 
of  one  of  such  offenses  is  a  bar  to  the  prosecution  of  the  other  of- 
fense. 

Illustrations:  In  Woodford  v.  People,  62  N.  Y.  117,  20  Am.  Rep. 
464,  the  defendant  was  indicted  for  arson.  The  evidence  tended  to 
show  that  the  fire  was  set  about  midnight,  when  a  furious  wind 
was  blowing,  in  a  small  bam  or  shed  adjoining  a  dwelling,  and 
spread  from  one  dwelling  to  another  until  35  in  all  were  consumed. 
The  court  held  (62  N.  Y.  127,  20  Am.  Rep.  464) : 

"A  oonvlcticm  npra  aqarate  indlcbuents  oould  not  be  had  for  eadi  ser- 
rate house,  althouKh  an  Indictment  may  bare  been  good  for  any  one,  uuS 
a  conviction  or  acquittal  upon  such  an  indictment  would  be  a  bar  to  an  in- 
dictment for  burning  any  other  house  burned  by  the  same  act  These  con- 
sequences must  follow  from  the  po8ltl<ni  that  there  ms  but  one  crime  com- 
mitted In  respect  to  all  the  dwelling  homes,  and  that  the  xeapeeOn  connte 
diarged  bat  one  crime." 

In  People  v.  McGowan,  17  Wend.  386,  the  defendant  was  in- 
dicted for  grand  larceny.  The  prisoner  pleaded  that  he  had  been 
indicted  for  robbery  and  acquitted  by  a  jury;  that  the  offenses 
charged  in  the  two  indictments  were  identical.  The  court  held 
that  the  trial  and  acquittal  for  robbery  was  a  bar  to  an  indictment 
for  larceny,  as  the  prop^^  alleged  to  have  been  taken  was  the 
same. 
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It  follows,  from  the  principle  of  the  cases  above  cited,  that  the 
defendant's  acquittal  ot  the  charge  of  arson  is  not  a  bar  to  this 
prosecution  for  attempted  robbery  in  the  first  degree,  although  the 
facts  in  the  arson  case  are  identical  with  those  in  this  case. 

[2]  Second.  The  only  litigated  question  of  fact  on  both  thesfe 
indictments  is  the  presence  of  the  accused  when  these  crimes  were 
committed.  That  question  having  once  been  decided,  it  cannot 
again  be  tried.  Should  the  jury  in  this  case  find  the  defendant 
guilty  under  the  defense  herein  interposed,  that  of  an  alibi,  we 
would  be  confronted  with  two  incompatible  verdicts,  which  would 
amount  to  a  finding  on  the  one  hand  that  the  defendant  vtas  not 
present,  and  on  the  other  hand  that  he  was  present. 

In  the  case  of  People  v.  Harris  &  Blanck,  N.  Y.  Law  J.  March 
22,  1912,  the  defendants  were  charged  under  several  indictments 
with  manslaughter  in  the  first  and  second  degree,  in  having  caused 
the  death  of  a  number  of  people  by  having  locked,  bolted,  or  fast- 
ened the  door  of  a  factory  owned  by  them  so  as  to  prevent  escape 
from  a  fire  which  occurred  in  said  factory.  Mr.  Justice  Seabury, 
in  the  course  of  his  diarge  to  the  jury,  at  the  close  of  which  he 
directed  them  to  return  a  verdict  for  the  defendant,  said : 

"If  the  defendants  did  not  keep  the  Washington  Place  door  of  their  factory 
locked,  bolted,  or  fastraed  on  ue  day  of  the  Are,  It  Is  conceded  that  they 
cannot  now  be  convicted  of  manslangbtw  either  In  the  first  or  second  d^ree. 
The  question  as  to  whether  the  relation  of  cause  and  effect  existed  between 
the  locked  door  and  the  death  of  the  person  named  does  not  arise  In  thl? 
<!a8e.  In  Tlew  of  the  fact,  establtehed  by  the  verdict  of  the  jury  upon  tiie 
first  trial,  that  the  door  was  not  locked.  •  •  •  xhe  verdict  of  the  former 
Jury  was  a  solemn  determination  to  the  effect  that  these  defendants  did  not 
keep  the  door  of  the  factory  locked,  bolted,  or  fastened  on  the  day  of  the 
fire.  That  fact  Is,  as  between  the  people  of  the  state  and  these  defendants, 
eonclnslvely  established  by  the  verdict  rendered  upon  the  first  trial.  Upon 
the  present  trial  the  people  seek  to  prove  that  this  fact  is  not  as  the  former 
inxy  fonnd  It  to  be." 

In  People  v.  Allen,  1  Parker,  Cr.  R.  445,  the  prisoner  was  in- 
dicted for  uttering  and  publishing  as  true  a  note  made  by  himself, 
on  which  the  names  of  certain  mdividuals  were  alleged  to  have 
been  forged  as  indorsers,  knowing  such  indorsements  to  be  false, 
forged  and  counterfeit.  The  defendant  interposed  a  plea  of  autre- 
fois acquit,  and  on  the  trial  it  appeared  that  he  had  before  been 
indicted  and  tried  for  the  offense  of  forging  and  counterfeiting  the 
same  indorsements,  and  acquitted  by  the  verdict  of  a  jury  upon 
the  merits.  The  court  directed  a  verdict  of  acquittal — 

"npott  the  fTonnd  that  tbe  evidence  to  establish  the  gallt  of  the  prisoner 
ot  tbe  offense  charged  In  this  Indictment  necessarily  established  his  goUt 
of  tbe  offense  of  forgery  diarged  In  the  first  indlctmoit,  which  was  no  Iniger 
an  open  question,  the  Jury  upon  the  trial  of  that  Indictment  having  by  their 
verdict  found  the  Indorsements  genuine;  that  the  only  litigated  question 
«f  fact  upon  both  indictments  was  the  same,  and  both  Indlctnients  would 
tw  sustained     gnbstantially  the  same  evidence." 

In  People  v.  Munroe,  190  N.  Y.  435,  83  N.  E.  476,  the  defendant 
was  convicted  of  robbery  in  the  first  degree.  The  indictment 
charged  that  he  had  committed  robbery  with  an  accomplice  acta- 
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ally  present.  The  Jury  found 'the  accomplice  not  guilty  and  the 
defendant  guilty.  The  Court  of  Appeals  reversed  the  judgment  of 
conviction,  holding  that  the  acquittal  of  the  accomplice  amounted 
to  a  finding  by  the  jury  that  the  accomplice  was  not  actually  pres- 
ent at  the  time  of  the  robbery  aiding  the  defendant. 

In  People  v.  Masset,  7  N.  Y.  Supp.  839,  the  defendant  was  joint- 
ly indicted  with  two  others  for  robbery  in  the  first  degree.  The 
jury  acquitted  the  two  accomplices,  but  convicted  the  defendant  of 
robbery  in  the  third  degree.  In  reversing  the  judgment  of  con- 
viction, the  court  said : 

^Tbe  Jury,  In  considering  thia  evidence,  either  must  bave  violated  their 
oaths  In  the  acquittal  of  Cornell  and  ImU,  or  in  the  conviction  of  Massett, 
because,  as  already  stated,  the  evidence  against  the  one  was  precisely  the 
same  as  the  evidence  against  the  others.  They  were  all  engaged  in  the  rob- 
bery, or  none  of  them.  If  tbe  complainant's  story  was  not  sufficient  to  con- 
vince the  jury  aa  to  Cornell  and  Lull,  clearly  It  was  not  sufficient  to  con- 
vince them  as  to  Massett.  If  Lull  and  Cornell  were  not  guilty,  Massett 
could  not  possibly  have  been  guilty.  •  •  '  ♦  Juries  should  not  be  permit- 
ted to  render  verdicts  which  are  so  Inconsistent  the  one  with  the  other.** 

The  above  case  was  cited  as  an  authority  by  the  court  in  the 

case  of  People  v.  Munroe,  supra. 

Under  the  foregoing  authorities  I  am  of  the  opinion  that  the  de- 
fendant's former  acquittal  is  a  bar  to  the  maintenance  of  this  pros- 
ecution. It  follows,  therefore,  that  the  defendant's  motion  that  the 
court  direct  the  jury  to  find  a  verdict  of  not  guilty  must  be  grant- 
ed. By  direction  of  the  court  the  jury  will  find  a  verdict  of  not 
guilty. 

Motion  granted. 

(77  MlBC.  Rc9>.  192.) 

NEW  YORK  TELEPHONE  CO.  v.  SIMON. 
(On^da  Coimty  Court   June,  1912.) 
PLKADina  (I  8*) — ^FoBX  of  AxxBOATioira— Coir(s.iTSion  ov  I*iir— Azxboa- 

TtONS. 

In  an  aiisw«  In  an  action  on  a  contraet  for  telephone  service  allega- 
tiona  that  from  and  after  a  certain  date  tiie  service  wag  defective  uid 
of  no  value  are  merely  conduslons  of  lav  and  raise  no  Isaoe;  a  mere 
denial  of  IndebtedneBS  beSng  Insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cant  Dig.  H  12-28% ;  Dec 

Dts.  ft  a*] 

Appeal  from  City  Court  of  Utica. 

Action  by  the  New  York  Telephone  Company  against  Joseph  Simon. 
From  a  judgment  on  the  pleadings  for  plaintiff,  defendant  appeals  on 
questions  of  law  only.  Affirmed. 

E.  P.  Jordan,  of  Utica,  for  appellant 
Claude  Bonsted,  of  Syracuse,  for  respondent 

HAZARD,  J.  The  complaint  in  brief  is  that  the  plaintiff,  pursuant 
to  a  contract  between  it  and  the  defendant,  maintained  a  telephone 
station  and  furnished  telephone  service  to  the  defendant  during  liie 
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year  1910.  including  some  toll  Service,  and  that  payiAent  had  been 
made  for  only  the  first  quarter  and  the  toll  service,  and  demanded 
judgment  for  the  remaining  three  quarters.  An  answer  was  inter- 
posed, and  subsequently  an  amended  answer  was  filed,  which,  as  it 
has  been  held  insufficient,  we  must  briefly  consider:  It  admits  the 
making  of  a  "certain  contract"  between  the  plaintiff  and  the  defend- 
ant, and  the  payment  of  the  first  quarter's  rental  and  of  the  toll 
charges,  and  continues : 

"DetendADt  alleges  that  from  and  after  April  1,  1910,  tbe  serrlce  was 
defective  and  of  no  value  whatever  to  tbe  defendant,  and  that  defendant 
conld  not  use  the  same." 

It  is  further  alleged  that  notice  was  given  to  the  plaintiff,  and  a 
request  to  remove  the  phone,  and  the  plaintiff  failed  to  do  80>  and 
continues : 

"Defendant  by  res  son  of  snch  defective  service,  and  fallnTe  of  plaintiff  to 
remove  said  teleithone,  denies  that  there  la  now  doe  and  owing  plalntlft 
the  sum  of  $28  as  alleged  In  said  complaint  or  any  part  thereof."  ^ 

Appellant  insists  in  his  brief  and  argument  that  there  is  a  general 
denial  in  his  answer.  There  was  a  general  denial  in  his  original  an- 
swer, but  there  is  none  in  tiie  amended  answer.  Unquestionably  his 
original  answer  is  out  of  the  case,  and  he  must  stand  upon  what  is  in 
his  amended  answer.  Nichols'  Practice,  p.  1047.  His  original  answer 
was  practically  the  same  as  the  amended  answer,  and  in  view  of  his 
attempted,  and  I  think  abortive,  denials,  I  do  not  think  that  following 
them  up  by  denials  "of  each  and  every  allegation  not  hereinbefore  ad- 
mitted or  denied,"  would  aid  him  materially;  but  on  the  whole  his 
original  answer  was,  I  think,  better  than  his  amended  answer.  The 
qtiestion  remains  as  to  whether  an  issue  was  raised  by  the  amended 
answer  recapitulated  above. 

We  have  here  the  case  of  a  contract  for  telephone  service,  alleged 
on  the  one  side  and  admitted  on  the  other.  The  defendant  alleges  by 
way  of  defense  that  "the  service  was  defective  and  of  no  value."  It 
seems  to  me  that  that  is  not  a  statement  of  any  fact,  but  is  a  conclu- 
sion of  law  only.  It  should  have  been  followed  up  by  the  words  "in 
that,"  followed  1^  a  specification  of  facts  which  defendant  claims 
made  the  service  ^defective  and  of  no  value."  The  case  is  quite  sim- 
ilar to  that  of  Hoffman  v.  Richter,  7  Misc.  Rep.  438,  27  N.  Y.  Supp. 
935,  wherein  it  was  alleged : 

*Trbat  defendant  had  failed  to  carry  ont  tala  agreement,  tn  that  he  had 
furnished  pIoMtiff  with  <mly  <me-half  of  the  necktiet  for  manufacture,"  etc. 

I  think  we  might  read  into  this  defendant's  answer  an  allegation 
(which  it  certainly-  does  not  contain)  that  the  contract  of  the  plaintiff 
provided  for  a  fair,  reasonable,  prompt,  or  faithful  service,  or  some- 
thing to  that  effect.  Marie  v.  Garrison,  83  N.  Y.  23.  But  I  do  not 
think  that  we  can  also  read  into  it  a  statement  of  the  facts  construing 
a  breach  of  that  contract.  It  is  undoubtedly  true  that  much  latitude 
is  allowed  in  pleading  in  justice's  court,  and  that  the  rules  governing 
justice's  court  are  applicable  to  the  procedure  in  the  City  Court  of 
Utica.   Section  2940  of  the  Civil  Code  provides  that  a  pleading  is 
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not  required  to  be  in  any  particular  form,  but  must  be  so  expressed 
as  to  enable  a  person  of  Gommon  understanding  to  know  what  is 
meant.  I  do  not  see  how  the  plaintiff,  whether  of  common  under- 
standing or  of  uncommon  understanding,  could  ascertain  from  the 
answer  interposed  in  this  case  what  it  was  charged  with.  The  rules 
governing  pleading  in  justice's  court  are  very  dearly  stated  in  Wait's 
Law  and  Practice  (7th  Ed.)  vol.  3,  p.  258: 

"A  party  framing  an  answer  or  compralnt  must  allege  some  act  or  ttainfc 
wblcb  the  other  has  done  or  has  omitted  to  do.  In  consequence  of  whicib 
there  Is  a  cause  of  action  on  the  one  hand  or  a  ^rouad  uf  defense  upun 
the  other.  The  rules  of  pleading  exclude  the  allegation  of  those  facts  or 
matters  of  evidence  which  go  to  prove  that  the  other  party  baa  done  or 
omitted  to  do  the  alleged  acts  or  things,  and  also  exclude  an  allegation  of 
the  legal  conclusion  which  follows  or  reanlts  from  the  doing  or  the  omission 
of  the  acts  or  things  mentioned.  The  itatute  reguiret  a  $tatemetit  of  factt." 

Applying  the  above  principles  to  the  fourth  paragraph  of  the  an- 
swer in  question,  it  seems  to  me  that  the  words  "defective  and  of  no 
value"  ^re  conclusions  of  law  simply  and  only. 

"An  averment  of  a  conclusion  of  law  Is  In  general  invalid.  It  raises  no 
issue,  does  not  prevent  Judgment  being  rendered  on  the  pleadings,  need  not 
be  denied,  and  Is  not  admitted  by  demorrer.**  Bates,  Pleading;  Practice, 
Parties  and  E^rms,  254. 

Defendant  should  have  allied  wherein  the  service  was  "defective." 
An  all^ation  that  a  party  "wrongfully"  detains  an  article  is  a  legal 
conclusion.  Facts  should  be  pleaded  from  which  this  conclusion  may 
be  deduced.  Scofield  v.  Whitelegge,  49  N.  Y.  259.  A  complaint  for 
negligence  must  state  the  particular  act  or  omission  which  constitutes 
that  negligence.  Evers  v.  Ostheimer,  37  Misc.  Rep.  163,  74  N.  Y. 
Supp.  872.  "Wrongful  and  unlawful"  are  conclusions  from  other 
facts  stated.  Rector  of  St.  James  Qiurch  t.  Huntington,  82  Hun, 
138,  31  N.  Y.  Supp.  100. 

The  renuuning  statement  in  the  fourth  paragraph,  that  "defendant 
could  not  use  the  same,"  is  equally  bad.  For  all  that  appears  it  may 
have  been  because  he  was  deaf  and  dumb.  He  does  not  say  why.  If 
it  was  because  the  service  was  "defective,"  as  per  his  previous  allega- 
tion, he  has  not  said  wherein.  The  folbwing  denial  in  the  seventh 
clause,  of  an  indebtedness,  is  too  dearly  insufficient  to  need  any  con- 
sideration. 

A  rnoticm  such  aa  plaintiff  made  is  in  effect  a  demurrer  to  the  an- 
swer. Quinlan  v.  Fairchild,  76  Hun,  314,  27  N.  Y.  Supp.  689.  I 
think  no  error  was  made  in  granting  the  motion  for  judgment  on  the 
pleadings,  and  the  judgment  must  therefore  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 
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(Supreme  Oonrt,  Aivellate  Dlvlsloit,  Second  Department   October  4,  1912.) 

X.  Bzwnmoir  (|  417*)— SunxuiHUBT  PaoOEBDnraB— CortiApt. 

A  Judgmmt  d^tor  In  sn£q;)lementary  proceedings,  who  submits  to  an 
examination,  but  who  gives  evasive  answers,  may  not  be  adjudged  guUty 
of  contempt,  under  Code  GIt.  Proc  9  24S7,  authorizing  punishment  for 
contempt  for  refusal  to  ob^  any  direction  of  the  judge  in  supplementary 
proceedings,  where  the  Judgment  creditor  made  no  objection  to  the  an^ 
swers,  and  did  not  request  the  court  to  direct  the  jndgmoit  debtor  to 
make  more  speelflc  answers. 

[Ed.  Note.— For  other  casei^  see  Exeentltni,  Cent  J>Ut-  H  1646-1651; 
Dec  Dig.  I  417.*] 

2.  BXECDTIOH  (I  417*) — SUPPLBMINTABT  PbOCEEDINOS — COimoCPT. 

Where  the  examination  of  a  Judgment  debtor  in  supplementary  pro- 
ceedings ipiowed  that  some  of  his  answers  were  evasive,  and  that  the 
questions  not  answered  related  to  matters  not  necessarily  within  his 
knowledge,  or  were  immaterial,  his  conduct  was  not  a  civil  contempt 
puniahable  under  Judiciary  Law  (Consol.  Laws  1909,  c  80)  |  753,  aubd 
8,  authorizing  punishment  for  contempt  where  any  proceeding  to  punish 
for  contempt  has  been  usually  adopted  to  enforce  a  dvll  remedy. 

[Ed.  Note.— For  other  cases,  see  Execution,  Ceat  Dig.  U  1616-1651; 
Dec.  Dig.  I  417.*] 

8.  ExEcxmoit  (S  417*)  —  Suppucmbittabt  Pboceedinos  —  Contempt  —  Acts 
ConsTiTUTi  N  e . 

A  contempt  proceeding  must  be  based  on  a  violation  of  a  clear  man- 
date of  the  court,  and,  before  a  Judgment  creditor  in  supplementary  pro- 
ceedings resorts  to  a  proceeding  to  punish  the  Judgment  debtor  for  con- 
tempt be  should  Indicate  his  dissatisfaction  with  the  answers  of  the 
Judgment  debtor,  and  attempt  to  obtain  more  specific  answers,  and  he 
may  not  appuently  acqulesee  In  the  answers,  and  subsequently  make 
their  form  t&e  baals  of  an  application  for  ponidunent  for  contempt 

[Ed.  Note;— For  other  eaaee,  see  Execution,  Gent  Dig.  H  1646-16ia; 
Dec  Dig.  I  417.*] 

Appeal  from  Kings  County  Court 

Supplementary  proceedings  by  Joseph  Shorwitz,  judgment  cred- 
itor, against  Jacob  Caminez,  jtidgment  debtor.  From  an  order  ad- 
judging the  judgment  debtor  guilty  of  contempt  of  court,  he  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Otto  A.  Samuels  and  Joseph  I.  Stahl,  both  of  New  York  City,  for 
appellant. 

Max  H.  Newman,  of  Brooklyn,  for  respondent 

BURR,  J.  On  January  9,  1912,  respondent  obtained  from  one  of 
the  county  judges  of  Kings  county  an  order  requiring  appellant  to 
appear  in  proceedings  supplementary  to  execution  and  to  be  examined 
concerning  his  property.  He  appeared  in  obedieiibe  to  the  order,  and 
the  examination  was  adjourned  until  the  next  day,  when  he  was  ex- 
amined at  great  length.  The  examination  was  then  adjourned  to 
Febmary  29dt,  when  he  was  further  examined,  and  so  far  as  he  is 
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concerned  the  examination  was  closed,  and  a  motion  made  for  the 
appointment  of  a  receiver,  which  motion  was  granted. 

[1]  His.  examination  discloses  the  fact  that  he -was  a  reluctant 
witness.  Some  of  his  answers  were  doubtless  evasive,  although  many 
of  the  questions,  tiie  failure  to  answer  which  constituted  contempt 
according  to  the  specific  findings  of  the  County  Court,  did  not  relate 
to  matters  necessarily  within  his  knowledge,  and  many  of  them  were 
immaterial.  So  far  as  the  record  discloses,  no  objection  was  made 
to  any  of  the  answers  given  by  the  judgment  debtor,  nor  any  request 
made  to  the  court  to  instruct  him  more  specifically  to  answer  the 
same.  We  think  that  the  order  adjudgii^  him  in  contempt  can- 
not be  sustained. 

"A  person  who  refuses,  or  wlthoat  snffldent  excuse  n^lecta,  to  obey  an 
order  of  a  Judge  •  •  •  made  pursuant  to  •  •  •  any  •  •  *  pro- 
Tlilon  of  this  article,,  [which  relates  to  supplementary  proceedings],  and  duly 
served  upon  him,  or  an  oral  direction,-  ^ven  directly  to  him  by  a  Judge 
*  *  *  in  the  coarse  of  the  special  proceedings  •  *  •  may  be  pun- 
ished  ■  *  *  as  for  m  oontanpt"   Oode  of  C&vU  Procedure,  |  2467. 

The  judgment  debtor  did  not  fail  to  obey  the  order  for  his  ex- 
amination, so  far  as  his  appearance  and  submissicHi  to  such  examina- 
tion were  concerned.  As  we  have  before  pointed  out,  no  oral  direc- 
tion was  sought  for  or  obtained  from  the  judge  before  whom  the 
proceeding  was  pending.  Of  necessity,  therefore,  there  was  no  fail- 
ure to  obey  such  direction.  It  follows  that  no  warrant  for  the  or- 
der complained  of  can  be  here  found.  Matter  of  East  River  BaiUc 
V.  De  Lacy,  37  Misc.  Rep.  765,  76  N.  Y.  Supp.  927.  Sec,  also,  Bui^ 
nett  V.  Phalon,  11  Abb.  Prac.  157,  162. 

[2]  If  it  be  claimed  that  the  conduct  of  the  judgment  debtor  con- 
stituted a  civil  contempt,  punishable  under  the  Jumciary  Law  (Con- 
sol.  Laws,  c.  30  [Laws  of  1909,  c.  35]  §  753,  subd.  8;  see  Matter  of 
Becker  v.  Gerlich,  72  Misc.  Rep.  159,  129  N.  Y.  Supp.  614),  we  do 
not  think  that  the  evidence  here  discloses  such  persistent  denial  of 
matters  palpably  within  the  knowledge  of  the  judgment  debtor  as 
would  justify  the  order  appealed  from. 

[31  Before  resorting  to  the  drastic  remedy  of  a  proceeding  to  pun- 
ish tor  contempt,  the  judgment  creditor  should  in  some  manner  have 
indicated  his  dissatisfaction  with  the  answers  given  and  attended 
to  obtain  more  specific  statements.  He  should  not  be  allowed  by 
apparent  acquiescence  in  the  form  thereof  to  leave  the  judgment  debtor 
to  suppose  that  the  answers  were  satisfactory  to  him,  and  subsequently 
make  the  form  of  such  answers  the  basis  of  an  application  of  soch 
a  character. 

'Xlontempt  proceedings  mnst  be  baaed  upon  tbe  violation  of  a  tilear  and 
predae  mandate  of  the  court  •  •  •  *as  punlshmHit  for  eontempt  in- 
toItcb,  ot  may  Involve,  not  only  loss  of  proper^,  but  nb«t7.  It  la  a  reason- 
able requirement  that  the  mandate  allied  to  be  violated  ahonld  be  clearUr 
expreaaed,  and  when  applied  to  the  act  complained  of  it  should  appear  with 
reaaonable  certainty  that  It  had  been  violated.' "  Zlegfeld  v.  Morworth,  148 
App.  DIv.  ISO,  133  N.  T.  Supp.  208. 

The  order  of  the  County  Court  of  Kings  CounQr  ahould  be  re- 
versed, with  $10  costs  and  disbursements,  and  Uie  moticm  (!haiiedi 
All  concur. 
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WILSON  T.  EOBBNTHAL. 


(Snpranft  Court;  Anpellate  Divlalon,  Second  Departm^t   October  4,  1912.) 

Action  tnr  Williaxn  S.  Wilson  against  Samuel  Rosenthal.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

David  Goldstein,  of  New  York  City,  for  appellant 
Harry  G.  Stephens,  of  Basthampton,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs. 

BURR,  THOMAS,  and  RICH,  JJ.,  concur.  WOODWARD,  J., 
reads  for  reversal,  with  whom  HIRSCHBERG,  J.,  a>ncurs. 

WOODWARD,  J.  (dissenting).  This  action  was  brought  to  re- 
cover $400  rent  for  the  last  four  months  of  a  lease  of  premises  used 
as  a  saloon,  or  place  for  the  sale  of  liquors,  in  die  village  of  Sag 
Harbor,  and  $100-  damages  to  the  property.  The  defense  is  sur- 
render by  the  defendant  of  the  premises  for  that  part  of  the  term, 
and  acceptance  thereof  by  the  plaintiff.  Defendant  counterclaims 
also  for  $150.50  fbr  alleged  failure  of  the  plaintiff  to  repair  and 
deliver  possession  of  the  property,  as  required  by  the  terms  of  the 
lease.  The  jury  found  for  the  plaintiff  in  the  sum  of  $400,  and  the 
defendant  appeals  from  the  judgment  upon  tfie  verdict,  and  fran 
the  order  denying  his  motion  for  a  new  trial.  The  lease  was  for 
two  years,  banning  October  1,  1909,  at  $1,200  a  year,  in  monthly 
installments  of  $100,  payable  in  advance  on  the  1st  day  of  each  month. 

The  defendant  occupied  the  premises  and  paid  the  rent  up  to  May 
31,  1911,  when  he  vacated  the  same,  sent  the  key  to  the  plaintiff,  and 
claims  m  surrender  as  of  that  time.  Whether  what  was  said  and 
d(Mie,  or  omitted,  in  rdation  thereto,  amounts  to  a  surrender  and 
acceptance  of  the  premises,  is  the  controlling  question.  The  law 
upon  the  subject  is  well  settled : 

**A  snrrender  iu  tbe  yielding  up  the  estate  to  the  landlord,  bo  tbat  the 
leaMhold  Interest  becomes  ezttnct  Xry  mvtnal  agreemoit  betweoi  the  parties. 
It  Is  either  In  eximsa  words,  by  whldi  tba  leseee  manlfiBsts  bis  Intentlcm  of 
yielding  np  hia  Interest  in  the  premises,  or  1^  operation  of  law,  when  the 
parties  wlthont  express  surrender  do  some  act  which  Implies  that  they  have 
both  agreed  to  consider  the  sarr^dw  as  made."  Beall  t.  White,  94  U.  S, 
882,  889,  24  li.  Ed.  173 ;  Levitt  v.  ZIndler,  ISe  App.  DIt.  695,  696.  121  N.  T. 
Bnpp.  483, 4g4.  "It  is  so  well  settled,"  says  the  Oonrt  of  Appeals,  "as  to  be  al- 
most axiomatic  that  a  snrrender  of  premises  is  created  by  operation  of  law 
whiea  the  parties  to  a  lease  do  some  act  so  inconsistent  with  tbe  stdwlstlng 
relation  of  landlord  and  tenant  as  to  imply  that  they  have  both  agreed  to 
emsUler  tlw  snmnder  as  made."  Gray  t.  Eanfnum  Dairy  ft  I.  C  Oo.,  162 
K.  T.  888.  894.  06  N.  B.  908,  904  (49  U  B.  A.  680.  76  Am.  St  Rep.  827). 

A  surrender,  therefore,  may  be  effected  by  express  words,  some- 
times called  an  express  surrender  or  a  surrender  in  fact,  or  by  acts 
of  the  parties,  so  inconsistent  wi^  the  relation  of  landlord  and  ten- 
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ant  as  to  imply  the  same  thing,  and  called  a  surrender  fay  operation 

of  law. 

The  difficulty  here  arises  under  the  rule  as  to  surrender  by  opera- 
tion of  law.  The  defendant  testified,  it  is  true,  to  an  express  agree- 
ment or  understanding  with  the  plaintiff,  in  April,  19U,  that  he  might 
vacate  the  premises  at  any  time,  and  send  the  key  to  the  plaintiff, 
and  that  it  was  in  pursuance  of  such  agreement  that  he  did  vacate 
and  return  the  key  on  the  31st  of  the  following  month.  But  the 
plaintiff,  admitting  a  conversation  with  the  defendant  in  April  in 
respect  to  the  lease,  denied  that  there  was  any  such  agreement  be- 
tween them,  and  the  jury  found  a  verdict  in  his  favor.  The  defend- 
ant failed,  therefore,  to  establish  a  surrender  by  express  agreement 
or  words  as  a  subsisting  fact. 

Nevertheless,  it  is  undisputed,  proved,  and  admitted  (1)  that,  im- 
mediately following  the  April  conversation,  both  parties  applied  for, 
and  soon  thereafter  obtained,  certificates  to  sell  liquors — the  plaintiff 
in  the  premises  in  question,  and  the  defendant  at  another  place  in 
the  same  village;  (2)  that  the  defendant  vacated  the  leased  prem- 
ises and  sent  the  key  to  the  plaintiff  on  the  3Ist  of  May,  1911,  and 
has  ever  since  continued  in  business  at  his  other  place;  (3)  that  the 
plaintiff,  retaining  the  key,  had  his  liquor  tax  certificate  at  the  prem- 
ises for  which  he  seeks  to  recover  rent,  during  the  month  -of  June, 
1911,  but  did  not  do  any  business  then,  because  the  place  "wasn't 
ready";  (4)  that  he  occupied  or  used  one-half  of  the  store  under  a 
storekeeper's  license  during  that  month;  and  (5)  that,  beginning 
about  the  4th  of  the  succeeding  month,  he  has  ever  since  fully  oc- 
cupied and  used  the  premises  as  a  saloon  or  place  for  the  sale  of 
liquors.  These  facts  and  acts  of  the  parties  are  so  inconsistent  with 
the  relation  of  landlord  and  tenant  as  to  indicate  that  they  had  ^eed, 
impliedly  at  least,  to  consider  the  surrender  as  made.  It  seems  quite 
impossible  to  arrive  at  any  o^er  conclusion.  If  that  conclusion  is 
correct,  a  surrender  by  operation  of  law  was  effected. 

The  only  thing  inconsistent  with  such  conclusion  is  the  testimony 
of  the  plaintiff  that,  some  time  from  the  1st  to  the  3d  of  June,  he  de- 
manded rent  of  the  defendant  for  that  month,  and  payment  was  re- 
fused. But  that  fact,  if  it  be  a  fact,  is  not  enough  to  overcome  the 
other  undisputed  and  more  potent  facts,  enumerated  above,  and  tend- 
ing to  show  that  the  plaintiff  accepted  the  surrender  of  the  premises. 
Besides,  defendant  denies  this  alleged  demand  for  rent.  And  the 
plaintiff,  with  admitted  knowledge  mat  defendant  was  good  for  any 
judgment  he  might  obtain  against  him,  made  no  further  demand  for 
the  June  rent  nor  any  demand  for  the  rent  falling  due  on  the  1st 
of  July,  August,  or  September,  until  in  October,  after  the  expiration 
of  the  lease,  but  continued  in  the  exclusive  use  and  possession  of  the 
property. 

The  plaintiff  could  not  do  this.  He  could  not  himself,  in  the  ab- 
sence of  an  agreement  to  that  effect,  enjoy  such  use  and  benefit  of 
the  property,  and  require  the  defendant  at  the  same  time  to  pay  rent 
therefor.   Or,  as  this  court  has  said  in  a  somewhat  similar  case : 

"In  absence  of  an  agreement,  express  or  implied,  to  let  on  the  tenant's  ac- 
count, tbe  landlord  could  neither  enjoy  the  use  of  the  property  nor  donate 
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it  to  another.  He  could  not  aasnme  dominion,  not  delegated  by  the  tenant, 
without  Impairing  tlie  tenant's  rl^t  of  enjoyment  Tbe  tenant,  If  obligated 
to  pay  the  rent,  was  entitled  to  anch  sole  control  and  beneficial  use  of  the 
premlaee  as  flowed  from  the  t«rma  of  letting."  Schmidt  t.  Tahjcii,  148  App^ 
DlT.  479,  481,  127  N.  X.  Snpp^  1088,  10B8. 

In  that  case  the  landlord  permitted  a  third  person  to  use  the  aban- 
doned store  a  few  d^s,  witBout  the  payment  of  rent  or  conq)ensa- 
tion.   And  the  court  further  said : 

'hereby  a  term  in  anottaw  was  created,  limited  In  time  fay  the  landlord's 
will.  Thereby  the  traant  was  ousted,  and  hla  premlaoa  ai^roprlated  to  an- 
other person  for  purposes  of  buBlness." 

There  is  no  claim,  or  ground  for  any,  of  an  agreement  here  that 
the  plainllfF  should  use  or  let  this  property  on  the  defendant's  ac- 
count. Yet,  without  such  an  agreement,  express  or  implied,  he  had 
DO  right  to  relet,  or  occupy  the  premises  himself;  and,  having  done 
so,  he  cannot  hold  the  tenant  responsible  for  the  rent.  Schmidt's 
Case,  143  App.  Div.  479,  127  N,  Y.  Supp.  1038;  Gaffney  v.  Paul,  29 
Misc.  Rep.  642, 61  N.  Y.  Supp.  173 ;  McAdam  on  Landlord  &  Tenant 
(2d  Ed.  Supp.)  142. 

Abandonment  of  the  premises  by  the  tenant  and  an  acceptance  of 
the  surrender  by  a  resumption  of  possession  by  the  landlord  con- 
stitutes a  surrender  by  operation  of  law.  24  Cyc.  1372.  Doubtless, 
a  surrender  is  not  to  be  implied  against  the  intent  of  the  parties,  as 
manifested  by  their  acts,  and  when  such  intention  cannot  be  pre- 
sumed, without  doing  violence  to  common  sense.  Coe  v.  Hobby,  72 
N.  Y.  141,  146,  28  Am.  Rep.  120. 

The  receipt  and  retention  of  the  by  the  plaintiff  may  have  been 
equivocal  acts;  and  so  as  to  his  omission  to  takt  any  steps,  aside 
from  a  mere  demand,  to  collect  the  rent  for  the  month  of  June;  or 
even  to  make  any  demand  for  the  rent  for  either  of  the  other  three 
months,  until  after  the  end  of  the  term.  But  not  so  as  to  the  plaintiff's 
application  for  a  liquor  tax  certificate  covering  the  last  four  months 
of  the  term,  and  his  possession  and  use  of  the  premises  for  business 
purposes,  under  such  certificate,  during  that  time.  These  acts  speak 
for  themselves.  There  is  nothing  equivocal  or  uncertain  about  them ; 
and,  in  the  absent  of  evidence  that  they  were  done  for  some  other 
purpose,  sudi  as  to  repair  or  protect  the  property,  or  the  like,  they 
must  be  held  to  constitute  an  acceptance  of  tiie  surrender  proffered 
by  defendant's  abandonment  of  the  property. 

It  is  apparent  that  the  verdict  is  for  the  $400  rent  alone.  The 
plaintiff's  claim  of  $100  damage  to  the  property  need  not,  therefore, 
be  considered. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event 
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UITOHBLL  T.  T.  A.  GILLDSPIB  CO. 

(Snpreme  Oonrt,  Appellate  DtvUdon.  Third  Departaittit   Beptonbcff  U, 

1912.) 

1.  TBUL  ^  260*) — ^WBONorci.  DrATH— IifsivuononB. 

In  an  action  for  the  wrongful  death  of  an  employd,  a  requested  In- 
Btmctlon  that  the  employer  wbb  not  an  insurer  of  the  safety  of  the 
deceased,  and  was  only  obliged  to  use  reasonable  care  for  his  safetT, 
was  not  Boffidently  covered  by  an  Inatroctlon  merely  that  the  em- 
ployer was  not  the  Insnrw  of  the  safety  of  deceaaed,  and  the  refusal  of 
such  requested  Instruction  was  error. 

[Ed.  Notew— For  other  cases,  see  Trial,  Gent  Dig.  {{  661-668;  Dec. 

2.  THAL  (%  252*) — ^Wbonoful  Death— Irbtbuotionb. 

Where,  In  an  action  for  the  death  of  an  unploye,  there  was  no  evt- 
denoe  of  any  intervening  cause,  but  it  appeared  that  his  death  was 
caused  either  by  the  defmdanfs  negligence  or  by  unavoidable  aodp 
dent,  and  the  court  instructed  that  the  defendant  was  not  liable  un- 
less negligent,  it  was  not  error  to  refuse  an  instruction  that,  before 
the  Jnry  could  "find  a  verdict  against  the  defendant,  they  must  find 
the  defendant  was  guilty  of  some  act  of  negligence  and  that  that  act 
was  the  proximate  caustf'  of  the  death. 

[Dd.  Note.~For  other  cases,  see  Trial,  Gent  Dig.  H  606^  BM-tttS; 
Dec.  Dig.  i  262.*] 

Betts,  J.,  dissenting. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Electra  H.  Mitchell,  as  administratrix  of  George  S. 
Mitchell,  against  the  T.  A.  Gillespie  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  appellant 
iEioward  Chipp,  of  Kingston,  for  respondent 

PER  CURIAM.  [1]  We  would  have  no  hesitation  in  affirming 
the  judgment  appealed  from,  except  for  the  refusal  of  the  court 
to  charge,  as  requested  by  the  defendant's  counsel,  that  the  defend- 
ant master  was  only  obliged  to  use  reasonable  care  for  the  safety 
of  plaintiff's  intestate,  its  servant.  In  his  main  charge  the  learned 
trial  court  instructed  the  jury  only  generally  that,  in  order  to  find 
a  verdict  in  behalf  of  the  plaintiff,  they  must  find  that  the  killing 
of  her  intestate  was  the  result  of  negligence  on  the  part  of  the 
defendant.  There  was  no  instruction  as  to  the  degree  of  care  which 
the  law  imposed  upon  the  defendant  as  master,  nor  was  there  any 
attempt  to  define  the  character  of  negligence  which  would  render 
it  liable.  At  the  close  of  the  charge  tiie  defendant's  counsel  re- 
quested the  court  to  further  instruct  the  jury  that: 

"The  defendant  In  this  action  was  not  the  insurer  of  the  safety  of  the  de- 
ceased. It  was  only  obliged  to  use  reasonable  care  for  his  safety." 

•For  oUmt  cum  im  tune  topic  ft  |  troimu  In  Dec.  ft  Am.  Dlfi.  IHT  to  date,  ft  Rep'r  I&duM 
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In  response  to  this  request  the  court  said: 

**I  wlU  duarge  tbat  tbe  defendant  wu  not  the  Insurer  <tf  the  deceased." 

And  the  defendant  excepted  to  the  refusal  to  charge  as  request- 
ed. It  is  not  claimed  that  this  request  did  not  embody  the  cor- 
rect rule  of  law ;  but  it  is  urged  that^  because  the  court  did  charge 
that  the  defendant  was  not  an  insurer  of  the  safety  of  the  deceased, 
the  jury  must  have  understood  that  the  defendant's  duty  was  meas- 
ured by  reasonable  care  only.  We  do  not  think  the  jury  could 
have  received  such  an  impression,  either  from  the  main  charge,  or 
from  the  separation  by  the  court  of  the  request  made  by  defend- 
ant's counsel. 

[t]  There  was  a  further  request  made  by  defendant's  counsel  as 
follows: 

**!  aak  yon  to  charge  that,  before  th^  [tbe  jury]  can  And  a  verdict  against 
the  defendant,  they  mnst  find  tbe  defendant  was  guilty  of  some  act  of  negU- 
gence^  and  tbat  that  act  was  the  proximate  caoae  of  tbe  deceased  kMAng  bia 
Ufa- 

The  court  refused  this  request,  except  to  say  that  the  jury  must 
find  some  act  of  negligence  on  the  part  of  the  defendant  This 
request  embodied  a  correct  rule  of  law;  but,  strictly  speaking,  it 
was  not  applicable  to  the  facts  proved.  There  was  no  intervening 
cause  which  might  have  produced  the  death  of  the  intestate.  His 
death  was  caused  either  by  the  negligence  of  the  defendant  (in 
the  absence  of  carelessness  on  the  part  of  the  intestate,  which  un- 
der the  proofs  the  jury  were  justified  in  finding  was  not  the  fact) 
or  by  unavoidable  accident.  There  was  no  intervening  agency  or 
act  which  could  have  been  the  proximate  cause  of  his  death.  If  the 
request  was  intended  to  instruct  the  jury  that  they  must  specify 
by  their  verdict  some  one  of  the  negligent  acts  which  the  plain- 
tiff asserted  the  defendant  had  been  guilty  of,  still  the  request  was 
properly  denied.  It  was  the  duty  of  the  jury  to  determine  that  the 
defendant  was  actually  guilty  of  negligence  in  some  definite  par- 
ticular, and  that  such  act  or  omission  was  the  proximate  cause  of 
the  injury;  but  they  need  not  announce  by  their  general  verdict 
which  particular  act  or  omission  they  regarded  as  negligent.  The 
refusal  of  the  court  to  charge  as  requested  constitutes,  therefore, 
no  ground  for  reversal. 

For  the  error  in  refusing  to  charge  the  other  request,  however, 
the  judgment  and  orders  must  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event. 

BETTS,  J.  (dissenting).  The"  jurors,  by  the  form  of  their  ver- 
dict in  this  case,  have  shown  that  they  were  neither  deceived  nor 
misled  by  the  charge  of  the  court.  They  brought  in  a  sealed  ver- 
dict, in  which  tiiey  found  "the  defendant  guilty  of  negligence  in  not 
having  the  car  covered,  and  shaft  not  equipped  with  light,  and 
the  wires  not  being  properly  adjusted."  None  of  these  matters 
of  negligfence,  which  the  jury  found  had  been  committed  by  the 
defendant,  required  anything  more  than  reasonable  care  on  de- 
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fendant's  part  to  provide  for  the  safety  of  its  employ^,  including 
the  deceased.  Hence  the  jurors'  verdict  showed  that  they  did  not 
charge  the  defendant  with  the  exercise  of  any  high  de^^ee  of  care 
in  providing  a  reasonably  safe  place  for  its  employes  m  which  to 
do  its  work. 

Speculation  as  to  what  the  jury  might  possibly  have  done  un- 
der the  court's  charge  is  idle,  where,  as  here,  the  court  has  before 
it  what  they  actually  did  do  in  the  sealed  verdict  retumedi  signed 
by  each  of  the  jurors.  Neither  the  parties  nor  the  courts  should 
be  burdened  with  the  additional  unnecessary  labor,  expense,  and 
delay  of  another  trial  in  this  case,  upon  the  judicial  refinement 
shown  to  be  absolutely  without  merit  in  this  case. 

I  think  the  judgment  should  be  affirmed. 


(SupTeme  Gonrt,  Ai^Ilate  DlTisIon,  Second  Deimrtment   October  4,  1912.) 

BB0KBB8  (I  55*) — ^BlOHl  TO  GOUKHSATIOl* — PBOOtnXRO  OAUBB. 

Though  a  broker  employed  to  sell  oystera  on  commlBBicm  proeored  a 
inroapectlTe  cnstomer,  who  did  not  take  the  oystflora,  but  who  later  iwo- 
cored  a  customer  for  the  principal,  the  broker  was  not  the  procuring 
cause  of  the  sale  to  the  Utter  perHm,  and  conld  not  recover  a  oornnds* 
alon  therefor. 

[Ed.  Note.— For  Other  cases,  Me  Brttea.  Cent  Big.  H  82-84;  Dee. 
Dig.  I  65.*] 

Appeal  from  Suffolk  County  Court. 

Action  by  John  Wynus  against  Robert  Utz.  From  a  judgment 
dismissing  the  plaintiff's  complaint  on  the  merits,  plaintiff  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  THOMAS,  CARR,  WOOD- 


L.  E.  Raynor,  of  Greenport,  for  appellant. 
Percy  L.  Housel,  of  Riverhead,  for  respondent. 

HIRSCHBERG,  J.  The  action  is  to  recover  commissions  on 
the  sale  of  oysters.  At  the  close  of  the  case  each  side  moved  for 
the  direction  of  a  verdict,  and  the  court  decided  the  controversy  in 
the  defendant's  favor. 

The  employment  of  the  plaintiff  by  the  defendant  to  sell  the  lat- 
ter's  oysters  on  commission  in  the  fall  of  1909  is  undisputed.  It 
is  also  undisputed  that  the  defendant  procured  Capt  Wedmore  as 
a  prospective  purchaser,  and  that  negotiations  were  entered  into 
between  the  defendant  and  the  Captain  for  the  sale,  but  that  such 
negotiations  proved  wholly  abortive.  The  Captain  wanted  10,000 
bushels  of  oysters  at  the  time  for  planting  in  the  harbor  of  New 
Haven,  Conn.;  but,  having  learned  that  his  proposed  plantii^ 
ground  was  about  to  be  condemned  as  unsanitary,  he  called  the 

*For  oUisr  oasM  ne  Mm*  ti^le  a  |  xdmbbb  lo  Deo.  ft  Am.  Dlsi.  U07  to  date,  a  R^Y  XadtXM 


WYNUS  T.  UTZ. 


WARD,  and  RICH,  JJ. 


Sup.  Ct.) 


WTNUS  T.  UTZ 


65S 


deal  off,  and  there  is  evidence  to  the  effect  that  the  plaintiff  was 
promptly  notified  of  that  fact.  Some  months  afterwards  the  de- 
fendant sold  the  oysters  to  the  Wickford  Oyster  Company,  of 
Wickford,  R.  I.,  a  customer  procured  for  him  by  Capt.  Wedmore; 
and  the  plaintiff's  claim  is  based  on  the  theory  that  he  is  entitled 
to  the  commissions,  because  the  sale  was  made  through  the  ef- 
forts or  by  the  agency  of  an  individual  originally  procured  and  in- 
troduced by  him. 

The  cases  relied  on  by  the  plaintiff  (Sussdorff  v.  Schmidt  et  al.» 
55  N.  Y.  319,  322,  and  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y, 
378,  38  Am.  Rep.  441)  do  not  support  his  theory.  In  Sussdorff  v. 
Schmidt  et  al.,  supra,  it  was  held  Aat,  while  it  is  not  indispensa- 
ble that  the  purchaser  should  be  introduced  to  the  owner  by  the 
broker,  it  must  affirmatively  appear  that  the  purchaser  was  in- 
duced to  apply  to  the  owner  through  the  means  employed  by  the 
broker.  The  circumstance  relied  on  in  that  case  to  defeat  the  claim 
was  that  the  negotiations  for  the  sale  were  conducted  by  the  own- 
er and  the  pnrdiaser  themselves ;  but  it  was  held  that  that  fact 
would  not  defeat  the  claim,  where  the  purchaser  was  found  by  the 
broker's  efforts  and  through  his  instrumentality. 

In  Sibbald  v.  Bethlehem  Iron  Company,  supra,  it  was  held,  it 
is  true,  that  it  was  not  essential  that  the  broker  should  be  an  ac- 
tive participator  in  the  actual  sale;  but  it  was  further  held  that 
where  he  had  produced  a  prospective  purchaser,  to  whom  a  sale 
could  not  be  effected  within  a  reasonable  time,  and  the  agency  was 
accordingly  terminated,  a  subsequent  sale  to  that  purchaser  would 
not  entitle  him  to  commissions,  notwithstanding  the  fact  that  such 
sale  was  in  some  degree  aided  by  the  broker's  previous  unsuccess- 
ful efforts. 

In  Hay  v.  Piatt,  66  Hun,  488,  21  N.  Y.  Supp.  362,  it  was  held 
that  the  broker  must  be  the  direct  procuring  cause  of  the  sale,  and 
that,  where  he  abandoned  efforts  to  induce  a  customer  to  purchase 
on  his  principal's  terms,  the  latter  violated  no  right  of  the  broker 
in  negotiating  with  the  proposed  customer  directly  and  independ- 
ently. To  the  same  effect  is  Hamilton  v.  Gillender,  26  App.  Div. 
156,  157,  49  N.  Y.  Supp.  663,  664.  The  court  said: 

*T0  entitle  a  broker  to  eommlsslons,  be  must  inroTe  tbat  be  found  a  ptir- 
cbaser  who  wu  ready  and  wUllng  to  panAiaM  upon  terms  satisfactory  to 
bis  pflndpal,  and  that,  bv  retuon  of  Mm  aervteea,  the  buyer  and  seller  were 
brooffht  together.  Oerdlng  t.  Haskln,  141  N.  Y.  614  [30  N.  B.  601].  It  la 
essential  that  the  agreement,  tu  flnallv  concluded,  shoold  be  procored  or 
bron^t  about  by  the  broker.  Baker  t.  Thomas  [12  Misc.  Rep.  432]  83  N.  T. 
Bnpp.  614.  In  all  actions  of  this  character  the  plaintiff  most  establish,  by 
satisfactory  evidence,  that  he  did  something  substantial;  that  he  vmu  the 
0ffloient  and  proourinif  oaute  of  the  «ale.  Sibbald  t.  Bethlehem  Iron  Co.,  S3 
N.  T.  ST8  {88  Am.  Bep.  441] ;  ColweU  T.  Tompkins  [6  App.  Dir.  93]  89  N.  X. 

The  trial  was  conducted  without  error  in  ruling,  and  the  judg^ 
mcnt  and  order  should  be  affirmed.  All  concur. 
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InreCBOTON  FAJXS  DAM  AND  BESIi^yOIB,  HIOBWAX  PROCBEDZNO. 

In  re  TOWN  OF  CARMBT* 

(Supreme  Oonrt,  Aj^eUate  DlTisdon,  Second  Departmoit.   October  4,  1912.) 

HunioiPAL  OoBPOEATioHS  (S  394*) — OoifsnucnoH  oy  Niw  Highway— 
QuABD  Rails— City's  Dvrr  to  Maihtazit. 

Laws  1887,  c.  196.  i  36,  requires  the  city  of  New  York  to  constmct 
Bucli  highways  and  bridges  as  may  be  made  pecessary  by  the  con- 
struction In  either  of  certain  counties  of  any  reservoir  In  connection 
with  the  dty's  waterworks,  and  to  maintain  such  bridges  as  may  be 
made  necessary;  and  section  24  declares  that,  in  case  a  change  of 
highway  Is  made  necessary,  the  commissioners  shall  include  in  the 
amount  awarded  to  the  town  therefor  snch  sum  as  shall  be  sufficieot  to 
defray  the  expense  of  making  the  change  of  rente  and  location  and 
building  sndi  highway.  BOd  that,  when  certain  roads  In  a  town  were 
necessarily  closed  and  others  opened  by  the  city  In  tfa«  conrse  of  such 
work,  the  commissioners  had  no  power  to  inclnde  In  the  award  a  som 
for  the  maintenance  of  guard  rails  in  dangerous  places  on  the  new 
roads ;  the  maintenance  of  snch  roads  and  the  construction  of  guard 
rails.  If  necessary,  being  the  duty  of  the  town,  and  the  city's  duty  ot 
maintenance  being  limited  to  additional  highway  bridges,  if  any. 

[Bd.  Note.— For  other  cases,  see  Municipal  Oo^rattona.  Guit  Die  H 
938-MB:  Dea  Dig.  i  394.*] 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  to  ac- 
quire certain  real  estate  in  the  towns  of  Carmel  and  Soutiieast,  Put- 
nam Clounty,  and  in  Somers,  Westchester  County,  N.  Y.,  for  the 
benefit  of  the  Croton  Falls  Dam  and  Reserroir.  Heard  on  the  claim 
of  the  town  of  Carmel  for  the  maintenance  of  certain  highways. 
From  an  order  setting  aside  an  award  for  the  maintenance  of  guard 
rails  in  particular  locations  alcwg  substituted  roods,  the  tovm  ox  Cau> 
mel  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOIV 
WARD,  and  RICH,  JJ. 

Clayton  Ryder,  of  Carmel  (George  £.  Anderson,  of  Carmel,  on  the 
brief),  for  appellant. 
H.  T.  pykman,  of  White  Plains,  for  respondent 

THOMAS,  J.  In  this  proceeding  under  chapter  490  of  the  Laws 

of  1883  as  amended  (chapter  196,  Laws  of  1887),  commissioners  of 
appraisal  awarded  the  town  of  Carmel  for  damages  caused  by  the 
closing  of  some  roads  and  the  opening  of  others  two  sums,  one  of 
$1,500  for  the  added  duty  "of  maintaining  and  replacing  the  founda- 
tion or  substructure  of  the  substituted  roads  and  of  removing  loose 
rock  in  the  rock  cuts  and  making  the  walls  of  the  rock  cuts  safe'' 
as  occasion  may  require,  and  another  sum  of  $4,500  for  the  "duty 
to  safeguard  the  public  in  the  use  of  these  substituted  roads  by  the 
maintaining  of  guard  rails  in  dangerous  places."  The  appeal  is 
from  an  order  setting  aside  the  award  for  the  maintenance  of  the 
gmard  rails,  and  involves  solely  the  question  whether  the  commis- 
sioners were  empowered  by  the  statute  to  make  it. 

•Ftur  ottasr  essM  we  Munt  topic  *  |  xuicbbb  in  Dm.  ft  Am.  Din.  1N7  to  iMtm,  *  BrngTr  InAuas 
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It  is  ccmceded  that  the  town,  and  not  the  city,  must  maintain  the 
substituted  roads,  and  guard  rails,  if  necessary,  and  that  under  sec- 
tion 36  (chapter  196,  Laws  1887)  the  city's  duty  of  maintenance  is 
limited  to  the  additional  highway  bridges.  Such  is  the  decision.  Mat- 
ter of  Gilroy.  43  App.  Div.  359,  60  N.  Y.  Supp.  200,  affirmed  164  N. 
Y.  576,  58  N.  E.  1087.  The  guard  rails  are  incident  to  the  highways, 
to  promote  their  safe  use,  and  on  account  of  such  relation  the  town 
must  maintain  them.  If  there  can  be  no  award  for  the  principal  thing, 
there  can  be  none  f6r  the  incidents.  For  the  highway  closed,  another, 
safe  and  sufficient  for  the  demands  of  the  public,  must  be  made,  and, 
fully  completed,  delivered  to  the  town  without  expense  to  it.  Then  the 
duty  of  the  town  begins,  and  all  care  and  expense,  save  as  to  brieves, 
on  the  p^  of  the  aty  ceases.  It  may  be  that  the  new  road,  on  ac^ 
count  of  its  length,  elevation,  and  peculiarity  of  construction,  as  re- 
gards form  or  material,  may  in;)08e  upon  the  town  increased  cost  of 
maintenance.  But  that  burden  the  state  has  cast  upon  it.  The  city 
must  deliver  a  way  well  and  adequately  constructed,  else  it  has  not 
complied  with  the  statute.  That  is  a  condition  that  precedes  the  in- 
ception of  the  duty  of  the  town.  But,  when  the  city  has  delivered  a 
legal  road,  it  has  no  duty  to  keep  it,  or  any  part  of  it,  or  to  preserve 
its  safety  in  any  regard. 

Section  24  of  the  act  gives  its  definition  of  "real  estate,"  and  in 
terms  includes  a  highway,  and  provides  that  those  owning  or  claimii^^ 
interest  therein  "shall  not,  directly  or  indirectly,  be  subject  to  ex- 
pensC;  loss  or  damage,  by  reason  of  changing  such  route  or  location, 
but  that  such  expense,  loss  or  damage  shall  be  borne  by  the  city  of 
New  York."  From  this  language  it  could  be  argued  that,  where  the 
substituted  highway  entailed  greater  cost  of  maintenance,  the  town 
did  become  "subject  to  expense,  loss  or  damage  by  reason  of  chang- 
ing such  route  or  location."  But  in  view  of  the  decisi(xi  in  the  Mat- 
ter of  Gilroy,  supra,  that  is  not  an  open  question. 

Section  2^  also  provides  that  the  commissioners  "shall  include  in 
the  amount  of  such  compensation  such  sum  as  shall  be  sufficient  to 
defray  the  expenses  of  making  such  change  of  route  and  location  and 
of  building  said  railroad  or  highway."  This  places  the  expenses  of 
changing  the  location  on  the  city,  but  not  the  expense  of  preserving 
in  suitable  condition  the  highway  in  the  new  location.  It  is  illogical 
that  the  city  should  not  oppose  the  confirmation  of  the  award  for  the 
upkeep  of  the  embankment,  and  oppose  the  further  award  for  the 
repair  and  replacement  of  the  guard  rails.  But  the  fact  that  it  con- 
sents to  an  award  of  one  sum  does  not  estop  it  from  insisting  that 
such  sum  shall  not  be  increased.  In  McConnell  v.  Allen,  120  App. 
Div.  548,  105  N.  Y.  Supp.  16,  the  inquiry  related  to  the  disposition 
of  money  paid  under  the  same  act  by  the  city  to  a  town  "as  damages 
for  the  increased  obligation  imposed  upon  the  town  for  maintenance 
of  the  highways  substituted."  Mr.  Justice  Miller  wrote: 

"Tbe  town  and  tte  elty  recc^iitsed  that  the  lattw  was  not  botmd  to  main* 
tain  aald  aabstltnted  Si^ways,  and  it  bad  been  so  held  (Matter  of  OU107, 
43  App.  DtT.  350  160  N.  T.  Supp.  200].  affirmed  164  N.  T.  576  [58  N.  B.  1087]) ; 
bat  tbe  Increased  expense  of  malDtainlng  guard  rails  and  a  neater  length  of 
hlgbway  vaa  deoned  snfflcient  to  support  a  elalm  Cor  damages." 
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There  was  no  decision  that  such  paymenf  was  compulsory.  It  can 
only  be  said  that  the  city  fitfully  aUows  or  disallows  such  damages, 
and  it  seems  necessary  to  ^^rove  the  legality  of  its  present  opposition 
to  such  award. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
.^I  concur. 


062  App.  IHt.  706.) 

WEOLBIN  T.  TROW  DIBECTOBT,  PBnmNQ  &  BOOKBINDING  00. 

(SnprenM  Court,  Appellate  DlTiakm,  SMOod  Department  October  i, 

1.  MAiimous  PBOORnmoir  (|  S6*>— TEBunf  atior  of  PnrDxiro  ImnoruBin. 
It  twlng  necoBsary,  for  plaintiff's  recorery  In  an  action  fer  maUcloiiv 
prosecntfoD,  that  the  proceedings  shall  have  terminated  In  his  fitvor,  his 
Indictment  on  the  same  charge  by  a  grand  jury  after  his  disdiarge 
without  a  trial  by  magistrate  constituted  a  complete  d^^nae. 

[Ed.  Note.— For  other  cases,  see  Malicious  Prosecution,  Cent  Dig. 
H  71.  78;  Dec.  Dig.  |  86.*1 

3.  FzuniNQ  (I  166*) — ^Nbw  MA.Tm  nr  Defxhbb— Bspz.t. 

Where,  In  an  action  for  malldoDS  prosecution,  defendant  pleaded  that- 
after  plaintiff  was  dlsdmrged  without  trial  by  magistrate,  be  was  In- 
dicted by  grand  Jury  for  the  same  offense,  it  was  not  a  propw  ezer* 
else  of  discretion  for  the  trial  court  to  r^use  to  regoire  idalutlff  to  re- 
ply thereto. 

[Ed.  Nota— For  other  cases,  see  Pleading,  Cent  Dig.  H  828;. 
Dec.  Dig.  I  166.«] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louis  Joseph  Weglein  against  the  Trow  Directory,. 
Printing  &  Bookbinding  Company.  From  an  order  denying  de- 
fendant s  motion  for  an  order  directing  plaintiff  to  reply  to  new- 
matter  in  the  answer,  it  appeals.  Reversed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG.  THOMAS^ 
CARR,  and  WOODWARD,  JJ. 

Alexander  A.  Mayper,  of  New  York  City,  for  appellant. 
Thomas  H.  Williams,  of  Brooklyn,  for  respondent. 

HIRSCHBERG,  J.  The  action  is  for  malicious  prosecution^ 
the  complaint  alleging  that  the  defendant,  throu^  one  of  its  em- 
ployes, maliciously  and  without  probable  cause,  had  the  plaintiff 
arrested  and  arraigned  before  a  magistrate  in  the  borough  of  Man- 
hattan on  the  charge  of  violating  section  553  of  the  Penal  Law 
(Consol.  Laws  1909,  c.  40).  The  accusation  appears  to  have  re- 
lated to  an  alleged  unlawful  publication,  distribution,  and  sale  of 
lists  of  names  and  addresses  belonging  to  the  defendant.  The  com- 
plaint alleges  that  the  plaintiff  on  his  arraignment  pleaded  not 
guilty,  that  the  hearing  upon  the  charge  was  adjourned  from  time 
to  time  until  the  12th  day  of  September,  1911,  and  that  on  that  day- 
he  was  discharged  and  the  complaint  dismissed. 

•For  DttHr  euM  ■••  ■am*  top.x  ft  |  mniBU  In  D«.  A  Am.  DlgB.  1907  to  date.  *  Rtp'r  IxOmm 
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The  answer  denies  malice  and  want  of  probable  cause,  while  ad- 
mitting the  arrest  and  discharge  of  the  plaintiff,  but  alleges  that 
such  discharge  was  not  a  termination  of  the  proceedings,  and  al- 
leges as  a  distinct  and  complete  defense  that  the  defendant's  said 
employe,  immediately  upon  the  plaintiff's  discharge,  took  steps 
which  resulted  in  the  plaintiff's  indictment  by  the  grand  jury  of 
the  county  of  New  York  on  the  22d  day  of  September,  1911,  for 
the  precise  charge  which  was  made  before  the  magistrate. 

The  action  was  commenced  November  1,  1911,  and  after  the 
joinder  of  issue  the  defendant  nloved  to  require  the  plaintiff  to 
reply  to  the  new  matter  referred  to  in  the  answer.  The  learned 
Special  Term,  exercising  the  discretion  conferred  by  section  516 
of  the  Code  of  Civil  Procedure,  denied  the  motion,  and  this  appeal 
is  from  the  order  thereupon  entered. 

[1]  While  the  precise  question  may  not  have  been  authorita- 
tively decided  in  this  state,  the  trend  of  the  decisions  here  and  in 
other  jurisdictions  seems  to  be  to  the  effect  that  the  pending  in- 
dictment is  a  complete  defense  to  the  plaintiff's  cause  of  action. 
It  is  essential  to  the  plaintiff's  claim  that  the  proceedings  alleged 
to  have  been  maliciously  instituted  should  be  terminated  in  his 
favor,  and  the  mere  discharge  without  a  trial  by  the  magistrate, 
immediately  followed  by  an  indictment  for  the  same  charge,  would 
seem  to  leave  the  criminal  proceedings  or  accusation,  which  con- 
stitutes the  gravamen  of  the  civil  action,  still  open  and  undeter- 
mined. 

In  Hinds  v.  Parker,  11  App.  Div.  327,  42  N.  Y.  Supp.  955,  the 
plaintiff  had  been  discharged  by  habeas  corpus  from  imprisonment 
under  a  commitment  to  await  the  action  of  the  grand  jury,  and 
an  action  for  malicious  prosecution  was  instituted  two  days  there- 
after, and  before  the  grand  jury  had  considered  the  case.  It  was 
held  that  the  action  could  not  be  maintained,  as  the  only  effect 
of  the  discharge  was  to  relieve  the  accused  from  imprisonment 
pending  the  investigation  by  the  grand  jury,  and  could  not  be  said 
to  operate  as  a  termination  of  the  criminal  proceeding  in  his  favor. 

In  Vorce  v.  Oppenheim,  37  App.  Div.  69,  55  N.  Y.  Supp.  596,  the 
accused  had  been  discharged  on  habeas  corpus  by  the  special  coun- 
ty judge,  on  the  ground  that  the  warrant  for  his  arrest  was  founded 
on  papers  insufficient  to  confer  jurisdiction  upon  the  justice  of  the 
peace  by  whom  it  was  issued,  and  it  was  held  that  the  order  of  the 
special  county  judge  did  not  operate  to  end  the  criminal  proceed- 

The  proceedings  before  the  magistrate  in  the  case  at  bar  do  not 
appear  to  have  been  terminated  upon  the  merits,  and  in  Halber- 
stodt  V.  New  York  Life  Insurance  Co.,  194  N.  Y.  1,  86  N.  E.  801, 
21  L.  R.  A.  (N.  S.)  293,  16  Ann.  Cas.  1102,  the  Court  of  Appeals 
hel(|  that  such  a  termination  was  an  essential  prerequisite  to  the 
maintenance  of  an  action  for  malicious  prosecution. 

In  Hartshorn  v.  Smith,  104  Ga.  235,  30  S.  E.  666,  it  was  held  by 
the  Supreme  Court  of  Georgia  that  a  discharge  by  a  magistrate 
on  "a  preliminary  hearing,"  followed  by  an  indictment,  would  not 
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support  the  civil  action  for  damages.  The  court  said  (104  Ga.  237, 
30  S.  E.  667) : 


"At  before  said.  If  a  crimlxial  mosecotlon  baa  bem  dismissed,  with  no 
tatoitton  of  commencing  It  again,  or  if  delay  baa  teexk  made  In  eommendag 
the  iM^Mecntion,  so  as  to  lead  the  accused  to  bdlere  that  It  has  been  finally 
tc»rminated«  and  If  he  then  and  at  once  commences  hla  action  for  a  malicious 
prosecution,  he  might  probahir  maintain  the  same.  But,  In  all  reason,  he 
should  not  be  allowed  to  maintain  such  an  action  when  substantially  the 
same  criminal  prosecution  as  the  me  upon  which  he  founds  bis  action  la 
still  In  the  courts  nndisposed  of.  Newell  on  Mai.  Pros.  331 ;  Marbourg  t. 
Smith,  11  Kan.  054,  S62;  Scblppel      Norton.  38  Ean.  567  [16  Fac.  804].*' 

To  the  same  general  effect  is  the  Kansas  case  last  cited  in  the 
foregoing  extract. 

In  Knott  V.  Sargent,  125  Mass.  95,  after  trial  in  a  police  court, 
the  accused,  on  a  finding  of  probable  cause  to  believe  him  guilty, 
was  recognized  to  appear  and  answer  at  the  next  term  of  the  su- 
perior court  and  at  any  subsequent  term  to  which  the  case  might 
be  continued.  No  bill  was  found  at  the  term  to  which  the  recog- 
nizance was  returned,  but  in  an  action  for  malicious  prosecution 
parol  evidence  was  admitted  to  show  that  the  case  had  been  ad- 
journed to  subsequent  grand  juries  because  of  the  absence  of  a 
material  witness.  The  Supreme  Judicial  Court  of  Massachusetts 
held  that  the  parol  evidence  was  admissible,  and  that  the  criminal 
prosecution  had  not  been  so  far  terminated  that  the  civil  action 
could  be  maintained. 

[2]  Notwithstanding  the  discretion  vested  in  the  court  at  Spe- 
cial Term,  the  case  is  one  requiring  a  reply  under  the  authorities. 
Seaton  v.  Garrison,  116  App.  Div.  301,  101  N.  Y.  Supp.  526;  Rich- 
ards V.  Greason,  128  App.  Div.  320,  112  N.  Y.  Supp.  675;  Olsen 
V.  Singer  Manufacturing  Co.,  138  App.  Div.  467,  122  N.  Y.  Supp. 
822;  Schaff  v.  United  Surety  Co.,  142  App.  Div.  465,  127  N.  Y. 
Supp.  8.  In  Olsen  v.  Singer  Manufacturing  Co.,  supra,  Mr.  Jus- 
tice Burr  said  (138  App.  Div.  468,  122  N.  Y.  Supp.  823) : 

"While  the  exercise  of  a  power  resting  tn  discretion  must  be  determined 
by  the  drcumstances  of  each  case,  as  a  general  rule,  when  the  new  mattv 
set  forth  in  a  plea  in  bar  is  of  such  a  character  that,  if  true.  It  will  consti- 
tute a  complete  defense  to  the  action,  unless  In  some  manner  It  Is  avoided, 
it  will  slmpiuy  the  Issue  and  prevent  surprise  at  the  trial  If  a  reply  is  or- 
dbered  showing  the  grounds  of  such  avoidance.  Seaton  t.  Garrison,  116  App. 
Div.  801  [101  N.  T.  Supp.  B26];  Mercantile  Nat  Bank  v.  Com  iiiTi.h.njf 
Bank.  78  Hun,  78  [25  N.  Y.  Supp.  1068] ;  TopUti  T.  Qarrlgnea,  71  App.  Div. 
87  [76  N.  T.  Supp.  eTSJ." 

It  follows  that  the  order  should  be  reversed,  and  the  motion 
granted.  All  cottcur. 
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roOBT  T.  EMANUEL  et  aL 


(Supreme  CJourt,  Appdlato  IMrladon,  Second  Department   October  4,  1912.) 

Wnu  (I  16*) — Valuv— DnxBUiNATioir. 

A  testatrix  created  a  life  estate  in  certain  property  In  favor  of  her 
hnstuiDd,  with  remainder  to  a  missionary  society.  The  remainder  In 
excess  of  one-balf  tlie  estate  was  held  invalid  by  the  sarrogate  under 
Laws  1860,  c  860,  prohibiting  the  devise  of  more  tlian  half  of  the 
estate  onder  cwtaln  dnmmstances  to  diarltable  and  rdlgloua  inatlta- 
'  tlraia ;  the  wUI  b^ng  admitted  to  probate  as  a  valid  devise  of  balf  of 
the  eatata  The  missionary  society  contracted  to  pay  ttie  tansband  |1 
a  day  during  his  lifetime  for  hla  estate,  whtdi  tt  did  for  16  years,  when 
lie  died.  Held  that,  the  life  estate  having  actually  terminated,  its  ac- 
tual vatae,  and  not  its  value  estimated  by  determining  the  expectancy 
in  accordance  with  life  tables,  should  be  considered  In  determining 
whether  the  devise  to  the  society  was  in  excess  of  one-half  of  the 
estate. 

Note^For  other  cases,  see  W1U%  Gent  Pig.  f  86i  De&  Dig. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Theodora  B.  Frost  against  Emilie  B.  Emanuel  and  oth- 
ers. From  a  judgment  dismissing  plaintiff's  complaint,  she  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  THOMAS.  CARR.  WOOD- 
WARD, and  RICH,  JJ. 

William  R  Keese,  of  New  York  City  (Samuel  Walker,  of  Brook- 
lyn, on  the  brief),  for  appellant. 

Lemuel  Skidmore,  of  New  York  City,  for  respondent  Board  of 
Foreign  Missions  of  M.  E.  Chnrch. 

WOODWARD,  J.  The  plaintiff  brings  this  action  in  partition. 
There  are  no  disputed  facts.  One  Bemhardina  Hartman  was  the 
owner  of  two  certain  parcels  of  improved  land  in  the  borough  of 
Brooklyn.'  She  died  on  the  8th  day  of  March,  1891,  leaving  a  last 
wi}l  and  testament,  by  the  terms  of  v/hkh  she  creatol  a  life  estate  in 
favor  of  her  husband,  Ludwig  Christian  Hartman,  with  the  remainder 
over  to  the  Missionary  Society  of  the  Methodist  Episcopal  Church. 
This  latter  provision  was  held  by  the  surrc^te  to  be  contrary  to  the 
provisions  of  ch<^ter  360  of  the  Laws  of  1860,  prohibiting  the  de- 
vise of  more  than  one-half  of  an  estate  under  certain,  circumstances 
to  charitable  and  religious  institutions,  and  the  will  was  admitted  to 
prolate  as  a  valid  devise  of  one4ialf  of  the  estate.  In  other  words, 
Ae  vrill  was  found  by  the  surrogate  to  comply  with  all  of  the  formali- 
ties of  law,  and  it  was  admitted  to  probate,  its  provisions  being  limited 
1^  the  statute  above  referred  to,  and  if  there  was  any  excess  of  one- 
half  of  such  estate  devised  to  the  MissiMiary  Society,  it  of  course 
vested  in  the  heirs  at  law  of  the  decedent. 

The  defendant,  the  Missionary  Society,  entered  into  an  agreement 
wiUi  the  life  tenant,  by  which  it  undertook  to  pay  him  the  sum  of 
$1  per  day  during  his  lifetime  for  his  estate,  and  this  contract  ap- 
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pears  to  have  been  performed  for  a  period  of  16  yeafs,  when  the  life 
tenant  died.  The  tiieory  of  the  plaintiff  is  that  the  estate  not  con- 
veyed by  the  will  to  the  life  tenant  and  the  Missionary.  Society  vested 
in  the  heirs  at  law  at  the  death  of  the  testatrix,  and  that  the  value 
of  the  said  life  estate  should  be  determined  by  the  Northampton 
Tables  as  of  the  date  of  the  death  of  the  testatrix,  and  not  as  of  the 
date  of  that  of  the  life  tenant.  The  learned  court  at  Special  Term 
held  in  a  memorandum  that: 

"Where  the  question  arises  after  the  duration  of  the  life  estate  has  been 
demonstrated,  the  actual  tact  mnat  be  taken  as  the  basis  of  compntaUon." 

And  this  was  the  doctrine  of  Matter  of  Teed,  59  Hun,  63,  12  N. 
Y.  Supp.  642,  and  Rich  v.  Tiffany,  2  App.  Div.  25,  37  N.  Y.  Supp. 
330.  The  rule  was  laid  down  in  Hollis  v.  Drew  Theolc^cal  Seminary, 
95  N.Y.  166,  178, that: 

"To  ascertain  whether  a  testator  has  given  more  than  one-half  of  his  es- 
tate, his  whole  estate  mnst  be  treated  as  converted  Into  money  at  hlS  death, 
and  If  the  mone^  value  of  the  portion  given  is  not  more  than  (m»-half,  then 
the  statute  has  not  been  violated." 

And  it  was  there  held  that,  the  life  estate  not  having  been  termi- 
nated, it  was  proper  to  determine  the  value  of  the  life  estate  by  refer- 
ence to  the  Northampton  Tables  or  other  standards,  which  was 
merely  asserting  the  doctrine  that  in  every  case  the  best  evidence  should 
be  given.  In  &e  case  now  before  us  the  value  of  the  life  estate  is 
known ;  the  exact  length  of  time  which  the  life  beneficiary  lived,  ^d  the 
value  of  that  use,  are  easily  ascertainable ;  and  to  adopt  an  uncertain 
standard,  when  the  exact  standard  is  at  hand,  would  be  contrary  to  a 
fundamental  rule  of  law.  The  value  of  the  estate,  should  be  deter- 
mined as  of  the  date  of  the  death  of  the  testator,  and  the  value  of  the 
life  estate  should  be  fixed  as  of  that  date,  based  upon  the  now  known 
facts.  Tried  by  this  standard,  there  is  no  evidence  in  the  case  to 
show  that  die  testator  disposed  of  more  than  one-half  the  value  of 
his  estate  to  the  Missionary  Society,  and  the  complaint  was  properly 
dismissed. 

The  judgment  appealed  froni  should  be  affirmed,  with  costs.  Ail 
concur. 


0B2  App.  Dlv.  647.) 

BOWMAN  T.  rUBBOB  et  aL 

{Supreme  Court,  Appellate  DlTislon,  Second  Department   October  4,  1912.) 

Joint  Adventckes  (|  6*) — ^Accountiko. 

Where  five  persons,  including  defendant,  associated  together  in  a  Joint 
venture  to  lease  mining  property,  which  waa  nominally  leased  in  the 
name  of  a  third  person,  and  also  to  take  an  option  to  purchase  In  the 
name  of  (me  of  the  associates,  not  a  party  to  the  action,  and  the  leased 
property  and  the  iwoceeds  are  still  In  the  custody  of  the  nominal  lesaeek 
defendant  cannot  be  compelled  in  equity  to  account  to  any  of  the  other 
associates  for  their  shares  of  the  proceeds  of  the  leased  property  pur- 
suant to  the  agreement  of  aBsoeiatlon. 

[Ed.  Note.— For  other  cases,  see  Joint  Advmtnres,  Gent  Dig.  I  T; 
Dec.  Dig.  I  B.*] 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Archibald  Bowman  against  Percy  N.  Furber,  implead- 
ed with  others.  From  a  judgment  dismissing  the  complaint  as 
amended,  plaintiff  appeals.  Affirmed. 

See,  also,  144  App.  Div.  940,  129  N.  Y.  Supp.  1114. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Charles  L,  Craig,  of  New  York  City  (Henry  M.  Wise,  of  New 
York  City,  on  the  brief),  for  appellant. 
Arthur  Furber,  of  New  York  City,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  as  the  assignee  of  the  receiver 
in  bankruptcy  under  the  laws  of  England  of  one  Gerard  D.  £. 

Chapman,  brings  this  action  in  equity  for  an  accounting  as  to  a 
one-fifth  interest  in  certain  real  estate  transactions  which  took  place 
in  Mexico  in  1905-06.  The  gist  of  the  complaint  is  that  Chapman 
came  from  England  with  one  Newman  Smith  and  Frank  Furber, 
and  went  to  the  City  of  Mexico,  where  they  met  the  defendants 
Percy  N.  Furber  and  Leslie  Furber,  and  that  the  five  persons  so 
met  entered  into  an  agreement  that  they  would  enter  into  certain 
joint  ventures,  each  one  paying  one-fifth  of  the  expenditures,  and 
that  the  profits  were  to  be  divided  on  that  basis  between  them; 
that  they  visited  and  investigated  a  property  known  as  the  "Pelma 
Sola  Estate" ;  that  a  lease  of  such  estate  for  mineral  purposes  was 
taken  in  the  name  of  one  of  the  employes  of  the  Oil  Fields  of  Mex- 
ico Company,  of  which  the  defendant  Percy  N.  Furber  is  the  presi- 
dent, for  the  benefit  of  the  said  five  parties;  that  an  option  was 
also  taken  for  the  purchase  of  said  premises  in  the  name  of  Chap- 
man and  the  defendant  Newman  Smith,  likewise  for  the  benefit  of 
the  five  persons  named,  and  that  Percy  N.  Furber  was  given  au- 
thority to  sell  51  per  cent,  of  the  mineral  lease  to  the  Oil  Fields  of 
Mexico  Company  for  2,000  shares  of  the  stock  of  said  company; 
and  that  Chapman  is  entitled  to  400  shares  of  this  stock,  which 
vested  in  the  receiver  in  bankruptcy,  who  in  turn  assigned  the 
claim  to  the  plaintiff. 

The  action  is  in  equity  against  Percy  N.  Purb4r,  Frank  Furber, 
Leslie  Furber,  and  Newman  Smith,  but  the  summons  and  com- 
plaint were  served  only  upon  Percy  N.  Furber;  and,  while  the 
learned  court  at  Special  Term  has  found  most  of  the  facts  in  har- 
mony with  the  contention  of  the  plaintiff,  the  difficulty  with  the 
case  is  that  it  nowhere  appears  that  Percy  N.  Furber  ever  came 
into  the  custody  or  control  of  any  of  the  property,  in  addition  to 
the  fact  that  Chapman  appears  never  to  luive  contributed  any  mon- 
ey to  the  payment  of  his  share  of  the  expenditures.  The  option  on 
the  estate,  which  cost  some  or  all  of  the  defendants  a  considerable 
sum  of  money,  has  long  since  expired,  and  there  is  no  evidence 
that  the  defendant  Percy  N.  Furber  ever  did  anything  under  the 
terms  of  the  option,  which,  it  will  be  remembered,  was  m  the  name 
of  Chapman  and  Smith,  neither  of  whom  is  a  party  to  this  action. 

So  far  as  appears  from  the  evidence,  Chapmaa  and  Smith  never 
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transferred  the  option,  and  no  rights  are  here  claimed  under  it, 
though  there  was  some  contention  on  the  part  of  the  plaintiff  that 
the  property  was  subsequently  purchased  under  some  pretended 
renewal  of  the  option;  but  the  learned  court  refuses  such  a  find- 
ing, and  no  evidence  is  pointed  out  which  would  warrant  it.  It 
is  undisputed  that  Chapman  never  paid  any  part  of  the  expense 
in  connection  with  this  option,  his  portion  being  fixed  at  from  $10,- 
000  to  $20,000,  nor  has  he  made  any  offer  to  do  so,  thou^^h  the 
matter  was  called  to  his  attention  on  several  occasions.  It  is  sug- 
gested in  the  pleadings  that  his  share  of  the  expenses  may  be  de- 
ducted from  any  amount  found  to  be  due  to  him  upon  the  transac- 
tion ;  but  there  is  no  suggestion  that  any  amount  will  be  paid,  in 
the  event  of  the  accounting  showing  that  no  profits  were  made,  and 
the  agreement  alleged  and  proved  appears  to  contemplate  that 
Chapman  should  contribute  his  share  of  the  expenditures  in  the 
furthering  of  the  scheme  as  a  condition  precedent  to  his  sharing 
in  any  of  the  profits,  and  this  he  has  not  done. 

On  the  question  of  the  lease  of  the  premises  for  mineral  pur- 
poses, the  evidence  is  that  the  lease  was  taken  in  the  name  oi  an 
employ^  of  the  Oil  Fields  of  Mexico  Company  for  the  benefit  of 
the  five  contracting  parties,  and  while  there  is  a  finding  that  it 
was  agreed  that  Percy  N.  Furber  might  sell  51  per  cent,  of  the 
value  of  this  lease  to  the  Oil  Fields  of  Mexico  Company  for  2,000 
shares  of  its  stock,  there  is  absolutely  no  evidence  that  any  part 
of  the  leased  property  was  ever  turned  over  to  the  oil  company, 
or  that  any  stock  was  ever  issued,  or  that  there  has  been  any 
transfer  of  the  lease  from  the  original  holder.  To  call  on  Percy 
N.  Furber  to  account  for  property  which  is  still  in  the  possession" 
of  the  original  holder,  who  is  the  custodian  of  the  same  for  the 
benefit  of  all  the  parties  to  the  agreement  who  have  contributed 
to  the  venture,  would  be  a  strange  proceeding  in  a  court  of  eq- 
uity, where  only  one  of  the  persons  interested  is  before  the  court; 
and  we  agree  with  the  learned  justice  presiding  that  the  case  fails 
of  the  proofs  necessary  to  justify  the  relief  demanded.  If  the  de- 
fendant Percy  N.  Furber  has  in  his  possession  property  in  which 
Chapman  has  an  equitable  interest,  it  is  proper,  of  course,  that 
he  should  account  for  the  same;  but  upon  the  proofs  as  they  ap- 
pear in  this  case  the  original  lease  of  the  mineral  lands  is  still 
held  by  the  dummy  who  became  the  custodian  for  all  the  parties. 
There  is  no  evidence  that  Percy  N.  Furber  acted  upon  the  author- 
ity to  sell  an  interest  in  the  property,  or  that  any  of  the  stock  of 
the  Oil  Fields  of  Mexico  Company  has  ever  been  issued,  or  that 
there  has  been  any  dealing  with  the  leased  premises.  Obviously 
a  court  of  equity  is  not  in  a  position  to  deal  with  this  more  or  less 
informal  transaction  upon  this  state  of  facts,  and  without  the  pres- 
ence of  the  holder  of  the  lease  and  the  other  parties  in  interest. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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IBqame  Ooiirt»  AKwllate  Division,  Second  Department   October  4,  1912.) 

numm  DoicAiH  (|  46*>— IntssBsi  Svanm  to. 

'JChat  a  railway  company  reoelved  a  deed  to  two  paroelB  of  land,  on 
condition  Uiat  a  tunnel  would  be  maintained  nnder  one  tract  and  that 
the  grantors  shonld  have  perpetual  use  of  the  snrface,  does  not  prevent 
the  company's  snccessor  from  afterwards  taking  the  surface,  on  being 
ordered  by  the  PabUc  Service  CommisBlon  to  elevate  Its  tracks,  except 
upon  the  theory  of  a  condition,  re-entry,  and  aBaessment  of  damages 
accordingly,  with  credit  for  the  amount  of  the  original  purchase  price. 

(Ed.  Note.— For  other  cH^es,  see  Umlnent  Domain,  Cent.  Dig.  11 
100,  102.  100;  Dec  Dig.  {  4S.«] 

Appeal  from  Special  Term,  Queens  Comity. 

Action  by  the  Long  Island  Railroad  Company  against  Laura  M. 
Fairchild  and  others.  Judgment  for  plainti£f,  and  defendants  appeal. 
Affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,JJ. 

Edward  E.  Sprague,  for  appellants. 

James  W.  Treadwell  Qoseph  F.  Keany  and  Louis  J.  Carruthers, 
both  of  New  York  City,  on  the  brief),  for  respondent 

THOMAS,  J.  In  1864  Fairchild  and  Northrop  conveyed  to  plain- 
tiff's predecessor  in  title,  a  railway  cc»npany,  two  pieces  of  land  in  the 
village  of  Flushing.  The  grant  was  upon  the  condition  that  the  ven- 
dee would  through  parcel  No.  2  construct  and  maintain  a  tunnel,  and 
that  the  grantors  should  have  the  perpetual  use  of  the  surface,  and 
the  vendee  agreed  to  perform  accordingly.  Enforced  by  the  Public 
Service  Commissi(Hi,  the  plaintiff  would  elevate  its  tracks,  and  for 
such  purpose  the  right  to  u^e  the  surface  of  parcel  No.  2  must  be 
taken,  as  well  as  a  distinct  piece  of  land  adjoining  that  granted.  But 
the  grantors  have  died,  leaving  their  widows  as  £eir  several  devisees 
of  the  interests  herein  involved,  and  certain  persons  as  their  heirs,  en- 
titled to  re-enter  and  retake  the  land  granted  upon  breach  of  the  condi- 
tion, if  it  be  construed  as  such.  All  these  parties  are  defendants,  and 
insist  that  in  view  of  the  agreement  there  can  be  no  compulsory  tak- 
ing, exc^t  upon  the  theory  of  condition  broken,  re-entry,  and  assess- 
ment of  damages  accordingly,  with  a  credit  of  $1,797,  the  original 
purchase  price. 

The  essenM  of  the  appellants'  argument  is,  as  I  tmderstand  it,  that 
the  agreement  for  the  tenure  and  the  use  of  the  surface  entered  into 
the  consideration,  that  the  vendee  agreed  to  maintain  forever  the 
status,  and  cannot  escape  from  or  impair  its  obligation  and  the  bene- 
fit flowing  therefrom  by  itself  acquiring  the  interest  and  thereby  nul- 
Ufyii^;  the  covenant.  The  judgment  herein  is  that  the  devisees  are 
entitled  to  the  award,  based  upon  the  difference  in  the  value  of  lands 
within  certain  limits  with  the  covenant  in  force,  and  the  value  of 
what  will  remain  with  the  covenant  abrogated,  and  after  taking  the 
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parcels  described  in  the  petition  and  appropriating  them  to  any  proper 
railroad  nse.  I  assume  that  the  lands  within  the  limits  defined  were 
all  those  retained  by  the  ^^rantors  intended  to  be  benefited  bv  the 
agreement,  and  that  the  heirs  at  law  have  no  estate  therein.  If  the 
grant  was  upon  condition  subsequent,  the  grantors  thereby  reserved 
no  estate,  and  their  heirs  have  none.  The  grantors  provided  a  rem- 
edy in  case  of  breach  of  the  condition,  whereby  the  land  could  be  re- 
invested in  them  or  their  heirs.  That  carried  no  property  interest, 
as  it  was  a  mere  legal  ability  to  reacquire  land  in  case  the  grantee 
did  or  omitted  to  do  something.  But  it  contains  no  properQr  capable 
of  acquisition,  and  is  so  formless,  intangible,  and  dependent  upon  the 
personal  option  of  the  grantor  to  re-enter,  that  it  is  not  assignable  but 
descends  to  the  heirs. 

In  the  present  case,  if  there  were  a  breach  by  the  grantee,  the  heirs 
could  enter  upon  what?  All  the  land,  with  the  present  interest  in  the 
devisees  eliminated?  I  see  no  escape  from  that,  if  the  provision  be 
regarded  as  a  condition.  But  the  parties  to  the  deed  did  intend  to 
create  a  property  interest  in  the  grantors,  for  to  them  perpetually  was 
continued  the  possession  and  use  of  the  surface  over  pared  No.  2. 
I  will  not  discuss  the  nature  of  the  right,  whether  it  was  an  ease- 
ment, or  profit  a  prendre,  or  something  else.  It  is  clearly  a  right  to 
use  land,  and  to  subject  the  grantee's  use  of  the  interior  to  it;  and, 
whatever  it  is,  the  devisees  took  it.  Although  there  is  no  restriction 
on  the  use  of  parcel  No.  1,  and  in  fact  the  railway  therein  is  an  open 
cut,  yet  the  right  reserv^  or  obtained  was  valuable  in  connection 
with  No.  2,  w  the  grantor's  other  holding,  or  both.  The  parties  un- 
derstood that  the  grantors  kept  or  forever  took  something,  not  1^  vir- 
tue of  a  condition  subsequent,  which  would  continue  or  create  noth- 
ing, but  because  the  grantee  prcnnised  to  perform  the  terms  of  the 
condition. 

But  is  the  condition  operative  as  such,  and  the  covenant  available 
as  such  ?  Did  the  parties  intend  that  the  grantors  should  have  the  op- 
tion to  forfeit  the  grant  on  breach,  or  to  enforce  the  specific  perform- 
ance of  the  condition?  The  remedies  look  different  ways.^  The 
choice  of  enforcing  the  covenant  would  affirm  the  grant  and  waive  the 
breach ;  the  choice  of  forfeiting  the  grant  would  leave  the  grantors 
with  a  cut  through  the  land  and  a  tunnel  nmning  through  the  whole 
of  parcel  No.  2.  Moreover,  the  right  ox  re-entry  would  inure  to  the 
heirs.  The  right  to  use  the  land  and  enforce  the  covenant  was  as- 
signable and  1^  come  to  the  devisees,  and  the  present  hein  by  an- 
swer disclaim  any  estate  or  interest  in  the  premises,  "except  only  die 
possibility  of  reverter  upon  breach  of  the  condition.  Now,  was  it 
intended  that  the  grantor's  assigns  could  enforce  the  covenant,  and 
his  heirs  enforce  the  condition?  The  result  would  be  that  the  heirs 
would  take  the  land,  and  the  assigns  lose  whatever  they  had,  and  the 
covenant  would  be  useless.  I  think  that  such  ants^onism  was  not  in- 
tended. 

A  condition  and  covenant  may  coexist  in  some  instances,  for  such 
was  Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec.  785 ;  but  they  are 
so  opposite  in  the  remedies  afforded  that  their  concurring  existence 
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would  seem  improbably  contemplated.  Moreover,  where,  as  already 
discussed,  the  main  object  in  view  is  that  the  vendee  shall  use  the 
land  so  as  to  leave  its  surface  for  the  vendor's  use  and  profit,  the 
parties  are  not  merely  providing  that  scnnething  shall  not  be  done, 
but  rather  the  intention  is  to  affirm  a  right  and  to  fix  its  tenure.  These 
considerations,  in  addition  to  those  discussed  by  the  learned  justice 
upon  the  trial,  as  well  as  the  authorities  cited  by  him,  favor  the  con- 
clusion that  the  parties  stipulated  what  should  be  done  and  what 
should  be  enjoyed  by  the  parties,  and  fixed  Uie  rights  by  a  covenant. 
The  grantors  should  have  the  benefit  of  the  exterior;  tiie  vendee  use 
the  interior. 

The  present  proceeding  is  not  to  impair  or  to  destroy  the  covenant, 
or  to  take  it  or  to  undo  its  obligation.  From  the  covenant  rights 
flowed,  and  the  plaintiff,  deputized  thereto  by  the  state,  would  take 
for  public  purposes  the  rights  thus  created.  What  the  grantor  gained 
or  reserved  by  the  covenants  is  taken  by  the  state  and  for  public  use 
vested  in  the  plaintiff.  It  chances  that  the  plaintiff  is  not  the  vendee, 
but,  having  bought  the  latter's  interest,  would  now  acquire  what  fell 
to  the  grantor.  So  that,  technically,  the  proceeding  could  not  be  re- 
garded as  an  attack  upon  its  own  covenant,  although  I  regard  the 
suggestion  of  inq>ainnent  of  the  obligation  of  the  covenant  as  quite 
aside  from  the  fact  The  covenant  was  a  means  whereby  a  property 
right  was  established.  The  state,  through  the  plaintiff,  is  taking  that 
right  and  making  due  compensation  for  it.  The  fact  that  the  arm  of 
the  state,  through  which  action  is  had,  succeeds  to  a  vendee  who  stip- 
ulated the  right  and  its  maintenance,  does  not  predude  its  appropria- 
tion for  public  purposes. 

If  the  plaintiff  had  by  original  grant  or  by  reservation  in  a  grant 
to  itself  confirmed  the  same  interests  now  held  by  devisees,  the  right 
to  take  by  the  exercise  of  the  right  of  eminent  domain  would  not  be 
extinguished.  What  a  railway  company  has  voluntarily  granted  or 
given  is  not  thereby  exempted  from  appropriation  for  public  use. 
Nor  is  oHnpulsory  taking  an  attack  upon  the  deed  of  conveyance,  or 
the  covenants  in  it,  but  rather  an  affirmance  of  it.  There  is  nothing 
inequitable  in  what  is  sought,  nor  should  the  result  prove  so.  What 
was  to  be  benefited  by  the  arrangement  will  by  the  taking  suffer  cor- 
res]>onding  loss,  and  the  owners  will  be  compensated  fiHly  therefor, 
whetiKr  the  damages  be  direct  or  consequential. 

The  judgment  «K>uld  be  affirmed,  with  costs.  All  concur. 


LERSNDB  T.  ADAIB  MAOB.  CO.  et  aL 
<8iq)fluw  Ooort;  tttelal  Teim,  Kings  Coant7.   Se^ttember  1%  1912.) 

OcnPOBAIXOHB  <|  2(n*) — aiOOKHaUIEBB    BiQHT  TO  BUTBUH  MaJOUTT  StOOK- 

■   soLi»i  nox  ToRHQ  His  Stock. 

Purine  tbe  pendency  of  an  action  to  compel  the  presldeiit,  the  ma- 
jority stockholder,  to  account  tor  moneys  received  hy  him  u  iraddent 
and  director,  the  president,  after  haTlng  been  removed,  compiled  die- 
IsBtumce  of  a  call  for  a  special  meetlns  to  uaeaA  tbe  by-laws  In  cer- 
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tain  parUcnlara.  HtM  that,  tbou^  tbe  Btockholders  at  Botft  meettne 
might  Increase  or  decream  die  namber  of  directors,  and  thus  remove 
plaintiff  from  the  directorate,  no  Injunction  to  restrain  the  president 
from  voting  his  stock  vill  be  lesued,  on  the  theory  that  a  new  direc- 
torate may  be  selected,  which  may  release  the  president  from  an  ac- 
counting to  the  corporation. 

[Ed.  Note.~ror  other  cases,  aee  Oorporatknu,  Oent  Dlff.  U  760^  TOB, 
774,  776 ;  Dec.  Dig.  1  201.*] 

Action  by  Clarence  L.  Lersner  against  the  Adair  Machine  Com- 
pany and  another.  On  motion  for  a  temporary  injunction.  Motion 
denied. 

McRejmolds  &  Hunter,  of  New  York  City,  for  plaintiff. 
Paul  Bonynge,  of  New  York  City,  for  defendants. 

KELBY,  J.  The  plaintiff,  who  is  a  director  and  stockholder  of 
the  defendant  corporation,  moves  to  enjoin  the  individual  defend- 
ant from  voting  on  the  stock  of  the  corporation  at  a  stockholders' 
meeting.  The  plaintiff,  who  owns  25  shares,  and  two  other  directors 
and  stockholders,  owning  together  40  more  shares,  have  come  to  a 
sharp  disagreement  witi^  the  individual  defendant,  who  owns  699 
shares,  as  to  the  business  management  of  the  company.  Allied 
with  the  individual  defendant  Adair  are  the  other  two  directors 
and  stockholders,  owning,  together  with  his  stock,  863  shares  of 
the  total  stock  of  1,000.  The  board  thus  is  apparently  deadlocked. 
It  appears  that  Adair,  who  is  experienced  in  the  business,  was  the 
inventor  of  certain  machines,  and  the  defendant  corporation  was 
organized  for  the  purpose  of  taking  over  the  patents  hereon  and 
engaging  in  the  business  of  handkerchief  manu^turing  and  sell- 
ing. The  plaintiff  and  those  who  are  with  him  have  acquired  their 
stock  from  him. 

During  the  experimental  stage  of  the  business  the  manufactur- 
ing territory  in  the  United  States  was  practically  disposed  of  to 
other  companies,  and  Adair  then  went  to  Ireland  and  England 
for  the  purpose  of  extending  the  market  there,  and  has  placed  some 
attracts  on  which  he  has  received  certain  sums.  He  was  the 
president  of  the  company.  Lersner,  Carlisle,  and  Greener,  who  had 
little  practical  experience  in  the  business,  evidently  became  dissat- 
isfied with  the  progress  he  was  making  there,  and  sharp  corre- 
spondence ensued,  culminating  in  the  removal  of  Adair  as  president 
of  the  board  of  directors  when  he  was  in  Europe.  He  claims  to 
have  had  no  notice  of  this  meeting,  and  also  that  the  declared  pur- 
pc^e  of  those  opposed  to  him  is  to  compel  the  purchase  of  their 
stock.  When  he  returned  to  this  country,  he  and  other  stockhold- 
ers, owning  at  least  one-third  of  the  capital  stock,  and  in  accord- 
ance with  the  by-laws,  served  notice  upon  Greener,  the  secretary, 
requesting  him  to  call  a  special  meetm^  of  the  stockholders  to 
amend  the  by-laws  in  certain  stated  particulars.  Greener,  who  is 
one  of  those  associated  with  Lersner,  and  makes  affidavit  in  su^ 
port  of  the  application  for  an  injunction,  did  not  do  so,  and  Adair 
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moved  for  a  writ  of  mandamus  .to  compel  him  to  do  so,  upon  which 
Greener  did  issue  the  call  for  a  special  meeting  to  be  held  August 
23d.  It  is  to  restrain  Adair  from  voting  upon  his  stock  at  that 
meeting,  as  well  as  to  compel  him  to  account  for  his  official  acts  as 
president,  that  this  action  is  brought  and  the  injunction  applied 
for. 

The  injury  that  they  say  is  threatened  them  by  his  so  voting  is 
that  he  may  vote  to  decrease  the  number  of  directors  and  oust 
Lersner,  Carlisle,  and  Greener,  and  elect  others  who  will  be  sub- 
servient to  him  and  will  reinstate  him  as  president,  and  tha^.he 
will  be  in  a  position  to  have  the  new  board  affirm  all  his  past  acts 
and  dealings  with  the  company.  "Under  the  statutory  law  of  this 
state,  the  stockholders  could  increase  or  decrease  the  number  of 
directors."  Bond  v.  Atlantic  Terra  Cotta  Co.,  137  App.  Div.  671, 
122  N.  Y.  Supp.  425.  Adair  has  given  no  notice  that  he  intends, 
at  this  meeting,  to  decrease  the  number  and  oust  the  complainants, 
but  a  purpose  to  do  that  subsequently  may  be  inferred;  and  in 
proposing  to  amend  the  by-laws  to  accord  with  the  statute  referred 
to  Adair  is  proceeding  within  his  legal  rights.  "I  do  not  see  how 
a  court  of  equity  has  the  power  to  restrain  »  *  *  from  voting 
on  the  stock  ♦  *  *  upon  the  allegation,  or  proor'  of  an  in- 
tent "to  cause  a  board  of  directors  to  be  elected  who*  by  their  ac- 
tion or  nonaction,  may  injure  or  prejudice  the  interest  of  the  mi- 
nority stockholders  of  the  corporation."  Oelbermann  v.  New  York 
&  Northern  R.  Co.,  77  Hun,  332,  29  N.  Y.  Supp.  545. 

The  situation  here  is  quite  different  from  that  presented  in  the 
sole  authority  relied  upon  by  plaintiff,  namely,  People  ex  rel,  Man- 
ice  v.  Powell,  201  N.  Y.  194,  94  N.  E.  634,  of  an  absolute  removal 
of  a  director  without  any  statutory  authority.  There  is  no  proof 
that  Adair  intends  or  threatens  to  vote  his  stock,  or  to  control  any 
new  directors  that  may  be  elected,  so  as  to  release  himself  from 
an  accounting  of  his  dealings  with  the  corporation,  and  no  release 
which  he  might  obtain  from  the  corporation  through  his  majority 
stock  control  would  be  effective  to  cut  off  the  right  to  compel  a 
review  of  his  acts.  He  repudiates  any  intent  or  endeavor  in  any 
way  to  have  himself  so  released,  and  expressly  stipulates  in  this 
action  to  neither  directly  nor  indirectly  vote  his  stock  so  as  to  im- 
pair, defeat,  modify,  or  extinguish  any  claim,  remedy,  or  right  of 
action  whidi  may  exist  against  him  by  the  Machine  Company,  or 
any  stockholder,  director,  officer,  or  creditor  thereof.  Under  the 
\vhole  case  there  is  no  such  showing  of  any  injury  to  be  appre- 
hended to  the  plaintiff  as  will  permit  this  court  to  interfere  with 
tiie  vested  right  inhering  in  Adair's  stock,  to  vote  it  in  the  manage- 
ment of  the  company  as  he  thinks  best,  particularly  as  this  action 
may  be  tried  at  the  October  term,  and  tiie  substantial  issue  Uius 
speedily  disposed  of. 

Motioa  denied,  with  910  costs. 
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BOWMAN  T.  8BAHAM  et  tO. 


(Supreme  Court,  Aptidllate  DiTlBfon,  Beeond  DeputmeuL  Oetobw  ^  1912.> 

1.  Tbzal  (I  109*)— Opkniko— ADinsaioxe  of  Counsel. 

Bziuress  admissions  by  plaintUTs  connsel  In  hla  opening  Oiat  defend- 
ants were  judicial  offloers  will  limit  goieral  allegationfl  of  the  com- 
plaint to  the  contrary. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent  Die  11  27(^  S<S7,  888, 
890;  Dec  Dig.  1 109.*] 

2.  COBTMPT  (I  55*) — PaOCEEDIKOS— KonoE. 

Under  Municipal  Court  Act  (Laws  1902,  c.  580)  H  6,  20,  and  section 
8b,  as  added  by  Laws  1910,  c.  530,  respectively  providing  that,  in  case 
of  a  contempt  not  committed  In  the  immediate  view  of  the  court,  the 
offender  must  be  notified  of  the  accusathm  and  have  a  reasonable  time 
to  nuke  a  defense,  and  the  court  may  issue  a  warrant  requiring  any 
marshal  to  bring  the  offender  before  the  court,  that  proceedings  to 
punish  constructlTe  contempts  may  be  instituted  by  an  order  to  show 
cause,  and  that  the  provisions  of  the  Code  of  Civil  Procedure  shall  be 
applied  to  the  Municipal  Court  so  far  as  api^lcable,  and  Code  Civ.  Proc 
S  10,  since  repealed  and  re-enacted  as  Judiciary  Law  (ConsoL  Laws 
1909,  a  30)  S  751,  providing  that  In  case  of  criminal  contempt  of  a 
court  of  record,  not  committed  in  view  of  the  court,  the  offender  must 
be  notified  and  have  reasonable  time  to  make  a  defense,  and  Code 
ClT.  Proc.  I  2269,  re-enacted  as  Judiciary  Law,  |  757,  proTlding  that  pro- 
ceedings to  iHuilsb  for  ft  ciTil  ocmtempt  so  committed  must  be  Inatitntr 
ed  either  by  order  to  show  cause  or  warrant  of  attachment,  the  pre- 
liminary notice  required  to  be  given  by  the  Mnnldpal  Court  In  a  pro- 
ceeding to  pudsh  for  criminal  contempt  maj  be  in  the  form  (tf  an  or- 
der to  show  cause. 

[Bid.  Note— For  other  eases,  see  Oontwnpt,  Gent  Dig.  H  lDO-161; 

Dec.  Dig.  I  65.*] 
8.  COIITEICPT  (}  67*)~PBOOEEDINaS  TO  PUNISH— APPBABANCE. 

A  voluntary  appearance  by  a  contemner  and  submission  of  the  mat- 
ter on  the  merits  waives  defects  in  the  preliminary  process  and  con- 
fers jurisdiction  upon  the  court. 

[Ed.  Not&— For  other  cases,  see  Contempt,  Cent.  Dig.  U  182,  163; 
Dec.  Dig.  I  ST.*] 

4.  Judges  ({  36*) — I^ABXLnr  roa  OmciAL  Aors— PuvismmiT  nn  Goh- 

TEUPT. 

Wher^  the  court  having  Jurisdiction  of  the  person  and  the  subject- 
matter  of  the  controversy  imposes  a  fine  for  contempt,  there  Is  no  dvll 
llablllt?  on  the  part  of  the  judge  or  those  enforcing  his  orders,  unless 
Jurisdiction  is  subsequently  divested,  and  it  Is  shown  that  he  acted 
out  of  actual  malice. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  B  165>  167,  17% 
179 ;  Dec.  Dig.  I  36.*] 

5.  CotTBTS  (f  36*)— BVIOSNCK  (|  207*)— ATTACK— J DBISDIOTIOIT—ADiasSTOIIS. 

Where  the  judgments  of  courts  of  limited  as  info^r  jorisdictlon  are 
relied  nptm,  all  necessary  jurisdictional  facts  most  appear  of  record, 
and  cannot  bfc  established  1^  presumption  or  iat&caxoe ;  but  an  expresi 
admission  of  connsel  will  supply  sncfa  fiicts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  142-144;  Dea 
Dig.  S  36;*  Drldence^  Cent  Dig.  ||  707-712;  Dec.  Dig.  {  207.*) 
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6.  COOMS  (I  86*) — ATTACK-^jOTWMCnOK— PMEBintPnOHE. 

Where  ttae  jurisdiction  ot  an  inferior  conrt  not  of  record,  Bnch  as 
tbe  Municipal  Court,  la  established,  It  mast  affirmatlTely  be  shown  to 
have  been  lost  in  order  to  Invalidate  the  jadgment  relied  upon. 

[Bd.  Mote.— For  otlier  cum»  bm  Omirti,  Gent  Dig.  ff  Dec. 
Die.  i  86.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  E.  Bowman  against  Alfred  P.  W,  Seaman  and 
others.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals. Affirmed. 


Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 


William  G.  Cooke,  of  New  York  City,  for  appellant. 

Henry  A.  Friedman,  of  New  York  City  (Charles  L.  Hoffman,  of 
New  York  City,  on  the  brief),  for  respondent  Hoffman. 

Eugene  Frayer,  of  New  York  City  (Alexander  Pfeiffer,  of  New 
York  City,  on  the  brief),  for  respondents  Seaman,  Lind,  and  Dez- 
ell. 

HIRSCHBERG,  J.  The  plaintiff's  counsel  conceded  upon  his 
opening  that  the  action  was  to  recover  damages  for  false  imprison- 
ment. The  allegations  of  the  complaint  are  general  and  indefinite. 
It  alleges  in  substance  that  the  defendants  Hoffman  and  Lind,  "rep- 
resenting and  pretending"  that  Hoffman  was  vested  with  judicial 
authority,  "did  devise  and  concoct"  a  certain  paper  "purporting  to 
be  an  order  of  the  Municipal  Court  of  the  City  of  New  York," 
which  paper  was  signed  by  Hoffman  and  "purported  and  pretended 
to  require  the  plaintiff  to  appear  at  a  designated  place  in  the  bor- 
ough of  Manhattan  and  show  cause  why  he  should  not  be  punished 
for  a  criminal  contempt  of  the  said  Municipal  Court";  that  the 
defendant  Dezell  delivered  the  paper  to  the  plaintiff,  and  "repre- 
sented and  pretended"  that  the  same  was  "a  lawful  and  valid'* 
process  of  the  Municipal  Court;  that  the  plaintiff  appeared  on  the 
return  day  at  the  place  specified  in  the  paper,  whereupon  the  de- 
fendant Seaman,  "representing  and  pretending  that  he  was  vested 
with  some  judicial  authority  so  to  do,"  declared  the  plaintiff  guilty 
of  a  criminal  contempt  of  the  Municipal  Court,  and  "ordered  and 
demanded  of  the  plaintiff  that  he  should  pay  to  him,  the  said  de- 
fendant Seaman,  or  some  other  person  designated  by  him,  the  sum 
of  $100,  and  threatened  and  declared  that,  if  the  plaintiff  did  not 
forthwith  make  such  payment,  he  .(the  plaintiff")  should  be  com- 
mitted to  the  county  jail  for  a  period  of  10  days ' ;  that  the  plain- 
tiff, "believing  that  the  defendant  Seaman  had  power  to  require 
such  payment,  and  in  default  thereof  to  so  commit  the  plaintiff 
to  jail,"  offered  to  go  to  the  borough  of  Brooklyn  and  get  that  sum 
of  money,  which  offer  was  accepted,  and  the  plaintiff  deprived  of 
his  liberty  by  being  taken  in  the  custody  of  the  defendant  Dezell 
to  such  place  in  Brooklyn,  pursuant  to  the  orders  of  the  defend- 
ant Seaman,  where  the  defendant  Dezell  "did  wrongfully  extort 
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and  receive  from  the  plaintiff  the  sum  of  $100.'*  Those  allegations 
are  followed  by  this  paragraph: 

"Fourth.  And  the  plaintiff  alleges  that  all  the  acta  of  the  defeudants 
aforesaid  were  withont  authority  of  law  and  wrongful ;  that  neither  of  the 
defendants,  Hoffman  nor  Seaman,  were  vested  with  any  judicial  authority 
whatsoever  to  take  any  such  proceedings  as  they  pretended  to  take  against 
the  plaintiff;  that  tbe  plaintiff  was  not  at  any  time  in  contempt  Of  the 
Municipal  Court  of  the  City  of  New  York,  and  that  neither  it  nor  tbe  de- 
fendants, or  any  of  them,  had  any  jurisdiction  over  him  w&ataoerer." 

[1]  During  his  opening  the  plaintiff's  counsel  specifically  ad- 
mitted, in  answer  to  questions  by  the  learned  court  below,  that  at 
the  time  the  order  to  show  cause  was  issued  the  defendants  Hoff- 
man and  Seaman  were  justices  of  the  Municipal  Court  of  the  City 
of  New  York,  and  appears  to  have  acquiesced  in  the  statement  of 
the  learned  court  below  to  the  effect  that  as  such  justice  the  de- 
fendant Hoffman  issued  said  order,  and  that  the  plaintiff,  after  the 
service  of  the  same  upon  him,  appeared  before  the  defendant  Sea- 
man, who  as  such  justice  found  him  guilty  of  contempt  and  fined 
him  $100.  Upon  the  pleadings  and  those  admissions,  the  learned 
trial  court  directed  the  entry  of  the  judgment  appealed  from,  dis- 
missing the  complaint. 

I  think  that  the  judgment  should  be  affirmed.  The  general  al- 
legations of  the  complaint  are  limited  by  the  admissions  made  by 
the  plaintiff's  counsel.  Sweeney  v.  O'Dwyer,  197  N.  Y.  499,  90 
N.  £.  1129.  As  so  limited,  the  complaint  is  that  the  defendant 
Hoffman,  while  a  justice  of  the  Municipal  Court  of  the  City  of 
New  York,  signed  an  order  requiring  the  plaintiff  to  show  cause 
why  he  should  not  be  punished  for  a  criminal  contempt  of  that 
court,  which  order  was  served  on  the  plaintiff  by  the  defendant 
Dezell;  that  the  plaintiff,  in  obedience  to  said  order,  appeared  at 
a  term  of  the  court  held  by  the  defendant  Seaman,  who  also  was 
at  that  time  a  justice  of  said  court,  and  was  by  said  Seaman  ad- 
judged guilty  of  criminal  contempt  and  sentenced  to  pay  a  fine 
of  $100,  or  in  default  of  such  payment  to  stand  committed  to  the 
counter  jail  for  a  period  of  10  days;  and  that  thereafter  the  plain- 
tiff paid  such  fine. 

[2]  The  Municipal  Court  has  express  statutory  jurisdiction  of 
the  subject-matter  of  a  proceeding  to  punish  for  criminal  contempt 
Municipal  Court  Act  (Laws  1902,  c.  580)  §§  4-6.  Section  6  of  the 
Municipal  Court  Act  provides  that,  when  the  contempt  is  not  catn- 
mitted  in  the  immediate  view  and  presence  of  the  court,  the  offender 
must  be  notified  of  the  accusation  and  have  a  reasonable  time  to  make 
a  defense,  and  that  the  court  may  issue  a  warrant,  directed  generally 
to  any  marshal,  requiring  him  to  bring  the  offender  before  the  court. 
Section  20  provides  that  the  provisions  of  the  Code  of  Civil  Procedure 
and  the  rules  and  regulations  of  the  Supreme  Court  shall  apply  to 
the  Municipal  Court,  so  far  as  the  same  can  be  made  applicable  and 
are  not  in  conflict  with  the  Municipal  Court  Act  At  the  time  of  the 
adoption  of  section  20  of  the  Municipal  Court  Act,  it  was  provided 
by  section  10  of  the  Code  of  Civil  Procedure  (since  repealed  and  re- 
enacted  as  secti<m  751  of  the  Judiciary  Law  [Consol.  Laws  1909, 
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c.  30])  that  the  party  to  be  punished  for  a  criminal  contempt  of  a 
court  of  record,  not  conmitt^  in  the  immediate  view  and  presence 
of  the  court,  must  be  notified  of  the  accusation  and  have  a  reasonable 
time  to  make  a  defense.  Proceedings  to  punish  for  a  civil  contempt 
so  committed  against  a  court  of  record  must  be  instituted  either  by 
an  order  to  show  cause  or  a  warrant  of  attachment  (section  757,  Ju- 
diciary Law,  formerly  section  2269,  Code  of  Civil  Procedure),  and 
proceedings  to  punish  for  such  a  contempt  must  be  instituted  by  an 
order  to  show  cause  (section  8b,  Municipal  Court  Act,  as  added  1^ 
Laws  1910,  c  539). 

I  am  of  opinion  that  the  preliminary  notice  required  by  the  Mu- 
nicipal Court  Act  in  proceedings  to  punish  for  a  criminal  contempt 
may  be  in  the  form  of  an  order  to  show  cause,  and  that  the  issuance 
of  a  warrant  in  the  first  instance  is  not  mandatory,  and  that  the  de- 
fendant Hoffman,  as  a  justice  of  that  court,  having  jurisdiction  of 
the  subject-matter  of  the  contempt  proceeding,  had  jurisdiction  to  is- 
sue  such  a  preliminary  order  notifyit^^  the  pUdntiff  of  the  charge. 

[T]  The  plaintiff's  subsequent  appearance  before  the  court  (the 
defendant  Seaman  presiding)  in  response  to  the  order  to  show  caude, 
and  his  submission  to  a  consideration  of  the  matter  on  the  merits, 
waived  any  defects  that  might  have  existed  in  the  preliminary  pro- 
cess, and  conferred  jurisdiction  of  the  person.  Sweeney  v.  0*Dwyer, 
supra.  197  N.  Y.  504,  90  N.  E.  U29. 

[4]  The  imposition  of  the  fine,  therefore,  was  by  a  court  having 
jurisdiction  both  of  the  person  and  the  subject-matter  of  the  contro- 
versy. Under  such  circumstances  it  is  well  settled  that  there  is  no 
civil  liability  of  the  presiding  magistrate,  or  of  those  acting  under 
or  enforcing  his  orders,  unless  jurisdiction  is  subsequently  divested. 
Even  in  the  latter  event,  liability  could  only  be  based  on  actual  malice. 
Austin  V.  Vrooman,  128  N.  Y.  229,  28  N.  E.  477,  14  L.  R.  A.  138; 
Kraft  V.  De  Verneuil,  105  App.  Div.  43,  94  N.  Y.  Supp.  230;  Star- 
rett  V.  Connolly,  150  App.  Div.  859,  135  N.  Y.  Supp.  325.  There  are 
no  allegations  in  the  complaint  showing  a  divesting  of  jurisdiction, 
or  that  the  defendants  were  actuated  by  malice. 

[6]  The  counsel  for  the  appellant  relies  for  a  reversal  upon  the 
well-settled  rule  that,  when  acts  or  judgments  of  courts  of  limited  or 
inferior  jurisdiction  are  relied  upon  as  giving  rights  or  constituting 
defenses,  all  necessarily  jurisdictional  facts  must  appear  in  the  record, 
and  cannot  be  established  by  presumption  or  inference.  In  the  case  at 
bar,  however,  the  admissions,  in  connection  with  the  general  allega- 
tions of  the  complaint,  estaUished  the  facts  that  the  defendants  Sea- 
man  and  Hoffman  were  justices  of  the  Municipal  Court,  acting  within 
their  jurisdiction,  and  that  the  plaintiff  appeared  in  the  contempt  pro- 
ceeding and  contested  on  the  merits.  Thus  the  record  before  us 
contains  sufficient  facts  to  establish  jurisdiction. 

[Ij  There  is  no  nile  requiring  that  jurisdiction  of  an  inferior  court, 
once  having  been  established,  must  be  affirmatively  shown  not  to 
have  been  subsequently  lost.  The  decision  in  Sweeney  v.  (^Dwyer, 
supra,  is  in  point  here.  That  was  an  action  against  a  judge  of  the 
Qty  Court  of  the  City  of  New  York  to  recover  damages  for  false 
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arrest.  The  Court  of  Appeals  held  that  the  first  cause  of  action  in 
the  complaint  in  that  case,  as  explained  by  plaintiff's  counsel  in  his 
opening,  charging  that  such  judge  in  proceedings  properly  instituted 
before  him  had  erroneously  determined  that  the  plaintiff  should  be 
imprisoned  for  contempt,  did  not  show  facts  sufficient  to  constitute 
a  cause  of  action.  Yet  the  City  Court  of  the  City  of  New  York,  al- 
though enumerated  as  one  of  the  courts  of  record,  is,  like  the  Mu- 
nicipal Court  of  the  City  of  New  York,  only  a  local  statutory  court 
of  inferior  jurisdictiouj  and  accordingly  witlriin  the  rule,  invoked  by 
the  appellant,  to  the  effect  that  all  facts  necessary  to  confer  jurisdic- 
tion must  affirmatively  appear  in  the  record.  See  Frees  v.  Blyth, 
99  App.  Div.  541,  91  N.  Y.  Supp.  103. 

In  the  forgoing  view  of  the  case  at  bar,  it  is  not  necessary  to 
determine  the  question,  presented  by  the  respondents,  whether  the 
very  general  and  vague  allegations  of  the  complaint,  if  not  limited 
and  explained  by  the  plaintiff's  opening,  stated  sufficient  facts  to 
constitute  a  cause  of  action. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(152  App.  Dlv.  552.) 

TERWILMGBE  T.  BROWNING,  KING  &  CO. 

(Supreme  Goart,  Appellate  Division,  Third  Department.   September  11,  1912.) 

1.  IARDLOBO  and  TKNAirr  <}  205*) — ^DlSPOSSESbSD  TKHART— BniXDXBB. 

Code  Oiv.  Proc.  I  22B6,  provldeM  that,  where  nunmary  proceedings  to 
dispossess  a  t^ant  are  instituted  for  nonpayment  of  rent,  and  the  on- 
expired  t&na  exceeds  five  years,  he  may  tender  the  arrears,  etc,  within 
a  year  and  be  entitled  to  possession  again.  Section  2259  aothorlses  a 
proceeding  to  establish  the  rights  of  the  parties  on  redemption.  Section 
2258  authorizes  a  dispossessing  landlord  to  relet  the  premises,  subject 
to  the  tenant's  right  to  disiKtssess  the  second  tenant  Held,  that  section 
2256  Is  not  so  &r  self-acting  as  to  reinstate  a  tenant  on  tender,  or  bind 
the  landlord  to  put  him  back  in  possession,  especially  where  the  landlord 
has  relet  the  premises  under  section  225S;  section  2258  being  designed 
to  supplement  section  22S6. 

[Ed.  Note.— For  other  caaee,  see  Landlord  and  Tenant;  Gent  Dig.  i 
1271;  Dec  Dig.  I  295.*] 

2.  JUDOMSHT  (i  663*) — DlBFOSSSBSED  TEMAIfT— RiniEDIEB. 

A  tenant,  dispossessed  for  nonpayment  of  rent,  having  brought  a  pro- 
ceeding under  Code  Civ.  Proc.  |  22S9,  to  adjudicate  his  rlglits  on  re- 
demption, wherein  he  conld  have  otbet  against  his  arrearages  danugee 
caused  by  a  destruction  of  the  premises  for  the  purposes  for  which  he 
relet  them,  he  Is  not  entitled,  in  a  subsequent  action  against  the  land- 
lord, to  recover  any  damages  arising  prior  to  the  final  order  in  each  pro- 
ceeding. 

[Ed.  Nota— For  other  cases,  see  Judgment,  Cent  Dig.  I  998;  Dee. 
Dig.  i  553.*] 

8.  LANDLOSD  AlfD  TCKANI  ({  314*) — ^DlSFOSSBmON  OV  TBirAITT— BiQHTS  OT 

The  provisions,  under  Code  Oiv.  Proc.  ||  2256,  2269,  for  a  redemption 
of  premises  by  a  dispossessed  tenant,  subject  to  occupancy  by  a  new  ten- 
ant, which  may  be  terminated,  do  not  prevent  the  landlord  from  relet- 
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ting  tbe  premises  ind  maklns  reaaonaMe  alteralionB  to  aooonmodate  the 

new  tenant 

[Ed.  Note.— For  otlier  cases,  see  Landlord  and  Tenant,  Gait.  Dig.  | 
1327;  Dec.  Dig.  8  314.*]  - 

4.  L^NDLOBD  AND  TEITAnT  ({  314*) — DXSFOSBEBSIOIT  07  TENANT — BeDEUFTION. 

A  dispossessed  tenant  on  obtaining  an  order  nnder  Code  CIt.  Ptoc.  |{ 
22S6,  2259,  directing  that  he  be  let  Into  possession  on  paying  a  specified 
amount,  after  the  premises  bad  hem  relet  and  altered,  to  the  disadvan- 
tage of  the  purposes  for  which  the  di^ossessed  tenant  used  them,  gave 
hijn  no  greater  right  against  the  landlord  than  a  lease  would  have  given ; 
ttM  burden  being  on  him,  and  not  the  landlord,  to  oust  the  new  toiant 

[Ed.  Kot&r— For  other  eases,  see  Landhwd  and  Toian^  Oenb  I 
1S27;  Dee.  Dig.  |  814.*] 

9.  Laitoloio  and  TnrANT  ((  814*)— Dispcwausioif  or  TurAirc— Bbducpteoit. 
The  order  was  an  adjudication  of  the  rights  of  the  parties,  and  binding 
on  both,  and  an  equitable  action  lies  to  compel  its  obserrance^  though  an 
execution  or  writ  of  possession  could  not  Issue  under  It 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tmant,  Gent  tXg.  % 
1827;  Dec  Dig.  |  314.*] 

LUDLOBD  AHD  TENANT  ({  314*) — UOKFOBIOTT  TO  PUADINQ. 

A  dls[>08sessed  tenant,  in  suing  to  enforce  an  order  In  a  redemption 
proceedtDg  brought  under  Code  Glv.  Proc.  8S  2256,  226t>,  Is  not  entitled  to 
recover  for  use  and  occupation  by  the  landlord,  If  that  relief  Is  not  re- 
lied upon  by  the  complaint 

[Ed.  Note.~For  other  cases,  see  Landlord  and  Tenant  Gent  Dig.  | 
1327;  Dec  Dig.  8  314.*] 

Betts,  J.,  dissenting. 

Appeal  from  Special  Term,  Ulster  County. 

Action  by  Frank  W.  Terwilliger  against  Browning,  King  Se»  Co. 
From  an  order  granting  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  motion  denied. 

See,  also,  147  App.  Div.  928,  131  N.  Y.  Supp.  1146. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS,  and  LYON,  JJ. 

Robert  J.  Fox,  of  New  York  City,  for  appellant 
Augustus  Van  Wyck,  of  New  York  City,  for  respondent 

HOUGHTON,  J.  The  defendant  interposed  a  demurrer  to  the 
plaintiff's  complaint,  whereupon  the  plaintiff  moved  for  judgment 
under  the  provisions  of  section  547  of  the  Code,  which  motion  was 
granted,  with  leave  to  the  defendant  to  withdraw  its  denpirrer  and 
answer. 

The  complaint  alleges  that  on  the  3d  day  of  April,  1908,  the  de- 
fendant leased  to  the  plaintiff  premises  known  as  1265-1269  Broad- 
way in  the  city  of  New  York,  for  the  term  of  16  years ;  that  the 
plaintiff  entered  into  possession,  and  so  remained  until  the  25th 
day  of  February,  1910,  when  he  was  dispossessed  by  a  summary 
proceeding  brought  by  the  defendant  for  nonpayment  of  rent ;  that 
at  the  time  of  the  dispossession  of  the  plaintiff  the  unexpired  por- 
tion of  the  lease  was  more  than  five  years;  that  within  one  month 
after  such  dispossessing  the  plaintiff  tendered  the  full  amount  of 
rent  in  arrears,  with  interest  and  costs  and  charges  incurred  in  the 
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summary  proceeding,  and  demanded  possession  of  the  premises,, 
pursuant  to  the  provisions  of  section  2256  of  the  Code  of  Civil  Pro- 
cedure, but  the  defendant  refused  to  accept  the  tender,  and  also  re- 
fused to  deliver  possession  of  the  premises  to  the  plaintiff;  that 
thereafter,  and  on  the  20th  of  July  following,  the  plaintiff  brought 
proceedings  in  the  Municipal  Court  of  the  City  of  New  York,  in 
which  sudi  dispossess  proceedings  were  had,  and  before  the  jus- 
tice who  issued  such  warrant,  pursuant  to  the  provisions  of  sec- 
tion 2259  of  the  Code,  to  redeem  such  premises,  which  proceeding 
resulted  in  determining  the  amount  which  the  plaintiff  should  pay 
to  the  defendant  in  order  to  redeem,  which  amount  was  tendered, 
and  which  the  defendant  refused  to  receive,  and  also  refused  to 
deliver  to  the  plaintiff  possession  of  the  premises,  and  continues 
so  to  do ;  that  such  premises  were  fitted  and  designed  to  be  used  for 
a  Turkish  and  Russian  baUi  establishment,  with  proper  rooms  and 
appliances  therefor,  which  business  the  plaintiff  was  carrying  on 
at  the  time  he  was  dispossessed,  and  that  immediately  after  such 
dispossession  the  defendant,  with  intent  to  injure  the  plaintiff,  and 
deprive  him  from  redeeming  under  his  lease,  and  further  pursu- 
ing the  business  for  which  such  premises  were  equipped,  leased  or 
sold  a  material  part  of  said  premises  to  the  Hudson  Manhattan 
Railroad  Company  with  the  permission  and  understanding  that 
said  bathing  establishment  should  be  destroyed;  and  that  said 
Hudson  Manhattan  Railroad  Company  entered  into  possession,  and 
tha^  such  destruction  shortly  thereafter  followed,  all  to  plaintiff's 
damage  in  the  sum  of  $200,000. 

The  order  of  redemption  is  annexed  to  the  complaint  and  made 
a  part  thereof,  and  states  the  amount  of  rent  the  plaintiff  was  in 
arrears,  and  the  water  rents  which  he  had  failed  to  pay,  and  the 
amount  due  upon  a  subsidiary  lease,  fixes  the  costs  and  allowances 
for  counsel  fee  of  the  landlord,  credits  the  lessee  with  the  amount 
of  rent  received  by  the  defendant  from  the  Hudson  Manhattan 
Railroad  Company,  and  adjudges  and  decrees  that,  upon  plaintiff 
paying  to  the  defendant  the  sum  fixed,  the  plaintiff,  as  tenant,  shall 
be  let  into  possession  of  the  premises  in  question,  subject  to  the 
rights,  if  any,  of  the  railway  company.  The  plaintiff  asks  us  to  ig- 
nore his  plea  that  he  obtained  a  final  order  in  the  redemption  pro- 
ceedings,.and  to  treat  his  allegations  in  respect  thereto  as  surplus- 
age, and  argues  that  the  complaint  states  a  cause  of  action  for 
withholding  the  premises  from  him,  and  their  destruction  for  the 
carrying  on  of  the  business  for  which  they  were  leased,  because 
upon  tender  of  the  amount  of  rent,  interest,  and  costs  due  on  the 
24th  day  of  March,  1910,  he  became  entitled  to  their  possession, 
and  thsft  it  thereupon  became  the  duty  of  the  defendant  to  deliver 
possession  of  them  to  him  in  such  condition  as  permitted  their 
being  used  for  a  bathing  establishment.  If,  under  the  situation 
presented,  we  were  not  compelled  to  read  the  complaint  as  a  whole, 
and  if  we  could  eliminate  its  allegations  with  regard  to  the  ob- 
taining of  the  redemption  order,  we  think  neither  of  these  pn^ 
ositions  can  be  upheld. 
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[1]  Section  2256  of  the  Code  of  Civil  Procedure  provides  that, 
where  summaiy  proceedings  to  dispossess  a  tenant  are  instituted 
because  of  default  in  payment  of  rent,  and  the  unexpired  terra  of 
the  lease  under  which  the  premises  are  held  exceeds  five  years  at 
the  time  when  the  warrant  is  issued,  the  lessee  may,  at  any  time 
within  one  year  after  the  execution  of  the  warrant,  pay  or  tender 
to  the  landlord,  or  his  representative,  or  under  certain  circumstanc- 
es to  the  judge  or  justice  who  issued  the  warrant,  all  rent  in  ar- 
rear  at  the  time  of  payment  or  tender,  and  all  costs  and  interest 
thereon,  and  charges  incurred,  and  concludes  as  follows: 

'Hierenpon  tlie  penon  makliig  the  payment  or  tender  >bsU  be  entitled  to 
tlie  possession  of  tbe  demised  premises  under  tbe  lease  and  may  bold  and 
enjoy  the  same  according  to  the  terms  of  the  original  demise." 

This  section  is  a  substantial  re-enactment  of  chapter  240  of  the 
Laws  of  1842.  Under  the  old  law,  upon  proper  tender  and  refusal 
by  the  landlord  to  accept,  it  was  held  that  the  proper  procedure 
was  for  the  tenant  to  bring  an  action  to  be  let  into  possession. 
Pursell  V.  N.  Y.  Life  Ins.  &  Trust  Co.,  42  N.  Y.  Super.  Ct.  383; 
Crawford  v.  Waters,  46  How.  Prac.  210.  Upon  revision  of  the 
Code  of  Civil  Procedure,  a  summary  provision  was  added  by  the 
revisers,  being  section  2259,  whereby  a  speedy  determination  of  the 
rights  of  the  parties  Upon  redemption  might  be  had.  The  section 
provides  that  the  person  redeeming  may  present  to  the  judge  or 
justice  who  issued  the  warrant  of  dispossession,  or  to  his  succes- 
sor in  office,  a  petition  setting  forth  the  facts  of  the  redemption, 
and  praying  for  an  order  establishing  the  rights  and  liabilities  of 
the  parties  upon  such  redemption,  whereupon  the  judge  or  justice 
must  make  an  order,  returnable  in  not  less  than  two  nor  more  than 
ten  days,  requiring  the  other  party  to  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted;  and  upon  the  return  thereof 
the  judge  or  justice  "must  hear  the  allegations  and  proofs  of  the 
parties  and  mtMt  make  such  a  final  order  as  justice  requires." 

It  IS  quite  manifest  that  a  tender  within  the  prescribed  time  of 
the  proper  amount  under  the  old  law  was  not,  and  under  the  pres- 
ent section  2256  of  the  Code  is  not,  so  self-acting  as  to  reinstate 
the  tenant  in  the  premises  from  which  he  has  been  evicted,  or  im- 
pose the  duty  upon  the  landlord  of  actively  putting  him  back  into 
possession,  especially  where  he  has  relet  the  premises,  which  sec- 
tion 2258  expressly  gives  him  the  right  to  do,  compelling  the  re- 
deeming tenant  to  acce(>t  such  lessee  until  the  1st  day  of  May  next 
succeedmg  the  redemption.  Sections  2256  and  2259  relate  each  to 
the  other,  and  must  be  read  together,  and  the  latter  section  was 
designed  to  and  did  supplement  the  former,  and  furnishes,  as  the 
revisers  of  the  Code  state  they  designed  it  should,  a  "record"  of 
the  rights  and  liabilities  of  the  parties. 

[2]  But  whatever  rights  the  plaintiff  may  have  acquired  upon  mak- 
ing his  tender  purstiant  to  the  provisions  of  section  2256,  he  did  not 
choose  to  stand  upon  them,  and  we  are  not  called  upon  to  determine 
what  they  were,  because  he  presented  his  petition  under  the  right 
given  tiiiu  hy  section  2259,  and  asked  an  adjudication  between  him- 
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sdf  and  fits  landlord  as  to  his  rights,  and  obtained  an  adjudication 
of  them  from  which  he  did  not  choose  to  appeal.  That  section  gives 
the  justice  before  whom  the  proceeding  is  had  very  broad  powers, 
and  directs  him  to  make  such  a  final  order  "as  justice  requires."  In 
Bien  v.  Bixby,  22  Misc,  Rep.  126,  48  N.  Y.  Supp.  810,  intermediate 
the  dispossession  and  the  tender  of  the  rent,  the  landlord  had  made 
extensive  alteration  to  the  building  and  incurred  other  expense,  and 
it  was  held  that  in  such  a  proceeding  under  section  2259  of  tht  Code, 
aptly  termed  one  "instituted  in  behalf  of  the  tenant  for  redemption 
of  the  lease  and  repossession  of  the  premises/'  although  formal  ten- 
der of  the  amount  of  rent  actually  due,  together  with  the  costs  and 
charges  of  the  summary  proceedmg,  was  sufficient  as  forming  the 
basis  for  the  redemption  proceedings,  the  final  adjustment  of  the 
amount  to  be  paid  was  not  dependent  upon  the  claim  for  ren^  but 
must  proceed  upon  general  principles  of  equity,  and  that  charges  and 
surcharges  should  be  adjusted. 

[3]  It  is  plain  tiiat  on  the  proceeding  for  redenption  v^ch  the 
plaintiff  instituted  he  could  have  proved  that  the  defendant,  through 
its  lease  to  the  railroad  company,  destroyed  the  premises  as  a  bathing 
establishment,  and  thereby  caused  him  injury  on  his  redemption,  and 
could  at  least  have  offset  such  injury  against  the  amount  of  rent  due 
the  defendant,  even  if  he  could  not  have  obtained  an  adjudication 
that  the  injury  was  greater  than  the  amount  of  rent  due.  He  proved 
the  lease  and  accq)ted  as  an  offset  the  rent  which  the  railway  conpany 
had  paid  to  the  defendant.  He  having  the  right  to  prove  damiages 
in  such  proceeding,  so  that  there  might  be  an  equitable  adjustment 
of  the  differences  between  himself  and  his  landlord,  the  defendant, 
his  failure  to  do  so  precludes  him  from  claiming  any  damage  prior 
to  the  rendition  of  the  final  order  which  was  made.  His  position 
is  not  changed  by  the  fact  that  the  defendant  may  have  knowingly 
or  willfully  broken  up  his  bathing  establishment.  The  dispossess  pro- 
ceeding terminated  the  relation  of  landlord  and  tenant,  at  least  tmtil 
redemption  was  effected.  The  landlord  was  not  obliged  to  leave  his 
premises  vacant  for  a  year  because  of  the  possibility  of  redemption 
on  the  part  of  the  tenant,  whom  he  had  dispossessed  because  he  failed 
to  pay  his  rent.  He  could  rent  them  and  make  reasonable  alterations 
for  the  accommodation  of  the  new  tenant.  If  he  willfully  destroyed 
their  usefulness  for  the  business  of  the  old  tenant,  who  might  redeem, 
that  would  afford  so  much  greater  reascm  why,  in  an  equitable  ad- 
justment of  the  differences  upon  die  redemption  proceeding,  he  should 
be  made  to  pay  damages. 

[4]  Nor  is  the  plaintiff  entitled  to  any  dama^  as  such  because 
the  defendant  refused  to  let  him  into  possession  under  the  final  or- 
der. The  adjudication  is  "that  the  plaintiff  shall  be  let  into  posses- 
sion of  the  premises"  upon  paying  the  amount  adjudged  due.  Of 
course,  £his  was  an  adjudication  that  the  plaintiff  was  entitled  to  pos- 
session. A  material  portion  of  the  premises  necessary  to  be  used 
for  the  purpose  of  a  bathing  establismnent  was  in  the  possession  of 
the  railroad  company.  This  final  order,  as  well  as  the  demand  made 
by  plaintiff  of  defendant,  related  to  the  whole  premises;  and  it  is 
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for  the  mthholding  of  the  prmises  as  a  whole,  and  not  the  imma- 
terial part  remaining  in  defendant's  possession  and  not  released,  that 
plaintiff  complains.  The  adjudication  that  the  plaintiff  was  entitled 
to  possession  gave  him  no  greater  right  as  against  the^Iandlord  than 
a  written  lease  on  the  part  of  the  landlord  would  have  given  him. 
Such  a  lease,  as  well  as  the  order,  gave  the  plaintiff  the  right  to  oust 
the  railway  company;  for  it  had  held  beyond  the  time  permitted  by 
section  2258,  and  therefore  was  wrongfully  in  possession.  U.  M. 
Realty  &  Improvement  Co.  v.  Roth,  193  N.  Y.  570,  86  N.  E.  544. 

[Sj  Finally,  it  is  urged  that  the  plaintiff  had  no  means  of  enforc- 
ing the  order  made  on  the  redemption  proceeding,  as  against  the  de- 
fendant, and  therefore  it  gave  him  no  relief,  and  was  in  reality  a 
nullity,  and  must  be  disregarded.  It  was  an  adjudication  of  the  rights 
of  the  parties,  and  binding  upon  both.  Certainly  an  equitable  action 
would  lie  to  compel  its  observance  and  to  enforce  it,  even  though  an 
execution  or  writ  of  possession  could  not  issue  under  it.  It  was  not, 
therefore,  a  nullity,  but  gave  to  the  plaintiff  a  substantial  right. 

[I]  It  is  true  that  the  defendant  continued  to  occupw  the  premises, 
through  itself  or  its  tenant,  after  the  rendition  of  the  nnal  order,  and 
an  action  might  possibly  be  brought  against  it  for  use  and  occupa- 
tion, if  such  use  and  occupation  was  of  greater  value  than  the  rent 
due  from  the  plaintiff.  In  that  sense  some  damage  to  the  plaintiff 
may  be  said  to  have  been  suffered.  But  the  complaint  is  not  framed 
upon  any  such  theory,  and  a  recovery  is  not  sought  on  any  such 
narrow  ground.  There  is  no  allegation  appropriate  to  an  action  for 
use  and  occupation,  and  no  statement  that  such  use  was  of  greater 
value  than  Uie  stipulated  rent.  The  respondent  does  not  urge  that 
^e  cc»nplaint  states  a  cause  of  action  on  any  such  theory,  and  we 
do  not  think  it  does. 

If  we  are  right  in  our  conclusions  that  the  plaintiff  is  barred  by  his 
final  order,  obtained  in  the  redemption  proceedings,  from  claiming 
any  further  damages  than  those  provided  for  therein,  and  that  he 
must  stand  on  such  rights  as  he  obtained  thereby,  irrespective  of  such 
advantages  as  accrued  to  him  from  his  original  tender,  which  he 
dected  to  abandon  by  asking  for  such  final  order,  and  that  he  could 
proceed  thereunder  to  oust  the  railway  company  and  compel  the  de- 
fendant to  yield  possession  to  him,  it  follows  that  the  con^laint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
order  granting  judgment  to  the  plaintiff  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs,  with 
leave  to  the  plaintiff  to  amend  his  complaint  upon  paying  the  same- 
All  ccmcur,  except  BETTSi  J.,  who  dissents  and  votes  for  affirmahce. 
1S7N.T.S.-«T 
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1.  PEBFETUITIBS  <{  fl«) — CoNSTRUOTIOn  OF  WILL. 

A  will  provided  that.  If  no  Issue  of  testator  should  snrrive  his  widow, 
hie  property  should  go  at  her  deatti  to  male  Issue  of  bis  cousin  tbm 
living,  and  to  the  male  issue  of  m<A  of  them  as  should  prerlously  have 
died  leaving  Issue,  such  Issue  to  take  the  share  which  hla,  her,  or  their 
parent  would  have  taken  If  living.  It  was  farther  provided  that  should 
the  cousin  die  without  male  Issue  surviving  him  or  snrrlvlng  testator's 
wife,  the  property  should  go  to  such  charitable  corporations  and  in  such 
proportions  as  testator's  wife  might  appoint  Held,  that  the  disposition 
is  not  invalid  as  unlawfully  suspending  the  power  of  alienation,  on  the 
theory  that  the  contingent  gift  to  the  issue  of  testator's  cousin  was  not 
limited  to  male  Issue  living  at  the  widow's  death,  but  indnded  after-bom 
male  Issue  of  female  Issua 

[Ed  Note.— For  other  cases,  see  Feipetultiea,  Gent  Dig.  II  4-06;  Dec. 
Di«.  I  6.*] 

2.  Pkhpetuities  (f  e*) — Constbtjctioit. 

Whether  a  will  Is  Invalid  as  unlawfully  suspending  the  power  of 
alienation  depends,  not  on  what  has  happened  since  testator's  death, 
but  on  what  might  have  happened. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Gent  Dig.  H  4-56;  Dec 
Dig.  I  e.»] 

3.  Wills  (}  439*) — OoKSTHDcmoN — Tbbtatob'b  Ihtektioh. 

In  determining  whether  a  wUl  violates  the  role  against  perpetuities, 
testator's  Intention  as  expressed  In  the  will  should  be  first  ascertained. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Gent  Dig.  ||  gS2,  955,  967; 
Dec.  Dig.  I  439.*] 

4  Wills  ({  446*) — Constbuctiow— Vauditt. 

Where  the  construction  of  a  will  intended  by  testator  is  doubtful,  that 
construction  which  makes  for  validity  is  favored. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  |  962;  Dec;  Dig:  | 
446.*] 

S.  WnXB  (I  498*) — C0NaTBUCTI0H^"l8BUE." 

The  word  "issue,"  when  used  in  a  wUI  and  unexplained  by  context 
means  descendants  of  every  degree  of  remotenese,  and,  when  employed 
In  that  sense,  the  descendants  of  the  different  degrees  take  In  equal  shares 
per  capita  and  not  per  stirpes ;  but  the  word  may  be,  and  frequently  Is, 
explained  by  the  context  to  mean  "children." 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  SI  1087-1089;  Dea 
Dig.  I  498.* 

For  other  dednitions,  see  Words  and  Phrases,  tdL  4,  pp.  8778-3782; 

vol.  8,  p.  7693.] 

&  Wills  (|  634*) — CORTiKaBNT  Rehaindibs. 

Testamentai7  gift  of  a  remainder  to  the  issue  of  a  certain  person  liv- 
ing at  a  life  tenant's  death  Is  a  contingent  remainder,  where  that  person 
was  unmarried  at  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  ||  1488-1610;  Dec. 
Dig.  I  6S4.*] 

7.  Wnxe  (J  634*) — Remain  debs— Whew  Vested. 

Where  a  will  provides  that,  on  the  death  of  a  life  tenant,  the  property 
shall  go  to  the  Issue  of  a  specUled  person  then  living,  the  gift  Is  deemed 
as  vested,  at  the  termination  of  th«  precedent  estate,  In  the  persons  who 
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then  answer  tbe  description  of  Iwne,  in  the  absence  of  words  from  which 
a  different  intent  might  properly  be  Implied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent  Dig.  U  1488-lSlO;  Dec; 
Dig.  I  6S4.*] 

8.  Wills  (I  {S2*)— Gonctbuotion— Gimn  to  Classes. 

A  testamentary  gift  to  a  class  is  an  aggregate  fi^  to  a  body  of  persons 
Urlngt  but  uncertain  In  nmnbw  at  tbe  time  of  making  the  gift 

tEd.  Nota— For  otber  cases^  see  WlUs^  Gent  Dig.  1  lUl;  Dec.  Dig. 
I  622.*] 

A.  Wnxs  (I  624*) — OoimnaBivT  BncAiirinsB— Talsditt. 

A  contingent  estate  may  be  limited  to  persons,  all  of  whom  are  tmbom 
at  testator^  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  ||  m6-U27:  Dee 
Dig.  i  624  •] 

10.  Wxixs  (S  S31*>— GonsiKOonoir— "Wbioh  His,  Bbs,  ob  Thbib  Pabsht 
Would  Havb  Iakxs  Jw  LmNa." 

The  i^rase,  "wbldi  his,  her,  or  tbelr  parent  would  have  taken  If  Ut- 
ing,"  Is  ottea  employed  as  a  conveutloDal  phrase,  meaning  that  children 
or  issue  of  a  decedent  are  to  take  by  representation. 

[Ed.  Nota— For  other  cases,  see  Wills,  Cent  Dig.  If  1148,  U44,  U4ft- 
1152;  Dec  Dig.  I  681.*] 

11.  Wills  (}  468*)— ConsiBvonoir— Tkstatob's  Imtbht. 

When  testator's  Intention,  as  ^pressed  In  the  will,  Is  reasonably  dear, 
words  inconslstokt  tberewtth  may  be  disregarded. 

[Kd.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  |  882;  Dee;  DI|t 
I  403.*] 

12.  Wills  (1  600*)— Constbuction — "Pabent,** 

Tbe  word  "iwr^t"  as  used  In  a  will,  may  hsTO  a  bearing  on  the  sense 
in  which  testator  employed  the  phrase  "Uvlog  Issae";  the  word  being 
confined  in  its  original  sense  to  a  father  or  mother,  but  b^ng  sometimes 
used  in  construing  wills  to  denote  any  lineal  ancestor  in  furtherance  of 
testator's  Intention. 

[Ed.  Not&— For  other  cases,  see  WiUa,  Gent  Dig.  |  1068;  Dea  Dig. 
i  000.* 

For  otbtf  d^mtlons,  see  Words  and  Phrases,  YtA,  6,  m.  KLT3MJ174.] 

.  Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  Rasquin,  Jr.,  and  another,  Lily  Warren  Beres- 
ford's  executors,  against  Louis  Gordon  Hamersley  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal.  Ajffirmed  on  referee's 
oginion. 

The  following  is  the  opinion  of  the  referee: 

This  Is  an  action  for  an  accounting  by  tbe  trustees  under  tbe  will  of 
Louis  C  Hamersley  and  for  a  distribution  of  his  estate.  The  Issues  pre- 
sented call  for  a  construction  of  certain  provisions  of  the  wllL  The  testator 
died  tm  the  Sd  day  of  Ifer,  1888.  By  his  will  he  gave  all  his  estete,  real 
and  personal,  to  his  executors  In  trust  to  receive  tbe  Income  and  ai^ly  It  to 
the  use  of  hto  wife  during  her  life,  and  upon  her  death  he  gave  Uie  estate 
to  his  issue  per  stirpes.  He  then  proceeded  as  follows:  "In  tbe  event,  how- 
ever, no  issue  of  mine  shall  survive  my  said  wife  then  on  her  decease  I  give, 
devise  and  bequeath  my  said  estate,  real  and  personal,  to  the  male  issue  of 
my  cousin  J.  Hooker  Hamersley  then  living  and  to  the  male  issue  of  such 
of  them  as  shall  have  previously  died  leaving  issue,  such  issue  to  take  the 
share  which  bis,  her  or  their  parent  would  have  taken  If  Urlng.  In  tbe 
event,  however,  my  said  cousin  shall  die  without  leaving  male  Issue  him 
surviving  or  snrvlving  my  wife  theu  on  tbe  decease  of  my  wife,  I  give. 
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devise  and  bequeath  the  wbole  of  my  said  estate,  real  and  personal,  to  such 
charitable  and  benerolent  corporations  located  In  the  state  of  New  Tork 
and  Incorporated  by  virtue  of  the  laws  thereof  and  In  such  shares  and  pro- 
portions as  my  dear  wife  shall  by  her  last  wlU  and  testament  or  Instrument 
In  writing  for  that  purpose  made  and  executed  and  acknowledged  by  liert 
direct,  designate  and  appoint"  The  testator  a  few  months  after  making  the 
win  died  vrlthont  Issuft  The  testator's  widow  dl^  on  January  11,  1900. 
The  cousin  J.  Hooker  Hamersley  was  unmarried  at  the  time  of  the  testator's 
death,  but  subsequfflitly  married  and  had  a  son,  Louis  Gordon  Hamersley, 
who  was  bom  before  the  death  of  the  testator's  wife,  and  who  Is  now  living. 
He  Is  an  infant,  and  his  guardian  on  hta  behalf  claims  that  he  is  entitled 
to  the  entire  estate,  as  being  the  sole  male  Issue  of  J.  Hooker  Hamersley 
living  at  the  death  of  the  testator's  widow.  Certain  heirs  at  law  and  next 
of  kin  of  the  testator  contend  that  the  gift  to  the  male  Issue  of  3.  Hooker 
Hamersley  is  Invalid  because  it  violates  the  rule  against  perpetuities. 

[1]  Their  contention  Is  that  by  the  danse,  "to  the  male  issae  of  my  cousin 
X  Hooker  Hamersley  then  living  and  to  the  male  Issue  of  atidi  of  (hem  aa 
shall  have  previously  died  leaving  IsBue,"  the  testator  Intended  to  provide, 
not  only  for  male  Issue  of  J.  Hooker  Hamersley  living  at  the  death  of  the 
life  tenant,  but  also  for  the  after-bom  male  Issue  of  female  Issue,  since 
the  gift  was  to  male  issue  of  those  who  had  died  leaving  Issue  either  male 
or  female,  and  that,  since  such  after-born  issue  might  come  Into  existence 
at  a  period  not  measured  by  lives  in  being  at  the  death  of  the  testator,  the 
power  of  alienation  was  unlawfully  suspendcid.  In  support  of  this  conten- 
tion they  MTge  that  the  word  "issue,"  wherever  it  occurs  in  the  will,  should 
be  taken  in  its  broad  meaning  of  descendants  of  degree^  and  tluit  male 
Issue  Includes  male  descendants  through  females. 

It  may  be  conceded  that.  If  the  expressed  intoitlon  of  the  testator  was  as 
claimed  by  the  heirs  and  next  of  kin,  the  rule  against  perpetuities  was  vio- 
lated, and,  since  the  shares  of  such  unbom  issue  were  indefinite  and  nnas- 
certalnable,  the  entire  gift  to  the  male  issue  of  J.  Hooker  Hamersley  would 
be  invalid,  and  the  estate  would  descend  as  in  case  of  intestacy.  But  In 
my  opinion  that  Is  not  the  constractlon  of  the  clause  in  question  which 
should  be  adopted.  It  seems  to  me  that  the  testator  Intended  that.  If  he 
should  die  without  issue,  his  estate  should  rest,  upon  the  death  of  his  widow. 
In  the  then  living  sons  of  J.  Hooker  Hamersl^  and  In  the  Issue  of  any 
deceased  son  or  sons ;  the  latter  takli^  by  representation. 

[2-4]  Before  proceeding  to  state  the  reasons  which  I  think  necessarily  lead 
to  this  conclusion,  It  may  be  proper  to. recall  certain  general  principles  which 
apply  in  determining  the  validity  of  wilUu  One  of  these  Is  that  the  validity 
of  a  win  depends,  not  on  what  has  happened  since  the  death  of  the  testator, 
but  on  what  might  have  happened.  Althou^  J.  Hooker  Hamersley  left  no 
female  Issue  of  deceased  Issue,  yet  the  validity  of  the  will,  tested  by  the 
role  against  perpetuities,  Is  to  be  detennlned  precisely  as  though  that  con* 
ttngeni^  had  occurred.  In  testing  the  validity  of  the  provisions  of  a  will 
by  the  rule  against  perpetuities,  It  is  net  enough  that  the  limitation  may 
not  violate  the  rule.  It  must  be  apparent  that  it  cannot  The  law  regards 
possibilities,  and  future  estates  must  be  so  limited  that  In  every  possible 
contingency  they  will  vest  within  the  prescribed  limitation.  Matter  of  Wil- 
cox. 194  N.  Y.  288-295,  87  N.  E.  497;  Purdy  v.  Hayt  92  N.  T.  457;  Herzog 
V.  Title  Guarantee  &  Trust  Company,  177  N.  Y.  86-09,  69  N.  E.  283,  67  L. 
R.  A.  146.  We  are  to  remember,  also,  that  the  court  must  first  construe' 
the  will  for  the  purpose  of  ascertaining  the  expressed  Intention  of  the  tes- 
tator, and  then  test  its  Talldlty  as  so  construed  by  the  rule  against  per- 
petuities (Gray,  Rule  against  Perpetuities  [2d  Bd.]'i  629;  Colton  t.  Fox, 
67  N.  Y.  S4S-851;  Z>nncannon  v.  Smith,  12  Gl.  &  F.  646);  and,  where  the 
construction  is  doubtful,  that  which  makes  for  validity  will  be  preferred 
(Fowler's  Real  Prop.  Law,  315;  Du  Bols  t.  Ray,  86  N.  Y.  168;  Hopkins 
T.  Kent,  145  N.  Y.  363,  367.  40  N.  B.  4;  Hatter  of  Conger.  81  App.  Dir.  493, 
80  N.  Y.  Supp.  033). 

[6]  Bearing  these  mies  In  mind,  we  proceed  to  an  examination  of  tbe 
language  of  tbe  will.  The  word  "issue,"  when  used  In  a  will  and  unei- 
^bied  by  the  context,  has  the  meaning  of  descendants  of  erery  degree  ot 
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xwnotenew  (Sdunldt  t.  Jewett.  196  N.  T.  486,  88  N.  S.  1110^  188  Am.  8t 
Ren.  81B;  Soper  t.  Brown,  U6  N.  Y.  244,  82  N.  B.  768,  S2  Am.  St  Bep.  781; 
Drake  Drake.  184  N.  T.  220.  82  N.  E.  114.  17  U  R,  A.  664 ;  Chwatal  t. 
Sehrelner,  148  N.  T.  688,  43  N.  B.  166),  antl,  wben  anployed  In  tbat  smse, 
descendants  of  evecj  degree  of  remoteness  take  in  equal  sbares  per  capita 
and  not  per  stirpes  (Soper  v.  Brown,  supra ;  Hillen  v.  Iselin,  144  N.  T.  366, 
8»  N.  E.  868;  Phelps  t.  Cameron,  10»  App.  DIt.  798,  06  N.  T.  Supp. 
1014).  Bat  the  word  "issue"  may  be  and  frequmtly  la  explained  by  the  con^ 
text  so  as  to  bear  the  restricted  sense  of  "children."  2  Jarman  on  Wills, 
M8:  Palmer  t.  Horn,  84  N.  Y.  516;  Ghwatal  t.  Schreiner,  148  N.  T.  688, 
48  N.  B.  166;  Matter  of  Tenney,  104  App.  DIt.  290,  93  N.  T.  Supp.  811; 
Emmet  t.  Emmet,  67  App.  DIt.  186.  73  N.  Y.  Snpp.  614.  Tbat  It  was  so 
used  In  the  first  claase  of  the  paragraph  under  discussion  appears  from  a 
consideration  of  the  entire  sentence.  If  the  testator  intend^  to  use  the 
word  "issue"  in  the  clause  "to  the  male  Issue  of  my  consin  J.  Hooker  Ham- 
ersley  then  living"  in  Its  broad  sense,  then  he  included  In  that  clause  sons, 
grandsons,  and  male  Issue  of  every  degree  ItTing  at  the  death  of  his  widow. 
This  would  necessarily  indnde  male  biaae  of  ttiose  of  them  who  tiad  pre- 
TloQsIy  died  leaTing  male  issue.  When,  therefore,  be  added  the  clause,  "and 
to  the  male  issue  of  such  of  tbwn  as  shall  haTe  preTlonsly  died  leaTlng  Uh 
Bue,"  he  most  have  bad  In  mind  certain  of  the  very  persons  who  would  baTe 
been  provided  for  in  tbe  first  clause  if  be  there  used  the  word  "issue"  in 
Its  extended  meaning,  and  be  must  be  understood  as  Intendlog  to  provide 
for  such  persons  In  the  added  clause,  as  well  as  to  provide  that  they  should 
take  by  representation,  instead  of  per  capita.  It  follows  that  he  did  not 
intend  to  use  the  words  "male  Issue"  in  the  first  clause  with  such  an  ex- 
tended meaning  as  to  Include  those  provided  for  in  the  added  clause,  but 
rather  In  its  restricted  meaning  of  sons.  This  Is  the  only  Intelligible  con- 
struction which  can  be  given  to  tbe  two  clauses  If  read  conjunctiv^y,  and 
it  Is  in  acoordanee  with  the  rule  laid  down  ttie  auttiraities:  tha^  where 
a  gift  la  to  issue  and  the  testator  proceeds  to  speak  of  issue  of  tbat  issue, 
he  does  not  In  the  first  instance  nse  the  word  issue  In  Its  most  compre- 
hensive sense.  Theobold  on  Wills  (6th  Ed.)  312,  313;  2  Jarman  on  Wills, 
901 ;  Pope  V.  Pope,  14  Beav.  593.  "Issue  of  issue  must  mean  issue  of  chll- 
droi  if  not  children  of  children."  Theobold,  supra.  It  thus  appears  that 
tbe  purpose  of  the  first  clause  was  to  provide  for  the  sons  of  J.  Hooker 
Hamersley  living  at  the  death  of  the  widow,  and  tbat  the  purpose  of  the 
second  clause  was  to  provide  for-  tbe  male  issue  of  deceased  sons,  and  also 
to  secure  that  they  should  take  by  r^resentatlon. 

We  n«ct  inquire  when  the  gift  to  the  male  Issue  of  deceased  sons  was 
limited  to  take  effect,  first  looking  at  the  idiaracter  of  tbe  gift  generally, 
and  then  at  the  particular  language  In  wUcb  It  was  exprassed. 

[I]  Since,  at  tbe  time  the  will  was  made  and  at  the  Ume  the  testator  died, 
J.  Hooker  Hamersley  was  unmarried,  tbe  gift  to  his  male  Issue  was  to  per- 
sona not  then  in  existence.  It  was  therefore  a  future  estate,  and.  since  It 
was  dependent  upon  the  precedent  life  estate  to  the  wife,  it  was  a  contingent 
remainder.  1  Bev.  St  723.  H  16,  11,  13;  Real  Prop.  Law  (Consol.  Laws 
1909,  c.  60)  H  87.  88,  and  40.  It  continued  to  be  contingent  while  the  per- 
sons to  whom  or  the  event  upon  wblch  It  was  limited  to  take  effect  re- 
mained uncertain.   1  Rev.  St  726.  i  13 ;  Real  Prop.  Law,  |  4a 

[F]  The  question  presented  for  determination  here  Is  wben  tbe  gift  was 
limited  to  take  effect.  Tbe  gift,  under  the  first  clause,  to  the  sons  of  J. 
Hooker  Hamersley  vested  by  expressed  terms  on  the  death  of  tbe  widow. 
It  was  given  to  the  male  Issue  then  living.  If  the  words  "then  living"  do 
not  qualify  the  second  clause,  then  there  is  no  event  expressly  named  upon 
the  happening  of  whti^b  the  gift  under  that  clause  takes  effect  except  the 
death  of  the  widow  which  terminated  the  life  estate.  In  tbe  absence  of 
words  from  which  a  different  intent  might  properly  be  implied,  the  law  con- 
strues tbe  gUt  as  vestii^  at  tbe  termination  of  the  precedent  estate  In  the 
persons  who  ttea  answer  tbe  description  of  male  issue  of  deceased  sons. 
Ayton  Ayton,  1  Cox  Gases  in  Bq.  327;  Lake  v.  Ascber.  1^  A-VP.  Div. 
085,  117  N.  T.  Supp.  466;  Blasou  v.  W.  S.  R.  R.  Co.,  143  N.  T.  126,  88  N. 
B.  KM;  HaU  r.  La  France  Fire  Engine  Co.,  158  N.  7.  670,  S8  N.  B.  S18; 
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Matter  of  Baer,  147  N.  T.  84&-868,  41  N.  B.  702;  Bael  t.  Soathwict,  70  N. 
T.  581;  Teed  r.  Morton,  60  N.  T.  S02,  506;  Cnshman  t.  Horton.  69  N.  T. 
149. 

[I]  This  was  not  a  gift  to  a  class,  for  the  reason  that  none  of  the  persons 
who  were  to  take  were  In  existence  at  the  death  of  the  testator.  A  gift  to 
a  class  Is  defined  as  an  aggregate  gift  to  a  body  of  persons  living,  but  un- 
certain In  nnmber  at  the  time  of  making  the  gift  (Fowler's  Real  Prop- 
erty Law  [3d  Ed.]  p.  241 ;  Matter  of  Klmberly,  160  N.  T.  90,  44  N.  E.  945 ; 
Herzog  v.  TlUe  Guarantee  &  Trust  Company,  177  N.  T.  86-97,  69  N.  E.  283. 
67  L.  B.  A.  146),  and  Is  distributable  to  all  persons  of  the  class  In  being  at 
the  time  appointed  tor  distribution. 

[I]  A  contingent  estate,  taowoTer,  may  be  limited  to  persons  all  of  whom 
are  unborn  at  the  death  of  the  testator  (Purdy  v.  Hayt,  92  N.  T.  466),  and, 
when  a  contingent  gift  is  made  to  a  group  of  such  unborn  persons,  the  rule 
of  distribution  Is  the  same  as  In  the  case  of  gifts  to  a  class.  "In  the  one 
case  those  of  the  class  existing  at  the  death  of  the  testator  take  a  rested 
Interest  subject  to  open  and  let  in  persons  of  the  class  subsequently  bom 
and  living  at  the  time  appointed  for  the  division ;  In  the  other,  the  happen- 
Ing  of  the  event  determines  both  the  venting  and  the  persons  entitled  to 
take."  Matter  of  Smith,  131  N.  T.  239-247.  30  N.  E.  130,  132,  27  Am.  St 
Bep.  686. 

In  Ollllam  t.  Goaninty  Trust  Oo.,  ISO  JH.  T.  127,  78  N.  B.  697,  116  Am. 
St.  Rep.  536,  It  Is  said:  "The  general  rule  *  *  *  Is  well  established  that 
when  property  at  a  future  date  Is  to  pass  to  a  certain  cUss  of  persons.  It 
will  be  distributed  amongst  the  persons  who  compose  such  class  at  the  date 
of  distribution."  The  Intention  of  the  testator,  however.  Is  to  prevail;  and. 
If  he  expressed  a  purpose  that  other  persons  than  those  in  being  at  the 
death  of  the  life  tenant  were  to  share  in  the  estate,  effect  must  be  given 
to  that  intention. 

We  are  thus  brought  to  the  Inquiry  wheQier  tbe  langoage  of  the  will 
requires  a  finding  that  the  testator  Intended  that  Issue  bom  at  an  indef- 
inite period  after  the  death  of  tbe  life  tenant  were  to  share  In  the  estate 
with  those  then  In  existence-  The  heirs  and  next  of  kin  Insist  that  such  an 
Intent  can  and  should  be  gathered  from  certain  expressions  In  the  will.  It 
may  aid  In  clearness  of  apprehension  of  their  claim  In  this  respect  to  re- 
peat again  the  sentence  under  consideration,  giving  emphasis  to  the  words 
upon  which  they  specially  rely.  "In  the  event  however  no  Issue  of  mine 
shall  survive  my  said  ,wlfe  then  on  her  decease  I  give,  devise  and  bequeath 
my  aald  estate,  real  and  personal,  to  the  male  issue  of  my  cousin  3.  Hooker 
Hamersley  then  livinff,  and  to  the  male  is8ue  of  such  of  them  as  shall  have 
previous^  died  leavlnff  ia»ue,  such  isane  to  take  the  share  which  his,  her 
or  their  parent  would  have  taken  if  living.^ 

It  is  daimed  that  the  testator  in  using 'the  words  "leaving  Issue"  meant 
leaving  female  as  well  as  male  issue,  and  that  If  the  latter  clause  be  read 
as  It  then  properly  might  be  read,  "and  to  the  male  Issue  of  such  of  them  as 
shall  have  died  leaving  female  Issue."  the  male  Issue  of  such  female  Issue 
might  come  Into  existence  after  tbe  death  of  the  widow,  and  hence  we  must 
conclude  that  In  that  contingency  the  testator  Intended  to  make  a  gift  to 
after-born  male  Issue  of  such  female  d^endante  whenever  such  Issue  should 
come  Into  existence.  But  that  is  not  the  only  intention  which  can  properly 
be  drawn  from  such  a  reading  of  the  words  "leaving  issue" ;  for  It  Is  pos- 
sible that  sons  of  J.  Hooker  Hamersley  might  have  died  before  the  life 
tenant  leavii^  daughters  whose  sons  were  living  at  the  death  of  the  life 
tenant  And,  If  tbe  bequest  should  be  regarded  as  limited  to  such 'male' 
Issue,  effect  would  be  given  to  the  words  "leaving  Issue"  construed  as  the 
heirs  and  next  of  kin  claim  that  they  should  be  construed,  and  no  violation 
of  the  rule  against  perpetuities  would  result  In  that  event,  male  issue 
would  Include  male  desc^dants  through  females,  a  construction  which  has 
been  adopted  by  the  courts  of  other  states  (Wlstar  v.  Scott  105  Pa.  200, 
51  Am.  Rep.  197;  Wlstar  v.  Qllinan  [Pa.]  4  Atl.  815;  Oddle  v.  Woodford. 
8  Myl.  ft  Cr.  584;  Beckam  T.  De  Saussure,  9  Blch.  [S.  C]  546).  and  not  dis- 
approved in  this  state  (Wilson  t.  Wilson,  76  App.  Dir.  232.  iS  N.  1.  Supp. 
408). 
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[11]  I  am  of  the  opinion,  however,  that  the  words  "learlnp  Issue**  mast 
be  read  In  connection  wltb  the  context  as  meaning  leaving:  male  issue.  The 
words  "leaving  Issue"  are  followed  by  the  words  "such  issue  to  take  the 
share  which  bla,  her  or  their  parent  would  have  taken  if  living."  Now  con- 
cededly  none  but  male  Issue  were  to  take.  "Such  Issue"  must  therefore 
mean  male  lasne;  and,  since  these  words  relate  back  to  the  Immediate  an- 
tecedent "leaving  issue,"  it  follows  that  male  issue  only  were  intended  to  be 
Included  In  that  phrase.  But  It  la  aald  that  the  use  of  the  pronoun  "her" 
ia  inconsistent  with  this  reading  of  the  wlIL  Since  males  only  were  to  take, 
the  only  prononn  which  could  appropriately  be  used  In  connection  with 
parent  or  ancestor  of  such  males  would  be  "his."  The  phrase,  "which  hU^ 
her  or  their  parent  would  have  taken  If  living,"  is  often  employed  as  a  con- 
ventional phrase  meaning  that  children  or  Issue  of  a  deceased  person  are 
to  take  by  representation.  The  phrase  may  then  he  taken  as  a  whole  with- 
out attaching  special  significance  to  particular  words,  and  the  draugtatsman 
qt  the  will  may  be  supposed  to  have  so  used  it  In  this  Instance. 

[11]  When  the  Int^tion  ot  the  testator  Is  reasonably  clear,  words  Incon- 
slstoit  Cberewltb  may  be  dlsr^rded.  Denlson  v.  Denlson,  ISB  N.  T.  438, 
446,  T8  N.  E.  162;  Matter  of  ITftrmers'  L.  &  T.  Go.,  189  N.  T.  202,  206,  82 
N.  B.  181;  Stair  r.  Stair,  182  N.  T.  164.  80  N.  B.  384. 

[12]  The  me  of  the  word  "parent"  may  also  have  a  bearing  on  the  mean- 
big  in  which  the  testator  employed  the  phrase  "leaving  issne."  In  its  orig- 
inal sense  this  word  Is  confined  to  the  Immediate  father  or  mother.  But  it 
is  sometimes  used  In  construing  wills.  In  furtherance  of  the  intention  of  a 
testator,  to  denote  any  lineal  ancestor.  There  is  much  authority  to  the 
effect  that,  when  the  word  "Issue"  is  used  in  correlation  with  prn^ent  It 
will  be  taken  In  the  soise  of  cbHA  or  chUdrm.  SUb^  t.  Perry,  7  Ves.  522, 
680^  Drake  t.  Drakes  184  M.  Y.  220,  226,  82  N.  B.  U4,  17  L.  R.  A.  664 ; 
Ghwatal  V.  Scbrelna,  148  M.  Y.  683,  43  N.  B.  166.  In  Murray  v.  Bronson, 
1  Dem.  Sor.  217,  Surrogate  BolUns  levlews  the  oases  down  to  1883,  and 
concludes:  "The  word  'issue'  In  a  will,  when  used  In  correlation  to  'parent,* 
in  the  absence  of  manifest  Indlcntions  that  It  Is  Intended  to  have  a  bronder 
Import,  means  'children,'  and  excludes  remoter  descendants."  But  this  Is 
not  an  invariable  rule.  U.  S.  Trust  Co.  v.  Tobias  (Sup.)  4  N.  Y.  Supp.  211 : 
Harrison  v.  McAdam,  38  Misc.  Bep.  18,  76  N.  Y.  Supp.  701 ;  Jackson  v.  Jack- 
son, 153  Mass.  874,  26  N.  E.  1112,  11  L.  R.  A.  305.  25  Am.  St  Rep.  643.  Prob- 
ably the  particular  phraseology  or  extrinsic  circumstances  properly  to  be 
considered  will,  In  each  particular  case,  determine  the  sense  In  which  the 
words  are  osed.  It  the  word  "parent"  wan  used  by  the  testator  here-  In  Its 
primary  sense,  then  It  Is  quite  dear  that  by  'Issue"  he  meant  the  grandsons 
of  J.  Hooker  Hamersley.  But  I  do  not  consider  It  necessary  to  determine 
that  question,  because  I  think  it  is  a^mrent  that  the  word  "issue"  in  the 
phrase  "leaving  issue"  is  limited  by  the  subsequent  clause  to  male  Issue.  If 
so  limited,  such  male  issue  would  take  on  the  death  of  the  life  tenant,  and 
there  could  be  no  violation  of  the  rule  against  perpetuities.  It  is  not  im- 
portant therefore,  to  determine  whether  it  was  still  further  limited. 

The  heirs  and  next  of  kin  also  attach  great  importance  to  the  fact  that 
tbe  words  "then  living"  weie  onployed  in  the  first  clause  but  do  not  appear 
tn  the  second,  a  circumstance  from  which  tbey  argue  that  the  testator  must 
have  intended  that  the  limitation  of  the  gift  to  take  effect  upon  the  death 
of  the  wife  In  the  first  instance  was  not  to  apply  to  the  gift  to  the  male  issae 
in  the  second  clause.  But  it  does  not  seem  to  me  that  great  Importonce 
should  be  attached  to  this  circumstance.  A  gift  on  the  death  of  a  life  tenant 
-to  the  living  sons  of  a  person  and  to  the  Issue  of  deceased  sons  would,  In 
accordance  with  established  rules,  vest  on  the  death  of  the  life  tenant  in 
the  sons  and  Issue  of  sous  then  In  existence.  The  use  of  the  words  "then 
living"  do  not  seem  to  me  to  have  been  ouployed  for  the  purpose  of  making 
m  distinction  In  the  time  whoi  tbe  gifts  were  to  vest,  but  ratlier  in  the 
dealgnatbm  of  tbe  ttro  classes  that  were  to  take;  that  is,  Uving  sons  and 
issue  of  deceased  sons. 

In  the  case  ot  Oox  v.  Wlsner,  48  App.  Dlv.  681.  00  N.  Y.  Supp.  8^,  af- 
flrmed  167  N.  Y.  679,  60  N.  B.  1109,  the  language  of  the  will  under  con- 
stroetion  was  veiy  similar  to  that  we  are  consid^ing.  Ttu  devise  was  to 
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the  eldest  son,  but,  In  case  the  eon  should  die  before  the  decease  of  testator's 
wife  without  lawful  Issue  living  at  the  time  of  his  death,  then  the  property 
"to  go  upon  the  decease  of  my  said  wife  to  such  of  my  children  as  shall 
then  be  living  and  the  lawful  issue  of  ancb  as  may  then  be  dead  equally 
(taking  by  representation)  as  tenants  in  common."  The  question  was  wheth- 
er a  son  of  a  child  who  had  predeceased  the  .widow  was  entitled  to  share. 
The  court  held  that  the  words  "then  be  living"  rdated,  not  only  to  children 
of  the  testator,  but  to  the  Issue  of  such  of  his  children  as  should  have  died 
before  the  termination  of  the  widow's  life  estate.  The  heirs  and  next  of 
kin  rely  strongly  upon  Caldwell  v.  Willis,  57  Miss.  555,  The  language  there 
under  construction  was:  "And  I  hereby  devise  the  money  or  property  to 
be  thus  divided  to  the  said  Daniel  Willis  during  his  life  and  at  his  death  to 
his  child  or  children  then  living  and  the  descendants  of  such  child  or  chil- 
dren and  their  heirs  for  ever,"  And  it  was  held  that  this  constituted  a  gift 
to  after-bom  descendants  and  was  Invalid. 

It  will  be  observed  that  there  the  gift  was  to  a  living  child  and  to  the 
descendants  of  such  living  child.  If  ft  bad  been  as  here  to  the  descendants 
of  a  child  who  had  prevlonaly  died,  a  different  situation  would  have  been 
presented,  for  then  the  natural  construction  would  have  been  that  the  tes- 
tator Intended  that  the  estAte  sbould  pass  to  the  descendants  of  the  deceased 
child  at  tbe  same  time,  and  with  the  same  effect,  as  to  the  living  child ;  but 
an  nnquallfled  gift  to  a  living  person  and  to  the  descendants  of  such  living 
person  takes  in  all  descendants,  and  no  implication  can  properly  be  re- 
sorted to  to  limit  the  line  of  descent  to  the  period  when  tbe  living  person  is 
to  take.  Tbe  opinion  In  that  case  presents  and  discusses  this  distinction. 
Page  568.  The  case  is  therefore  not  an  authority  in  point  Reference  is 
also  made  to  Foster  v.  Sutton,  unreported.  I  have  reed  the  findings  and 
opinion  of  the  referee  In  that  case.  The  question  there  presented  would 
arise  in  this  case  if  a  son  of  a  deceased  son  of  J.  Hooker  Hamersley  had 
died  before  tbe  life  tenant,  leaving  a  will,  and  a  legatee  under  such  will 
were  claiming  to  share  In  tbe  estate.  It  is  not  necessary  to  express  an 
opinion  as  to  tbe  correctness  of  the  decision  in  that  case.  So  far  as  It 
furnishes  an  analogy  in  the  use  of  the  words  "then  living,"  it  seems  to  be 
inconsistent  with  the  ruling  in  Cox  v.  Wlsuer,  supra.  Nor  does  the  case  of 
Dougherty  v.  Thompson,  27  Misc.  Bep.  738,  SO  N.  Y.  Supp.  608.  seem  to  me 
to  have  any  direct  relation  to  tbe  question  now  before  the  court  The  Mat- 
ter of  Crane,  36  App,  Div.  408,  C9  N.  Y.  Snpp.  822,  reversed  164  N.  Y.  71»  68 
N.  B.  47,  is  also  cited  by  tbe  heirs  at  law  and  next  of  kin  in  this  connec- 
tion. That  case  presented  a  question  as  to  whether  certain  future  gifts  were 
vested  or  contingent  The  Court  of  Appeals  held  that  the  legacies,  being 
contingent  and  given  to  a  class  of  persons,  vested  In  those  who  answered 
the  deacBlption  of  the  persons  composing  the  class,  who  were  capable  of 
taking  at  the  time  of  distribution.  No  special  light  is  shed  by  that  case 
upon  the  particular  question  which  we  are  now  considering. 

I  am  also  referred  to  a  large  number  of  cases  in  which  it  has  been  held 
that,  in  determining  whether  an  interest  vests  at  the  death  of  the  testator  or 
Is  contingent  the  words  "on  and  after,"  "then,"  and  "on  the  death  of." 
and  Uke  expressions,  are  ordinarily  construed  as  Indicating  the  period  at 
which  the  Interest  is  to  vest  in  possession  or  enjoyment  and  do  not  control 
In  determining  whether  a  remainder  Is  vested  or  contingent  at  tbe  death  of 
the  testator.  Here  tbe  remainder  Is  concededly  contingent  In  determining 
the  period  when  It  is  to  take  effect  expressions  such  as  those  above  referred 
to  Indicating  that  the  termination  of  tbe  precedent  estate  is  the  event  upon 
which  tbe  Interests  of  the  remaindermen  vest  are  to  be  considered  but  with 
due  regard  to  any  indicatlona  in  the  will  of  a  different  intent 

Both  parties  seek  to  derive  support  for  their  contentions  In  the  final  danse 
of  tbe  will  giving  the  testator's  widow  a  power  of  appointment  In  favw  of 
charities.  The  language  of  the  will  is  as  follows:  "In  the  event  however 
my  cousin  shall  die  without  leaving  male  issue  him  shrvlvlng  or  surviving 
my  wife  then  on  the  decease  of  my  wife  I  give,  devise  and  bequeath  the 
whole  of  my  said  estate,  real  and  personal,  to  8U<A  charitable  and  benevolent 
corporations  located  in  tbe  state  of  New  York  and  incorporated  by  Tlrtotf 
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of  tiie  lam  thweof  end  in  snch  shares  and  proportions  as  my  dear  wife 
shall  ij  her  last  wUl  and  testament  or  Instmmoit  In  writing  for  that  par- 
pose  made  and  executed  and  acknowledged  by  bar  direct,  designate  and 
appoint"  Since  J.  Hooker  Hamersley  left  him  surrlTing  the  Infant  defoid- 
ant  Louis  Gordon  hamersley,  who  was  bom  during  the  life  of  the  life  ten- 
ant, and  since  the  wife  never  exercised  the  power  of  appointment  given  to 
her  in  the  will,  this  substitutionary  provision  became  wholly  Ineffectual.  It 
is  referred  to  by  the  parties  merely  for  the  purpose  of  assisting  In  the  con- 
struction of  the  previous  sentence.  It  might  be  expected  that  the  final  gift 
to  charities  would  be  limited  to  take  effect  on  Uie  fellure  of  male  issue  who 
could  take  under  the  previous  provision,  but  the  conditions  upon  which  the 
gift  to  diarlty  are  made  to  take  effect  are  not  so  limited.  The  power  of  ap- 
pointment was  limited  upon  the  event  that  J.  Hooker  Hamersley  should  die 
witiwut  leaving  male  Issue  him  surviving  or  surviving  the  testator's  wife. 
If  a  son  had  been  bom  to  J.  Booker  Hamersley  after  the  death  of  the  widow, 
he  would  not  have  taken  a  share  in  the  testator's  estate,  yet,  if  he  had  sur- 
vived his  father,  the  w^ldow  could  not  have  exercised  the  power  of  appoint- 
ment end  the  estate  would  have  passed  as  in  cases  of  Intestacy.  A  similar 
result  would  occur  if  the  construction  claimed  for  the  previous  clause  by 
the  heirs  and  next  of  kin  were  adopted.  The  gift  to  charities  is  expressed 
In  language  which  Is  somewhat  difficult  of  comprehension  In  view  of  the 
prior  clause  of  the  wllL  But  It  stands  by  Itself,  and  does  not  purport  to  ef- 
fect a  change  In  the  gifts  conferred  In  that  clause.  Nor  In  my  Judgment 
does  It  assist  In  Che  Int^pretatlon  of  that  danse.  None  of  the  particular 
words  or  expressions  to  which  attention  has  been  drawn  disclose  to  my  mind 
a  purpose  on  the  part  of  the  testator  that  any  share  of  bis  estate  sboidd  pass 
to  persons  nnbom  at  tbg  death  of  his  widow. 

The  dominant  Intention  of  the  testator  was  to  provide  first  of  all  for  hl« 
wife  and  afterward,  if  no  Issue  of  his  survived  her  for  the  male  Issue  of  his 
cousin  J.  Hooker  Hamersley,  but  he  did  not  Intend  to  provide  for  all  the 
possible  male  Issoe  of  his  cousin.  Concededly  the  male  Issue  of  his  sons  who 
were  living  at  the  death  of  his  wlf6  would  share  In  bis  estate,  but  none  of 
their  descendants  were  to  share.  Why,  then,  Aould  he  have  made  a  dis- 
tinction in  favor  of  the  after-bom  Issue  of  daughters  or  granddaughters  of 
his  sons?  If  he  had  Intended  to  make  such  a  distinction,  would  It  not  be 
natural  to  expect  that  he  would  have  done  so  in  clear  and  direct  language? 
"The  law  favors  the  vesting  of  estates  as  soon  as  possible  after  the  death  of 
the  testator  and  a  will  in  doubtful  cases  te.  construed  accordingly ;  but  the 
question  Is  one  of  intent"  Williams  v.  Jones,  166  N.  Y.  522,  639,  60  N.  B. 
24a  245;  Stokes  v.  Weston.  142  N.  Y.  433,  37  N.  E.  51S;  Scott  v.  Ouemsey, 
48  N.  T.  106.  "Whoi  the  Intoitlon  of  the  testator  la  left  uncertain  and 
doabtfnl,  that  constmction  should  be  adopted  whltdi  Is  neanst  In  accord 
with  public  poUcy."   Chwatal  v.  Schrelner,  148  N.  Y.  683,  690,  43  N.  E. 


Moreover,  if  the  t«itator  meant  that  male  Issue  bom  to  female  issue  after 
the  death  of  his  wife  were  to  share  In  his  estate,  it  would  be  uetural  that 
some  provision  for  the  security  and  protection  of  the  shares  of  such  unbom 
persons  should  be  made.  Counsel  for  some  of  the  heirs  have  argued  from 
the  words  of  snrvlvorsblp  among  the  trustees  of  the  trust  for  the  wife,  of 
whom  she  was  one,  that  the  trust  was  to  survive  her  and  was  to  continue 
for  the  purpose  of  carrying  over  the  share  of  unborn  issue  until  the  con- 
tlngmcy  of  birth  occurred.  But  nothing  can  be  more  certatai  than  that  the 
tmat  was  to  cease  upon  the  death  of  the  wife  for  whose  maint«iance  and 
support  It  was  created.  If  the  testator  Intended  to  provide  for  such  un- 
bom iBsne,  he  must  have  contemplated  that  their  shares  would  pass  on  the 
death  of  his  wife  to  his  heirs  at  law  and  next  of  kin  or  to  the  other  Issue. 
His  estate  consisted  of  personal  property  as  well  as  of  real  estate.  If,  after 
a  period  more  or  less  remote,  such  after-bom  issue  came  Into  existence,  they 
would  be  left  to  recover  their  scattered  shares  as  best  they  might  I  do 
not  think  that  the  language  of  the  will  Justifies  a  finding  that  such  was 
the  intention  of  the  testator.  The  expressed  int^tlon  of  the  testator  as 
I  gathra  It  tiom  the  language  of  the  will  was  that.  In  the  vrmt  that  he  Ust 
no  issue  who  anrrlved  his  wife,  then,  on  ber  decease,  the  estate  should  pass 
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to  tbe  ItTlng  MD8  of  his  consla  J.  Hooker  Hamertl^  and  to  tbe  living  male 
Issae  of  such  of  tbem  as  had  preTlously  died. 

Under  thin  conatructlon  of  the  will  the  entire  estate  passes  to  Louis  Gor- 
don Hamersler. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOI>- 
WARD,  and  RICH,  JJ. 

Douglas  Campbell,  Henry  L.  Scheuerman,  H.  H.  Snedeker,  Francis 
Smyth,  and  David  B.  Ogden,  all  of  New  York  City,  for  appellants. 

Charles  F.  Brown,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
James  .L.  Bish(^,  referee. 


052  AvP.  DlT.  6680 

KWIA^OWSKI  T.  NICHOLS  COPPER  Oa 

(Supreme  Conrt.  Ain>^te  Dirtsion,  Second  Departmoit    October  4,  1912.) 

1.  Mastbb  and  Sbbtaht  (I  202*) — Iitjitbt  to  Skbtant— Neoiioencs— Eic- 

ploteb's  Lubzlitt  Act. 

Tbe  negllgeDt  failure  of  a  master  to  provide  a  reasonably  safe  place 
for  a  servant  to  work  Is  a  common-law  ground  for  naovsrs  for  injuria 
to  tlie  servant  caused  Uiereby,  unaided  by  service  of  notice  under  tlie 
Employer's  UabiUty  Act  (GonsoL  Laws  1909,  c.  81,  H  200-a0«). 

[Gd.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig. 
I  806;  Dec.  Dig.  |  252.*] 

2.  Maoteb  akd  Sbbvaitt  (II  101,  102*)— Iimnr  to  Sebvant-Oblioation  of 

BfAsnB— Gabe  Reqdibbd. 

A  master  need  use  only  reasonable  care  to  provide  reasonably  safe 
tools  and  appliances,  and  be  need  not  eo  act  as  to  make  an  acd^t  re- 
sulting in  injury  to  servants  Impossible. 

[Ed.  Not& — For  other  cases,  see  Blaster  and  Servant,  Gent  Dig. 
K  13S.  171,  174,  178,  179,  18(»-184,  192;  Dee.  Dig.  |i  101.  102.*] 

8.  Mabteb  and  Sebvant  (|  107*)— Utjubt  TO  SEBTAirT.-OBLtaAiiQN  or  Mas- 
ter—Care  RE(1UZBSD. 

A  master,  who  operated  a  copper  working  plant,  and  who  in  the 
conduct  of  bis  busing  maintained  small  tracks  supplied  with  cars  mere- 
ly designed  to  move  heavy  material  about  the  factory  by  means  <tf 
hand  power,  was  not  n^llgent,  at  common  law  or  under  the  Employ- 
er's liability  Act  (Consol.  Laws  1909,  c.  31,  ||  200-204),  for  not  sup- 
plying the  cars  with  safety  brakes,  merely  because  the  tracks  were  oon- 
stmcted  on  a  slightly  descending  grade;  the  cars  beln^  such  as  were 
designed  for  such  class  of  work,  and  being  free  from  defects.  - 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Die. 
H  199-202,  212,  2H  2SB;  I>ec.  Dig.  S  1<^**1 

4.  Hasikb  avd  SsBVAirr  (|  102*)^— Injitbt  to  Sebvant— Neouobkcb— Fail- 
T7BI  TO  EUPLOT  SuPBKnrmn>BNT. 

An  operator  of  a  copper  working  plant,  maintaining  In  the  conduct 
of  bis  business  small  tracks  supplied  with  flat  cars  on  which  copper 
bars  were  transported  about  the  plant  by  means  of  hand  power,  was  not 
guilty  of  negligence  for  falling  to  employ  a  superintendent  to  have 
charge  of  the  men  directed  to  move  the  cars,  since  the  work  was  oi 
the  most  ordinary  character  of  labor,  and  any  man  of  common  intelli- 
gence was  competent  to  perform  it  wltboat  qiedial  Instruction. 

[Ed.  Note^— For  other  cases,  see  Master  and  Servant,  Gent  Dig 
I  327:  Dec  Dig.  I  162.*] 

•Tor  otltM-  CUM  iM  MBa  topic  a  I  mnuu  la  Dm.  A  Am.  Dlv.  ifOT  la        *  R«p*r  Indtns 
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S.  Masteb  and  Sextant  ({  238*) — Injubt  to  Sbbtaitt— Nbqlioencb. 

An  operator  of  a  coi^r  working  plant  maintained  In  the  conduct  of 
his  business  small  tracks  supplied  with  flat  cars  on  which  copper  bars 
were  transported  to  the  various  parts  of  the  plant.  The  tracks  were 
on  a  slightly  deacendins  grade.  Several  cars  were  placed  on  a  track. 
Xlie  flnt  car  was  blocked  by  a  piece  of  wood.  While  employes  were 
moTing  the  cars  by  use  of  hand  power,  an  employ^  was  Injured  by  the 
moTement  of  the  last  car  In  the  group.  There  was  nothing  to  show 
why  the  block  could  not  have  been  used  on  the  respective  cars  In  turn, 
and  thereby  prevent  the  injury.  Held  that,  since  it  was  the  duty  of 
the  employes  to  make  reasonable  use  of  the  a[q>llance8  furnished  them 
lor  their  protection,  there  could  be  no  recovery,  either  at  common  law 
or  under  the  Employer's  liability  Act  (Ck>nsol.  Laws  1909,  c.  31,  |i 
200-201.) 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig. 
H  681,  743-748:  Dec.  Dig.  |  238.*] 

Appeal  from  Trial  Term,  Queens  County. 

Actum  by  Joseph  Kwiatkowski  against  the  Nichols  Copper  Com- 
pany. Fnnn  a  judgment  of  dismissal  for  want  of  proof,  plaintiff 
appeals.  Affirmed. 

Argued  before  HIRSCHBERG.  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Harry  J.  Rosenson,  of  New  York  City,  fpr  appellant 
Edward  P.  Mowton,  of  New  York  City,  for  respondent 

WOODWARD,  J.  The  plaintiff  had  his-  left  hand  crushed  in  such 
a  manner  as  to  necessitate  the  amputation  of  one  Anger,  and  produc- 
ing other  permanent  defects,  and  brings  this  action  to  recover  dam- 
ages from  the  defendant  under  the  provisions  of  the  Employer's 
Liability  Act.  The  learned  court,  at  the  close  of  plaintiff's  case,  dis- 
missed the  complaint  because  of  a  lack  of  proof,  and  the  plaintiff  ap- 
peals to  this  court. 

The  defendant  operates  a  copper  working  plant,  and  in  the  conduct 
of  its  business  it  has  arranged  small  tracks,  supplied  with  simple  flat 
cars,  on  which  hot  copper  bars  are  transported  to  the  various  parts 
of  the  factory  for  treatment.  On  the  occasion  of  the  accident  re- 
sulting in  the  plaintiff's  injury,  a  collection  of  these  small  cars  had 
been  made  upon  the  tracks,  and,  as  was  the  custom,  the  plaintiff, 
with  four  other  men  in  his  gang,  was  sent  to  move  these  cars  down 
the  track  to  a  turntable,  where  the  direction  of  the  cars  was  changed, 
and  they  were  then  sent  on  their  way.  The  plaintiff  refers  to  this 
track  as  a  decline;  but  the  evidence  seems  to  indicate  that  it  was  a 
narrow-gauge  railroad  track,  with  sc»nething  of  a  fall  in  grade,  prob- 
^ly  about  5  per  cent.  The  custom  was  to  group  these  cars  upon 
the  tracks,  blocking  the  forward  wheels  of  the  first  car,  and  permit- 
ting the  others  to  stand  without  blocking.  Two  men  with  iron  rods, 
with  Hooks  at  the  end,  would  get  in  front  and  draw  upon  the  car, 
after  the  blocking  was  removed,  and  two  others  would  follow,  push- 
ing with  like  iron  bars,  while  a  fifth  used  an  ordinary  crowbar  to 
assist  in  starting  the  car. 

[1]  The  plaintiff  had  worked  at  this  same  employment,  tmder  ex- 
actly the  same  oonditicMis,  for  a  period  of  three  yisars,  and  on  the  oc- 

■Vor  oUiar  cum  te«  mum  toplo  A I  kvubsm  la  Dec.  *  An.  Digs.  1907  to  data,  *  R0p*r  IndezM 
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casion  of  the  accident  the  three  head  cars  had  been  moved,  and  the 
gang  were  at  work  moving  the  fourth  car,  when,  for  some  unex- 
plained reason,  the  fifth  car  started  down  the  grade,  colliding  with 
the  end  of  the  iron  bar  which  the  plaintiff  was  using  to  push  the 
fourth  car,  and  crushing  his  hand  between  the  onccnnng  car  and 
the  end  of  the  bar.  There  is  not  the  slightest  evidence  to  show  that 
any  other  car  ever  acted  in  a  similar  manner  during  the  tfiree  years 
that  the  plaintiff  had  worked  there,  or  at  any  other  time.  No  evi- 
dence is  offered  to  show  why  the  car  did  move,  nor  is  there  any  evi- 
dence to  show  that  it  was  not  put  in  motion  by  some  of  the  plaintiff's 
fellow  servants.  One  witness  testifies  that  he  did  not  touch  the  car 
to  move  it,  but  here  the  testimony  ends;  no  one  attempts  to  say  that 
it  was  not  moved  by  some  of  the  many  men  who  were  emi^oyed  in 
the  general  work,  and  certainly  no  one  pretends  that  the  car  was 
moved  by  the  defendant,  or  by  any  one  for  whom  it  was  responsible. 
The  negligence  complained  of  is  that  the  defendant  did  not  provide 
a  reasonably  safe  place  for  the  plaintiff  to  work,  which  is  purely  a 
common-law  ground,  which  could  not  be  helped  out  by  the  service 
of  the  notice  required      the  Employer's  Liability  Act. 

[2]  But  there  is  no  evidence  to  support  this  ground  of  complaint 
The  place  furnished  was  the  defendant's  factory,  and  there  is  not 
a  particle  of  evidence  that  this  factory  was  not  as  safe  as  the  prac- 
tical requirements  of  the  .business  would  allow.  It  is,  however,  con- 
tended that  there  was  negligence  on  the  part  of  the  defendant,  in 
that  it  did  not  equip  these  cars  or  the  rails  of  the  track  with  safety 
ai^liances  to  prevent  the  possibility  of  their  starting;  but  this  as- 
sumes a  duty  on  the  part  of  the  master  to  make  the  accident  impos- 
sible, while  the  law  <HUy  requires  that  he  should  use  reasonable  care 
to  provide  reasonably  safe  tools  and  appliances  as  his  common-law 
duty,  while  providing  for  defects  in  the  ways,  works,  and  machinery 
under  the  Employer's  Liability  Act 

[3]  But  there  was  no  defect  in  the  cars  or  in  the  track.  It  is  not 
a  defect  in  a  railroad  track  that  it  is  constructed  upon  a  slightly  de- 
scending grade,  nor  can  it  be  said  to  be  a  defect,  within  the  mean- 
ing of  the  act,  that  a  car  designed  merely  for  moving  heavy  bodies 
al»ut  a  factory  by  the  use  of  hand  power  is  not  supplied  wiUi  safety 
brakes  and  devices.  The  cars,  so  far  as  the  evidence  discloses,  were 
perfect  cars  of  their  design  and  make.  They  were  just  such  cars  as 
were  designed  and  made  for  this  class  of  work,  and  were  in  the  same 
general  condition  in  which  they  had  been  from  the  time  they  were 
placed  in  the  factory,  and  no  amount  of  inspection  could  have  discov- 
ered any  defect  in  them  such  as  is  contemplated  by  the  statute.  Be- 
ing reasonably  safe  for  the  purpose  for  which  thi^  were  used,  and 
not  having  any  defects  which  are  pointed  out,  it  is  plain  that  the  court 
did  not  err  in  holding  that  there  was  a  failure  of  proof  in  support 
of  the  allegations  in  this  respect. 

^4]  The  only  other  claim  of  neglect  made  by  the  plaintiff  was  a 
failure  to  furnish  and  place  a  competent  superintendent  or  foreman 
in  charge  of  such  work.  This  certainly  negatives  the  present  conten- 
tion that  the  defendant's  superintendent  was  negligent  in  directing 
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the  work,  and  that  the  «>urt  erred  in  rejecting  evidence  as  to  the 
character  of  the  employment  of  a  person  who  is  now  sought  to  be 
held  out  as  a  foreman  or  superintendent.  It  is  entirely  obvious  that 
the  character  of  work  being  performed  did  not  require  the  services 
of  a  superintendent  or  foreman.  It  was  the  most  ordinary  char- 
acter of  labor,  and  any  man  of  common  intelligence  was  competent 
to  perform  it  without  special  instructions.  But,  if  there  was  a  fore- 
man present  and  acting  in  the  matter,  it  does  not  appear  that  he  gave 
any  directions,  or  that  he  in  any  manner  caused  the  fifth  car  to  move, 
so  that  the  case  is  devoid  of  evidence  of  the  neglect  of  any  duty 
which  the  defendant  owed  to  the  plaintiff. 

[6]  It  does  appear  that  the  first  car  in  the  series  was  blocked  by 
a  piece  of  wood,  and  no  reason  is  suggested  why  this  simple  block 
could  not  have  been  used  on  the  second,  the  third,  the  fourth,  and 
the  fifth  car  in  turn,  thus  effectually  preventing  the  injury  to  the 
plaintiff.  It  is  not  suggested  \hat  the  defendant's  superintendent,  or 
any  one  else,  objected  to  the  use  of  this  block,  which  the  defendant 
must  be  assumed  to  have  furnished,  and  with  reasonably  safe  tools 
and  appliances  at  hand  it  is  the  duty  of  the  servant,  not  of  the  mas- 
ter, to  make  reasonable  use  of  the  same  for  the  protection  of  him- 
self and  his  fellow  laborers.  The  plaintiff  did  not  bring  his  case 
within  the  provisions  of  the  Employer's  Liability  Act,  and  his  evi- 
dence wholly  failed  to  establish  a  cause  of  action. 

The  judgment  appealed  from  should  be  a$rmed,  with  rosts.  All 
concur. 


(152  App.  DiT.  409.) 

FOOARTT  T.  PITTSBURG  OONTRAOTINO  OO. 

<8iqweme  Courts  Appellate  DiTlston,  Second  D^partmeat    September  10, 

1012.) 

UASTEB  and  SKBTART  (I  280*)—IllfUBT  TO  BlIFL0TA-O>lfTBIBUT0BT  NKOLI- 
OINCB— JUBT  QUESnONS. 

In  an  action  for  injury  to  an  employ^  In  a  tunnel  shaft,  caused  by  a 
hoisting  cage  descending  upon  him  without  warning,  whether  he  was 
guilty  of  contributory  negligence  heUi,  under  the  evidence,  a  Jury  qoe*- 

tton. 

[Ed.  Note. — For  other  cases,  see  Mastw  and  Servant,  Gent  Dig.  H 

1080-1132 ;  Dec.  Dig.  {  289.*] 

Appeal  from  Westchester  County  Court 

Action  by  William  Fogarty  against  the  Pittsburg  Contracting  Com- 
pany.  Judgment  for  plaintiff,  and  defendant  app^s.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

John  Ambrose  Goodwin,  of  White  Plains,  for  appellant. 
Humphrey  J.  Lynch,  of  White  Plains,  for  respondent 

HIRSCHBERG,  J.  The  plaintiff  has  recovered  a  verdict  for  dam- 
ages sustained  by  him  while  woricing  for  the  defendant  in  the  con- 
struction of  a  tunnel  to  be  used  in  connection  with  the  water  supply 
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of  the  city  of  New  York.  He  was  in  a  shaft  at  the  time  of  the  ac- 
cident, anmt  125  feet  beneath  the  surface  of  the  ground,  and  at  the 
bottom  oT  the  tunnel.  Two  hoisting  cages  were  operated  in  the 
shaft,  working  alternately  upon  a  cable  by  means  of  an  engine  located 
on  the  surface  of  the  ground  a  short  distance  from  the  mouth  of  the 
shaft.  At  the  bottom  of  the  tunnel  and  running  across  the  <^ning 
of  the  shaft  were  two  railway  tracks,  on  which  hand  cars  were 
pushed  to  and  from  the  shaft.  By  the  operation  of  the  apparatus  a 
loaded  hand  car  would  go  up  on  one  of  the  hoisting  cages  and  an 
empty  hand  car  would  come  down  at  the  same  time.  The  plaintiff's 
du^,  among  other  things,  was  to  fasten  the  loaded  car  to  the  cage 
that  it  might  be  hoisted,  and  to  disengage  the  unloaded  car  for  the 
purpose  of  loading  and  fastening  it  again,  as  the  alternate  turns  re- 
quired. There  seems  to  be  some  proof  to  the  effect  that  as  he  was 
obliged  to  enter  the  bottom  of  the  shaft  from  time  to  time  to  dis- 
charge his  duties,  a  man  on  the  surface  of  the  ground  was  required 
to  signal  to  him  when  a  cage  was  descending;  but  the  only  system 
adopted  for  signals  was  to  endeavor  to  make  a  can,  described  by  one 
of  the  witnesses  as  a  tomato  can,  strike  the  metal  top  of  the  cage  by 
pulling  a  rqpe  at  the  stu-face.  The  man  operating  the  signal  could 
not  tell  whether  the  can  struck  any  metal  on  the  top  of  the  cage,  so 
as  to  give  a  signal  of  warnii^,  and  on  the  occasion  in  question  it  was 
proved  that  no  sound  or  warning  was  heard  by  the  plaintiff. 

The  plaintiff  was  injured  while  passing  in  the  discharge  of  his  du- 
ties along  the  tracks  under  the  shaft  at  a  time  when  a  loaded  cage 
was  coming  down,  and  of  which  the  attempted  signal,  as  I  have 
said,  gave  no  warning.  He  was  crushed  by  the  weight  of  the  car 
and  very  severely  injured.  No  motion  was  made  to  dismiss  the 
complaint  at  any  time  during  the  trial.  No  exception  was  taken 
to  the  charge  to  the  jury,  to  the  admission  or  rejection  of  evidence, 
and  although  a  motion  was  made  for  a  new  trial  on  all  the  grounds 
contained  in  section  999  of  the  Code  of  Civil  Procedure,  and  denied, 
no  appeal  has  been  taken  from  the  order  denying  the  motion.  There 
is  no  question  of  fact,  therefore,  before  the  court,  and  the  only  point 
ui^ed  by  the  learned  counsel  for  the  appellant  in  effect  is  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  matter  of  law. 

The  negligence  of  the  defendant  is  undoubted.  There  was  no  way 
provided  to  enable  the  plaintiff  to  pass  through  the  shaft  without 
going  under  the  hoisting  apparatus,  as  is  required  by  the  provisions 
of  section  128  of  the  Labor  I^aw  (chapter  36,  Laws  of  1909  [Consol. 
Laws  1909,  c.  31]).  At  the  time  of  the  accident  the  plaintiff  had 
been  employed  but  four  days.  The  evidence  justifies  the  conclusion 
that  the  pera<»  chai^:ed  widi  the  duty  of  giving  him  instruction  with 
reference  to  his  work  and  the  risks  likely  to  be  encountered  had  failed 
to  give  such  instruction,  and  there  is  no  evidence  tending  to  indicate 
that  the  plaintiff  had  any  knowledge  of  the  inefficiency  of  the  signaling 
system.  The  case,  therefore,  does  not  come  within  those  exceptionsd 
ones  where  contributory  negligence  becomes  a  question  of  law,  namely, 
where  it  has  been  so  conclusively  established  by  uncoDtioverted  evi- 
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dencc  that  nothing  is  left,  either  of  inference  or  of  fact,  to  be  deter- 
mined by  a  jury.    See  KetUe  v.  Turl,  162  N.  Y.  255,  56  N.  E.  626. 
The  judgment  should  be  afiirmed. 

Jud>;ment  ot  the  CoontT  Court  ot  Westdiester  Ommty  nnaidmooalT  af- 
firmed, with  costs.  All  concur. 


Clfi2  Appi  DlT.  642.) 

McCOT  T.  GAS  ENGINE  &  POWER  00.  et  ftL 

(Sniweine  Court,  Appellate  Division,  Second  Departm^t   October  4,  1912.) 

L  Appeal  aito  Bbbok  (|  1099*) — Fobukb  Appeai.  as  Law  or  ths  Oasb. 

An  action  by  a  atockholder  of  a  corporation,  against  the  corporation 
and  an  attorney,  to  have  a  contract  of  retainer  set  aside  aa  unconaclon- 
able  and  111^^,  resulted  in  a  Judgment  setting  aside  the  contract,  wbidi 
was  rer^raed  by  the  Appellate  DlTl^on,  because  the  plaintiff  had  not  de> 
manded  before  suing,  that  the  corporation  institute  the  action,  or  ex- 
cused the  failure  so  to  do.  After  an  ordo-  of  the  Special  Term,  affirmed 
by  the  .^tpellate  Dtrlslon,  authorizing  the  defendant  corporation  to 
amend  its  answer,  1^  alleging  substantially  the  same  cause  of  action 
against  the  defendant  attorney  as  the  plaintiff  had  attempted  to  aU^e, 
there  was  another  trial.  Heli,  that  a  dismissal  of  the  plaintiff's  com- 
plaint on  the  ground  taken  in  the  former  appeal  was  proper. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Brror,  Gent  Di«.  H  4370- 
4S70;  Dee.  Dig.  |  1099.*] 

2,  OHAMPERTT  and  MaINTENANOK  (f  S*) — GOHTBAOT  FOB  OOHPBNBATION  OF 
ATTOBKKT — Vaijditt. 

A  contract  for  services  to  be  rendered  by  an  attorney,  which  required 
the  attorney  to  pay  all  expenses  of  every  kind  incurred  in  the  prosecn-  ' 
tlon  of  the  claim,  was  Invalid,  under  Code  Civ.  Proc.  t  74,  providing  that 
an  attorney  shall  not  promise  or  give  a  valuable  cons^ratlon  as  an 
Inducemrat  to  placing  in  his  bands  a  claim  of  any  kind. 

[Ed.  Note. — For  other  cases,  see  Chan^rl?  and  Maintenance,  Cent 
Dig.  H  24-51 ;  Dec.  Dig.  |  6.*] 

S>  CkUUTEBTT  AND  MAINTENANCE  (|  6*) — CONTRACT  OF  BBTAINKB — ^VALIDrrr. 

Though  a  contract  of  retainer  provided  for  the  prosecution  of  a  claim 
b^re  the  board  of  assessors  In  proceedings  for  the  assessmoit  of  dam- 
ages for  changes  in  streets,  which  is  not  an  action  within  Oode  Civ. 
Proc.  I  74,  providing  for  the  Invalidity  of  a  contract  of  retainer  placing 
a  demand,  for  the  purpose  of  bringing  an  action  thereon,  in  an  attorney's 
hands,  which  is  indued  by  a  valuable  consideration,  where  It  also  pro- 
vided that  the  attorney's  fee  should  be  paid  only  from  an  amount  recov- 
ered, the  contract  Is  within  the  purview  of  the  statute,  as  the  only 
method  of  collecting  an  award  made  thft  assessors,  should  the  city 
refuse  payment,  would  be  by  action. 

[Ed.  Note.— For  other  cases,  see  Champerty  and  Maintenance,  Gent  . 
Dig.  f§  24.-51;  Dec.  Dig.  §  6.*] 

4,  Attobnet  and  Client  ((  144*) — Contbaot  of  Botainrb — Constbuction. 
The  language  of  a  contract  of  retainer  will  be  construed  most  strongly 
against  the  attorney  retained,  who  drew  the  Instrument 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  U 
882.  888;  Dee.  Dig.  |  144.*] 

CBAICFEBTT  and  MaIKTBITANOK  (I  S*) — CoRTBAOr  OF  RSTAINEB— AcnoR  TO 
BSBCIND — JT7DOMENT. 

In  an  action  to  have  a  contract  of  retainer  declared  Invalid,  the  court 
could  only  rescind,  and  fix  the  value  of  tbe  services  rendered  thereunder, 
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and  eoold  not  require  such  attorn^  to  pof orm  future  flonrlces  not  pro- 
vided for  In  the  contract 

[Ed.  Note. — For  other  cases,  see  CSiamperty  and  Maintenance^  Cent. 
Dig.  §8  24-61 ;  Dec.  Dig.  {  B.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Daniel  B.  McCoy  against  the  Gas  Engine  &  Power  Com- 
pany and  others.  From  a  judgment  at  Special  Term  (129  N.  Y. 
Supp.  251),  all  parties  appeal.  Ai?irmed. 

See,  also,  133  N.  Y.  Supp.  U31. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Charles  D.  Millard,  of  Tarrytown,  for  plaintiff's  administrators. 
John  F.  Brennan,  of  Yonkers,  for  defendants  Gas  Engine  &  Power 
Co.  and  Charles  L.  Seabury  &  Co.,  C<nisolidated. 

Benjamin  Trapnell,  of  New  York  City,  for  defendant  Flannery. 

HIRSCHBERG,  J.   The  defendant  corporation,  on  or  about  the 

22d  day  of  May,  1906,  retained  the  defendant  Joseph  A.  Flannery, 
an  attorney  and  counselor  at  law,  to  perform  certain  legal  services. 
The  contract  of  retainer  was  in  writing,  in  form  as  follows: 

-'Matter  of  Claim  of  Oas  Engine  ft  Power  Company  for  Damages  under 
Chapter  634.  Lews  of  1905. 

"We  hereby  retain  Joseph  A.  Flann^,  attorney,  to  represent  ns  In  the 
above-entitled  proceeding,  and  for  his  services  and  expenses  agree  to  pay 
said  Flannery  25  per  cent  of  any  award  and  interest  recovered,  up  to  and 
'  including  $00,000.  If  said  award  and  Interest  amoants  to  more  than  $50,000 
and  leas  than  9100,000,  said  Flannery  la  to  receive  33%  per  cmt.  of  the  full 
amount  recovered.  If  aald  award  and  Interert  amounts  to  $100,000  and 
less  than  $100,000,  said  tannery  is  to  reotive  40  cent  of  tbe  full 
amount  recovered.  If  said  award  amounts  to  $100^000  or  over,  said  Flan- 
nery Is  to  receive  one-half  of  the  full  amonut  recoveved.  It  beSag  under- 
stood and  agreed  that  said  Flannery  is  to  pay  all  expenses  of  every  kind 
whatsoever,  including  expert  witness  fees,  surveyors'  fees,  engineers'  fees, 
etc.   Said  fee  Is  not  to  be  paid  until  said  award  is  paid. 

"Dated  New  Turk,  May  22,  1906." 

The  defendant  Flannery,  pursuant  to  this  contract  of  retainer,  con- 
ducted proceedings  on  behalf  of  the  corporation  before  the  board  of 
assessors  of  the  city  of  New  York,  resulting  in  an  award  to  the  de- 
fendant corporation  of  $306,000,  no  part  of  which  award  has  yet 
been  paid.  This  action  was  instituted  by  the  plaintiff,  as  a  stockholder 
of  the  defendant  corporation,  to  set  aside  the  foregoing  contract  of 
'  retainer  on  the  ground  that  the  same  is  unconsdoiuble,  and  on  the 
further  ground  that  the  contract  is  in  violation  of  section  74  of  the 
Code  of  Civil  Procedure. 

There  have  been  two  trials  of  the  action.  The  first  trial  resulted 
in  a  judgment  at  the  Special  Term  setting  aside  the  contract  on  both 
grounds,  and  awarding  Flannery  $15,000  for  his  services.  We  re- 
versed that  judgment  (McCoy  v.  Gas  Engine  &  Power  Co.,  135  App. 
Div.  771,  119  N.  Y.  Supp.  864),  because  the  plaintiff  had  not  de- 
manded that  the  corporation  bring  the  action,  and  had  failed  to  al- 
lege any  facts  constituting  an  excuse  for  not  maldng  suc^  demand. 
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After  that  reversal,  the  defendant  corporation  obtained  an  order  at 
the  Special  Term  authorizing  it  to  amend  its  answer  by  settine  forth 
tiierein  substantially  the  same  cause  of  action  ^^nst  the  defendant 
Flannery  as  the  plaintiff  had  attempted  to  allege  in  his  complaint 
We  affirmed  that  order  on  appeal.  See  McCoy  v.  Gas  Engine  & 
Power  Co.,  139  App.  Div.  938,  124  N.  Y.  Supp.  1121.  The  judgment 
now  appealed  from  has  been  entered  after  a  trial  of  the  issues  so 
joined,  and 'dismisses  the  c<Mnplaint  herein  pursuant  to  our  previous 
decision,  and  also  grants  the  defendant  corporation's  prayer  for  relief 
as  c(»itained  in  its  amended  answer,  by  setting  aside  the  defendant 
Flanner/s  contract  of  retainer  on  the  ground  that  it  vidates  section 
74  of  the  Code  of  Civil  Frocedtwe.  The  judgment  awards  Flannery 
the  sum  of  $30,000  as  the  reasonable  value  of  the  services  performed 
by  him,  and  provides  that  the  same  is  to  be  paid  out  of  the  award 
when  collected,  and  the  judgment  further  provides  that  the  defendant 
Flannery  shall  render  such  further  legal  services  in  behalf  of  the  de- 
fendant corporation  as  may  be  needed  to  collect  the  award,  without 
ftu^her  compensation,  if  the  defendant  corporation  elect  to  have  him 
do  so. 

[1]  All  parties  have  appealed  from  this  judgment;  but  the  defend- 
ant corporation  asks  in  its  brief,  and  asked  t^on  the  oral  argument, 
that  the  judgment  be  affirmed.  Manifestly  so  much  of  the  judgment 
as  dismisses  the  complaint  upon  the  authority  of  our  former  decision 
must  be  affirmed. 

[2]  We  are  also  of  opinion  that  the  learned  Special  Term  was  right 
in  deciding  that  the  contract  of  retainer  violated  section  74  of  the 
Code  of  Civil  Procedure.  That  section,  as  it  existed  at  the  time  the 
contract  was  executed,  prohibited  an  attorney  or  counsel  from  promis- 
ing or  giving,  or  procuring  to  be  promised  or  given,  "a  valuable  con- 
sideration to  any  person,  as  an  inducement  to  placing,  or  in  considera- 
tion of  having  placed,  in  his  hands,  or  in  the  bands  of  another  per- 
son, a  demand  of  any  kind,  for  the  purpose  of  bringing  an  action 
thereon."  That  section  has  since  been  amended  so  as  to  extend  its 
inhibition  to  special  proceedings.  See  section  274  of  the  Penal  Law 
(Consol.  Laws  1909,  c.  40).  It  is  tmdoubtedly  true,  as  conceded  by 
the  parties  to  Uiis  action,  that  the  promise  contained  in  the  last  para- 
graph of  the  contract  of  retainer,  whe;-eby  Flannery  agreed  "to  pay 
all  expenses  of  every  kind  whatsoever,  was  the  promise  of  a  valuable 
consideration  to  the  corporation  as  an  inducement  for  the  placing 
of  the  claim  in  his  hands. 

[S]  The  appellant  Flannery  contends,  however,  that  his  retainer 
did  not  violate  the  tenns  of  former  section  74  of  the  Code  of  Civil 
Procedure,  because  the  prosecution  of  the  corporation's  claim  before 
the  board  of  assessors  was  not  the  prosecution  of  an  action,  and  be- 
cause the  parties  to  the  retainer  tUd  not  contemplate  the  bringing 
of  an  action.  It  is  true  that  the  prosecution  of  the  claim  before  the 
board  of  assessors  was  not  the  prosecution  of  an  action.  If  the  legal 
effect  of  the  retainer  was  that  Flannery  was  merely  under  obligation 
to  prosecute  that  claim  before  the  board  of  assessors,  then  we  should 
reverse  the  judgment  in  so  far  as  it  holds  his  contract  a  violation  of 
137  N.Y.S.— 38 
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section  74.  It  seems,  however,  that  the  only  method  of  collecting 
the  award  after  the  same  has  been  made  by  the  bou^  of  assessors, 
should  the  dty  refuse  payment,  is  by  action  against  the  city.  While 
it  may  veiy  well  be  that  the  parties,  at  the  time  the  contract  was 
made,  did  not  believe  that  the  city  would  refuse  to  pay  the  award 
when  made,  nevertheless  it  appears  certain,  from  the  testimony  of 
Flannery  himself,  that  he  knew  the  ^reement  obliged  him  to  collect 
the  award  by  action  if  necessary. 

[4]  The  Tangtiage  of  the  retainer  was  chosen  by  Flannery,  and  in 
case  of  ambiguity  would,  in  accordance  with  well-known  canons  of 
construction,  be  construed  most  strongly  against  him.  An  exananation 
of  the  agreement  shows  that  the  amount  of  the  contingent  fee  to  be 
paid  was  based  entirely  upon  the  amount  of  the  damages  recovered 
by  the  corporation,  and  not  upon  the  amount  awarded.  Thus  Flan- 
nery is  to  receive  25  per  cent,  of  any  award  and  interest  "recovered," 
up  to  and  including  $50,000.  If  the  award  is  more  than  $50,000  and 
less  than  $100,000,  he  is  to  receive  "33%  per  cent,  of  the  full  amount 
recovered."  If  the  award  and  interest  amount  to  $100,000  and  less 
than  $150,000,  he  is  to  receive  "AO  per  cent,  of  the  full  amount  re- 
covered." If  the  award  amounts  to  $150,000  or  over,  he  is  to  re- 
ceive "one-half  of  the  full  amount  recovered*'  Thus  in  each  instance 
the  contract  carefully  distinguishes  between  the  amount  of  the  award 
that  may  be  made  and  the  amount  of  it  that  may  be  recovered,  and 
bases  the  fee  exclusively  upon  the  amount  of  the  recovery.  It  fur- 
ther provides  that  Flannery 's  fee  is  not  to  be  paid  until  the  award  is 
paid. 

[S]  The  judgment  appealed  from,  in  addition  to  fixing  the  value 
of  Flannery^s  fees  at- $30,000,  provides  that  the  sum  so  fiired  is  to  be 
a  lien  upon  the  award,  and  that  Flannery  shall,  at  the  option  of  the 
defendant  corporation,  perform  without  additional  compensation  any 
future  services  necessary  in  the  collection  of  the  award.  We  are  of 
opinion  that  the  Supreme  Court  has  no  power  to  rescind  a  contract 
at  the  instance  of  the  defendant  corporation,  and  provide  that  Flan- 
nery, the  other  party  to  the  a>ntract,  must  perform  additional  serv- 
ices after  such  rescission. 

The  power  of  the  court  would  seem  to  be  exhausted  with  the  re- 
scission of  the  contract  and  the  fixing  of  the  value  of  the  services, 
and  it  therefore  follows  that  the  judgment  should  be  modified,  by 
striking  out  the  provision  requiring  the  performance  of  future  serv- 
ices on  Flannery's  part,  and  hy  fixing  the  value  of  the  services  as  here- 
tofore performed,  on  the  evidence  adduced,  at  the  sum  of  $30,000, 
and.  as  so  modified,  the  judgment  should  be  affirmed,  widiout  costs. 
All  concur. 
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052  App.  Div.  718.) 

FANNING  et  aL  t.  BELLB  TERBB  ESTATDS,  Inc.,  et  al. 
(Boprane  Oonrt,  Aiqpellate  DItIbIoii,  Second  Department   October  4,  1912.) 

1.  YlKDOB  AND  PUBORASER  (J  229*)— BONA  FiDK  PUBOHASBR— NOTJCE. 

A  purchaser,  to  take  land  subject  to  liens,  must  be  aware  of  tlie  Hens ; 
and  mere  knowledge  of  an  Indebtedness,  that  may  ripen  Into  liens  If 
the  land  be  unconveyed.  Is  losutflcient. 

[Ed.  Note. — For  other  cases,  flee  Vendor  and  Pnrduser,  Cent  Dig. 
H  477-494;  Dec.  Dig.  |  229.*] 

&  llBOHAniCS*  LlSNS  (I  64*) — CONBKNT  Or  OWNER. 

The  fact  that  two  corporations  have  certain  officers  and  offices  In 
common,  and  are  each  interested  in  the  development  of  a  tract  of  land, 
does  not  make  them  identical,  so  as  to  render  a  contract  of  sale,  made 
by  one  of  them,  calllDg  for  the  erection  by  the  purchaser  of  bulMlnRS 
on  the  land,  a  consent  of  the  other,  a  subseqnoit  parchaser,  to  the 
ImpioTonent,  which  will  subject  Its  Interest  In  the  land  to  a  mechanic's 
lien  fm  the  Improrement 

[Ed.  Note^IVxr  other  cases,  see  Hecbanlctf  lims,  Omt  {  81; 
Dec.  Dig.  I  64.*] 

9.  HoBTOAan  (I  ISl*) — ^PunoiHAas-Moinrr  MonoAOB— Mtouino'e  Lnn— 
Pbiobitxks, 

A  corporation  conveyed  land  to  a  grantee,  who  cave  a  mortgage  for 
part  of  the  price  and  agreed  to  erect  buildings  on  the  premises.  He 
b^n  work,  but  did  not  complete  It  and,  to  finance  the  undertaking, 
be  conveyed  the  premises  and  finally  they  passed  to  a  distinct  cor- 
poration, subject  to  the  original  purchase-money  mortgage  and  other 
mortgages  placed  thereon  at  the  instance  of  the  grantee.  Held  that, 
nnder  Laws  1897,  c.  418,  |  3,  giving  contractors,  subcontractors,  labor- 
ers, and  materialmen  liens,  Hens  for  the  work  and  materials  were  not 
■upertor  to  the  purchase-money  mortgage,  especially  where  the  lienors  filed 
liens  only  against  the  interest  of  the  grantee,  though  stating  that  the 
corporatkm  finally  acquiring  the  title  acquired  the  interest  of  the  grantee. 

^:d.  Note.— For  oQier  cases,  see  Mortgages,  Gent  Dig.  H  807-329, 
882-386;  8S8~870:  Dec.  Dig.  |  ISl.*] 

4  IfwiHAjnoi*  LiniTB  Q  122^ — Nones  or  Lznr— Agbkid  Pbicx  vox  Ha- 


A  notice  of  a  iten  for  materials,  nnder  Lawa  1897,  &  418,  glvli^  a 
lim  for  materials,  which  does  not  state  the  agreed  i;fflce  for  the  ma- 
terlala,  but  only  states  the  amount  nnpald  as  the  agreed  prlc^  la  de- 
fectlve. 

[Ed.  Note— For  other  casea,  see  Uechanlcs'  liena,  Cent  Dig.  K  166- 
170;  Dec.  Dig.  |  122.*] 

B.  UxoHAincB'  LiBNB  (I  122*)— Notice  or  liiBN-^aREiD  Faxes  ma  Ha- 

A  notice  of  a  Hen  for  labor  and  materials  nnder  Laws  1897,  c.  418, 
which  fails  to  describe  the  labor  or  materials,  and  which  merely  states 
the  amount  claimed  for  materials  and  the  amount  claimed  for  labor,  is 
defective. 

[Ed.  Note.— For  other  cases,  see  Me(^nlcs*  Ll«i8,  Cent  Dig.  ||  16S- 
170;  Dec  Dig.  f  122.*] 

6l  BfncBANics'  Liens  (|  124*) — Notice  of  Liens— Guaiira  Defects. 

A  defect  in  a  notice  of  Hen  under  Laws  1897,  c.  418,  arising  from  the 
failure  to  give  the  agreed  price  for  the  materials  or  to  dracrlbe  the 
labor  or  materials,  Is  not  cured  by  the  fact  that  the  owner  knew  what 
the  work  was  and  what  materials  were  furnished. 

[Ed.  Note. — For  other  eases,  see  Mechanics'  Liens,  Dec  Dig.  |  124.*] 
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Appeal  from  Special  Term,  Suffolk  Coun^. 

Actitm  by  Orange  T.  Fanning  and  another  gainst  the  Belle  Terre 
Estates,  Incorporated,  and  others  to  enforce  mechanics'  liens.  From 
a  judgment  for  plaintiffs  and  the  defendant  lien  claimant,  the  defend- 
ant named  and  others  appeal.  Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Frederick  H.  Sanborn,  of  New  York  City  (Willard  N.  Baylis,  of 
New  York  City,  on  the  brief),  for  appellants. 
Thomas  J.  Ritch,  Jr.,  of  Port  Jefferson,  for  respondents. 

THOMAS,  J.  The  Suburban  Construction  Company  received 
from  the  Belle  Terre  Development  Company  a  deed  of  land,  dated 
July  29  and  recorded  July  30,  1909.  On  the  following  August  4th, 
plaintiffs  and  the  defendant  Yarrington  severally  filed  notices  of 
lien,  and  on  August  6th  they  filed  supplementary  notices.  This 
action  is  to  foreclose  the  liens,  and  to  have  the  interests  of  the  Con- 
struction Company  and  the  Belle  Terre  Estates  in  the  land  sold, 
and  so  it  has  been  adjudged.  The  Development  Company,  having 
the  title,  gave  the  Dean  Alvord  Company  an  option  to  purchase; 
but,  upon  that  company  declining,  the  Construction  Company  was 
substituted  by  consent.  The  option  agreement  required  the  pay- 
ment of  $15,000  in  cash,  and  that  the  conveyance  should  be  subject 
to  mortgage  liens,  not  exceeding  a  sum  named. 

It  is  alleged  in  the  complaint,  and  is  for  some  purpose  here  ar- 
gued by  respondent,  that  in  addition  the  vendee  agreed  to  pay  the 
present  alleged  lienors.  But  any  attempt  to  enforce  such  promise 
is  waived  by  stipulation,  although  the  allegation  is  preserved  to 
show  fraud,  and  there  is  no  evidence  whatever  that  anv  indebted- 
ness entered  into  the  consideration,  save  as  enumerated  in  the  op- 
tion agreement.  The  purchaser  wished  to  be  informed  as  to  the 
incumbrances,  and,  upon  Hughes  mentioning  outstanding  indebt- 
edness, was  told  by  Mr.  Baylis  that  he  wished  only  the  mortgage 
indebtedness.  Mr.  Baylis,  acting  for  the  vendee,  did  not  promise 
to  pay  the  claims,  and  although  Hughes  showed  Meyers,  the  brok- 
er, a  statement  of  indebtedness  that  included  the  present  creditors, 
I  find  no  trace  of  an  a^eement  on  the  part  of  the  vendee  to  pay 
them.  Indeed,  the  finding  is  that  the  vendee  paid  to  Hughes  the 
"full  amount  stipulated  to  be  paid."  The  groundless  contention 
that  there  was  a  promise  to  pay  the  plaintiffs  and  Yarrington  may 
be  dismissed. 

[1]  The  respondents  urge,  and  their  contention  seems  to  have 
some  support  in  the  findings,  that  the  conveyance  to  the  Construc- 
tion Company  is  subject  to  the  liens,  because  the  vendee,  knowing 
of  the  debt,  took  the  title.  If  this  means  that  a  person  cannot  pur^ 
chase  with  knowledge  of  indebtedness  that  may  ripen  into  a  lien, 
if  the  land  be  unconveyed,  there  is  no  justification  for  it.  The  pur- 
chaser must  beware  of  the  lien,  but  not  of  the  debt. 

[J]  To  what,  then,  is  the  question  here  reduced,  if  not  to  this: 
Did  the  vendee  consent  to  the  deliveries  upon  which  the  liens  are 
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based?  The  court  has  found  that  the  vendee  is  the  Belle  Terre  Es- 
tates in  another  form.  But  how  did  that  company  consent?  It 
sold  to  Hughes  upon  an  agreement  whereby  he  should  within  a 
time  limited  build  six  houses.  The  vendors  advanced  no  money 
for  the  houses.  The  vendee  began  the  work,  received  the  deed 
earlier  than  the  contract  provided,  but  never  completed  the  build- 
ings. For  the  purpose  of  financing  the  undertaking,  Hughes  con- 
veyed to  his  fatiier,  who  conveyed  to  the  Belle  Terre  Development 
Company,  a  corporation  controlled  by  Hughes,  and  that  company 
finally  conveyed  to  the  Suburban  Construction  Company.  The 
plaintiff's  position  is  that  the  Suburban  Company  is  so  identified 
with  the  Belle  Terre  Estates  that  the  latter  has  reacquired  the 
property,  and  that,  as  by  its  contract  it  obligated  Hughes  to  build 
on  the  property,  it  thereby  consented  that  its  land  should  be  sub- 
jected to  any  lien  arising  therefor.  I  regard  both  positions  as  quite 
untenable.  There  is  nothing  to  identify  the  last  purchaser' with  the 
first  seller,  save  the  fact  that  they  had  certain  officers  and  ofQces 
in  common,  and  were  each  interested  in  the  development  of  the 
territory  of  which  the  lots  were  a  part. 

[8]  Hughes,  after  ample  aid  and  forbearance  from  his  grantor, 
made  a  failure  of  the  project,  and  the  Suburban  Company  took  the 
property  subject  to  mortgages  that  had  originally  been  a  lien  on  it 
and  others  placed  there  at  his  instance,  and  paid  him  in  cash  more 
than  enough  to  meet  all  indebtedness  to  materialmen.  It  has  been 
found  that  the  property  was  worth  much  more  than  Hughes  re- 
ceived, but  that  is  based  upon  his  general  statement  of  its  value, 
which  cannot  be  readily  approved.  In  any  case  Hughes  sought  the 
purchaser,  and  was  not  importuned,  much  less  constrained,  by  it, 
and  received  all  that  he  asked.  This  action  is  merely  to  foreclose 
Hens,  and  I  consider  that  the  statute  does  not  subject  a  vendor's 
land  to  liens,  where  he  sells  lots  and  insists  that  the  vendee  shall 
use  them  for  their  proper  purposes  and  build  thereon  houses  of  a 
prescribed  kind  within  a  time  fixed.  The  sale  of  real  estate  with 
insistence  upon  adaptation  to  building  purposes  gives  no  priority 
to  liens  as  against  the  vendor's  interest. 

The  present  proposition  is  that  a  sale  to  Hughes  with  stipulation 
for  building  houses  was  a  consent  that  made  liens  for  material 
and  labor  effective  against  the  vendor,  although  Hughes,  after  con- 
veyance to  his  father  and  another,  finally  procured  a  sale  to  a  dis- 
tinct corporation,  whose  officers  and  affairs  were  related  to  the 
original  vendor.  .To  facilitate  Hughes*  performance,  the  vendor 
stipulated  to  give  him  possession  under  a  lease  upon  receiving  a 
bond;  but  he  gave  no  bond,  and  apparently  entered  upon  the  land 
tmder  his  contract,  and  later  received  a  deed  giving  back  ^  mort- 
gage for  part  of  the  purchase  money.  The  work  was  done  in  part 
before  the  deed  was  received.  The  contract  made  Hughes  the  eq- 
uitable owner,  and  upon  his  death  intestate  the  land  would  have 
gone  to  his  heirs  as  realty,  while  the  contract  would  be  personal 
property.  The  vendor  did  not  consent  that  the  improvements  be 
placed  on  its  land,  but  upon  that  of  the  purchaser. 
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tht  mpondents'  contention  seems  to  be  this:  That  a  lien  ef- 
fective against  Hughes  would  underlie  the  property  interests  of 
his  grantor.  If  so,  it  would  subordinate  the  purchase-money  mort- 
gage that  Hughes  gave  back  for  part  of  the  purchase  price.  The 
statute  (Laws  1897,  c.  418,  §  3)  provides  that : 

"A  contractor,  stibcoDtractor,  laborer  or  material  man,  who  performs  labor 
or  fDrnlsbes  materials  for  the  Improvement  of  real  property  with  the  consent 
or  at  the  request  of  the  owner  thereof,  or  his  agent,  contractor  or  snbcon- 
tractor,  shall  have  a  lien,"  eta 

As  stated,  the  Belle  Terre  Estates  was  not  consenting  that  the 
material  be  furnished  to  it  as  owner  of  the  land,  but  to  Hughes 
as  the  purchaser,  and  so  it  was  furnished.  The  lienors  did  not  re- 
gard the  Estates  as  the  owner  at  any  time,  nor  did  they,  when  the 
notice  of  lien  was  filed,  seek  to  bind  its  interests,  upon  the  theory 
of  consent  or  otherwise.  The  liens  were  not  filed  against  any  inter- 
est save  that  of  Hughes,  although  the  supplementary  notice  states 
that  the  "Suburban  Construction  Company  is  said  to  have  acquired 
the  interest  of  said  Hughes  within  a  ^ort  time."  It  is  under  such 
notice  that  a  lien  against  the  interest  of  the  Construction  Com- 
pany is  asserted,  upon  the  theory,  as  I  understand,  that  such  com- 
pany is  the  Belle  Terre  Estates  corporation,  and  that  the  latter 
company  consented  to  the  construction  and  thereby  subjected  the 
properly  to  the  Hen, 

[4]  Although  the  Construction  Company  paid  upon  purchase 
$15,000  in  cash,  from  which  Hughes  could  have  paid  the  debts  or 
diligent  creditors  presumably  collected  the  same,  the  plaintiffs  and 
Yarrington  had  not  then  even  filed  notices  of  lien,  but  abided  un- 
til the  present  notices  were  filed,  in  which  they  ignored  all  inter- 
ests save  that  of  Hughes,  although  the  deed  to  the  Construction 
Company  was  on  record.  The  notices  are  defective  in  several  re- 
spects. The  agreed  price  for  plaintiff's  material  is  not  stated,  but 
the  amount  unpaid  is  stated  as  the  agreed  price.  But  this  disre- 
gard of  what  had  been  paid  and  other  omissions  are  unimportant, 
relatively  to  the  failure  to  state  the  kind  of  labor  or  materials. 

[S]  The  notice  is  that  the  parties  "have  and  claim  a  lien  for  the 
principal  and  interest  of  the  value  and  the  agreed  price  of  the 
labor  and  materials  hereinafter  mentioned  upon  the  real  property 
improved  and  to  be  improved  and  upon  such  improvement  here- 
inafter described:  *  *  •  (1)  Labor  performed,  $200.  (2)  Ma- 
terials furnished  $5,759.26."  The  Yarrington  notice  is  similar. 
Here  is  no  description  of  labor  or  materials.  Toop  v.  Smith,  181 
N.  Y.  283,  73  N.  E.  1113;  Id.,  182  N.  Y.  509.  74  N.  E.  1126. 

[8]  Notwithstanding  such  adverse  decision,  the  respondents* 
counsel  in  vain  suggests  that  the  statute  as  amended  in  1897  omits 
the  specific  language  of  the  act  of  1885  as  to  the  nature  of  the 
services  and  character  of  materials,  and  also  urges  that  the  Belle 
Terre  Estates  knew  what  the  work  was  and  what  was  furnished, 
as  if  that  cured  the  defect.  But  the  statute  should  not  be  con- 
strued to  mean  one  thing  to  whomsoever  knowledge  or  notice  can 
be  attributed,  and  something  else  to  the  uninform^.  The  present 
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notices  state  no  more  than  that  the  persons  have  contributed  cer- 
tain values  in  labor  and  material  to  the  land  described.  The  nature 
oi  the  labor  and  material  cannot  be  inferred,  even  by  a  statement 
of  its  use  or  adaptation,  as  was  done  in  some  instances  cited  by 
the  respondent.  These  notices,  operating  retroactively,  have  been 
allowed  to  override  the  rights  of  a  purchaser  for  value,  and  to  go 
back  to  a  remote  sale  of  the  property,  and  to  be  construed  to  cover 
labor  and  work  which  the  earlier  vendor  stipulated  that  his  vendee 
should  do  in  the  use  and  improvement  of  his  property. 

The  plaintiffs  have  reached  a  favorable  conclusion  by  a  long  and 
circuitous  way,  but  no  single  fact  or  group  of  facts  justify  the  de- 
cree, which  should  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  final  award  of  costs. 

HIRSCHBERG  and  RICH,  JJ.,  concur,  BURR  and  CARR,  JJ., 
concur,  upon  the  ground  that  the  notices  of  lien  were  defective. 


<1S2  App.  Dir.  717.) 

PEOPLB  T.  TRIPPI. 
ifisffnoM  Oonrt,  Appellate  DtTisifn,  Second  Department   October  4,  1012.) 
Tbbatebs  and  Suovra  d  9*) — ^Motiitg  Piutuhi  Shows— Adihssion  or  Ih- 

TAHTS— ETIDEITCB. 

In  a  prosecution  for  vlolattD?  Penal  Jmw  (OooboL  Laws  1909,  c.  40)  | 
484,  bj  admitting  children  under  16  to  moving  picture  shows,  the  evl- 
d^ce  justifies  conviction,  wlieva  tiiere  was  no  niggeBtion  that  any  In- 
quiry was  made  as  to  the  age  of  two  b(^,  9  and  11.  alOioi^  an 
taiautry  was  made  as  to  a  third  boy,  who  stated  he  was  16. 

[Ed.  Note. — For  otha  cases,  see  nieaters  and  Shows,  Gent  Dig.  | 
9;  Dec  Dig.  S  9.*] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

SantOFo  Trippi  was  omvicted  of  admitting  minors  to  a  moving 
picture  show  contrary  to  statute,  and  he  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH.  JJ. 

Thomas  O.  Conti,  of  Brooklyn,  for  appellant. 

James  C.  Cropsey,  Dist.  Atty.,  and  Kersey  Egginton,  both  of 
Brooklyn,  and  Harry  G.  Anderson,  Asst  Dist.  Atty.,  of  New  York 
City,  for  the  People. 

WOODWARD,  J.  The  defendant  was  charged  with  a  violation  of 
section  484  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40),  in  that  he 
admitted  certain  children,  unaccompanied  by  parents  or  guardians,  to 
his  moving  picture  show,  contrary  to  the  provisions  of  the  statute. 

There  is  no  dispute  about  the  facts.  The  defendant  admitted  three 
boys,  each  <Mie  of  them  under  the  age  of  16  years,  upon  their  pur- 
chasing tickets.  There  was  some  evidence  that  the  defendant  asked 
the  older  of  the  three  boys,  and  the  one  who  purchased  the  tickets, 
how  old  he  was,  and  that  the  boy  relied  that  he  was  16;  that  he  was 
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16  "last  week."  But  there  is  no  ju^text  that  there  was  anythii^  said 
about  the  ap;es  of  his  two  companions,  who  were  9  and  11  years  of 
age,  respectively,  and  the  boy  who  claimed  to  be  16  years  of  age  was, 

in  fact,  only  14. 

The  statute  forbids  permitting  children  under  16  to  frequent  these 
places  unless  accompanied  by  a,  parent  or  guardian,  and,  if  it  should 
be  assumed  that  it  was  an  excuse  for  the  violation  of  the  statute  that 
the  child  falsely  declared  his  age,  the  case  now  before  us  does  not 
come  within  the  requirement,  for  there  is  no  suggestion  that  any  in- 
quiry was  made  as  to  the  two  younger  boys,  and  there  is  no  suggestion 
that  there  was  anything  about  their  appearance  to  indicate  that  they 
were  older  than  their  ages  as  established  by  the  evidence. 

The  judgment  ^pealed  from  should  be  affirmed.  All  concur. 


(152  App.  DlT.  614.) 

PEOPLE  T.  GUITON  et  at 
(Snpreme  Conit,  Appellate  Division,  Tblid  Departmeat   September  27,  1912.) 

1.  Food  9  1*)— OLxoMAEOABinB— Poweb  to  Beohute  Baix. 

The  state  can  prevent  sale  of  oleoma^rlne  as  butter,  bnt  not  as 
oleomargarine. 

[Ed.  Kot&^For  ofber  cawa,  am  Food,  Gent  Dig.  {  1;  Dec.  Dig. 
11.*] 

2.  FOOV  (If  1,  8*) — OlMOUMZQAailUm — SAUB— STATDTOBT  BEaVLATIOII. 

Agricultural  Law  (Consol.  Laws  1909,  c  1)  |  S8,  which  prohibits  man- 
ofacture  of  oleomargarine  in  imitation  or  resemblance  ot  natural  but- 
ter, is  a  valid  police  regulation,  and  prohibits  a  manufactnrer  from 
■electing  ingredients  in  such  manner  as  to  designedly  make  his  product 
a  closer  Imitation  of  natural  butter. 

[Ed.  Note.— For  other  cas^  see  Food,  Cent  Dig.  ff  1*  7»  6;  Dec 
IMg.  II  1.  8.*] 

Smith,  P.  J.,  and  Houghton;  J.,  dissenting. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  the  People  of  the  State  of  New  York  against  John  J. 
Guiton  and  another.  Judgment  dismissing  the  complaint  (73  Misc. 
Rep.  408,  133  N.  Y.  Supp.  353),  and  the  People  appeal.  Reversed, 
and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
BETTS.  and  LYON.  JJ. 

Thomas  Carmody,  Atty.  Gen.,  for  the  People. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (William  C  Breed 
and  Dana  T.  Ackerly,  both  of  New  York  City,  of  counsel),  for  re- 
spondents. 

JOHN  M.  KELLOGG,  J.  Oleomargarine  is  composed  of  ap- 
proximately 50  per  cent,  of  oleo  oil  derived  from  beef  fat,  10  to  20 
per  cent,  of  neutral  oil  pressed  from  hog  fat,  and  10  to  almost  20 
per  cent,  of  cotton  seed  oil.  The  other  constituents  are  cream  or 
butter  and  salt,  of  which  there  would  be,  depending  upon  the  per- 
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centages  of  the  neutral  and  cotton  seed  oils  used,  from  10  to  30 
per  cent.  The  other  constituents  are  churned  with  the  cream  or 
butter,  and  the  finished  product  is  commercial  oleomargarine, 
which,  chemically  considered,  is  the  equivalent  in  all  respects  of 
butter,  with  a  little  larger  percentage  of  butter  fats. 

[1]  Oleomargarine  has  been  a  subject  of  frequent  litigation,  and 
it  is  unnecessary  and  unprofitable  to  attempt  to  summarize  the  va- 
rious decisions.  It  may  be  considered  as  established  that  the  mere 
fact  that  it  is  a  good  substitute  for  butter  and  is  used  in  place  of 
it  forms  no  legal  objection  to  its  manufacture  or  sale.  Every  one 
who  desires  to  purdiase  oleomargarine,  as  such,  has  the  right  to 
purchase  it,  and  the  state  cannot  interfere  with  its  being  put  upon 
the  market  and  sold  for  just  what  it  is.  It  is  also  established  that 
the  state  may  prevent  the  sale  of  oleomargarine  as  butter,  and  may 
r^^late  its  sale  in  such  manner  as  will  prevent  deception  in  its 
nse.  It  is  unfair  trade  to  sell  oleomarsarine  to  those  who  want 
butter,  and  thus  cheat  them  in  the  product  furnished.  While  the 
manufacturer  of  oleomargarine  has  the  right  to  make  and  sell  it 
as  such,  the  person  who  desires  butter  upon  his  table  three  times 
a  day  has  the  legal  right  to  know  that  he  is  purchasing  butter  in 
fact|  and  not  some  substitute.  The  farmer  who  manufactures  dairy 
butter  must  submit  to  an  honest  competition  with  oleomargarine, 
as  oleomai^iarine,  so  that  those  who  prefer  it  to  butter,  may  be  sup- 
plied. But  he  has  the  l^^l  right  to  insist  that  oleomargarine  shall 
not  be  sold  as  butter,  and  that  those  who  desire  his  product  shall 
not  be  furnished  with  oleomargarine  by  being  induced  to  believe 
that,  it  is  butter. 

The  state  is  formed  for  the  benefit  of  its  people,  so  that  its  laws 
may  protect  the  person,  property,  and  personal  rights  of  the  citi- 
zens, and,  to  protect  the  right  of  all,  it  is  necessary  that  some  in- 
fringement be  made  upon  the  natural  rights  of  the  few.  Protec- 
tion to  the  public  necessarily  means  restraint  upon  some.  The  real 
function  of  government  is  the  protection  of  its  citizens,  and  the 
promotion  of  the  public  health,  safety,  welfare,  and  convenience, 
and  that  function  is  called  the  "police  power."  It  is  said  the  police 
power  of  the  state  cannot  well  be  defined,  and  that  it  is  not  safe 
to  attempt  abstractly  to  place  a  limit  upon  it.  Changed  circum- 
stances and  conditions  from  time  to  time  make  necessary  and  prop- 
er its  exercise,  and  it  may  properly  result  that  the  property  and  the 
personal  rights  of  individuals  are  interfered  with,  circumscribed, 
and  limited.  The  welfare  of  the  many  in  a  proper  case  may  bring 
about  an  injury  to  the  few. 

Laws  have  been  passed  which,  if  observed,  prevent  in  large  meas- 
ure the  sale  of  oleomargarine  to  persons  desiring  butter,  and  the 
manufacturer  of  oleomargarine  is  concededly  hampered  by  the  re- 
quirements as  to  the  manner  of  its  packing,  the  way  in  which  it 
shall  be  stamped,  the  notice  at  the  public  table  and  at  the  grocery 
store  that  ol^miargarine  is  in  fact  furnished.  These  provisions, 
perhaps,  make  it  expensive  and  inconvenient  for  the  manufacturer 
and  necessarily  interfere  with  the  sale  of  his  product;  but  the  in- 
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terference  results  from  the  necessity  of  preventing  the  dealer  and 
the  ultimate  consumer  of  butter  from  being  deceived  in  accepting 
an  imitation.  Laws  prohibiting  the  sale  of  certain  articles,  except 
in  a  certain  manner,  are  not  self-executing.  A  desire  for  unrea- 
sonable gain  leads  evilly  disposed  people  to  transgfress  the  law. 
Many  times  it  is  not  enough  for  the  Legislature  to  prohibit  acts ; 
but  it  becomes  necessary  to  pass  laws  which  render  it  difficult,  if 
not  impossible,  to  commit  crime. 

People  V.  Bootman,  180  N.  Y.  1,  72  N.  E.  505.  2  Ann.  Cas.  226, 
is  a  clear  illustraticm  on  this  point,  and  is  significant  in  interpret- 
ing the  statute  in  question.  In  that  case  during  the  closed  season 
it  was  illegal  to  have  in  possession  certain  game  birds.  It  was  con- 
tended that  the  game  laws  of  the  state  could  have  no  extraterri- 
torial effect,  but  that  the  act,  properly  construed,  prohibited  the 
possession  of  the  birds  no  matter  where  killed ;  that  if  the  birds 
were  killed  in  another  state,  where  the  killing  was  legal,  they  were 
private  property,  and  the  owner  trad  the  leg^  right  to  bring  them, 
into  this  state  at  any  time  in  the  same  manner  as  he  would  bring 
other  property,  not  inherently  dangerous  or  detrimental  to  the  puln 
lie  health  or  safety ;  and  that  the  statute  was  therefore  unconsti- 
tutional. The  Court  of  Appeals,  however,  held  that  it  was  within 
the  police  power  to  protect  the  game  birds  of  the  state;  that  as 
it  might  be  difficult  in  a  given  case  to  prove  that  the  bird,  pos- 
sessed out  of  season,  was  captured  in  the  state,  and  as  the  accused 
might  wrongfully  claim  that  a  bird  captured  in  the  state  was  cap- 
tured elsewhere,  it  was  a  proper  exercise  of  the  police  power,  in 
order  to  enforce  the  statute  for  the  protection  of  domestic  birds,  to 
prevent  the  possession  in  the  state  of  birds  killed  elsewhere.  For 
fear  that  the  game  law  would  not  be  observed  as  to  domestic  birds, 
the  propertpr  rights  of  the  owner  of  birds  killed  outside  of  the  state 
were  practically  destroyed,  so  far  as  use  within  the  state  is  con- 
cerned. 

In  this  case,  while  perhaps  the  statutes  are  ample  for  the  pro- 
tection of  those  who  desire  to  purchase  natural  butter  and  for  those 
who  manufacture  it,  if  all  were  willing  to  observe  them,  neverthe- 
less in  order  that  all  must  observe  the  law,  the  Legislature  may 
well  determine  that  other  restraint  must  be  put  upon  the  manu- 
facturer and  vendor  of  oleomargarine.  If  there  is  an  exigency 
which,  in  the  judgment  of  the  Legislature,  calls  for  a  further  ex- 
ercise of  the  police  power  with  reference  to  oleomargarine,  and  the 
law  in  question  has  a  reasonable  tendency  to  bring  about  the  de- 
sired effect,  its  validity  must  be  recognized,  although  it  puts  an  ad- 
ditional burden  upon  the  manufacturer. 

The  basic  ingredients  of  oleomargarine  are  the  beef  fat  and  the 
hog  fat,  but  the  product  from  a  mixture  of  such  quantities  of  those 
facts  would  not  be  such  that  it  could  be  sold  as  a  substitute  for  but- 
ter. The  texture  of  oleo  oil  is  granular.  It  has  a  mpttled  appear- 
and, and  is  not  "smooth"  to  the  taste.  Cotton  seed  oil  and  butter, 
churned  into  it,  smooth  out  the  tocture,  give  it  a  finish,  and  take  out 
the  grain.  The  record  indicates  that  cotton  seed  oil  or  other  vegetable 
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oil  alone  would  well  do  this;  but  the  compound  would  not  have  an 
agreeable  taste,  and  would  not  be  capable  of  being  a  substitute  for 
butter.  The  product  is  therefore  churned  in  butter  or  cream  to  give 
it  the  butter  flavor,  and,  as  the  defendants'  expert  says,  "to  give  it 
the  general  agreeable  taste."  It  might  be  given  an  agreeable  taste, 
if  supplied  with  some  otiier  flavor  than  that  of  butter.  It  is  evident 
the  butter  flavor  is  deemed  important. 

Prior  to  1902,  oleomargarine  was  colored  with  tbe  ordinary  but- 
ter cotorsj  so  that  by  the  use  of  butter  in  its  makeup  it  was  given 
the  flavor  of  butter,  and  by  use  of  the  coloring  matter  it  was  given 
the  same  appearance.  We  had,  then,  a  product  chemically  the  same 
with  butter  in  substance,  color,  and  looks.  The  people,  however,  have 
a  natural  prejudice  for  genuine  butter,  and  have  the  right  to  exercise 
that  prejudice,  and  not  be  cheated  out  of  it.  Apparently  some  legis- 
lation was  necessary  to  prevent  the  cheaper  compound  from  being 
imposed  upon  the  public  without  its  knowledge.  The  United  States 
internal  revenue  law  (Act  May  9,  1902,  c  784,  §  8,  32  Stat  193*[U. 
S.  C<Hnp.  St  1911,  p.  969])  in  that  year,  by  imposing  a  tax  of  10 
cents-  a  pound  upon  artificially  colored  oleomargarine,  eliminated  to 
a  certain  extent  the  chance  of  deception  as  to  color.  In  the  public 
mind,  pure  butter  carries  with  it  the  idea  of  a  yellow  color.  The 
tint  varies,  and  depends  upon  whether  the  cow  is  stall-fed  or  grass- 
fed,  the  age  of  the  cow,  the  season  of  the  year,  the  breed  of  the 
cow,  its  general  condition,  and  other  drcttmstances.  One  witness 
swears,  and  the  evidence  is  not  contradicted,  that  90  per  cent,  of 
the  butter  offered  for  sale  has  some  coloring  matter  in  it.  Section 
30  of  the  Agricultural  Law  (chapter  9,  Laws  1909  [Consol.  Laws 
1909,  c.  1]),  in  defining  butter,  permits  coloring  matter  and  salt  to 
be  added  to  the  product  of  the  milk  or  cream. 

Two  samples  of  oleomargarine  were  before  the  trial  court.  The 
John  F.  Jelke  Company,  who  are  the  largest  manufacturers  in  the 
country,  produce  what  is  called  a  cream  white  product  It  is  sub- 
stantially white,  but  there  is  some  tint  of  yellow  in  it.  It  appears 
without  contradiction  that  neutral  oil  is  of  very  light  color,  without 
any  tint ;  that  oleo  oil  and  cotton  seed  oil  have  a  yellowish  tint,  and 
that  the  particular  tint  of  oleo  chI  depends  upon  the  breed  of  the 
animal  from  which  it  was  taken,  whether  stall-fed  or  grass-fed,  poor 
or  lean,  the  age  of  the  animal,  and  the  time  of  year  of  production. 
The  cotton  seed  oil  is  chemically  purified.  The  cotton  seed  oil  and 
the  oleo  oil  may  be  bleached  to  practically  a  water  white.  The  yel- 
lowness or  tint  of  yellow  which  tiie  product  shall  bear  depends  en- 
tirely upon  the  color  of  the  constituent  parts.  The  Jelke  Company 
purchases  the  constituent  parts  in  the  open  market,  and  any  manu- 
facturer can  purchase  cream  white  constituents  or  yellower  con- 
stituents. It  does  not  appear  that  it  is  more  difficult  to  obtain  one 
than  the  other,  or  that  there  is  any  substantial  difference  in  the  price. 
This  is  indicated  by  the  fact  that  the  Jelke  Company  uses  entirely 
the  whiter  constituents,  even  though  it  artificially  odors  its  product 
for  sale  in  localities  where  colonic  is  permissible.  Its  product  is  of 
a  uniform  tint  or  coIch",  and  it  icompetes  in  the  market  with  the  Ar- 
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mour  product  The  Armour  Company  product,  the  other  sample 
before  the  cottrt,  is  of  a  uniform  color,  and  has  been  upon  the  mar^ 
ket  since  1902.  but  is  of  a  much  yellower  tint  than  the  Jelke  product; 
the  Armour  product  being  characterized  by  one  of  the  witnesses  as 
a  "lemon  yellow,"  and  by  defendants'  chemist  as  a  "straw  color." 

This  case  differs  materially  from  the  other  oleomargarine  cases  in 
the  fact  that  it  appears  that  there  are  now  upon  the  market  constitu- 
ents from  which  the  oleomargarine  is  made  where  the  purchaser  may 
select  Whether  he  will  have  a  cream  white  product  or  the  so-called 
selects  the  whiter  constituents,  it  naturally  follows  that  the  Armour 
lemon-colored  product.  While  the  Jelke  Company  concedes  that  it 
Company,  in  putting  out  its  product  in  uniform  cobr  since  1902,  se- 
lects the  yellower  constituents.  Undoubtedly,  the  extra  yellow  tint  to 
the  Armour  product,  the  one  in  questi<»i,  more  closely  resembles  nat- 
ural butter,  as  it  is  known  to  the  trade  and  the  ultimate  consumer, 
than  the  Jdke  product. 

A  manufacturer  of  a  brand  of  oleomargarine  cannot  purchase  the 
constituents  promiscuously.  It  must  buy  constituents  of  a  uniform 
color,  or  the  color  of  its  product  will  vary.  The  evidence,  therefore, 
fairly  indicates  that  the  product  in  question  was  made  by  a  selection 
of  the  yellow-colored  ingredients.  The  use  of  a  very  yellow  butter 
would  tend  to  make  the  manufactured  compound  yellower  than  if  a 
very  light-colored  butter  were  used.  The  same  is  true  of  the  cotton 
seed  oil  and  the  oleo  <m1. 

[2]  The  statute  in  questi(»i,  section  38  of  the  Agricultural  Law* 
so  far  as  we  are  conc^ned  with  it,  prcdiibits  the  manufacture  of 
oleomargarine  in  imitaticm  or  semblance  of  natural  butter  produced 
from  pure,  imadulterated  milk  or  cream.  So  far  as  protecting  the 
public  from  deception  is  concerned,  it  is  immaterial  whether  some 
coloring  matter  is  inserted  in  the  oleomargarine  to  make  it  a  closer 
imitation  of  butter,  or  whether  the  constituents  from  which  it  is 
made  are  selected  so  that  the  product  itself  shall  resemble  butter. 

I  think  the  statute  is  a  pn^r  police  relation,  and  prohibits  a 
manufacturer  from  a  selection  of  ii^^redients  in  such  a  manner  as 
designedly  makes  his  product  a  closer  imitation  of  natural  butter. 
Having  appropriated  its  flavor  from  natural  butter,  it  is  not  an  unrea- 
sonable burden  upon  the  manufacturer  to  require  him  to  select  such 
light-colored  constituents  as  will  result  in  a  product  that  shall  not  de- 
fraud the  ultimate  consumer  and  the  farmer.  The  Jelke  sample 
shows  that,  without  detriment  and  without  substantial  burden  upon 
the  manufacturer,  the  cream  white  article  can  be  produced  as  satis- 
factorily, if  not  more  so,  than  the  so-called  lemon  yellow  one.  There 
is  no  legitimate  reason  or  excuse  for  the  production  of  the  yellower 
article,  except  a  desire  to  make  it  resemble  and  imitate  butter  in 
pearance,  thus  breaking  down  the  only  remaining  test  left  to  the 
nonexpert. 

It  is  not  claimed  that  there  was  deception  in  the  sale  of  the  san^les 
which  were  bought  of  the  defendants  by  the  state's  representatives. 
It  was  bought  as  oleomargarine,  and  the  defendants  had  complied 
with  the  revenue  laws,  so  that  the  immediate  purchaser  would  know 
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vhat  he  was  buying.  But  the  object  of  this  police  law  is  to  make  it 
impracticable  to  commit  the  fraud  of  selling  ole^argarine  as  but- 
ter.  This  action  is  aimed  at  the  product  rather  than  at  the  seller. 

No  good  reason  is  sup;ested  why  the  manufacturer  should  select 
yellow  ingredients,  if  it  is  not  done  for  die  purpose  of  makii^f  the 
product  more  closely  resemble  butter.  I  think  it  is  a  fair  inference 
from  all  the  evidence  that  the  yellower  ingredients  were  used  for  the 
purpose  of  making  the  product  resemble  natural  butter,  and  so  closely 
to  imitate  the  appearance  of  butter  that  it  would  be  easier  to  deceive 
the  public  in  its  sale.  I  favor  a  reversal  of  the  judgment  upon  the 
law  and  the  facts. 

Judgment  reversed  upon  the  law  and  facts,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event.  The  following  findings  of 
fact  are  reversed,  as  a>ntrary  to  the  evidence:  The  fourth,  the  eighth, 
and  that  part  of  the  seventh,  which  finds  "the  said  color  was  derived 
solely  from  the  natural  and  usual  ingredients  composing  said  sub- 
stance." All  concur,  except  SMITH,  P.  J.,  and  HOUGHTON.  J., 
dissenting,  on  the  opinion  of  Cochrane,  J.,  at  Trial  Term. 


(77  Mlac.  Rep.  649.) 

BHAPB  V.  SHAPE  et  at 

(Snprone  Oonrt,  Special  Term,  New  York  Oounty,   Sqitember  0,  1912.) 

1.  FUEADiNa  (S  360*) — ^Motion— Stbikino  Out  Shah  DrasNSE. 

Wtere  affidavits  submitted  to  support  a  motion  to  strike  out  as  sham 
an  affirmative  defense  are  contradicted  by  defendant's  Terlfled  affidavits, 
■o  ttaat  tbe  ^Islty  of  tbe  Aeteoae  does  not  appear  bcgrond  a  reasonable 
donbt,  the  tenes  raised  It  sbould  not  be  tried  on  tlie  affldavlti,  bnt 
flhonld  be  diqwaed  of  hy  a  ivxj. 

[Bd.  Note^For  other  cases,  see  Pleading,  Gent  Dig.  ||  1129-U46; 
Dec.  Dig.  I  860.*] 

%  FxuBxiTo  ($  9*>— SumczBSOT  or  AxxsQAnons— Gorcluoionb  nunc  7aot8 

PZJBADED. 

It  iB  not  necessary  to  allege  In  terms  that  a  transaction  was  osnrloua 
If  fitcto  which  amount  to  usury  are  stated  with  sufficient  certainty; 
and  an  affirmatlTe  defense,  alleging  that  d^endant  was  to  pay  interest 
at  the  rate  of  20  per  cent  per  annum,  and  afterwards  at  the  rate  of 
14  per  cent,  sufficiently  sets  np  nsury. 

[Bd.  Note.^For  other  cases,  see  neadln^  Gent  Dig.  1  29;  Dec.  Dig. 
I  9.»] 

Action  by  William  H.  Shape  against  Robert  L.  Shape  and  oth- 
ers, individually  and  as  a  copartnership,  etc.  On  motion  to  strike 
out  as  sham  an  affirmative  defense  set  up  in  the  answer.  Motion 
denied. 

Katz  &  Sommerich,  of  New  York  City,  for  plaintifif.  . 
Putney,  Twombly  &  Putney,  of  New  York  City,  for  defendants 
Shape  and  Bready. 

Swan  &  Moore,  of  New  York  City,  for  defendant  Wilson. 

GIEGERICH,  J.  The  i)laintiff  seeks  to  strike  out  as  sham  an 
affirmative  defense  set  up  in  the  second  paragraph  of  the  answer 

•For  othn  cum  sm  nms  toplo  *  I  mohbu  in  Dm.  ft  Ami.  IHga.  1907  to  iMtm,  *  lUp'r  IndOMi 
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of  the  defendants  Robert  L.  Shape  and  George  L.  Bready.  and  in 
the  second  and  third  paramphs  of  the  answer  of  the  defendant 
Edward  A.  Wilson,  that  the  note  in  suit,  which  is  the  last  of  a 
series  of  notes,  each  in  renewal  of  the  other,  given  in  considera- 
tion of  a  loan  of  $10,000  made  by  the  plaintiff  to  the  defendants* 
was  made  and  delivered  upon  the  express  understanding  and  agree- 
ment that  the  defendants  were  to  pay  to  the  plaintiff  interest  upon 
said  loan  of  $10,000  at  the  rate  of  20  per  cent,  per  annum,  and  after- 
wards at  the  rate  of  14  per  cent,  per  annum,  and  that  the  total 
amount  paid  to  the  plaintiff  in  pursuance  of  said  agreement  is  $7,- 
616.74. 

The  affidavits  submitted  in  support  of  the  motion  allege  that 
the  said  answers  are  absolutely  false,  and  that  the  said  affirmative 
defense  is  a  sham  defense,  and  is  interposed  solely  for  the  pur- 
pose of  delaying  the  plaintiff  in  securing  judgment  on  the  promis- 
sory note  of  the  defendants  and  enforcing  such  judgment ;  that  the 
$10,000  in  question  was  invested  with  the  defendants,  and  not 
loaned  to  them,  as  claimed  by  the  defendants;  that  the  said  sum 
was  placed  with  the  defendants  to  he  invested  by  them  under  a 
guaranty  that  the  4)laintiff  would  derive  20  per  cent,  profit,  which 
was  subsequently  reduced  to  14  per  cent. ;  that  such  sum  was 
placed  with  the  defendants  upon  the  express  understanding  that 
it  was  to  be  used  in  specific  deals ;  that  when  the  plaintiff  placed 
money  with  them  he  received  a  promissory  note,  and  that  when 
the  deal  terminated  they  would  render  an,  account  to  the  plaintiff 
and  ask  permission  to  reinvest  the  fund  in  some  other  deal.  The 
opposing  affidavits  deny  that  the  facts  set  up  in  the  answers  are 
false,  but,  on  the  contrary,  allege  that  they  are  true.  It  is  further 
alleged  in  the  opposing  affidavits  that  the  loans  made  by  the  plain- 
tiff to  the  defendants  were  evidenced  by  promissory  notes  for  stat- 
ed terms  of  three  months,  and  which  were  renewed  from  time  to 
time  as  the  same  became  due;  that  by  the  terms  of  the  agreement 
under  which  said  notes  were  given  the  defendants  agreed  to  pay,, 
and  did  pay,  interest  at  the  rate  of  20  per  cent,  per  annum  thereon, 
and  during  the  period  from  on  or  about  February,  1910,  they  agreed 
to  pay,  and  did  pay,  interest  at  the  rate  of  14  per  cent,  per  annum ; 
that  while  all  moneys  received  by  the  defendants  from  the  plain- 
tiff and  divers  other  persons  from  the  point  of  view  of  the  party 
making  the  loan,  might  be  considered  investments,  and  while  the 
loans  are  frequently  referred  to  in  the  letters  as  investments,  in 
no  instance  was  any  sum  of  money  received  from  a  particular  party 
invested  separately,  as  such,  in  the  name  and  for  the  benefit  of 
the  party  from  whom  it  was  received;  that  the  moneys  were,  of 
course,  employed  by  the  defendants,  but  they  were  employed  in 
their  own  name,  and  for  their  own  benefit,  the  parties  making  the 
loans  receiving  as  compensation  for  the  use  of  the  funds  interest 
at  the  rates  above  mentioned;  and  that  the  said  rates  of  interest 
were  paid  by  the  defendants  without  regard  to  any  profits  which 
they  made  during  the  period  covered  by  the  terms  of  said  notes  or 
whether  the  defendants  niade  any  profits  during  such  period.  ' 
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[1]  I  do  not  think  it  has  been  made  to  appear  by  the  papers  sub- 
mitted that  the  affirmative  defense  in  question  is  a  mere  pretense^ 
set  up  in  bad  faith,  for  the  purpose  of  vexation  or  delay.  The  de- 
fendants' answers  are  duly  verified,  and,  as  already  shown,  the 
posing  affidavits  are  contradictory  of  those  filed  on  the  part  of  the 
plaintiff.  Under  these  circumstances,  the  issues  raised  by  the  af- 
firmative defense  should  not  be  tried  on  affidavits,  but  should  be 
disposed  of  by  a  jury.  Albany  County  Bank  v.  Rider,  74  Hun,  349, 
26  N.  Y.  Supp.  490;  Central  Bank  v.  Thein,  76  Hun,  571,  28  N. 
Y.  Supp.  232;  Zimmerman  v.  Meyrowitz,  No.  3,  77  App.  Div.  329, 
79  N.  Y.  Supp.  159;  Atkiengesellschaft  Arnold  B.  Heine  &  Co.  v. 
Newmark,  65  Misc.  Rep.  51,  119  N.  Y.  Supp.  191.  In  Zimmerman  v. 
Meyrowitz,  supra,  it  was  held  that  an  answer  cannot  be  stricken 
out  as  sham,  unless  its  falsity  be  made  to  appear  beyond  a  reason- 
able doubt.  After  considering  all  the  papers  submitted,  I  do  not 
think  that  the  falsity  of  the  affirmative  defense  in  the  case  at  bar 
has  been  made  to  appear  beyond  a  reasonable  doubt. 

[2]  The  plaintiff  also  contends  that,  since  there  is  no  statement 
in  the  defendants'  answer  that  the  agreement  is  intentionally  usuri- 
ous, the  answer  must  be  stricken  out  as  insufficient  and  frivolous. 
It  is  not  necessary,  however,  to  allege  in  terms  that  the  transac- 
tion was  "usurious"  or  "corrupt,"  if  facts  which  amount  to  usury 
are  stated  with  sufficient  certainty.  Miller  v.  Schuyler,  20  N.  Y. 
522,  524.  That  such  facts  are  so  alleged  appears  upon  a  mere  read- 
ing of  the  allegations  of  the  affirmative  defense. 

Motion  denied,  with  $10  costs  to  the  defendants  to  abide  the 
event.  Settle  order  on  notice. 


002  App.  DtT.  733.) 

KACKMULL  T.  BRANDLEIN  «t  VX. 

BADER  'et  aL  t.  SAME. 

(Snpreme  Court,  Appellate  Division,  Second  Department   Octolier  4  1912.) 

1.  Sfxiwscs  d  61^)— pBEVincmoifs— Enowlsoqk  or  Iiam. 

Every  pwaon  1>  presumed  to  know  the  law. 

[Kd.  Kote^For  otber  cant^  we  Brtdeoce^  Gent  Dig.  |  85;  Dee;  Dlff. 

2.  ^RDOB  AND  PUBCHABKB  (|  834*) — ^PlTBOHJUBISB  OF  TBnxilSHT  HOCSE. 

Tenement  House  Law  (Laws  1901,  c.  334)  I  122,  as  amended  by  Laws 
1909,  c.  364,  I  6,  effectlTe  Hay  IS.  1909,  provided  that  If  any  tniUdlng. 
constructed  as,  or  altered  Into,  a  tenemrat  boose  shonld  be  oocnpied  for 
btunan  babltatlon  in  violation  of  the  preceding  section,  wbtcb  required 
a  certificate  of  compliance  with  the  statute,  during  such  unlawful  occu- 
pation any  mortgage  upon  the  premises  might  be  declared  due  at  the 
mortgagee's  option,  tnrovided  that  any  ten^eot  house,  erected  after  April 
10,  1901,  oceiu^  for  human  haMtatim  for  two  yearn  Immediate^  pre- 
eedlng  January  1*  1909,  In  which  no  alterations  had  been  nude  except 
In  compliance  with  the  chapter,  might  be  occupied  as  tt  a  certlflcate  had 
been  issued  that  such  tenement  house  cooformed  to  the  requirements  of 
.  the  chapter,  unless  an  actlou  to  require  It  to  be  vacated  shall  have  been 
brought  within  six  months  after  the  passage  of  the  act    Plaintiff  por^ 

•For  «a«r  MOM  «•«  wm*  topio  *  I  mdmbu  m  Dee.  A  Am.  Dlii.  UW7  to  date,  A  nap'r  IndoM 


Digilized  by 


608 


187  NEW  YOBK  8UPPLB1IBNT 


(Sup.  Ct 


chased  a  tenement  boose  from  defendant  In  1006,  whldi  was  completed 
that  year,  and  collected  the  rents  np  to  1910,  when  ahe  brought  an  action 
for  damages  resulting  from  the  failure  of  the  building  to  comply  with  the 
tenement  house  regolattons,  pnrsnant  to  defendants'  representation.  The 
balldlng  had  been  occupied  as  a  human  habitation  since  it  was  built, 
and  no  alteration  was  made  by  plaintiff.  Held,  that  the  statute  was  ap- 
plicable to  prevent  plaintiff  from  recovering  damages,  or  having  the  deed 
canceled  and  the  purchase  money  returned,  on  the  ground  that  the  house 
did  not  comply  with  the  tenement  bouse  regulations,  according  to  de- 
fmdants'  representations. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Putcbaser,  Ooit  Dig.  II 
959-080;  Dec.  Dig.  I  334.*] 

8.  Statotkb  (I  228*) — Corstbuotion  of  "Pboviso.'* 

The  province  of  a  "proviso"  Is  to  restrain  the  ^acting  clause  of  a 
statute,  and  to  except  something  which  would  otherwise  have  been  with- 
in it,  or  to  modify  the  enacting  Clause. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Gent  Dig.  |  810;  Dec.  Dig. 

1 22a* 

For  other  definitions,  see  Words  and  Phrases,  toL  6,  pp.  HTK-GTHl.} 

4.  Statutes  (}  40*) — "Eraoting  Clause.** 

The  "enacting  clause"  of  a  statute  Is  that  pert  which  oiacts  any  rule 
or  regulation,  no  matter  what  place  It  occupies  In  the  statute. 

[Ed.  Note. — For  other  cases,  see  Statut(»,  Cent  Dig.  4S.  44;  Dec. 
Dig.  S  40.* 

For  other  definitions,  see  Words  and  Phrases,  voL  8,  pp.  2384,  2385.] 

Appeal  from  Special  Term,  Queens  County. 
•  Actions  by  Magdalena  Mackmull  and  by  Frank  Bader  and  another 
against  Christian  Brandlein  and  wife.    From  a  judgment  for  plain- 
tiflfs  in  each  case,  defendants  appeal.  Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS.  WOOD- 
WARD, and  RICH,  JJ. 

Anson  Burlingame  Cole,  of  New  York  City,  for  appellants. 
Heniy  Schoenherr,  of  Brooklyn,  for  respoiulents. 

WOODWARD,  J.  These  actions  involve  the  same  question  of  law, 
were  argued  together,  and  will  be  treated  as  one  case.  Magdalena 
Mackmull's  case  presents  the  most  favorable  state  of  facts  for  the 
plaintiffs,  tiiough  there  is  so  little  difference  in  them  that  there  is  no 
occasi<m  for  distii^uishing  them,  and  we  will  use  the  facts  in  her  case 
for  the  purposes  of  this  appeal. 

She  testifies  that  she  bought  the  house  in  question  in  1906;  that 
she  first  saw  Mr.  Brandlein  about  the  house  upon  a  Sunday  in  Sep- 
tember of  that  year,  and  ^at  Mrs.  Brandlein  was  present  at  the  con." 
versation;  that  Mr.  Brandlein  did  the  most  of  the  talking,  speaking 
in  German ;  that  he  told  her  the  house  was  all  right ;  that : 

"He  said  to  me,  before  X  paid  him  money  on  account,  that  the  house  was 
all  right,  and  I  would  never  have  any  trouble  with  It,  and  these  are  the 
last  houses  that  would  be  allowed  to  be  buUt  that  way  according  to  law. 
He  said  nothing  further,  or  not  much  further.  I  believed  what  he  said  to 
me,  and  paid  him  $25  on  account  then.  I  had  some  trouble  with  the  tene* 
ment  house  department  about  those  houses.  The  inspectors  came  then  la 
1908." 
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It  was  not  disputed  that  in  1910,  prior  to  the,  commencement  of 
the  present  action,  the  plaintiff  tendered  a  deed  to  the  defendants  and 
demanded  a  return  of  the  money  paid  for  the  premises,  with  inter- 
est, claiming  that  the  houses  did  not  ccvuply  with  the  Tenement  House 
Law»  and  that  the  defendants  refused  to  accept  the  deed  or  to  repay 
the  money.  The  original  contract,  bearing  date  of  December  17,  1906, 
was  placed  in  evidence,  and  the  plaintiff  on  cross-examination  testi- 
fied as  to  the  presence  of  several  people  at  the  conversation  which  took 
place  on  Sunday  prior  to  the  making  of  the  contract,  when  she  paid 
over  $25  on  the  contract,  and  that  she  had  no  other  conversation  about 
the  tenement  house.  This  is  the  onl^  evidence  of  fraudulent  misrep- 
resentation, except  that  there  is  a  stipulation  in  tiie  case  which  tends 
to  show  that  the  buildings  did  not  conform  to  all  of  the  requirements 
of  the  Tenement  House  Law  as  it  was  at  the  time  of  the  sale  of  the 
buildings  in  1906. 

The  defendant  testifies,  without  contradiction,  that  the  plaintiff 
came  to  him  and  offered  to  purchase  the  houses ;  that  he  lived  in  the 
houses  at  the  time,  and  that  he  showed  them  to  the  plaintiff,  and  told 
her  they  were  all  right ;  that  they  were  well  built.  He  says  the  build- 
ings were  completely  finished  at  the  time,  in  August,  1906,  and  in  re-, 
sponse  to  questions  by  the  court  he  testified  that  at  the  time  of  the 
sale  six  families  were  living  in  the  house ;  that  the  plaintiff  asked  him 
about  the  tax  rents,  and  that  he  told  her  $12  and  $13  rent,  six-family 
house. 

"I  told  ber  there  were  six  famUles,  and  the  rents  were  $12  and  913 
for  each  apartment  I  can't  remember  any  more  If  I  said  to  her  that  those 
houses  were  the  last  to  be  built  according  to  the  old  law.  I  can't  remembra 
that  no  more;  no,  sir,  I  do  not  raoembw.  I  don't  know,  twcaose  I  ean't 
remember  that  I  said  that  word." 

This  is  the  extent  of  the  evidence  in  support  of  the  allegation  of 
fraudulent  misrepresentation. 

[1]  The  plaintiff,  in  c(»nmon  with  all  other  persons,  is  presumed 
to  know  the  law,  and  she  personally  visited  the  prenuses,  and  was  told 
that  it  was  occupied  by  six  families,  each  of  whom  were  paying  $12 
or  $13  per  month.  Knowing  the  law,  she  saw  the  building  and  its 
appointments,  and  she  was  in  a  position  to  know  that  it  did  not  com- 
ply with  the  law  as  it  then  stood ;  and  it  is  very  doubtful,  assuming 
the  defendant  to  have  used  the  language  ascribed  to  him,  if  either 
of  the  parties  understood  that  he  was  guaranteeing  that  the  house 
complied  with  the  Tenement  House  Law,  or  that  it  was  outside  of 
its  provisions. 

[t]  Assuming,  however,  that  the  representation  was  made,  that  it 
was  false,  and  that  the  plaintiff  relied  upon  the  statement,  where  is 
the  element  of  damage?  Is  there  any  question  that  she  received  ex- 
actly what  was  shown  her  as  constituting  the  property?  She  took. title 
to  the  premises,  it  should  be  remembered,  in  1906,  entering  into  pos- 
session at  once;  and  it  is  conceded  that  she  had  collected  rents  to 
the  amount  of  $2,605.50  up  to  the  time  of  the  commencement  of  this 
action  on  the  1st  day  of  October,  1910.  While  thus  in  possession  and 
collecting  her  rents,  she  testifies  that  she  '*had  some  trouble  with  the 
mN.T.8.-39 
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ten^ent  house  department  about  those  houses.  The  inspectors  came 
then  in  1908."  What  the  trouble  was  does  not  appear.  She  was  cer- 
tainly not  called  upon  to  vacate  the  houses,  for  she  went  on  collecting 
rents  for  two  years,  and  without  making  a  move  to  rescind  the  con- 
tract, and  there  is  no  evidence  from  which  it  can  be  inferred  that  she 
had  any  legal  difficulties  in  reference  to  the  houses.  In  the  meantime 
the  Legislature  of  the  state  of  New  York  amended  the  Tenement 
House  Law,  and,  after  providing  all  of  the  details,  section  122  was 
made  to  read  that : 

"If  any  building  hereafter  constructed  as  or  altered  into  a  tenement  booM 
be  occupied  in  whole  or  in  part  for  human  habitation  in  violation  ot  the 
last  BBCtion"  (which  provided  for  a  certificate  ffif  compliance  with  the  l^ms 
of  the  statute),  "during  such  unlawful  occupation  &ay  bcmd  or  note  secured 
bj  a  mortgage  upon  said  bnlldlng,  or  the  lot  upon  which  It  stands,  may 
be  declared  due  at  the  option  of  the  mortgagee.  •  •  •  Provided,  how- 
ever, that  any  tenement  house  erected  after  April  tenth,  nineteen  hundred 
and  one,  and  which  has  been  occupied  for  human  habitation  for  two  years 
Immediately  preceding  the  first  day  of  January,  nlnete^  hundred  and  nine, 
la  which  no  changes  or  alterations  have  been  made  except  In  compliance 
with  this  chapter,  shall  be  permitted  to  be  occupied  in  the  same  manner  as 
if  a  certificate  had  been  issued  that  such  tenement  house  conforms  in  all 
respects  to  the  requtrementa  of  thia  diapter,  unless  an  action  or  proceed- 
ing to  require  It  to  be  vacated  shall  have  been  brought  within  alx  months 
after  the  passage  of  this  act" 

This  provision  was  enacted  and  became  effective  on  the  15th  day 
of  May,  1909.  The  building,  in  the  possession  of  the  plaintiff,  had 
been  occupied  as  a  human  habitation  for  two  years  prior  to  the  1st 
day  of  January,  1909.  If  it  had  been  altered  at  all,  it  had  been  altered 
by  the  plaintiff^  and  there  is  no  evidence  and  no  preswnption  in  sup- 
port of  the  theory  that  it  had  been  altered,  and  at  the  time  of  the 
commencement  of  this  action  in  1910  more  than  six  months  had 
elapsed  from  the  date  of  the  passage  of  the  act,  and  no  action  is  al- 
leged to  have  been  started  to  require  it  to  be  vacated.  The  build- 
ing was  constructed  after  April  10,  1901,  the  exact  time  being  the 
year  1906,  the  evidence  being  undisputed  that  it  was  commenced  and 
completed  within  that  year;  so  that  all  of  the  conditions  to  entitle 
the  plaintiff  to  the  possession  and  occupation  of  the  premises,  exactly 
as  she  purchased  them,  have  been  fulfilled. 

Whether  the  statements  were  made  by  the  defendant  or  not, 
whether  they  were  true  at  the  time  they  were  uttered,  is  of  no  conse- 
quence to-day,  because  the  plaintiff,  in  the  possession  of  the  prem- 
ises, has  neglected  to  act  until  the  statements,  for  all  practicable  pur- 
poses, have  become  true.  Whatever  may  have  been  her  r^hts  at  the 
time  of  the  alleged  trouble  in  1908,  she  elected  to  remain  in  posses- 
sion and  to  stand  upon  her  rights  under  her  title  fr<Hn  the  defend- 
ants, and  when  the  Legislature  in  1909  established  a  short  statute  of 
limitations,  the  effect  of  which  was  to  permit  her  to  continue  to  oc- 
cupy the  premises  the  same  as  though  the  statute  had  been  complied 
with,  and  when  that  statute  had  run,  she  was  exactly  in  the  position 
in  which  she  would  have  been  if  the  alleged  false  statements  had  been 
true,  and  there  was  no  room  for  any  damages.  This  being  true,  the 
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plaintiff  could  have  no  cause  of  action  against  the  defendants,  and 
the  onnplaint  should  have  been  dismissed. 

[3]  The  language  of  the  proviso  is  broad  and  comprehensive,  and 
it  IS  the  province  of  a  proviso  to  restrain  the  enacting  clause,  and  to 
except  something  which  would  otherwise  have  been  within  it,  or,  in 
some  measure,  to  modify  the  enacting  diuse.  Wayman  v.  Southard, 
10  Wheat.  30,  6  L.-  Ed.  253. 

[4]  And  the  "enacting  clause,"  as  understood  by  the  courts,  is 
that  part  of  the  statute  which  enacts  any  rule  or  regulation,  no  mat- 
ter what  particular  place  it  may  occupy  in  the  enactment.  United 
States  V.  Cook,  17  Wall.  168,  176,  21  L.  Ed.  538.  Here  we  have  a 
general  statute,  enacting  rules  and  regulations  for  tenement  houses, 
with  a  proviso  that  under  certain  circumstances  a  particular  class 
of  sudi  tenement  houses  "shall  be  permitted  to  be  occupied  in  the 
same  manner  as  if  a  certificate  had  been  issued  that  such  tenement 
house  conforms  in  all  respects  to  the  requirements  of  this  chapter." 
Obviously  the  intent  of  this  provision  was  to  take  out  of  the  opera- 
tion of  the  statute  such  tenement  houses  as  had  been  constructed  after 
die  enactment  of  the  original  Tenement  House  Law  in  1901,  where 
there  had  been  a  himian  occupation  for  two  years  preceding  the 
amendment,  and  no  action  was  taken  to  enforce  the  statute  within 
six  months,  and  any  one  who  had  been  in  possession  of  a  tenement 
house  during  the  time,  and  who  has  all  of  the  benefits  which  could 
have  (Xnne  if  the  house  complied  with  the  law,  is  not  in  a  position 
to  complain  of  an  alleged  fraud  committed  in  1906,  and  which  had 
been  acquiesced  in  until  the  Legislature  had  prevented  any  possible 
damage  from  the  alleged  fraud.  The  plaintiff,  at  the  time  of  bring- 
ing this  action,  had  exactly  what  she  contracted  for.  She  had  the 
building  which  was  displayed  to  her,  with  the  capacity  which  was  then 
stated,  and  which  complied  with  the  requirements  of  the  law,  and 
this  is  all  she  had  a  right  to  claim  or  enjoy. 

The  judgments  in  both  cases  should  be  reversed,  and  new  trials 
granted;  costs  to  abide  the  final  award  of  costs.  All  concur. 


062  App.  Dlv.  607.)  . 

SANTIAGO  T.  JOHN  B.  WAI.SH  STEVBDOBB  CO. 

(Bnpreme  Gonrt,  ArawHate  DlTtekm,  Second  Department   October  4,  1912.) 

1.  IfAsraB  AHD  Sebvaivt  (SS  101,  102*) — Dtttt  or  Mabteb — Afpuances. 

A  master  need  not  provide  other  Instrumentallti^  than  he  has  fur- 
nished merely  because  of  request  of  a  servant ;  and  It  Is  Immaterial  tbat 
there  are  better  appliances,  so  long  as  those  provided  are  reasonably  safe. 

[Bd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
135,  171.  174,  178,  179,  180-184,  192;  Dec.  Dig.  »  301.  102.»] 

2.  Teial  (I  268*) — iNSTBucnona — Refusal  of  Request. 

A  requested  <^iarge  bedng  proper,  and  the  point  not  having  been  there- 
tofore refennd  to  In  the  duuge,  refusal  to  give  It,  "exc^t  aa  already 
chafed  on  that  point"  is  error. 

[BO.  Note.— For  other  cases,  see  Trial,  Oent  Dig.  H  662,  67S;  Dec 

Dig.i26a«]  .  
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8.  Uabteb  and  Sbbtaiit  (|  217*)— AssnicpTioir  or  Risk. 

A  stevedore  of  elgbt  gears'  experience,  acting  as  gangwayman  In  tbe 
loading  of  a  vessel,  must  have  known  of  any  danger  from  tbe  absence  of 
lights,  tbe  fact  that  there  was  only  one  skid  on  which  to  rest  tbe  freight, 
ftfter  It  was  raised  to  the  deck,  before  being  lowered  Into  tbe  hold,  and 
the  Cact  that  tbe  foreman  and  wlnchman  were  drunk,  all  of  which  was 
known  to  him,  and  so  aasiimed  the  rlak. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  M 
574-600 ;  Dec  Dig.  J  217.*] 

4.  Tbiai.  (S211*>— iNSTBuonons— PassuupnoR— Failubb  to  Pboduob  Wit- 
nsss. 

Instroctlng,  relative  to  a  person  who  was  In  defaidant^s  ouploy  at 
the  time  and  place  of-  tbe  accident  to  plaintiff,  but  not  shown  to  have 
been  In  defendant's  employ,  or  under  Its  control,  at  tbe  time  of  tbe  trial, 
that,  If  It  had  failed  to  produce  any  material  witness,  tbe  Jury  might 
assume  his  testimony  would  not  be  fSTorable  to  the  party  falling  to  call 
him,  Is  error. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  I  505:  Dec. 
i  211.*1 

&  Mastbb  and  Sebvakt  <i  129*)— INJUBT  TO  Sbbvakt — PBoxncATC  Cause. 
Any  absence  of  lights  was  not  tbe  proximate  cause  of  the  Injury  of  a 
stevedore,  acting  as  gangwayman  in  the  loading  of  a  ship;  be  being  able 
to  see,  the  accident  occurring  from  the  wlnchman  starting  up  tbe  engine 
too  quick,  and  be  not  depending  tm  sl^t  tat  his  actions,  bat  thcgr  b^ng 
controlled  by  signals  given  by  a  whistle^ 

[Ed.  Note^For  other  cases,  see  Master  and  Servanti  Cent  Dig.  H 
267-263;  Dec.  Dig.  {  129.*] 

9.  Masteb  Airo  Skbvant  (}  217*} — Asbuuftion  of  Risk. 

An  employ^,  appreclatli^  any  danger  from  tbe  absence  of  an  appli- 
ance, and  going  on  with  Us  work  when  his  demand  for  the  snpp^lng 
of  the  appliance  was  refnsed,  assumes  the  risk. 

[Ed.  Not& — ^For  pther  cases,  see  Master  and  Servant  Cent  Dig,  B 
674r«00;  Dee.  Dig.  |  217.*] 

T.  MAsm  AKD  Sebvant  di  176*) — Ikjubt  to  Sbbtant— Pboxiicatb  Oaubb. 

Any  incompetency  of  a  fellow  servant  of  the  injured  employ^  Is  not 
ground  for  recovwy ;  be  having  nothing  to  do  with  the  management  vS. 
the  applUnces  in  connection  with  which  the  accident  arose. 

[Ed.  Note.— For  other  cases,  see  Ifaster  and  Servant,  Cent  Dig.  H  807, 
881;  Dec.  Dig.  |  176.*] 
&  Masibb  aits  Sbbtant  a  173*) — Iitjubt  to  Sbbvaht- iNcoimTEKcr  or 
Fellow  Sbbvamt. 

Tbe  master,  not  knowing  or  being  advised  of  the  habit,  is  not  UaUe 
to  an  Injnred  servant  because  of  the  incompetency  of  a  fellow  servant 
on  account  of  bis  habit  of  drinking. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Gent  Dig.  H 
843-^ ;  Dec.  Dig.  |  173.*] 

9,  Mabteb  ano  Sebtaitt  dk  217*)— AssDifFTiON  or  %SK— Thooupetbnct  or 

Fellow  Sebvaht, 

A  servant,  knowing  of  a  fellow  servant's  habit  of  drinking,  and  that 
he  was  drunk  at  tbe  time  of  tbe  accident,  assumed  the  risk  of  his  Incom- 
petency on  that  account 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Gmt  Dig.  li 
674r«00;  Dec.  Dig.  |  217.*] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Rafele  Santiago  against  the  John  E.  Walsh  Stevedore 
Company.   From  a  judgment  for  plaintiff,  and  from  an  order  denying 

•For  other  ohm  mm  lam*  topic  a  |  numbsb  Ib  Dm.  A  Am.  Digs.  1M7  to  data,  *  K«p'r  Xndena 
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a  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new  trial 


Argued  before  HIRSCHBERG,  BURR.  THOMAS,  CARR,  and 
RICH,  JJ. 

James  J.  Mahoney,  of  New  York  City  (M.  J.  Wright  and  Edward 
.  I.  Taylor,  both  of  New  York  City,  on  the  brief),  for  appellant. 
James  Burke,  Jr.,  of  New  Brighton,  for  respondent 

BURR,  J.  [1-4]  This  is  a  common-law  action  of  servant  against 
master.  The  judgment  must  be  reversed  for  errors  in  connection 
with  Iht  charge.  One  of  the  alleged  grounds  of  defendant's  negli- 
gence was  failmg  to  provide  adequate  appliances,  to  wit,  skids,  which 
were  en^loyed  in  the  prosecution  of  the  work.  The  evidence  on  this 
point  was  conflicting.   The  court  was  asked  to  charge: 

**That  the  defendant  la  not  bonnd  to  provide  other  Instrumentalities  than 
lie  has  fnmlsbed  merely  at  the  request  of  a  servant;  that  It  Is  Immaterial 
tiiat  there  are  better  or  different  appliances,  so  lonK  u  those  whldi  he  pro- 
Tides  are  reaaonablr  saCs." 

The  court  said: 

"I  decline  to  charge,  accept  as  already  diarged  upon  that  point.** 

And  defendant  excepted.  The  request  was  a  proper  one.  Fahey 
New  Amsterdam  Gas  Co.,  134  App.  tHv.  611,  119  N.  Y.  Supp. 
437;  Smith  v.  Long  Island  Railroad  Co.,  129  App.  Div.  427,  114  N. 
Y.  Supp.  228;  Maue  v.  Erie  Railroad  Co.,  198  N.  Y.  221,  91  N.  E. 
629;  Harley  v.  B.  C.  M.  Co.,  142  N.  Y.  31,  36  N.  E.  813.  The  point 
had  not  been  theretofore  referred  to  in  the  charge.  Further  allepa- 
tions  of  negligence  were  an  insufficiency  of  lights  and  the  intoxication 
on  this  occasion  of  two  of  plaintiff's  coemploy^s;  <me  being  the  fore- 
man and  the  other  the  winchman.   The  court  was  asked  to  chai^: 

*7bat  If  the  plaintiff  knew  of  the  Insnfflelencr  of  Ughti,  of  the  number 
«»f  skids  that  were  there,  and  of  the  allied  Intoxication  of  O'Hara  and 
CSurysde,  that  he  cannot  recover;  that  he  assumed  the  risk." 

The  court  declined,  except  as  already  charged.  For  die  reason 
above  stated,  the  exception  did  not  qualify  the  declination.  Plaintiff 
was  an  experienced  stevedore,  having  been  engaged  as  such  for  eight 
years  in  this  country.  He  testified  to  the  absence  of  lights,  to  the  fact 
that  there  was  only  one  skid,  and  that  he  knew  that  the  foreman  and 
winchman  were  drunk  on  this  occasion.  With  his  experience,  he  must 
have  known  the  resulting  damages,  if  any.  The  request,  under  the 
circumstances,  should  have  been  complied  with.  Marsh  v.  Chidcering, 
101  N.  Y.  396,  5  N.  E.  56;  Marsen  v.  Nichols  Copper  Co.,  134  App. 
Div.  294,  118  N.  Y.  Supp.  867;  White  v.  Lewiston  &  Youngstown- 
F.  R.  Co.,  94  App.  Div.  4,  87  N.  Y.  Supp.  901 ;  Bria  v.  Westinghouse, 
Church,  Kerr  &  Co.,  133  App.  Div.  346,  117  N.  Y.  Supp.  195;  Ska- 
pura  V.  National  Sugar  Refining  Co.,  83  App.  Div.  21,  81  N.  Y.  Supp. 
1085 ;  Fitzgerald  v.  Newton  Falls  Paper  Co.,  204  N.  Y.  184,  97  N. 
Ef.  457;  Jtooaev  v.  Brogan  Construction  Co.,  194  N.  Y.  32,  86  N.  E- 
814. 
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■  The  foreman,  OTIara,  was  not  called  as  a  witness  on  the  trial. 
PlaintiiFs  counsel  asked  the  court  to  charge : 

"That  If  the  defendant  has  failed  to  prodace  any  material  witness,  tbe 
Jnry  may  asanme  tbat  the  teatUnony  of  aucb  witneoa  will  not  ba  faToiatde 
to  the  party  who  falls  to  call  him." 

The  court  so  charged,  and  defendant  excepted.  Thtre  was  no  evi- . 
dence  in  the  case  that  at  the  time  of  the  trial  O'Hara  was  in  defend- 
ant's employ  or  under  its  control   Defendant,  calling  the  court's  at- 
tention to  that  fact,  asked  it  to  chai^ : 

"That  then  Is,  therefore,  no  presamptlon  that  hla  twtlnwny  would  be 
onfaTotable  to  the  defendant,  it  prodnced.** 

The  court  declined,  adding: 

rrhere  Is  no  proof  of  any  attempt  on  the  part  of  the  defoidant  in  this 
ease  tp  ivodnce  that  witncswi  nor  any  wnmie  oflared  vhx  he  la  not  pro* 
dnoed." 

Defendant  excepted.  'Hiese  esrceptions  present  fatal  error. 

[B,  8]  But,  as  a  new  trial  must  be  had,  it  may'not  be  amiss  for  us 
to  say  that  upon  the  evidence  presented  by  this  record  defendant's 
motion  for  a  nonsuit  should  have  been  granted.  There  is  a  sharp 
conflict  of  evidence  upon  every  material  point  in  the  case,  and  there 
were  many  discrepancies,  contradictions,  and  improbabilities  in  the 
testimony  of  plaintiff  and  his  witnesses.  But,  accepting  it  for  the 
time  being  as  true,  the  accident  resulting  in  plamliff'a  injury  occurred 
in  itus  wise: 

Defendant  was  engaged  on  November  4,  1908,  about  7:30  o'clock 
in  the  evening,  in  loading  a  vessel  lying  at  a  pier  in  the  East  river. 
A  lighter  lay  alongside,  from  which  cotton  was  being  raised  by  a  block 
and  fall,  and  lowered  into  the  ship's  hold.  The  hoisting  appliances 
were  operated  by  a  steam  winch.  Upon  the  deck  of  the  vessd  was  a 
plank  or  skid,  one  end  of  which  rested  upon  the  coaming  of  the  hatch 
and  the  other  on  the  side  of  the  vessel.  Plaintiff  was  the  gangway- 
man,  Chrystie  was  tiie  winchman,  and  O'Hara  was  the  foreman  on 
the  deck  of  the  vessel.  Three  bales  of  cotton  were  placed  in  a  sling, 
the  gangwayman  gave  to  the  winchman  a  signal  to  raise  the  load,  and 
as  it  swung  over  the  deck  of  the  vessel  a  further  signal  to  lower,  so 
that  the  load  rested  on  the  skid.  This  was  to  enable  the  gangwayman 
to  see  that  it  was  clear  in  the  hold,  and  that  the  workmen  there  em- 
ployed were  out  of  the  way  of  the  descending  draft.  Upon  a  further 
signal  they  were  lowered  into  the  hold.  The  bales  of  cotton  had  been 
raised  from  the  lighter  and  rested  on  the  skid. 

As  plaintiff  contends,  before  he  had  an  opportunity  to  see  if  the 
hold  was  clear,  and  before  he  had  given  any  signal,  the  winchman 
started  up  the  engine  and  the  bales  of  cotton  toppled  over  from  the 
skid  and  fell  upon  his  leg,  breaking  it  between  the  knee  and  the  ankle. 
Plaintiff  contends  that  defendant's  negligence  may  be  found  (a)  in  an 
absence  of  lights;  (b)  in  an  insufficient  number  of  skids  (there  was 
only  one  when  there  should  have  been  two) ;  (c)  in  retaining  in  its 
employ  inonnpetent  employ^  with  knowledge  of  their  incompetency, 
which  incompetency  was  tiie  cause  of  the  iropn^r  manag^ient  of 
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the  winch.  So  far  as  the  absence  of  lights  is  concerned,  if  it  existed, 
it  was  not  the  proximate  cause  of  the  injury.  Plaintiff  testifies  that 
there  was  no  light  on  the  deck.  The  testimony  sranewhat  taxes  credu- 
lity»  for  at  half  past  7  on  the  evening  of  November  4th  it  appears  that 
he  could  see  perfectly  to  do  his  work.  He  could  not  only  see  the  bales 
of  cotton  on  the  lighter,  see  them  as  they  came  over  the  ship's  side, 
see  them  a&  they  rested  on  the  skid,  but  also  apparently  see  down  in 
the  hold  sufficiently  well  to  ascertain  if  it  was  safe  to  lower.  Two  of 
his  witnesses,  and  the  only  eyewitnesses  of  the  accident  which  he 
called,  were  engaged  on  the  deck  of  the  lighter,  and  they  claim  to 
have  seen  exactly  how  the  accident  occurred.  One  of  them  testified 
that  he  could  see — 

"the  bales  so  from  the  edge  oi  the  <ladk  to  the  hatdnray.  We  conld  aee 
It;  could  Bee  it  plainly.  We  conid  see  tbe  akld  from  where  I  stood." 

According  to  plaintiff's  testimony,  the  winchman  did  not  depend 
upon  sight.  His  actions  were  controlled  by  signals  given  by  a  whistle. 
As  to  the  skids,  plaintiff  and  his  witnesses  testified  that  there  was  but 
one,  about  2^^  or  3  feet  wide;  whereas,  as  plaintiff  testified,  it  was 
customary  to  have  two  wide  skids.  But  if  the  accident  can  be  attrib- 
uted to  the  fact  that  there  was  but  one,  plaintiff  knew  that  there  was 
but  one,  knew  that  it  was  customary  to  have  two,  and  appreciated  the 
danger,  if  any,  arising  from  the  use  of  one;  for  he  testified  that  he 
OKnplained  to  O'Hara  about  it  14  or  15  minutes  before  the  accident, 
and  he  replied: 

"I  will  not  pnt  any  other  aUds;  go  on  and  work  with  what  yon  have." 

Under  the  authorities  above  cited,  the  risk  from  that  time  <hi  be- 
came his. 

[7-8]  As  to  the  incompetent  fellow  servants,  the  alleged  incompe- 
tency of  O'Hara  may  be  dismissed  from  consideration.  He  had  noth- 
ing to  do  with  the  management  of  the  appliances  in  connection  with 
which  the  accident  arose.  Plaintiff  testifies  that  he  did  nothing  but 
walk  up  and  down  the  deck  and  the  hold.  There  is  no  suggestion  that 
on  this  occas^  he  gave  any  directions  to  the  winchman,  nor  is  there 
evidence  that  he  had  authority  to  employ  and  discharge  the  workmen. 
So  far  as  Chrystie,  the  winchman,  is  concerned,  plaintiff  testified,  that 
pn  the  night  in  question  he  was  "dizzy,"  two  of  his  witnesses  said  he 
was  "drunk,"  a  third  that  at  11  o'clock  he  could  hardly  walk,  and  that 
he  was  put  off  the  job.  As  to  this  he  is  contradicted,  not  only  by  all 
of  defendant's  witnesses,  including  Chrystie  himself,  but  by  one  of 
the  witnesses  called  for  plaintiff,  who,  after  saying  that  he  was  drunk, 
aiimitted  that  he  continued  to  work  the  winch  until  2  o'clock  in  the 
morning  after  the  accident,  when  the  unloading  of  the  lighter  was 
completed,  and  that  O'Hara,  who,  as  plaintiff  testified,  was  so  drunk 
that  "he  could  not  go  down  the  stairs,"  took  plaintiff's  place  after  he 
was  injured,  and  also  worked  until  2  the  next  morning,  performing 
the  duties  of  gangwayman. 

But  there  was  no  evidence  that  Chrystie  was  in  the  habit  of  drink- 
ing to  excess.  One  witness  said  he  had  seen  him  drunk  twice  before; 
but  it  did  not  appear  that  he  was  then  on  duty.  Another  said,  "I  see 
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him  sometimes  have  a  little  in."  It  does  not  appear  tiiat  defendant 
knew  or  was  advised  of  these  lapses.  But  plaintiff  knew  him,  and 
had  worked  with  him  for  years.  If  his  habits  made  him  incompetent, 
he  was  at  least  as  well  informed  of  the  fact  as  defendant,  and,  if  on 
this  occasion  he  was  so  drunk  that  it  was  unsafe  to  work  with  him^ 
plaintiff  knew  even  better  than  defendant  what  his  condition  was. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event  All  concur. 


(isi  App.  Dir.  see.) 

IfATEB  et  aL  T.  HONZO. 
(Sapreme  GoTirt,  Appellate  DiTlalon,  rirst  Department    July  U.  1912.> 
1.  PuuDiNQ  ({  262*)— Tbxax.  AicKNDMsnT— New  OS  DmncBBRT  ItaixirsKs  or 

COUNTIBCLAllf. 

Where  tbe  answer,  in  a  8to<^broker*8  action  to  recover  the  balance 
of  an  accotint,  set  up  a  counterclaim  for  a  conversion  alleged  to  have 
consisted  In  permitting  the  defendant's  stock  to  be  sold  by  banks  and 
otber  InatttDtlona  with  which  It  had  been  i^edged  bv  plaJntU^  a  trial 
ameidment,  aUeglng  tbe  conTmlcm  to  have  takn  place  wba  the- 
stocks  wen  plei^ed,  and  to  bare  consisted  of  the  fact  that  th^  were 
commingled  with  other  securities,  and  that  sudi  securities  were  pledged 
for  a  sum  in  exc<«s  of  that  whlcli  defendant  then  owed  plaintUE,  was 
IncouslBtent  with  the  counterclaim  originally  irieaded,  and  should  not 
bare  been  allowed. 

[Ed.  Note.— For  otber  cases,  see  Pleading,  Gent  Dig.  |  801;  Dec;  IMc 

S  262.*] 

X  Brokebs  <|  24*)— luBmnxs-^PDsoBAKs  or  Btook  ok  MAioiir— Ooims- 

SION. 

A  broker,  who  buys  stocks  for  a  customer  on  a  margin,  is  entitled  to 
pledge  the  stock  for  the  balance  due  on  the  purchase  price,  and  his 
whole  duty  to  his  customer  is  either  to  have  the  stocks  on  hand  or  un- 
der his  control,  and  there  Is  a  conversion  only  upon  refusal  of  the  cus- 
tomer's demand  for  his  stock  with  a  tender  of  the  balance  due  thereon. 

[BA.  Note.— For  other  cases,  see  Btokers,  Oent  Dig.  |  IS;  Dea  Dig. 
I  24.*] 

S.  BsoKEBS  (I  87*) — Aonov— OonnnBci.uic  fob  Wsohgtul  Acts— Som* 

OIENOT. 

A  counterclaim,  In  a  stwAbroker's  action  to  recover  the  balance  of 
an  account  claiming  damages  for  conversion  of  stock,  iriilch  does  not 
show  that  defendant  ever  demanded  his  atoA  and  offored  to  pay  the 
balance  of  the  amount  due  thereon,  nor  that  If  he  had  done  so  the 
broker  had  placed  himself  la  such  a  position  that  he  could  not  have  re- 
possessed himself  of  the  stock  and  made  delivery,  stated  no  cause  of 
action. 

[Ed.  Mote^For  otber  cases,  see  Broken^  Gent  Dig.  U  31-80;  Dea 
Dig.  I  87.*] 
Clarke,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Marcus  Mayer  and  others  against  Angelo  R.  Monzo- 
Fnxn  a  judgment  directed  by  the  (^urt  in  favor  of  the  defendant 
upon  his  cotmterclaim  for  $43,623.81  in  an  action  by  stockbrokers 
to  recover  the  balance  of  an  account,  and  dismissing  the  complaint, 

*Fer  oUi«r  chm  m*  wun*  top  a  *  I  koubbs  In  D«c.  *  Am.  Dls*.  U<ff  to  *aX»,  A  RVr  letesM- 
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and  from  an  order  denying  a  new  trial,  plaintiffs  I4)peal.  Judgment 
and  order  reversed,  and  new  trial  ordered. 

See,  ako,  134  App.  Div.  961,  119  N.  Y.  Supp.  512. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Colby  &  Goldbeck,  of  New  York  City  (David  Leventritt,  of  New 
York  City,  of  counsel,  and  William  F.  Goldbeck,  of  New  York  City, 
on  the  brief),  for  appellants. 

Sumner  &  Pernr  (Herbert  C.  Smyth,  of  New  York  City,  of  coun- 
sel, and  Roderic  Wellman,  of  New  York  City,  on  the  brief),  for  re- 
spondent 

SCOTT,  J.  I  do  not  think  that  this  judgment  can  be  sustained. 
The  facts  have  been  so  carefully  and  exhaustively  stated  by  Mr.  Jus- 
tice CLARKE,  that  it  is  unnecessary  to  restate  them. 

[1]  The  cotmterclaim  upon  which  the  defendant  has  recovered 
was  a  claim  for  damages  for  ccmversion  of  stocks,  and,  as  the  plead- 
ings stood  when  jud^ent  was  rendered,  the  defendant  relied  upon 
two  inconsistent  allegations  of  conversion,  one  comnritted  on  October 
22,  1907,  and  one  committed  prior  thereto.  As  the  answer  was  orig- 
inally drawn,  the  conversion  is  stated  as  having  taken  place  October 
22d,  and  to  have  consisted  in  permitting  the  stocks  to  be  sold  by  banks 
and  other  institutions  with  whom  plaintiffs  had  pledged  them.  By 
the  amendment,  allowed  at  the  trial,  the  conversion  is  alleged  to  have 
taken  place  when  llie  stocks  were  pledged  and  to  have  consisted  of  the 
fact  that  they  were  commingled  with  other  securities ;  the  commingled 
securities  being  so  pledged  for  a  stmi  in  excess  of  that  which  de- 
fendant then  owed  plaintiff. 

I  think,  in  the  first  place,  that  this  amendment  was  one  which 
should  not  have  been  allowed  at  the  trial,  for  it  introduced  an  en- 
tirely new  and  different  cause  of  action,  alleging  as  the  ground  for 
recovery  an  entirely  distinct  tort  from  that  which  was  originally  al- 
leged. Passing  that  objection,  however,  it  is  manifest  that  the  cause 
of  action  set  forth  in  the  amendment  was  inconsistent  with  that  orig- 
inally pleaded,  for  if  plaintiffs  converted  defendant's  stocks  prior  to 
October  22,  1907,  there  could  have  been  no  conversi<xi  on  that  date, 
as  there  was  nothing  left  to  convert. 

[2,  3]  That  it  is  a  conversion  ipso  facto  to  commingle  stocks  be- 
longing to  different  customers  and  to  obtain  a  loan  on  all,  in  excess 
of  the  amount  due  from  any  one  of  the  customers  whosfe  stocks  are 
thus  commingled,  I  do  not  concede.  It  is  settled  that  a  broker  who 
buys  stocks  for  a  customer  upon  margin,  and  to  whom  the  customer 
still  owes  a  part  of  the  purchase  price,  is  entitled  to  pledge  the  stocks 
so  bought  for  so  much  of  the  purchase  price  as  his  customer  still 
owes.  The  broker's  whole  duty  to  his  customer,  under  such  circum- 
stances, is  either  to  have  on  hand  or  under  his  control  the  stocks 
which  he  is  carying  for  his  customer;  but  he  is  not  required  to  do 
both— that  is,  to  have  the  amount  of  stocks  under  control  and  also 
an  equal  amount  on  hand.  The  customer's  right  to  receive  his  se- 
curities accrues,  under  such  circumstances,  only  when  he  tenders  the 
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amount  he  still  owes  and  demands  his  stock.  The  refusal  of  such 
a  demand  constitutes  the  conversion.  If  the  broker  has  the  stock 
under  his  control  (even  if  it  be  pledged),  and  can  resume  posses- 
sion by  paying  the  amount  borrowed  thereon,  not. exceeding  the 
amount  which  the  customer  owes  on  account  of  the  purchase,  there 
has  been  no  conversion. 

It  does  not  appear  that  defendant  ever  demanded  his  stock  and  of- 
fered to  pay  the  amount  which  he  owed,  nor  does  it  appear  that,  if 
he  had  done  so,  plaintiffs  had  placed  themselves  in  such  a  position 
that  they  could  not  have  repossessed  themselves  of  the  stock,  and 
made  delivery.  I  am  therefore  of  opinion  that  no  cause  of  action 
was  made  out  under  the  amendment  to  the  answer. 

As  the  reasoning  in  favor  of  the  affirmance  of  this  judgment  rests 
wholly,  or  at  least  principally,  upon  what  I  deem  to  be  the  erroneous 
conclusion  'that  the  original  hypothecation  of  the  stocks  was  illegal 
and  itself  constituted  a  conversion,  it  seems  to  be  unnecessary  to  dis- 
cuss the  separate  chai^ge  of  cimversion  contained  in  the  answer  as 
originally  drawn. 

The  judgment  and  order  ^pealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs -to  appellant  to  abide  the  event. 

INGRAHAM,  P.  J,  and  McLAUGHUN  and  LAUGHUN,  JJ., 

concur. 

CLARKE,  J.  (dissenting).  This  is  an  action  brought  by  a  firm 
of  stockbrokers  against  a  customer  to  recover  $39,843.10,  balance 
claimed  to  be  due  upon  a  speculative  account.  The  complaint  al- 
leged that  upon  the  defendant's  request,  and  on  mar^n  supplied 
by  him,  plaintiffs  had  bought  and  sold  on  account  various  stocks 
on  the  New  York  Stock  Exchange  and  advanced  divers  sums  of 
money  to  and  for  the  use  of  defendant  in  such  transactions  at  di- 
vers times  from  the  9th  of  July,  1906,  to  the  Ist  day  of  October, 
1907;  that  as  a  result  of  said  transactions  defendant  became  and 
was  indebted  to  plaintiffs  on  said  date  in  the  sum  of  $173,918.35 
as  against  1,900  enumerated  shares  of  stock  bought  at  defendant's 
request  for  his  account  and  which  plaintiiTs  were  then  carrying  for 
defendant  at  his  request;  that  said  1,900  shares  of  stock  had  been 
purchased  at  various  times  between  September  24,  1906,  and  Au- 
gust 1,  1907,  and  at  the  time  of  the  purchase  of  each  item  thereof 
the  shares  so  purchased  were,  in  accordance  with  the  usual  cus- 
tom of  stockbrokers  in  such  cases,  bought  in  plaintiffs'  names  and 
delivered  to  plaintiffs  by  the  respective  vendors  thereof,  and  said 
stocks  were  thereupon,  in  accordance  with  the  usual  custom  of 
stockbrokers  in  such  cases,  pledged  by  plaintiffs  as  collateral  se- 
curity for  loans  obtained  by  plaintiffs  for  the  purpose  of  paying  for 
and  carrying  said  stocks  on  margin ;  that  on  October  1,  1907,  said 
1,900  shares  of  stock,  as  plaintiffs  are  informed  and  believe,  were 
in  the  possession  of  the  banks  and  other  financial  institutions  from 
which  said  loans  had  been  obtained  as  collateral  security  there- 
for, and  continued  in  the  possession  <^  said  pledgees  imtH  on  or 
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about  the  22d  and  23d  days  of  October,  1907;  that  on  said  1st 
day  of^October,  1907,  an  account  was  stated,  and  it  was  mutually 
found  and  agreed  that  defendant  was  indebted  to  plaintiffs  for 
$173,928.35  and  that  his  holdings  of  stock  were  those  enumerated; 
that  on  the  1st  day  of  October,  the  closing  price  of  said  stocks  was 
$156,575;  that  the  value  of  said  stocks  on  said  day  was  over  $17,- 
000  less  than  defendant's  aforesaid  indebtedness,  so  that  defend- 
ant's margin  was  not  only  wholly  exhausted,  but  his  account 
showed  a  net  loss  of  over  $17,000;  that  plaintiffs  on  said  date,  and 
repeatedly  thereafter,  to  and  including  the  22d  day  of  October, 
1907,  called  upon  defendant  for  margin,  but  that  defendant  failed 
to  supply  the  same  and  requested  plaintiffs  to  protect  his  account 
and  carry  his  said  stocks  for  him  ^s  long  as  they  could;  that,  com- 
plying with  defendant's  said  request,  plaintiffs  continued  to  carry 
his  said  stocks  until  October  22,  190/,  without  receiving  further 
margin  from  him ;  that  on  said  day  the  market  prices  of  the  said 
stocks  fell  to  $134,150;  that  at  the  aforesaid  prices  the  net  loss 
on  the  defendant's  said  account  amounted  to  over  $39,000,  and 
plaintiffs  being,  on  said  day,  called  upon  by  the  banks  and  finan- 
cial institutions  from  which  they  had  obtained  loans  as  aforesaid 
on  defendant's  said  stock  as  collateral  for  additional  margin  and 
security,  and  being  unable  to  provide  same  by  reason  of  defend- 
ant's failure  to  supply  them  with  the  necessary  and  proper  margin 
to  protect  his  account,  and  by  reason  of  the  exhaustion  of  their 
own  resources,  were  obliged  to  and  flid  on  the  22d  of  October, 
1907,  suspend  and  make  a  general  assignment  for  the  benefit  of 
creditors ;  that  on  the  following  day,  October  23d,  they  were  peti- 
tioned into  involuntary  bankruptcy,  and  a  receiver  was  appointed 
by  the  United  States  District  Court  who  took  possession  of  the 
property  and  assets  of  the  plaintiffs;  that  on  November  21,  1907, 
they  were  adjudicated  bankrupts;  that  said  bankruptcy  proceeding 
•  continued  until  April  25,  190S,  up  to  which  time  said  bankrupt  es- 
tate was  administered  by  said  receiver;  that  on  said  day  plaintiffs 
by  settlement  made  with  all  their  creditors  became  free  and  clear  of 
all  indebtedness,  and  the  said  bankruptcy  proceeding  was  vacated 
and  discontinued  by  order  of  the  United  States  District  Court,  and 
plaintiffs  were  shortly  thereafter  reinstated  on  the  Stock  Ex- 
change; that  upon  plaintiffs'  suspension  and  involuntary  bank- 
ruptcy the  aforesaid  1,900  shares  of  stock  in  defendant's  said  ac- 
count as  aforesaid  were  duly  sold  on  or  about  October  22d  and 
23d  at  the  average  market  prices  then  prevailing,  by  the  various 
banks  and  financial  institutions  with  which  they  had  been  pledged 
by  plaintiffs  as  aforesaid,  in  liquidation  of  the  aforesaid  loans,  for 
$132,700.25;  that  defendant  is  entitled  to  a  credit  for  dividends 
collected  by  plaintiffs  of  $1,375;  that  by  reason  of  the  premises 
defendant  is  justly  indebted  to  plaintiffs  in  the  sum  of  $39,843.10 
with  interest 

For  a  counterclaim  the  defendant  averred  that  at  all  times  men- 
tioned herein  defendant  was  able  and  willing  to  deposit  such  fur- 
ther and  additional  sums  of  money  as  mai^m  on  his  said  account 
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as  might  be  necessary  to  protect  same,  but  that  plaintiffs  never 
demanded  of  defendant  additional  margin  on  his  account  or  in- 
formed defendant  that  they  would  close  the  said  account  ^f  addi- 
tional margin  was  not  deposited,  and  defendant  never  directed  or 
authorized  plaintiffs  to  close  out  his  said  account;  on  information 
and  belief  that  on  or  about  the  1st  of  October,  1907,  plaintiffs  had 
previously  bought  and  were  carrying  for  defendant's  account  upon 
his  instructions  1,S>00  shares  of  stock  which  defendant  was  at  all 
times  ready  and  able  to  s^ure  with  sufficient  margin,  and  which 
he  at  no  time  authorized  or  directed  plaintiffs  to  sell. 

As  the  answer  stood  at  the  time  the  case  wfent  to  trial,  para- 
graph 14  read  as  follows:  On  information  and  belief,  that  said 
shares  of  stock  were  still  held  by  plaintiffs  for  defendant's  account 
on  October  22,  1907,  and  on  or  about  that  date,  in  violation  of  their 
legal  duty  and  their  agreement  with  defendant  to  sell  only  on  his 
instructions,  plaintiffs  sold  or  caused  to  be  sold  all  of  the  1,900 
shares  of  stock  aforesaid  at  prices  amounting  to  $132,700.25,  less 
commission  and  tax,  and  therefore,  although  repeatedly  requested 
to  do  so,  refused  to  notify  defendant  of  the  condition  of  his  said 
account  and  of  the  said  sales  until  the  3d  of  December,  1908,  and 
have  at  all  times  refused  to  notify  defendant  of  the  names  of  the 
persons  to  whom  said  . sales  were  made,  contrary  to  their  legal  ob- 
ligations as  defendant's  brokers.  (15)  That  since  the  22d  of  Octo- 
ber, 1907,  the  prices  of  the  stocks  sold  by  plaintiffs  as  aforesaid 
have  advanced  very  materially,  and  on  information  and  belief  on 
said  3d  day  of  December,  1906,  the  market  value  of  .s^d  1,900 
shares  of  stock  amounted  to  $204,475.25,  showing  a  loss  to  defend- 
ant by  reason  of  plaintiffs'  said  unauthorized  sales  of  $71,775.  (16) 
That  solely  by  reason  of  plaintiffs'  unauthorized  and  unlawful  act 
in  closing  out  defendant's  account  as  aforesaid,  defendant  has  been 
damaged  in  said  sum. 

Upon  the  trial,  and  over  objection  after  it  had  appeared  that  the 
stocks  of  defendant  had  been  mingled  with  many  others  and  had  been 
hypothecated  for  loans  far  exceemi^  his  indebtedness,  the  fourteenth 
paragraph  was  amended  to  ccMiform  to  the  proof,  as  follows : 

"On  Information  and  belief,  tbat  said  eharea  of  atocfe  on  October  22,. 
1907.  were,  beld  by  financial  tiutltnttcnB  and  banks  with  which  they  had 
been  pledged  by  idalntUta,  on  or  abovt  the  dates  that  said  stoclts  were  pur- 
chased, on  account  of  the  defendant,  and  tbat  said  stocks  at  said  time  of 
said  pledging  were  eonunlngled  with  many  other  shares  of  stock  and  were 
pledg^  In  loa«s  with  said  banks  and  financial  institutions  in  several  loans 
aggregating  In  amount  considerably  more  than  the  amount  dne  from  de- 
fendant for  the  purchase  of  said  stocks  on  the  days  that  the  same  were  so 
purchased,  as  aforesaid,  and  that  at  the  time  of  said  pledging  the  plaintiffs 
did  not  hare  any  stocks  of  like  kind  or  character,  except  each  stocks  as 
were  owned  or  which  had  been  bought  on  account  of  other  customers  of 
the  plalntlfllB,  and  tbat  at  no  time  from  the  time  of  purchase  of  said  stocks 
on  account  of  defendant  until  on  and  after  the  22d  day  of  October,  1907, 
did  the  idalntiff  have  any  stocks  of  like  kind  or  character  other  than  those 
whidi  belonged  to  or  which  bad  been  purchased  on  account  of  otlier  ciu- 
tomers  of  said  plaintiffs,  but  the  defendant  was  Ignorant  of  and  had  no 
knowledge  or  Information  of  the  pledging  of  his  stocks  as  aforesaid,  and 
remained  ignorant  thereof  nntU  after  the  commencement  of  this  action. 
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and  that  on  or  about  Uie  22d  day  of  October,  1907.  in  vlolaUon  of  tbe  plain- 
tiffs' legal  doty  and  their  agreemoit  with  defoidant  to  sell  only  on  hla 
instructions,  plalntiffa,  without  notice  to  defendant,  made  a  general  assign- 
menc  to  their  attorney,  Mr.  William  F.  Ooldbeck,  and  that  snbsequent  there- 
to, to  wit,  the  afternoon  of  the  same  day,  a  petition  in  Involuntary  bank- 
ruptcy was  filed  against  these  plaintiffs  as  alleged  In  the  complaint,  and 
that  said  banknipt^  proceeding  was  satMeiitiaitly*  to  wit,  in  the  montii  of 
May,  1908,  terminated  by  consent  of  the  plaintUb  and  all  the  creditors  who 
had  been  notified  of  said  bankruptcy  proceedings,  and  that  the  defendant 
received  no  formal  or  written  notice  of  said  bankruptcy  proceeding  and 
was  not  made  a  part?  thereto ;  that  on  the  22d  day  of  October,  1907,  and 
days  subsequent  tiiereto,  said  1,900  shares  were  sold  by  the  banks  or  finan- 
cial Institutions  with  which  they  were  pledged  at  the  prices  obtaining  on 
said  day  or  days,  and  that  defendant  had  no  notice  or  knowledge  thereof 
until  after  the  commencement  of  this  action,  and  that  defuidant  did  not 
receiye  any  notice  fnMU  the  plaintiffs  that  his  said  stocks  had  been  sold 
until  on  or  about  the  3d  day  of  December,  1908,  and  that  the  i^lntlflb, 
after  ttie  22d  of  Octobw,  1907,  although  rQ>eatedly  reanested  to  do  so.  ra- 
fnsed  to  notify  defendant  of  the  condition  of  his  said  account  and  the  said 
sales  until  the  3d  of  Decembw,  1908,  and  have  at  all  times  reused  to 
noti^  defendant  of  the  names  of  the  persona  to  whom  said  sales  were 
made,  contrary  to  their  legal  obligations  as  defendant's  brokers." 

And  amended  the  fifteenth  and  sixteenth  paragraphs  by  striking 
out  the  fig:ures  $71,775  and  substituting  in  place  thereof  $35,929.90, 
«nd  amended  the  prayer  so  diat  the  amount  demanded  is  $36,864.45 
with  interest  from  December  3,  1908. 

At  the  close  of  the  case,  after  motions  to  dismiss  the  cqpnterclaim 
had  been  denied,  the  defendant  moved  to  dismiss  the  complaint  and 
moved  for  the  direction  of  a  verdict  on  the  counterclaim  for  $36,- 
864.45  with  interest.  The  plaintiff  moved  for  the  direction  of  a  ver- 
dict for  $40,068.10  principal  and  $10,465.46  interest,  making  a  total 
of  $50,535.56.  The  court  dismissed  the  complaint  and  directed  a  ver- 
dict for  the  defendant  for  $43,499.81,  and  from  the  judgment  en- 
tered thereon  and  tfie  order  denying  a  new  trial  the  plaintiffs  appeal. 

To  summarize  the  change  in  the  situation  which  occurred  upon  the 
trial,  the  counterclaim  as  originally  interposed  claimed  a  conversion 
on  October  22d  by  a  sale  without  notice.  By  the  amended  answer 
defendant  claims  conversion  by  wrongful  pledge  at  the  time  of  the 
purchase,  in  addition  to  the  original  plea  of  conversion  by  sale  with- 
out notice. 

It  appeared  in  evidence  that  the  defendant  had  opened  a  specula- 
tive- account  with  the  plainti^s  in  July,  1906,  for  uie  purchase  and 
«ale  of  stocks  on  mar^n,  as  a  result  of  which  on  August  1,  1907, 
plaintiffs  held  1,900  shares  of  stock  which  they  had  bought  upon  de- 
fendant's orders  and  for  which  they  had  paid  $190,675.50,  and  upon 
which  he  had  put  up  by  way  of  margin  $44,169.15.  Towards  the  end 
of  August,  the  defendant  was  behind  in  his  margin  account  about 
$11,000.  He  was  repeatedly  notified  of  this,  and  responded  by  de- 
positing $1,000  on  the  12th  of  August  and  another  $1,000  on  the  21st 
of  August.  As  the  price  of  stodcs  was  declining,  the 'debit  balance 
against  him  grew  during  the  month  of  September  until  it  reached 
about  $17,000  on  the  10th  of  October.  He  failed  to  respond  to  de- 
mands for  more  margin,  and  on  said  10th  of  October  Mr.  Monzo 
had  an  interview  with  Mr.  Mayer. 
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"Hr.  MoDzo  stated  tliat  be  had  put  up  all  the  moner  that  he  had,  that 
he  could  not  put  up  any  more,  and  begged  me  at  the  time  to  be  lenient 
with  him.  I  told  htm  that  the  times  were  serlouB,  the  times  were  strainedr 
and  required  everything.  He  told  me  that  he  had  lost  about  $40,000,  at 
ffldch  I  told  him  I  was  very,  very  Bwry,  Imt  the  times  wwe  serloos,  and  he 
must  get  me  more  money,  but  Mi.  Monso  says  he  ooold  not  do  It,  but  be 
says,  'Please  don't  aell  me  out,  please  carry  my  stocks  for  me.'  I  told  him 
I  mast  do  the  best  I  can,  and  I  would  do  the  best  to  carry  his  stocks  as 
long  as  I  could.  That  la  all  I  could  promise." 

At  2:45  in  the  afternoon  of  October  22,  1907,  the  plaintiffs  sus- 
pended, made  a  voluntary  assignment  for  the  benefit  of  creditors,  and 
the  following  day,  October  23d,  were  petitioned  into  bankruptcy,  and 
a  receiver  was  appointed  by  the  United  States  District  Court  who 
immediately  took  charge.  At  that  time  defendant  owed  the  plaintiffs 
$173,918.35.  But  the  receiver  obtained  possession  of  none  of 'the 
stocks  in  suit,  took  no  action  in  regard  to  them,  and  made  no  demands 
upon  the  defendant.  The  1,900  shares  of  stock  had  been  pledged  by 
the  plaintiffs  with  various  banks  and  financial  institutions  as  security 
for  loans,  and  on  the  23d  of  October  said  banks,  without  notice  to 
defendant,  sold  said  shares  at  the  market  for  $132,700.25.  Crediting 
the  amotmt  thereof  and  certain  dividends,  plaintiffs  cl^m  as  a  bal- 
ance due  on  the  account  $39,843.10  with  interest. 

The  relation  of  stockbroker  and  customer  is  tolerably  well  fixed 
in  the  law  and  is  succinctly  stated  by  Mr.  Justice  Williams  in  Doug- 
las v.  Carpenter,  17  App.  Div.  329,  45  N.  Y.  Supp.  219,  as  follows : 

"The  relation  of  pledgor  and  pledgee  existed  between  the  defendant  and 
the  plaintiffs.  The  securities  are  the  property  of  the  defendant,  and  the 
plaintiffs  had  a  lien  thereon  for  the  amount  of  their  advances.  The  unau- 
thorized sale  of  the  securities  by  the  plalntlSs  would  have  been  a  conver- 
sion thereof.  An  unauthorised  loan  of  the  securities  by  the  i^lntlffs,  with 
the  nnderstandlDg  that  the  person  boRowlnc  them  might  sell  or  dispose  of 
them  according  to  their  pleasure  wovM  have  been  a  convorslon  tbenot. 
Sncb  sale  or  loan  would  not  have  been  consistent  with  the  general  owner- 
ship and  ultimate  rights  of  the  defendant  «  •  •  The  defendant  had 
the  ownership  of  the  securities,  but  not  the  right  of  possession.  His  In- 
terest Id  the  property  consisted  in  his  right  of  redemption.  payment  or 
tender  of  the  Indebtedness  the  lien  of  the  plaintlfFa  would  have  been  dis- 
charged, and  the  defendant  would  have  become  entitled  to  the  immediate 
r^oratlon  of  his  property.  The  plalntlfTs  might  take  title  to  the  secu- 
rities Id  their  own  name,  and  were  not  bound  to  retain  or  d^ver  the  Iden- 
tical secnrltles  purchased  for  the  defendant  Their  duty  was  to  keep  on 
hand,  or  under  th^  control,  ^ther  the  securities  of  the  defmdant  or  a 
like  kind  and  amount  of  secnrltleB,  and  to  have  them  In  such  sltuatioD 
that  the  defendant  by  paying  the  amount  due  by  him  thereon,  could,  at 
any  time,  obtain  them.  This  was  what  the  plalntlffB  agreed  to  do,  and,  so 
long  as  th^  did  this,  the  fact  that  they  used  the  securities  while  In  their 
possession,  awaiting  redemption  by  the  defendant,  would  not  amount  to  a 
conversion  thereof.  See  Markham  r.  Jaudon,  41  N.  Y.  235 ;  Baker  v.  Drake, 
66  N.  Y.  522  [23  Am.  Sep.  80] ;  Oruman  v.  Smith,  81  N.  Y.  28 ;  Lawrence 
T.  Maxwell,  S3  N.  Y.  19;  Oapron  v.  Thompson,  86  N.  Y.  418;  Taussig  v. 
Hart  68  N.  Y.  429;  OasweU  v.  Putnam,  120  N.  T.  16S  [24  N.  B.  287] ;  Hop- 
per T.  Sage,  112  N.  T.  586  [20  N.  E.  SBO.  8  Am.  St  Rep.  771] ;  Horton  v. 
HorgsD.  10  N.  T.  170  [76  Am.  Dec.  SUJ ;  Stewart  v.  Drake,  46  N.  Y.  440 ; 
Levy  V.  Loeb,  SB  N.  T.  SeS.** 

But  the  right  of  hypothecation  depends  upon  the  fact  that  the 
broker  has  on  hand  or  under  his  eonirol  dther  securities  of  the  cus- 
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ttmxr  or  a  like  kind  and  amount  of  securities.  Do  the  facts  in  the 
case  at  bar  estaUish  that  the  plaintiffs  conformed  to  that  requirement? 

In  Douglas  v.  Carpenter,  supra,  the  action  was  brought  by  a  firm 
of  bankers  and  stockbrokers,  members  of  the  Stock  Exchange  in  New 
York  City,  to  recover  the  balance  of  an  account  growing  out  of  spec- 
ulative stock,  bond,  and  grain  operations  conducted  by  plaintiffs  for 
defendant  on  margin.  The  account  began  October  11,  1888,  and  con- 
tinued until  December  1,  1893.  The  defendant  claimed  that  there 
had  been  conversion  by  the  plaintiffs  of  certain  securities  belonging 
to  the  defendant  by  their  ha\nng  pledged  the  same,  and  that  the  de- 
fendant was  entitted  to  damages  for  sudi  conversion.  The  court 
stated  the  question  as  follows: 

"Were  the  plaintifls  guilty  of  a  conrerston  of  the  defendant's  securities 
bj  pledging  tbon  for  the  benefit  of  the  plaintiffs'  own  batdneas,  mingling 
tbem  with  other  secnrltlea,  and  obtaining  loans  thereon  for  ■  greater  amount 
tban  the  Indebtedness  of  the  d^endant  to  the  plalntifb  on  account  therfr 
of,  and  wlthont  retaining  In  the  plaintiffs*  possession  other  secnrltles  of  a 
like  kind  and  amount?  *  *  *  It  Is  not  doubted  bat  that  the  plalntUb 
might  lawfully  have  pledged  the  defendant's  securities,  by  themselves,  sep- 
arate and  apart  from  others,  for  an  amount  not  exceeding  the  indebted- 
ness to  them  by  the  defendant  thereon.  In  such  case  the  defendant  would 
have  been  protected,  because  he  could  have  gone  to  the  pledgees  and  have 
obtained  the  securities  by  payment  or  tender  of  the  amount  of  his  Indebt- 
edness and  nothing  more  <CaiapmBn  v.  Brooke,  31  N.  T.  76) ;  but  mingling 
them  with  other  secnrltles  and  pledging  them  for  an  amount  larger  than 
tbe  dtfendant^B  indebtedness  would  have  placed  them  where  the  defendant 
coold  not  have  obtained  than  by  a  paymrat  or  toider  of  the  amount  of 
his  indebtedness,  and  would  have  been  tll^l  and  unauthorized.  McNeil  t. 
T&am  National  Bank,  46  N.  T.  S25  [7  Am.  Rep.  341] ;  S<Aouler  on  Bailments 
<lBt  Bd.)  201.  It  will  not  do  to  say  that  plaintiffs  nUgM  be  able  to  get  de- 
fendant's secnritleB  released  from  the  pledges  made  by  them,  by  paying  up 
the  whole  or  a  part  of  the  amount  for  which  the  pledges  were  made,  and  so 
be  able  to  surrender  them  to  defendant  on  payment  or  tender  of  the 
amount  of  bis  indebtedness.  Bis  doing  this,  like  his  pur^iaslng  other  se- 
corttleB  in  tbe  case  of  a  sale  or  loan  already  referred  to,  would  be  de- 
pendoit  upon  bis  haTlng  tbe  funds  to  pay  the  amoonts  for  which  tbe  pledges 
bad  beai  made  or  nptm  hla  ability  to  get  such  secnrltlea  r^eased,  and  the 
same  reasoning  Is  applicable  to  pledges  as  would  apply  to  sales  or  loans 
under  like  drcnmstances.  *  *  *  If  such  pledges  had  been  made,  and  the 
plaintiffs  had  absconded  or  become  entirely  Insolvent,  the  defendant  would 
not  have  been  able  to  get  possession  of  his  securities  by  merely  paying  the 
indebtedness  thereon  by  himself  to  the  plaintiffs.  We  are  unable  in  any 
view  of  the  case  to  see  how  tbe  pledges  of  the  defmdant's  securities  could 
be  said  to  have  been  legal.  It  seems  to  us  that  tbey  were  illegal  and  were 
convetBions  of  such  securities." 

Rothschild  v.  Allen,  90  App.  Div.  233,  86  N.  Y.  Supp.  42,  affirmed 
180  N.  Y.  561,  73  N.  E.  1132,  was  an  action  to  recover  damages 
against  a  firm  of  stockbrokers  for  conversion  of  certain  stocks  bought 
upon  margin.  The  defendants  pledged  the  stocks  with  three  differ- 
ent financial  institutions  for  loans  to  them.  The  defendants*  firm 
suspended  business,  and  on  the  same  day  the  pledgees  of  the  stock 
sold  the  same  and  appropriated  the  money  therefor  to  reimburse  them 
for  loans  which  they  had  made  to  the  defendants.  No  notice  of  the 
time  and  place  of  the  sale  was  given  to  the  customer,  nor  was  he 
given  a  reasonable  opportunity  to  protect  his  mterest  further  mar- 
gins, if  such  act  upon  his  part  would  have  prevailed  to  prevent  a  sale. 
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Having  learned  of  the  suspension,  the  customer  went  to  the  office  of 
the  defendants,  demanded  his  stocks,  and  was  informed  that  the  firm 
had  suspended  business  and  that  they  could  not  make  delivery  of  the 
same.  Mr.  Justice  Hatch,  writing  for  the  Appellate  Division  in  this 
department,  sard: 

"While,  therefore,  the  defendants  herein  had  authority  to  pledge  the  Be- 
curitiea  to  secure  loans  to  them,  yet  they  were  bound  in  making  use  of 
the  aecarltles  to  at  all  times  during  the  life  of  the  transacUon  ke^'  tbem* 
selves  In  readiness  to  dellva  such  secnzitles  or  an  eQulvalrat  immber  of  the 
same  kind  of  shares  to  Frank  whenever  he  should  offer  to  pay  the  unpaid 
portion  of  the  purchase  price.  If  the  sto&a  were  so  pledged  that  delivery 
from  the  pledgee  could  be  had  when  demanded  by  Frank  upon  payment 
by  him  of  the  unpaid  purchase  price,  It  would  answer  ths  obligation  assumed 
by  the  broker,  even  though  he  did  not  have  other  shares  of  the  same  stock 
upon,  hand  to  deliver,  as  all  Frank  was  entitled  to  was  the  delivery  of  the 
shares  to  whl(^  he  was  entitled  upon  payment,  and,  If  be  could  obtain  them 
by  payment,  conversion  of  the  stock  by  the  broker  could  not  be  predicated 
of  the  transactio'h.  •  •  •  When  tliey  pledged  the  stock  to  secure  their 
own  loans,  th^  did  so  at  the  peril  of  beteg  able  to  deliver  the  same  If 
delivery  was  demanded  by  the  owner  and  he  tendered  payment  They  were 
not  authorized  to  pledge  It,  except  upon  that  condition.  It  was  their  act 
which  placed  it  beyond  their  power  to  deliver  this  stock  or  its  equivalent 
when  Frank  made  demand  upon  them  so  to  do.  When  that  demand  was 
made,  they  were  without  ability  to  perform,  and,  as  they  had  not  com- 
piled with  the  conditions  which  alone  gave  them  the  right  to  pledge  the 
stock,  the  resultant  sale  of  the  same  became  by  operation  of  law  their  act, 
and  such  act  was  as  to  them,  and  between  them  and  Franks  a  conversion 
of  his  iffoperty." 

In  Strickland  v.  Magoun,  119  App.  Div.  113,  1(H  N.  Y.  Supp.  425, 
affirmed  190  N.  Y.  545,  83  N.  E.  1132,  on  opinion  below:  On  Octo- 
ber 27,  1901,  Ma|oun  Bros.  &  Co.,  stockbrokers,  had  purchased  on 
margin  for  one  Kidder  100  shares  of  stock.  On  November  29,  1902, 
the  firm  had  rendered  him  a  statement  showing  a  balance  due  to  them 
of  $444.80  and  that  they  held  the  said  100  shares  of  rubber  stock  as 
collateral  security  therefor.  Prior  to  December  16,  1902,  the  brokers 
had  hypothecated  these  shares,  purchased  on  Kidder's  account,  with 
a  large  amount  of  other  securities  as  collateral  security  for  a  call 
loan  to  them  of  $120,000.  The  firm  did  not  have  under  its  name  or 
under  its  control  ready  for  delivery  the  shares  of  stock  purchased  for 
Kidder,  nor  an  equal  amount  of  other  shares  of  said  stock.  It  has 
never  had  since  that  date.  On  October  20,  1905,  Kidder  tendered 
the  balance  due  on  his  account  and  demanded  the  delivery  of  the 
stock,  which  was  refused.  This  action  was  brought  for  conversion. 
The  court  said: 

**If  the  broker,  for  his  own  benefit,  mingles  his  customer's  stock  with 
other  securities  and  rehypothecates  them  for  a  greater  amount  than  the 
amount  of  the  customer's  Indebtedness  to  him,  not  having  under  his  control 
a  like  amount  of  stock  with  which  delivery  can  be  made  If  demanded,  it 
is  an  unauthorized  loan,  and  he  is  guilty  of  conversion.  Douglas  v.  Oar- 
penter.  17  App.  Dlv.  829  [45  N.  T.  Supp.  219] ;  Rothschild  v.  Allen,  90  App. 
Div.  233  [86  N.  X.  Suppw  42].  •  •  •  As  between  the  plaintiff  and  the  de- 
fendants Magoun  and  Van  Dnzer,  the  date  of  conversion  was  Octobw  20, 
1005,  *  *  *  the  date  of  the  demand  upon  them,  and  their  refusal  to 
d^ver  the  stocks.  I  deem  the  20th  of  Novonber,  1905,  a  reasonable  time 
to  allow  the  plaintiff  to  r^lace  tba  ttxx^   Betwem  the  20th  day  of  Oo- 
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tobcT,  1906,  snd  the  20Ui  day  of  November,  1906,  the  atoA  was  quoted  steadily 
at  S7.  The  jdalntlfl  Jb  therefore  oitltled  to  Judgment  tor  ^700  lesa  fSW}, 
the  amount  Temalnlng  unpaid  on  the  stock,  with  Interest  from  the  20Ui  day 
of  NoTmber,  lAOS." 

It  seems  to  me  that  these  three  cases,  two  of  which  were  affirmed 
by  the  Court  of  Appeals,  establish  the  proposition  that  when  a  stock- 
broker, who  has  possession  of  stock  purchased  on  margin  for  a  cus- 
tomer, mingles  that  stodc  with  other  securities  and  hypothecates  the 
mingled  mass  as  security  for  a  loan  exceeding  the  amount  of  his  cus- 
tomer's indebtedness  to  him,  and  has  no  other  like  stock  of  equal 
amount  in  his  possession  or  under  his  control,  the  hypothecation  is 
unlawful  and  constitutes  a  conversion,  because  the  customer  cannot 
redeem  the  same  from  the  broker's  pledgee  upon  tender  of  the  amount 
due  by  him  to  the  broker,  and,  within  the  meaning  of  die  rule  per- 
mitting rehypothecation,  the  broker  has  lost  control  of  the  pledged 
stock. 

In  the  case  at  bar  both  sides  moved  for  the  direction  of  a  verdict 
The  facts  therefore  were  submitted,  for  the  decision  of  the  court  and 
upon  review  are  to  be  interpreted  in  favor  of  the  respondent,  and  we 
are  limited  to  the  consideration  of  whether,  upon  such  favorable  in- 
terpretation, there  is  any  evidence  to  support  the  judgment. 

It  is  conceded  that  no  notice  was  ever  given  to  the  respcmdent  that 
his  stocks  had  been  rehypothecated  or  with  whom.  It  is  ccmceded  that 
no  notice  was  given  to  him  tiiat  they  had  been  sold  until  the  3d  of 
December,  1908.  It  is  conceded  that  his  stocks  mingled  with  many 
others  had  been  hypothecated  to  secure  $6,500,000  of  loans,  and  it  is 
conceded  that  they  were  distributed  among  five  or  six  institutions 
who  advanced  the  loans,  and  that  in  each  case  the  amounts  of  the 
loans,  upon  which  re^ndent's  stocks  omstituted  part  of  the  col- 
lateral, were  far  in  excess  of  the  amount  of  the  indebtedness  of  the 
respondent  to  the  appellants  upon  the  purchase  of  those  identical 
stocks,  and  it  is  conceded  that  all  of  the  stocks  purchased  by  the  ap- 
pellants belor^ed  to  their  several  customers,  and  that  th^  did  not 
have  at  any  time  during  this  transaction  any  free  stock  of  like  quantity 
and  character  of  that  belonging  to  the  respondent 

The  defendant  testified  that  upon  Uiree  several  occasions  after 
the  22d  of  October,  1907,  both  before  and  after  they  resumed  busi- 
ness he  had  interviews  with  the  appellants  at  which  he  was  told  that 
his  stodcs  were  all  right,  that  his  account  was  all  right,  and  in  no 
one  of.  which  was  there  any  intimaticMi  conv^ed  to  him  that  they 
had  been  sold. 

It  is  true  that  the  proof  does  not  show  that  he  ever  made  a  tender 
of  the  amount  of  the  balance  due  by  him,  but  in  Briggs  v.  Jones,  8 
Misc.  Rep.  261,  28  N.  Y.  Supp.  709,  affirmed  on  the  opinion  below 
149  N.  Y.  577,  43  N.  E.  986,  Bischoif,  T.,  writing  for  the  General 
Term  of  the  Court  of  Common  Pleas,  said: 

"Vpca  the  undisputed  erldence  that  the  defendants  had  no  stock  of  the 
same  charactw  subseqnwt  to  the  conTerslon  the  conclusion  that  the  plain- 
tiff's cause  of  aettoa  was  complete  when  such  cwverslon  took  place,  wlth< 
out  a  demand,  rests  upon  unquesttoned  authority.  Gani^  v.  Bank,  98  N. 
T.  487,  493,"  and  cases  dted. 
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The  plaintiffs*  answer  to  this  claim  of  conversion  is  that  the  sale 
was  not  made  by  them;  that  they  could  neither  prevent  it  nor  give 
notice  of  it;  that  by  being  thrown  into  bankruptcy  by  the  filing  of 
the  petition,  the  appointment  of  the  receiver,  and  the  subsequent  ad- 
judication, they  became  civilly  dead;  that  they  had  in  good  faith  per- 
formed their  agreement  with  the  defendant  not  to  sell  out  his  stocks, 
but  to  carry  them  as  long  as  they  could;  that  that  period  had  been 
reached  when  they  went  into  bankruptcy;  that  the  inevitable  result 
of  that  act  was  the  sale  of  the  stocks ;  that  if  they  had  been  in  their  ac- 
tual physical  possession  th^  would  have  been  sold  by  the  receiver; 
that,  being  in  the  hands  of  their  pledgees,  they  were  sold  by  them; 
that  the  failure  and  the  bankruptcy  were  public  acts,  published  in 
the  newspapers  and  a  matter  of  record,  of  which  the  defendant  was 
bound  to  take  notice,  and  of  which  he  did  have  actual  notice;  that 
the  stocks  when  sold  were  sold  at  their  market  value,  and  the  amount 
realized  on  the  sale  credited  upon  their  acrount  with  the  defendant 
in  full ;  that  their  bankruptcy  put  an  end  eo  instante  and  ipso  facto, 
to  this  venture;  that  the  mutual  obligations  became  fixed  as  of  that 
time;  that  such  a  thing  as  the  continuance  of  the  transaction  was 
legally  impossible;  that  the  speculation,  which  depended  upon  the 
abihty  of  the  plaintiffs  to  carry  the  stock  in  order  that  the  defendant 
might  have  a  chance  to  make  speculative  profits,  was  destroyed  by 
die  act  of  bankruptcy. 

It  seems  to  me  that  the  whole  argument  built  upcm  the  bahkrupt<7 
proceeding,  while  ingenious,  is  nevertheless  fallacious.  If  I  am  right 
in  the  conclusion  that  by  the  unlawful  hypothecation  ihe  appellants 
had  converted  the  respondent's  stock,  then  at  the  time  of  the  bank- 
ruptcy proceeding  he  was  a  creditor.  No  schedules  were  ever  filed, 
and  no  discharge  in  bankruptcy  ever  issued.  The  petition  was  dis- 
missed and  the  proceedings  in  bankruptcy  discontinued.  The  plain- 
tiffs are  not  discharged  bankrupts,  but  are  stockbrokers,  reinstated 
on  the  Exchange  and  continuing  in  business  after  a  brief  period  of 
suspension.  They  are  subject  to  all  their  pre-existing  liabilities,  ex- 
cept where  settled  or  compromised,  as  if  no  interruption  of  their  en- 
terprise had  intervened.  They  are  suing  this  defendant  upon  that 
basis.  If  their  claim  against  the  defendant  survives  the  inconclusive 
bankruptcy  proceeding,  his  counterclaim  must  likewise  survive.  They 
made  no  move  to  institute  proceedings  to  collect  their  alleged  claim 
until  after  the  defendant  had  discovered  the  sale  of  his  stocks,  had  dis- 
affirmed said  sale,  and  had  demanded  damages.  The  controversy  is 
not  between  a  bankrupt  estate  and  a  customer.  There  is  no  bankrupt 
estate.  The  receiver  did  not  sell  the  stocks.  They  were  the  property 
of  the  defendant  upon  which  plaintiffs  had  a  lien.  They  were  im- 
properly and  unlawfully  mingled  with  other  stocks  and  rehypothe- 
cated. They  were  sold  without  notice  by  the  pledgees,  not  by  virtue 
of  any  bankruptcy  proceedings,  but  by  virtue  of  the  powers  confer- 
red upon  the  pledgees  by  the  plaintiffs. 

I  can  find  nothing  in  these  proceedings  which  affects  the  claim  of 
the  respondent  upon  the  facts  as  they  appear  in  this  case.  The  nu- 
merous decisions  cited  by  the  learned  counsel  for  the  ^pellants  were 
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made  in  cases  of  real  bankruptcy  where  questions  arose  affectinjg  the 
bankrupt  estate.   They  have  no  application  here. 

As  the  verdict  was  directed,  after  motion  by  both  sides,  there  is 
no  dispute  about  the  value  of  the  stocks  at  the  dates  taken  or  the 
several  computations. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs  and  disbursements  to  the  resp<»ident. 


(152  Ai^  Dir.  617.)  ' 

O'HEHTB  ct  aL  T.  GBNTRAIi  NIBW  BNOLAND  BT.  00. 

(Snpreme  Court.  Appellate  DItIsIoq,  Second  D^rtment   Octolwr  4,  1912.) 

1.  ReFKBENCB  (S  99*)— FlNDIirafr— iNOONHBTEnr  FlKDINQS. 

In  one  cause  of  action  plaintiff  sought  to  recover  under  a  contract 
for  excavating  and  coostractlng  concrete  work,  wblcb  contract  he  allied 
was  completed  on  or  before  Augnat  2l8t;  and  In  another  cause  of  ac^ 
tlOD  he  sought  to  recover  for  work  performed  and  materials  famished 
betwem  August  2l8t  and  Novembo-  11th  under  a  verbal  agreement  by 
defendant  to  pay  the  CMt  of  labor  and  materiala  plus  10  per  cent 
Plaintiff  testifled  that  the  original  contract  was  completed  on  Septen^ 
ber  lat,  and  it  appeared  that  plaintiff  abandoned  the  work  on  October 
asth.  The  referee  found  that  the  original  contract  was  completed 
titer  on  August  21st  or  September  1st,  and  that  plaintiff  was  paid 
for  work  performed  during  September  and  October  as  ascertained  bj 
estimating  the  quantity  under  the  written  contract  Held,  that  the  find- 
ing that  plain  tiff  was  paid  for  the  work  done  In  S^>tember  and  October 
at  the  same  rates  flxed  by  the  written  contract  negatived  the  finding 
that  the  written  contract  had  been  completed  previously. 

[Ed.  Note.— For  other  cases,  see  Reference^  Gent  Dig.  H  148-1JS6; 
Dec.  Dig.  I  99.*] 

2.  jDDOHxnT  (I  200*) — In  Coitfobvitt'to  Plbadikqs  and  Paoor. 

Where  plaintiff  pleaded  and  testified  that  a  written  contract  with 
defendant  was  completed  on  a  certain  date,  and  that  work  was  done 
thereafter  under  a  separate  contract  with  different  terms,  a  recov- 
«y  for  snch  sabseqnent  work  according  to  the  terms  of  the  written 
contract  was  sot  wananted  by  the  pleadings  and  proof. 

[Ed.  Noter^For  otlier  cases,  see  Jndgmeot,  Out  Dig.  |  486;  Dec;  Dig. 

I  26a«] 

S,  CoHmtAOTB  <{  288*)— PSKroBiuncB— Appboval  oa  Dsaisioif  or  BnGiRSBB. 
Mihere  a  contract  for  excavating  and  construction  of  concrete  work 
^vlded  that  defendant's  engineer  should  estimate  the  value  of  the 
work  done,  which  should  form  the  basla  of  partial  payments  on  the 
contract  price,  there  was  no  guaranty  that  absolutely  accurate  calcu- 
latlottB  as  to.  the  amount  of  work  should  be  made,  and  In  the  absence 
^  bad  faith  the  oigineer'a  estimate  furnished  the  only  bada  -for  par- 
tial payments  during  the  progress     the  work.  / 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  ||  1808-1817; 
Dec  Dig.  I  288.*] 

4,  CoMTaACTB  (I  288*)— FxaroBiCAHOB— Apfbotal  of  EhreiirBBfr-GBBinnoan 

OV  PaOGBIBB— "VALUS  OF  PABT  OF  THB  WOBK  DOHB." 

In  a  contract  providing  that  defendant's  engineer  should  estimate  the 
Talue  <tf  the  part  of  the  work  done  as  a  basis  for  partial  payments  dur- 
ing the  progreas  of  tlie  woric,  the  **Talae  of  tihe  part  of  the  wortc  done^* 
was  not  necessarily  the  contract  price  of  Oie  cubic  yards  of  excava^ 
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tlon  or  of  concrete  constnicted,  but  its  ralne  In  r^atlon  to  an  the  sar- 
roandlng  conditions,  or  the  ralne  whicli  would  result  to  defendant  tf 
the  contractor  stopped  work  at  that  particular  point,  which  would  not 
necessarily  depend  on  the  volume  of  materials  removed  or  constructed. 

[Ed.  Note.— For  oUier  eases,  see  Contracts,  Cent  Die.  H  1806-1317; 
Dec;  Dig.  I  28a«] 

0.  OoNTBACTs  (i  288*) — PEBFOBitAKCB— Approval  or  Enqiiome— "Ebtiicate." 

To  "estimate"  the  amount  of  work  done  means  to  form  an  opinion 
from  In^twfect  data,  comparison,  or  experience,  to  calculate  roughly,  or  to 
rate;  and  an  "estimate"  involves  an  exerdse  of  Judgment  In  deler- 
mining  the  amount,  importance  or  magnitude  of  tbbigs  with  th^ 
other  exterior  relations. 

[Ed.  Note.— For  other  cases,  see  Gontractfl,  Cent  Dig.  f|  18(^1817  i 
Dec.  Dig.  I  2SS.* 

For  other  deflnltioDs,  see  Words  and  Phrases,  voL  S,  pp. 

6.  CORTBAOTS   (I  288*) — ^PKBFDBlUnCS— AFFBOTAI.   OT  BNailTXBS— BnxOT  OV 

EaaoB. 

In  a  contract  providing  that  defendant's  engineer  should  estimate  the 
value  of  the  part  of  the  work  done  as  a  basis  for  partial  payments  on 
the  contract  price,  an  error  In  Judgment  In  the  estimate,  not  the  result 
of  design,  does  not  constitute  fraud. 

(Ed.  Note.— For  other  cases,  see  Contracts,  Gait  Dig.  ff  1308-1817; 
Dec.  Dig.  I  288.*] 

Appeal  from  Special  Tern^  Orange  County. 

Action  by  Patrick  P.  O'Hehir  and  another  ^:ainst  the  Central  New 
England  Railway  Company.  From  a  judgment  for  plaintiffs  on  the 
report  of  a  referee,  and  an  order  granting  an  extra  allowance,  de- 
fendant appeals.  Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH.  JJ. 

Elbert  N.  Oakes,  of  Middletown,  for  appellant. 
M.  N.  Kane,  of  Warwick,  for  respondents. 

WOODWARD,  J.  The  complaint  in  this  action  attempte  to  set 
forth  ei^ht  causes  of  action  growii^  out  of  two  contracts  for  the 
elimination  of  |rade  crossings  in  the  state  of  CcHinecticut,  and  the 
action,  being  tried  before  a  referee,  has  resulted  in  a  judgment  for 
the  plaintiff,  based  upon  the  first,  third,  fourth,  and  eighth  causes  set 
forth.  The  first  cause  of  action  is  based  on  the  allegations  that  the 
plaintiffs  are  copartners,  doing  business  at  Warwick,  N.  Y. ;  that 
the  defendant  is  a  corporation  organized  under  the  laws  of  the  state 
of  New  York,  and  that  on  the  17th  day  of  September,  1906,  the  plain- 
,tiffs  and  defendant  entered  into  a  contract  in  writing  for  the  eliminar- 
tion  of  a  certain  grade  crossing  at  West  Norfolk,  in  the  state  of  Con- 
necticut ;  that  the  plaintiffs  should  perform  said  Vfotk  and  furnish 
materials  therefor,  in  accordance  iJierewith  and  the  specifications 
thereto  attached  and  the  plans  accompanying  said  contract,  at  cer- 
tain unit  prices  set  forth  in  detail ;  that  the  defendant  agreed  to  pay 
such  prices  therefor ;  that  the  time  of  performance  was  subsequently 
postponed  from  time  to  time,  and  that  tiie  contract  also  provided  that, 
when  such  contract  should  have  been  completely  performed,  the  chief 
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engineer  should  so  certify  in  writing,  and  give  a  final  estimate  of  the 
work  done  by  the  a>ntractor,  and  a  statement  of  the  amount  due  and 
unpaid  him  therefor,  and  the  defendant  should  within  30  days  there- 
after pay  the  full  amount  which  should  be  so  fotmd  due,  including 
the  percentages  retained  on  former  estimates;  that  on  or  before  the 
21st  day  of  August,  1907,  the  plaintiffs  duly  performed  all  the  con- 
ditions thereof  on  their  part,  and  fully  completed  the  same,  and  also 
performed  extra  work  and  furnished  extra  material  therefor,  as  or- 
dered and  directed  by  said  defendant  under  the  terms  of  said  con* 
tract;  that  upon  conviction  of  said  work  the  plaintiff  requested  the 
defendant  to  furnish  the  final  estimate,  but  that  said  defendant  has 
unreasonably  neglected  and  refused  to  furnish  the  same;  that  the 
agreed  price  and  value  thereof  was  the  sum  of  $5,672,  and  that  $4,- 
676 J 1  has  been  paid  thereon,  and  no  more,  though  demand  there- 
for fias  been  made; 

The  second  cause  of  action  realleges  the  formal  matters  of  copart- 
nership and  incorporation,  and  alleges  that  "between  the  21st  day 
of  August,  1907,  and  the  11th  day  of  November,  1907,  plaintiffs  per- 
formed work,  labor,  and  services  for  and  furnished  materials  to  the 
defendant  at  West  Norfolk,  Conn,,  at  its  request,  of  the  value  of 
$1,669.96,"  and  that  no  part  thereof  has  been  paid. 

[1, 2]  This  second  cause  of  action  is  entirely  ignored  by  the  learned 
referee,  who  treats  all  of  the  work  and  materials  as  having  been 
furnished  tmder  the  contract  above  alleged,  although  it  is  apparent 
from  the  pleadings  and  the  proofs  that  the  work  at  West  Norfolk 
was  not  completed  at  the  time  the  creditors  of  the  plaintiffs  placed 
attachments  upon  the  plant,  tools,  and  work  on  the  26th  day  of  Oc- 
tober, 1907,  at  which  time  the  plaintiffs  abandoned  the  work,  and 
it  was  completed  by  other  "owitractors.  The  plaintiffs'  theory  of  this 
second  cause  of  action  is  that  the  original  contract  was  completed  on 
the  21st  day  of  Atigust,  as  alleged  in  the  pleading,  or  on  the  1st 
day  of  September,  as  testified  to  by  one  of  the  plamtiffs  (which  ap- 
pears to  be  the  only  evidence  in  support  pf  the  all^ation  of  the  com- 
plaint), and  that  the  further  work  and  materials  were  furnished  un- 
der a  verbal  agreement  that  the  cost  of  labor  and  materials  should 
be  repaid  to  the  plaintiffs,  plus  10  per  cent,  for  superintendence,  etc., 
and  this  claim  having  been  wholly  disregarded,  and  the  plaintiffs  hav- 
ing been  permitted  to  recover  for  all  of  the  work,  labor,  and  materials 
on  the  basis  of  the  original  contract,  it  seems  entirely  clear  to  us 
that  the  finding  that  the  contract  was  completed  on  the  2l8t  day  of 
August,  or  on  the  1st  day  of  September,  is  wholly  without  evidence 
to  support  it.  The  learned  referee  found  as  a  fact  that : 

"For  the  ««Tatioii  and  concrete  work  performed  by  platntUEi  at  West 
Norfolk  during  the  montbs  of  September  and  October,  1907,  th^  were  paid, 
as  In  preeedtiv  montbs,  for  the  value  of  the  work  then  performed  a«  the 
same  was  ascertained  by  compatbis  tha  anantlty  of  work  In  coble  yarde 
and  paybv  Uierefor  ttie  req>ectlTe  unit  prices  named  In  said  writtm  om- 
tnct" 


If  the  contract  was  completed  at  the  date  mentioned  in  the  cc«n- 
plaint,  or  at  the  date  testified  to  by  the  plaintiff,  then  the  pl»ntiffs 
could  not,  under  the  Ull  of  particulars,  be  entitled  to  have  their  com- 
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pehsation  fixed  upon  the  basis  of  the  contract,  but  upon  the  basis  of 
the  alleged  oral  agreement,  and  the  findings  of  the  referee  are  en- 
tirely inconsistent.  Either  the  contract  was  not  completed  up  to  the 
time  of  the  abandonment  of  the  work  on  the  26th  day  of  October, 
or  the  plaintiffs  were  entitled  to  have  thdr  second  cause  of*acti<Ki 
sustained,  and  upon  the  basis  of  the  verbal  contract;  and  yet  the 
learned  referee,  finding  that  the  contract  was  fully  performed,  we 
must  assume  as  of  the  only  date  as  to  which  there  is  any  evidence  of 
its  full  performance,  on  the  1st  day  of  September,  1907,  finds  at  the 
request  of  the  defendant  that  the  plaintiffs  were  paid  for  the  excava- 
ti(»i  and  concrete  work  upon  this  job,  omipleted  on  the  1st  of  Sep- 
tember, for  the  months  oi  September  and  October  of  the  same  year 
at  the  rates  fixed     the  contract. 

It  seems  to  us  that  the  finding  that  the  contract  was  fully  performed 
(and  such  finding  must  be  in  harmony  with  the  pleadings  as  modified 
by  the  evidence  without  objection)  must  relate  to  the  21st  day  of 
August  or  the  1st  of  September,  and  that  a  finding  that  the  plaintiffs 
were  paid  for  this  same  class  of  work,  at  the  same  rates  as  fixed  by 
the  contract,  for  the  months  of  September  and  October,  negatives  the 
finding  that  the  contract  was  performed  at  the  time  alleged  and  (we 
may  assume)  supported  some  evidence.  If  the  contract  was  not 
performed  at  the  date  fixed  by  the  plaintiff,  and  was  not  substantially 
completed  until  the  26th  day  of  (Dctober,  when  the  work  was  con- 
ccdedly  suspended,  then  the  findings  of  the  referee  are  not  in  har- 
mony with  the  pleadings  or  the  proofs,  and  the  rule  still  prevails 
that  "judgment  should  be  rendered  in  conformity  with  the  allega- 
tions i^nd  proofs  of  the  parties,  secundum  allegata  et  probata." 
Wright  V.  Delafield,  25  N.  Y.  266,  268.  Here  the  plaintiff,  under  an 
allegation  that  the  contract  was  perfgrmed  on  the  21st  day  of  Au- 
gust, has  been  permitted  to  recover  for  work  performed  subsequent 
to  that  time  under  the  terms  of  the  contract  alleged  to  have  been  fully 
performed,  while  claiming  for  such  work  under  an  oral  contract  upon 
different  terms.  We  think  this  is  not  warranted,  and  that  the  learned 
referee  erred  in  his  findings  and  in  his  conclusions  of  law  in  reference 
to  tfie  first  and  second  causes  of  action. 

The  tiiird  cause  of  action  realleges  the  formal  parts  of  the  first 
cause  of  action,  and  avers  that  on  the  17th  day  of  September,  1906. 
the  parties  entered  into  a  writtoi  contract  for  the  elimination  of  a 
grade  crossing  at  Winsted,  Conn.,  under  substantially  the  same  terms 
and  conditions  of  the  contract  hereinbefore  referred  to,  and  that — 
"aald  contract  farther  provided  that  on  or  about  the  1st  day  of  each  month 
during  the  progress  of  the  work  an  estimate  should  be  made  by  the  en- 
gineer of  the  defendant  of  the  value  of  the  iMrt  <a  the  work  done  up  to 
such  time,  and  upon  bia  certificate  ot  the  amount  being  presented  to  the 
propw  official  the  defendant  the  amount  of  said  estimate,  less  a  retained 
10  iwr  cent,  and  less  preTlons  payments,  should  be  paid  to  the  plaintiffs 
on  the  aOtb  of  month  for  the  work  done  the  prevlons  month;  that 
between  September  IT,  1906,  and  November  1.  1907,  pursuant  to  aald 
contract,  plalntUfs  performed  work  and  furnished  materials  theremider  as 
provided  in  said  contract  of  the  agreed  value  of  $20,133.09,  and  folly  pw- 
formed  all  the  agreements  of  aald  contract  on  their  part  to  be  performed 
durins  said  time:  that  no  part  thereof  has  been  paid,  except  the  siun  of 
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The  fourth  cause  of  action  is  for  extra  labor  and  materials  fur- 
nished under  this  contract  to  the  extent  of  $254.17;  and  the  fifth 

cause  of  action  is  of  the  same  general  character,  for  changes  in  flie 
work  as  it  progressed,  amounting  to  $1,200,  on  which  $480  has  been 
paid.  The  sixth  and  seventh  causes  of  action  are  not  involved,  and 
the  eighth  cause  of  action  realleges  the  formal  part  of  the  first  cause 
of  action  and  the  second  paragraph  of  the  third  cause  of  action,  re- 
latii^  to  the  making  of  the  contract  for  the  Winsted  work,  and  avers 
that— 

"said  deCendant,  throtigh  Its  mgliieer.  offlcera,  and  agents,  made  and  ren- 
dered to  the  plaintiffs  false  and  fraudulent  estimates  of  the  amount  of  work 
porformed  by  plaintiffs  daring  eadi  month  from  September  19,  1906,  to  •No- 
vember 1,  1907,  and  by  reason  thereof  ta^d  back  a  large  pert  of  the  amount 
due  plaintiffs  each  month  daring  said  term,  and  by  reason  thereof  failed  to 
perform  their  part  of  said  contract  by  furnishing  the  estimates  and  making 
tlte  payments  therein  agreed  to  he  made  under  said  contract,  and  In  conse- 
quence of  the  failure  of  defendant  to  perform  its  contract  as  aforesaid,  and 
because  of  such  false  and  fraudulent  statements  and  estimates,  and  the 
withholding  of  the  moneys  due  plaintiffs  by  defendant,  and  for  that  reason 
only,  plaintiffs  were  obliged  to  discontinue  work  on  said  contract  on  or 
about  NoTemb»  1,  1907;"  that  by  reason  thereof  plaintiffs  were  damaged 
In  the  sum  of  f7,2C7.50,  and  that  no  part  thereof  has  been  paid. 

There  is  no  dispute  that  the  plaintiffs'  creditors  placed  attachments 
upon  their  plant,  tools,  etc.,  on  the  26th  day  of  October,  1907,  and 
that  the  plaintiffs  discontinued  work  immediately,  and  that  subse- 
quently the  plaintiffs  in  a  written  memorandum  consented  that  the  de- 
fendant should  relet  the  contract  to  other  contractors,  and  that  these 
contractors,  using  the  plaintiffs'  plant  and  materials,  under  an  agree- 
ment with  the  defendant,  subsequently  completed  the  work.  The  de- 
fendant has  counterclaimed  for  the  amount  which  it  cost  to  complete 
the  work,  over  and  above  the  contract  price  with  the  plaintifTs,  and 
these  counterclaims  have  all  been  disallowed,  on  the  ground  that  the 
defendant  was  guilty  of  a  fraud  which  prevented  the  plaintiffs  from 
performing  their  contract,  and  the  learned  referee  has  given  judg- 
ment in  favor  of  the  plaintiffs  for  some  of  the  matters  involved  in 
the  third,  fourth,  fifth,  and  eighth  causes  of  action. 

The  evidence  indicates  that  the  defendant's  engineer  had  from  time 
to  time  giv«n  estimates  as  the  work  progressed,  and  that  the  plaintiffs 
had  accepted  these  estimates,  and  had  drawn  the  money  upon  them 
as  provided  in  the  contract.  On  or  about  the  11th  day  of  November, 
1907,  it  appears  that  an  assistant  engineer,  in  the  absence  of  the  en- 
gineer in  charge,  made  up  an  estimate  of  the  amount  of  work  per- 
formed up  to  the  time,  and  this  estimate  indicated  that  the  amount 
which  would  be  due  to  the  plaintiffs  on  the  20th  day  of  November, 
1907,  was  $4,447.22,  and  it  is  by  accepting  this  estimate  without  ques- 
tioning, although  there  is  much  evidence  to  indicate  that  it  is  most  in- 
accurate, that  the  alleged  fraud  is  spelled  out.  No  other  fact,  90  far 
at  we  are  able  to  find,  is  established  which  would  in  any  manner  ttad 
to  show  that  the  defendant  has  been  guilty  of  any  fraud  in  the  prem- 
ises. The  contract,  it  will  be  remembered,  provided  for  payment  t^on 
tbe  basis  of  the  unit  of  square  yards  of  excavation  and  constmotion 
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of  concrete  wotic,  with  some  other  units  of  lesser  importance,  and  it 
was  provided  that  the  defendant's  engineer  should,  on  or  about  the 
1st  of  each  month,  make  an  estimate  of  "the  value  of  the  part  of 
the  work  done  up  to  such  time,"  which  ^ould  form  the  basis  of  the 
payment  to  be  made  on  the  20th  of  the  month. 

[3]  The  contract  did  not  undertake  to  guarantee  that  the  defend- 
ant's engineer  would  make  an  absolutely  accurate  calculation  as  to 
the  amount  of  work  done  at  the  time  of  making  up  the  statement. 
The  parties  mutually  agreed  that  the  engineer  would  make  up  an  esti- 
mate of  the  value  of  the  work  performed,  and,  in  the  absence  of  bad 
faith  upon  the  part  of  the  engineer,  such  estimate  furnished  the  only 
basis  of  partial  payments  during  the  prv^ess  of  the  work.  It  is  not 
questioned  that  the  engineer  did  make  these  monthly  estimates.  It  is 
conceded  that  such  estimates  were  made,  and  that  the  plaintiffs  ac- 
cepted these  estimates  and  were  paid  the  amounts  shown  to  be  due 
under  the  terms  of  the  contract  up  to  the  month  in  which  they  aban- 
doned the  work,  and  unless  there  is  evidence  in  this  case  to  show  bad 
faith  on  the  part  of  the  engineer  there  is  no  foundation  for  tiie  plain- 
tiffs' recovery,  no  ground  for  throwing  out  the  defendant's  counter- 
claim. Hiere  is  absolutely  no  evidence,  so  far  as  we  are  able  to  dis- 
cover, of  any  act  on  the  part  of  the  defendant's  engineer  from  which 
the  inference  can  be  drawn  that  he  acted  in  bad  faith  in  the  matter. 

The  contract  is  plain  and  unambiguous;  the  basis  of  calculation 
simple.  The  labor  and  materials  entering'  into  the  work  were  to  be 
paid  for  on  the  basis  of  the  number  of  cubic  yards  of  excavation  made 
and  concrete  construction  put  in.  The  woric  was  being  performed 
by  the  plaintiffs,  competent  contractors,  we  may  assume,  entirely  capa- 
ble either  of  actually  measuring  the  work  accomplished,  or  of  making 
an  estimate  of  the  quantity,  l^ey  had  access  to  every  fact  and  figure 
which  could  have  been  known  to  the  defendant  or  its  ei^neer,  and, 
so  far  as  appears,  they  accepted  the  estimates  as  made  by  him  from 
month  to  month  without  any  complaint,  without  suggestion  that  they 
were  less  than  the  work  actually  accomplished.  There  is  no  evidence 
that  the  defendant  or  its  engneer  took  any  steps  looking  toward  the 
deceiving  of  the  plaintiffs.  The  defendant  did  not  deny  the  plaintiffs 
access  to  Ae  work  for  the  purpose  of  making  their  own  estimates, 
or  of  measuring  up  the  work,  and  no  fact  is  pointed  out  to  indicate 
that  the  defendant's  engineer  ever  did  or  said  anything  tending  to  ob- 
scure the  facts  to  the  plaintiffs,  and  the  evidence  is  quite  as  consistent 
with  the  theory  that  the  defendant's  engineer  had,  previous  to  No- 
vember, overestimated  the  amount  of  work  done,  thus  permitting  the 
plaintiffs  up  to  that  time  to  collect  more  than  they  were  entitl^  to, 
as  that  the  estimate  of  November  was  right,  and  all  the  odiers  wrong. 

[4]  But  we  are  going  to  asstmie,  for  the  purposes  of  this  discus- 
sion, that  the  November  estimate  was  right,  and  that  the  previous  es- 
timates were  wrong,  in  their  statement  of  the  number  of  yards  of  ma- 
terial removed  and  the  number  of  yards  of  concrete  put  in,  for  this  is 
the  most  favorable  view  to  the  plaintiffs;  and  we  then  hold  that  the 
evidence  does  not  show  a  fraudulent  breach  of  the  contract  on  the 
part  jof  . the, defendant  The  language  of  the  contract  is  not  that  Uie 
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engineer  shall  furnish  a  statement  of  the  amount  of  excavation  or  of 
the  concrete  work  performed,  or  of  the  materials  used,  but  that  "dur- 
ing the  progress  of  the  work  an  estimate  should  be  made  by  the  en- 
gineer of  the  defendant  of  the  value  of  the  part  of  the  work  dcme  up 
to  such  time,"  which  is  quite  anodier  thing.  The  "value  of  the  part 
of  the  work  done"  is  not  necessarily  the  contract  price  of  a  fixed  num- 
ber of  cubic  yards  of  ea^  removed,  or  of  a  definite  number  of  yards 
of  concrete  actually  in  place.  The  value  of  the  part  of  the  work  done 
is  its  value  in  relation  to  all  the  surrounding  conditions — is  the  value 
of  that  part  of  the  work  accomplished  which  would  result  to  the  de- 
fendant if  the  plaintifEs  should  stop  work  at  that  particular  moment, 
and  this  would  depend  upon  many  things  entirely  apart  from  the  mere 
cubic  yards  of  material  removed  or  placed.  It  is  to  be  noted  that  the 
contract  does  not  relate  to  the  volume  of  materials  removed  or  placed, 
in  so  far  ai  the  question  now  before  us  is  concerned,  but  to  the  "value 
of  the  part  of  the  work  done" ;  and  this  value  is  to  be  estimated,  not 
by  measuring  the  materials,  but  by  the  defendant's  engineer. 

[6j  The  contract  clearly  contemplates  that  the  defendant  is  to  have 
the  benefit  of  the  judgment  of  its  engineer  as  to  the  value  of  the  work 
done,  which  depends  upon  the  quality  of  the  workmanship  as  well  as 
the  quantity  of  materials  removed  or  in  place,  and  it  was  upon  his  es- 
timate of  the  value  of  the  work  done  that  the  partial  payments  were 
to  be  made,  and  the  fact  that  he  may  have  made  a  statement  of  his 
estimate  of  the  quantity  of  the  work  done  in  arriving  at  his  conclu- 
sions, or  that  some  one  else  found  the  quantities  different,  is  not  suffi- 
cient to  sustain  the  burden  of  proving  fraud.  To  estimate  is  defined 
by  Webster  to  be  to — 

"torm  an  opinion  of,  as  to  amount  number,  etc.,  from  imperfect  data,  com- 
parison, or  ezpNlence;  to  make  an  estimate  of;  to  calcnlate  ronj^ily;  to 
rate ;  as,  to  estimate  tbe  cost  of  a  trip,  tbe  number  of  fe^  In  a  place  of 
land." 

Again  the  same  authority  says : 

"The  noun  'estimate.*  like  Its  rerb,  supposes  chiefly  an  exercise  of  jndg- 
ment  In  determining  the  amonnt,  importance,  or  magnitude  of  things,  with 
tbelr  other  eztorlor  rtiatlons;  as,  an  estimate  of  expenses  Incurred." 

Suppose  the  defendant's  engineer,  in  the  exercise  of  his  judgment 
in  estimating  the  value  of  the  part  of  the  work  done  from  month  to 
month,  did  fix  that  value  at  less  than  it  would  be  if  calculated  upon 
the  exact  amount  of  materials  removed  or  placed ;  is  there  any  fraud 
in  that,  of  itself  ?  Was  it  not  within  the  discretion  vested  in  him  by 
the  contract  by  its  language  and  its  spirit?  That  was  the  condition 
on  which  the  defendant  agreed  to  make  payments.  It  was  the  condition 
on  which  the  plaintiffs  agreed  to  perform  the  whole  work,  and  unless 
the  evidence  is  sufficient  to  show  that  the  defendant's  engineer,  in 
making  these  estimates  of  the  value  of  the  work  performed  from 
month  to  month,  was  actuated  by  bad  faith,  the  plaintiffs  have  failed 
to  establish  the  eighth  cause  of  action. 

Ordinarily,  a  party  employed, to  perform  a  given  piece  of  work  is 
not  paid  until  the  work  is  completed.  The  contract  price  is  based  on 
the  value  to  the  owner  of  the  premises  on  which  the  work  is  to  be 
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done  of  the  completed  contract  He  is  willing  to  pay  a  given  sum, 
either  in  Itunp  or  to  be  determined  upon  the  materials  in  place,  for 
the  completed  work,  and  if  he  consents  to  pay  as  the  work  progresses, 
such  payments  are  based  upon  the  value  of  the  work  as  it  stands  at 
the  time  of  payments,  and  not  upon  the  unit  price  of  such  materials 
as  may  have  been  placed  at  any  particular  time.  This  is  what  this 
particular  contract  expressly  provided  for,  yet  the  learned  referee  has 
found  that  the  defendant  is  guilty  of  fraud,  because  its  engineer's 
estimate  for  certain  months  is  not  equal  to  the  unit  cost  of  ^e  ma- 
terials in  place  at  these  times,  as  shown  by  another  estimate,  which  is 
assumed  to  be  correct,  in  spite  of  the  fact  that  there  is  much  evidence 
in  the  case  pointing  to  the  contrary. 

[8]  Assuming,  however,  that  the  proper  basis  is  the  units  agreed 
upon  as  the  basis  for  the  ultimate  price  to  be  paid  for  the  work,  the 
mere  fact  of  an  error  in  the  estimate  would  not  o>nstitute  any  part 
of  a  fraud.  The  error  must  have  been  the  result  of  design,  not  a 
mere  error  in  judgment,  and  the  case  is  absolutely  barren  of  such 
evidence.  So  far  as  the  evidence  discloses,  the  defendant  acted  in 
good  faith  throughout  the  transaction,  and  if  the  engineer  made  a  mis- 
take in  his  estimate  of  the  value  of  the  work  done  at  particular  times, 
it  was  one  of  the  risks  which  the  plaintiffs  took  in  entering  into  the 
contract  If  they*  had  wanted  to  be  paid  for  all  the  work  performed 
at  the  unit  prices  as  the  work  progressed,  th^  should  have  so  stipu- 
lated in  their  contract  This  would  have  presented  a  case  where  any 
engineer  could  have  measured  up  the  work,  and  no  reliance  upon  es- 
timates would  have  been  necessa^.  But  no  such  contract  was  made, 
and  the  plaintiffs  have  no  right  to  place  the  burden  upon  the  defend- 
ant, who  has  simply  performed  its  contract. 

The  whole  judgment  appears  to  be  based  largely  upon  the  erroneous 
theory  that  the  defendant  has  been  guilty  of  fraud,  and  as  there  is  no 
evidence  from  which  fraud  can  properly  be  fotmd,  the  judgment  does 
not  rest  upon  a  secure  fotmdation,  and  should  not  be  permitted  to 
stand.  , 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted ;  costs  to  alude  the  final  award  of  costs.  All  conctir. 
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THOMPSON  et  al.  t.  PETERSON  et  aL 


<Snpreme  Goar^  Appellate  DItIsIod,  Second  Department   October  4.  1912.) 

1.  Wills  (f  163*)— Acnov  to  Bn  Abidb  Pbobatb— Undue  ImrLusiTcis— Bub- 
DBN  OF  Pboof. 

Plaintiffs,  In  an  action  to  set  aside  probate  of  a  will  for  undue  lii' 
fluence  in  its  execution,  have  tbe  bnrden  of  proving  such  Influence. 

[Ed.  Note.— For  other  cases,  see  Willi,  Gent.  Dig.  M  888-M2;  Dec. 
Dig.  I  163.*] 

£  Wills  (S  166*) — EliEoxmoir— Uhdub  lHn,uENCB— Evidekc*. 

Proof  of  undue  Influence  in  the  execution  of  a  will  most  be  of  a  suIj- 
Btantial  nature.  Mere  conjecture  or  speculation,  or  the  posslblUty,  that 
It  may  bare  been  used.  Is  not  enoogh. 

[Ed.  Note.— For  other  cues,  see  Wills,  GovL  Dig.  H  421-48T;  Dec 
Dig.  i  166.*] 

5.  Wills  (|  168*} — Exsounon— Unddk  IiirLnEncs— Btidinob. 

That  tbe  beneflclarles  of  a  will  were  not  blood  relatives  of  testator 
raises  no  presumption  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  fS  38&-402;  Dec. 
Dig.  f  163  *] 

4.  Trial  (|  330*>— Tkbdiot — Setbbai.  Issues. 

Tbe  verdict  must  fail,  where  It  cannot  be  said  on  whldi  of  two  Issues 
it  was^  predicated,  and  there  was  error  In  the  sabmlssion  of  one  of 
them. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent  Dig.  {8  T77-7S1% ;  Dec. 
Dig.  I  330.*] 

6.  SJriDENCE  (S  664*) — Expert  Testucont— Bxcbptiokb  to  Oeneeal  Ruuc. 

Experts  are  not  confined  to  a  statement  of  a  general  rule,  but  may 
state  recognized  exceptions  thereto;  so  the  testimony  for  defendants 
In  an  action  to  avoid,  on  the  ground  of  mental  incapadty.  a  will  exe- 
cuted shortly  before  testator's  death,  t)elDg  that  he  was  In  fact  at 
BUdi  time,  possessed  of  all  his  mental  powers  and  of  sound  mind,  an 
expert  may  testify  that,  ootwlthstanding  the  general  rule  to  the  con- 
trary, one  dying  of  the  disease  he  did  may  be  perfioctly  oonsdous  and 
capable  mentally  up  to  a  few  mbiutee  before  his  death. 

[BO.  Note^For  other  casee,  see  Evidence,  Gent  Dig.  |  SSTO;  Dec. 
Dig.  I  054.*] 

6>  Wills  (|  482*)— Acnoir  to  Sst  Asidb  Pbobatb— Fbobate  ab  Btidbmcb. 

Under  Code  C^r.  Proa  |  2653a,  declaring  that.  In  an  actl<m  to  set  aside 
the  probate  of  a  will,  the  decree  admitting  It  to  inrobate  shall  be 
prima  fade  evidence  of  Its  due  attestation,  execution,  and  validity,  and 
that  the  party  sustaining  the  will  shall  be  entitled  to  open  and  close, 
and  that  he  shall  offer  the  will  and  probate,  and  rest  and  the  other 
party  shall  then  offer  his  evidence,  and  tbe  party  sustalnlns  the  will 
shall  then  offer  his  other  evidence,  the  will  and  decree,  unanswered, 
Is  sufficient  to  require  a  verdict  sustaining  it;  so  that  though  the  de- 
cree Is  not  conclusive,  after  the  opponents  of  the  will  have  offered  their 
evidence,  Instmcting  that  tlie  decree  has  no  probative  force,  and  is 
to  have  no  weight  as  evidence  on  the  inquiry  of  due  attestation, 
execntl(m,  and  validity  of  the  will.  Is  error. 

[Ed.  Mote^For  other  cases,  see  Wills,  Gent  Dig.  S  028;  Dee;  Dig.  | 
4S2.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Edward  D.  Thompson  and  others  against  Lillian  T.  Pe- 
terson and  another,  individually  and  as  executrices,  and  another. 

•For  otlwr  oMM  ■Mwm  t^a*  Unnoaate  Dee.  A  Asi.  OfSB.  untotfsti;  *  ladMM 
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From  a  judgment  for  plaintiffs,  and  an  order  denying  a  motion  for 
a  new  trial,  and  also  from  an  order  granting  taxable  costs  and  dis- 
bursements and  an  extra  allowance,  defendants  appeaL  Reversed, 
and  new  trial  granted. 

Argued  before  HIRSCHBERG,  BURR.  CARR,  WOODWARD, 
and  RICH.  JJ. 

Timothy  M.  Grifiing.  of  Riverhead,  for  appellants* 
Lyman  Ward,  of  New  York  City,  for  respondents. 

WOODWARD,  J.  This  action  was  brought,  under  the  provisions 
of  section  2653a  of  the  Code  of  Civil  Procedure,  to  set  aside  the  pro- 
bate of  the  last  will  and  testament  of  Charles  E.  Thompson,  deceased. 
The  case  was  tried  before  the  court  and  a  jury,  who  rendered  a  ver- 
dict in  the  plaintiffs'  favor.  The  defendants  moved  for  a  new  trial, 
which  was  denied,  and  from  the  judgment  entered  on  the  verdict,  and 
the  order  denying  the  new  trial,  an  appeal  is  taken  to  this  court. 

The  testator  died  at  Jamaica,  Queens  county,  on  the  24th  day  of 
February,  1910.  His  wife  had  died  a  short  time  before  him,  on  Feb- 
ruary 10,  1910.  They  left  no  children.  By  the  will  the  testator  gave 
a  legacy  of  $2,000  to  his  brother  William  Thompson,  another  legacy 
of  $2,000  to  his  brother  Edwin  Thompson,  and  then  directed  the 
residue  of  his  estate  to  be  divided  equally  between  the  defendants 
Charlotte  E.  Griffin,  Jennie  E.  Cornell,  and  Lillian  G.  Peterson,  who 
were  nieces  of  his  deceased  wife. 

The  testator  left  an  estate  consisting  of  personal  property,  of  the 
value  of  about  $29,000,  and  a  parcel  of  land,  valued  at  about  $1,500. 
At  the  time  of  his  death  he  was  65  years  of  age.  He  was  a  native  of 
Long  Island,  but  for  a  considerable  number  of  years  prior  to  Jan- 
uary, 1910,  had  resided  at  Albany,  where  he  was  employed  as  a  clerk 
in  the  office  of  the  State  Department  of  Health.  About  December  1, 
1909,  he  resigned  his  position,  and  early  in  January,  1910,  went  to  St. 
Augustine,  ria.,  with  his  wife,  who  was  in  poor  health  at  the  time. 
Mr.  Thompson  was  also  in  poor  health,  having  suffered  for  some  time 
from  diabetes,  and  also  fnnn  hardening  of  the  arteries.  Mrs.  Thomp- 
son died  rather  suddenly  at  the  boarding  house  where  the  couple  were 
staying.  The  testator  brought  his  wife  s  remains  by  steamer  to  New 
York,  and  had  them  buried  at  Springfield,  Long  Island,  where  her 
mother  was  buried.  This  interment  was  had  after  wiring  Mr.  George 
E.  Cornell,  the  husband  of  his  wife's  niece,  Jennie  E.  Cornell,  at  Ja- 
maica, Long  Island.  After  the  funeral,  the  testator  went  to  Mr.  Peter- 
son's i^sidence  in  Jamaica,  where  he  resided  until  his  death,  which  oc- 
curred nine  days  later.  A  few  days  after  the  funeral  of  his  wife,  he 
met  Mr.  Leander  B.  Faber,  who  had  acted  as  his  attorney  in  other 
matters,  and  told  him  he  was  coming  to  see  him.  He  was  on  the 
street  on  Monday,  February  21st,  but  after  retiring  on  February  22d 
he  did  not  leave  his  room,  nor  was  he  out  of  bed  to  be  dressed,  al- 
though up  and  around  the  room. 

On  Tuesday  morning,  February  24th,  at  about  8:30,  Mr.  Faber 
was  summoned  to  Mr.  Peterson's  house  by  a  telephone  message  front 
Mrs.  Peterson.  On  his  arrival,  be  was  told  Mr.  Thompson  was  up- 
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stairs  and  wished  to  see  him.  He  went  upstairs  to  Mr.  Thompson's 
bedroom,  and  remained  there  about  5  or  10  minutes  alone  with  Mr. 
Thompson,  and  at  that  time  Mr.  Thompson  told  him  he  wanted  to 
have  his  will  drawn,  but  he  did  not  know  what  he  wanted  to  do  about 
his  brother  "Eddy."  Mr.  Faber  told  him  to  think  it  over,  and  when 
he  had  made  up  his  mind  to  let  him  know,  and  he  would  come  back. 
A  few  mimites  before  10  he  was  again  called  on  the  telephone,  and 
told  Mr.  Thompson  wished  to  see  him.  He  again  went  to  Mr.  Pe- 
terson's house,  taking  with  him  paper  and  a  seal.  On  arriving  at  the 
house,  he  went  to  Mr.  Thompson's  room,  and  was  there  for  10  to 
15  minutes.  Mr.  Thompson  then  told  him  what  he  wanted  to  do  in 
his  will;  that  he  wanted  to  give  his  brother  "Eddy"  $2,000,  his 
brother  William  $2,000,  and  wanted  to  give  the  rest  to  his  wife's 
nieces.  Mr.  Faber  then  went  downstairs  into  the  dining  room  and 
wrote  out  the  will  on  the  paper  he  had-  brought,  but  before  doing  so 
telephoned  to  a  Mr.  Barthel,  who  was  an  attorney  employed  in  his 
office,  to  come  over  and  act  as  a  witness  to  the  will.  Mr.  Barthel  ar- 
rived at  about  the  time  the  writing  of  the  will  was  finished.  The 
two  then  went  upstairs  to  the  testator's  room.  Mr.  Faber  read  to 
him  the  will  he  hkd  prepared,  and  asked  him  if  it  was  all  right.  He 
replied  it  was,  and  sat  up  in  bed  and  signed  the  will,  and,  when  asked 
if  he  declared  it  to  be  his  last  will  and  testament  by  Mr.  Faber,  an- 
swered, "Yes."  Mr.  Barthel  and  Mr.  Faber  were  asked  to  witness  the 
will,  and  they  then  and  thm  signed  it  as  such.  No  one  was  present 
at  these  transactions  but  the  testator  and  Mr.  Faber  and  Mr.  Barthel. 
Mr.  Faber  testified  no  one  made  the  slightest  su^stion  to  him  (Fa- 
ber), or  to  Mr.  Thompson,  as  to  any  feature  of  the  will.  After  the 
will  was  executed,  Mr.  Thompson  gave  the  will  to  Mr.  Faber,  who, 
at  Mr.  Thompson's  request,  took  it  to  his  ofHce.  Mr.  Faber  and  Mr. 
Barthel  both  testify  that,  while  a  very  sick  man,  the  testator^s  mind 
was  clear.  Mr.  Thompson  died  about  four  hours  after  the  execution 
of  the  wtlL 

The  foregoing,  we  think,  is  a  fair  statement  of  the  evidence  in  the 
case  touching  the  circumstances  attending  the  execution  of  the  will. 
There  is  in  the  case  the  absence  of  any  further  or  different  evidence 
tending  to  show  any  undue  influence  on  the  part  of  the  beneficiaries 
named  in  the  will,  or  on  the  part  of  any  other  person.  One  of  the 
grounds  on  which  the  validity  of  the  wiU  was  attacked,  as  alleged  in 
the  onnplaint  and  claimed  on  the  trial,  was  that  its  execution  was 
pFOciu*ed  by  fraud  and  undue  influence  practiced  on  the  testator  by  the 
defendants  Lillian  T.  Peterson,  Jennie  E.  Cornell,  and  other  persons. 

The  trial  court  was  requested  at  the  close  of  the  evidence  to  take 
from  the  jury  any  question  as  to  undue  influence  in  this  case.  The 
court  refused,  and  the  defendants  excepted.  On  the  contrary,  the 
court  instructed  the  jury  that  it  was  a  question  for  them  to  determine 
from  the  evidence;  and  in  our  opinion  the  ruling  of  the  trial  court 
and  the  manner  in  which  the  question  was  submitted  to  the  jury  were 
highly  prejudicial  to  the  rights  of  the  defendants.  The  court  on  that 
branch  of  the  case,  in  its  charge  to  the  jury  said : 

"It  Is  your  ftmctlon  to  draw  legitimate  Inferences  aa  to  things  that  no 
witiMH  apeak!       to  draw  legitimate  Inferences  from  other  facta,  whlcb 
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are  proven  to  yoor  tatlstectlon.  Tbe  fact  tliat  nobody  has  sworn  to  any 
particular  tblng,  or  to  some  particular  tbtng.  does  not  Immediately  require 
yon  to  cbeck  that  off  as  one  of  the  facts  that  are  not  In  the  case,  if  you 
get  up  some  morning  and  find  a  window  In  your  honee  open  and  yonr 
money  gone,  and  a  man's  track  In  the  snow,  coming  and  going  underneath 
your  window,  yon  know  that  you  have  been  robbed  by  a  burglar,  although 
you  never  saw  him.  l^at  is  the  reasonable  Inference  to  draw,  and  where 
anything  transpires  behind  closed  doors.   *   •  • 

"Now,  thwe  Is  another  thing,  another  consideration — whether  he  was 
broiight  to  the  desire,  the  intention,  the  purpose,  to  make  this  will  by  any  un- 
due influence.  Now,  I  have  pointed  out  to  you  that  this  thing  all  happened 
behind  the  doors  of  Mr.  Petersoa'a  house,  and  none  of  his  h^  and  next 
of  kiu,  none  of  the  persons  who  would  have  received  this  property  If  he 
had  made  no  will,  were  present  or  knew  that  he  was  at  the  point  of 
death,  and  nobody  says  he  ever  thonght  of  making  a  will  before,  and  the 
flrst  any  witness  knows  about  it  Is  when  Mr.  Faber  gets  the  telephone  mes- 
sage from  Mrs.  Peterson  at  8  o'clock  in  the  morning.  Why  at  S  o'dock  In 
the  morning?  Was  It  Mrs.  Peterson's  idea  that  he  should  make  the  will,  or 
was  it  his?  Is  there  any  evidence  about  It?  None  whatever.  There  Is  no 
evidence  that  he  suggested  to  Mrs.  Peterson  that  she  send  for  Mr.  Faber. 
When  Mr.  Faber  got  there,  are  you  satisfied  that  he  bad  heard  anything 
about  the  will  before,  or  that  he  had  made  any  suggestion  to  anybody  in 
reference  to  it!  Mr.  Faber  did  not  sit  down  siid  consult  wltb  him  about 
the  wiU.  He  simply  went  away  and  left  blm.  Later  on  Mrs.  Peterson 
called  him  again,  and  then  he  went,  furnished  with  paper  and  writing  ma- 
terials, and  he  says  he  took  his  instructions.  We  have  not  got  the  mem- 
oranda of  the  Instructions,  and  I  do  not  know  that  Mr.  Faber  told  us  what 
those  instructions  were,  except  that  he  said  he  drew  the  will  In  accordance 
with  them.  Now,  Mrs.  Cornell  was  In  the  house.  Why  was  Mrs.  Cornell  In 
the  house,  coming  and  going,  as  they  said,  In  and  out  of  the  room,  where 
Mr.  Faber  was  drawli^  the  will?  Why  was  she  there?  Well,  of  course, 
that  is  for  you.  It  Is  a  grain,  a  drop  In  the  bucket,  and  is  to  be  taken 
aecount  of. 

"When  he  came  to  make  these  two  bequests  to  his  brothers,  did  he  get 
Uie  names  right?  If  he  had  written  their  names  when  he  was  In  Florida, 
would  he  have  written  them  the  way  he  did,  the  way  they  were  written  in 
this  will?  That  is  a  circumstance  that  you  have  a  right  to  take  Into  ac- 
count When  It  came  to  the  execution  of  the  will,  did  he  choose  his  wit- 
nesses? Did  he  send  for  Mr.  Faber's  clerk?  Not  at  all.  He  did  not  even 
request  that  he  be  sent  for.  One  of  the  neighbors  was  not  called  in  to  wit- 
ness the  will.  The  whole  matter  rested  within  the  knowledge  of  these  two 
ladies,  tlielr  hnsbands,  the  doctor,  and  the  two  lawyers.  Now,  was  a  man 
In  his  dtnadoB  likely  to  adopt  readily  the  suggestion  of  som^ody  else  as 
to  the  disposition  of  his  property?  Did  be  take  the  InltlatiTe  In  anything 
when  he  executed  the  wilt?  He  Just  answered  questions.  Is  there  an- 
thing  In  that  that  enables  yon  to  Judge  as  to  tbe  extent  of  tbe  maitallty 
that  he  had  at  that  time?  •   •  • 

"No  man  or  woman  testified  that  anything  was  said  to  the  testator;  hut 
I  Illustrated  to  you  how  you  could  infer  sometimes  things  that  you  did  not 
see.  And  when  a  thing  has  been  brought  about,  and  It  cannot  be  accounted 
for  In  any  other  way,  why  you  may  make  an  Inference  that  it  was  brought 
ahont  that  way." 

[1]  Wc  can  find  no  evidence  in  the  record  which  justifies  the 
submission  of  the  question  of  undue  influence  to  the  jury.  The 
burden  of  proving  undue  influence  rested  on  the  plaintiffs,  and  be- 
fore they  could  succeed  on  that  issue  it  was  necessary  for  them 
to  produce  evidence  on  that  point.  Loder  v.  Whelpley,  111  N. 
Y.  239-250,  18  N.  E.  874;  Matter  of  Will  of  Smith,  93  N.  Y.  516; 
Matter  of  McCarty,  141  App.  Div.  816,  126  N.  Y.  Supp.  699;  Scott 
V.  Barker,  129  App.  Div.  241,  243,  113  N,  Y.  Supp.  695. 
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[2]  The  proof  should  be  of  a  substantial  nature.  Certainly  the 
jury's  verdict  cannot  be  predicated  upon  mere  conjecture  and  spec- 
ulation. The  possibility  that  undue  influence  may  have  been  used 
cannot  justify  setting  aside  a  will  on  that  ground. 

[3]  The  mere  fact  that  the  defendants  \yere  not  related  to  the 
testator  by  blood  raises  no  presumption  that  the  bequests  in  their 
favor  were  the  result  of  undue  influence.  Dobie  v.  Armstrong,  160 
N.  Y.  584,  55  N.  E.  302;  Heath  v.  Koch,  74  App.  Div.  338,  77  N. 
Y.  Supp.  513,  affirmed  173  J^.  Y.  629,  66  N.  E.  1110;  Matter  of 
Snelling,  136  N.  Y.  515,  32  N.  E.  1006.   As  was  said  in  Cudney 

Cudney,  68  N.  Y.  148: 

"To  luTalldate  a  will  on  the  firroiina  of  undo*  Influence^  tiiere  must  be 
ftfflnnatiTe  evidoice  of  the  facts  from  which  such  Influence  1b  to  be  Inferred. 
It  Is  not  miflBcient  to  show  that  a  party  benefited  by  a  will  bad  the  motive 
and  opportunity  to  exert  such  Influence.  There  must  be  evidence  that  he 
did  exert  It,  and  so  controlled  the  actlcms  of  the  testator,  ^ther  by  Impor- 
tnnltles  which  he  could  not  resist,  or  by  deception,  fraud,  or  other  Impropw 
means,  that  the  instrument  Is  not  really  the  will  of  the  testator." 

The  record  in  this  case  utterly  fails  to  suggest  any  such  condi- 
tion. On  the  contrary,  the  evidence  for  the  defendants,  which 
stands  practically  uncontradicted  and  unimpeached,  tends  to  estab- 
lish that  the  provisions  of  the  testator's  will  were  the  product  of 
his  own  free  and  voluntary  act,  uncontrolled  by  any  influence  or 
suggestion  by  or  from  the  defendants. 

We  are  unable  to  discover  anything  in  the  will  itself  strange  or 
unnatural.  His  nearest  blood  relations  were  his  brothers.  His 
wife  had  just  died.  He  was  a  sick  and  homeless  old  man.  He  en- 
tertained sentiments  of  affection  for  his  nieces,  who  were  his  chief 
beneficiaries.  When  he  brought  his  wife's  remains  home,  he  went 
to  Mrs.  Peterson's  house,  and  asked  the  privilege  of  staying  there. 
Under  such  circumstances  it  does  not  impress  us  as  at  all  unnat- 
ural that  the  testator,  from  feeling  of  aflfection  and  gratitude, 
should  desire  to  leave  the  bulk  of  his  estate  to  his  nieces  by  mar- 
riage. 

"What  the  law  terms  undue  Influence  Is  not  established  by  proof  tend- 
ing to  show  that  the  testator  acted  from  motives  of  affection  or  gratitude, 
though  the  objects  of  her  bounty  were  strangers  to  her  blood."  Matter  of 
WIU  of  Soiling,  186  N.  T.  SIS,  82  N.  m  1006. 

We  therefore  think  the  trial  court  erred  in  submitting  to  the  jury 
the  question  of  undue  influence. 

[4]  It  is  true  that  the  plaintiffs,  in  addition  to  the  claim  of  un- 
due influence,  also  charged  that  the  testator  did  not  possess  testa- 
mentary capacity  to  make  a  will,  and  gave  evidence  in  support  of 
that  contention,  and  it  is  possible  that  the  jury  may  have  predi- 
cated their  verdict  wholly  upon  the  evidence  of  mental  incapacity. 
Nevertheless,  it  is  possible  the  verdict  may  have  been  predicated 
on  the  theory  of  undue  influence.  Under  such  circumstances, 
where  oiie  issue  has  been  improperly  submitted  to  a  jury,  the  en- 
tire verdict  must  fall.   Buchanan  v.  Belsey,  65  App.  Div.  58,  72 
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It  is  a  fair  question  whether  the  verdict  should  not  be  set  aside 
as  against  the  weight  of  evidence  on  the  issue  as  to  the  testamen- 
tary capacity  of  the  testator.  On  that  issue  we  are  unable  to  say 
the  verdict  was  wholly  unsupported  by  the  evidence,  although 
there  appears  to  be  strong  grounds  for  urging  that  the  verdict  was 
against  tiie  weight  of  evidence.  We  need  not,  however,  pass  upon 
this  point,  as  we  deem  the  submission  of  the  question  of  undue  in- 
fluence to  the  jury  absolutely  fatal  to  the  verdict  and  judgment  en- 
tered thereon. 

[6]  There  are  numerous  exceptions  in  the  record  to  rulings  of  the 
trial  court  upon  questions  of  the  admission  and  exclusion  of  evidence 
which  we  may  omit  to  here  discuss.  However,  there  is  one  ruling  of 
the  court  in  which  we  think  the  court  was  so  clearly  in  error  that  we 
may  here  refer  to  it.  Dr.  Frank  E.  West  was  called  by  the  defend- 
ants as  an  expert  physician,  to  testify  touching  the  mental  and  phy- 
sical condition  of  persons  suffering  from  the  diseases  from  which  the 
testator  died.  This  physician,  in  the  course  of  his  examination,  made 
tills  statement: 

"A  perBon  may  die  of  coma  from  dlabetra,  and  be  perfecOy  consdoiu,  and 
capable  mentally  up  to  witliln  a  few  momenta  before  deatb  comes." 

The  court  then  asked  the  witness: 
"Tei ;  but  Is  It  ao  ordinarily  r 

The  witness  then  e3q>lained  that  in  persons  of  advanced  years  dia- 
betes is  not  so  fatal  as  to  young  persons.  The  court  then  z^ktd  the 
witness  if  the  memory  was  not  we^cened  and  the  processes  of  the 
mind  made  slower  as  the  person's  strength  gnew  less.  The  witness 
replied: 

"That  would  b«  likely  to  be  bo  with  one  advanced  In  yeaia.   Tet^  I  have 
seen  people,  for  Instance,  with  tuberculosis—  ■ 
"The  Court:  I  do  not  mean  rare  cases. 
"The  Witness :  No ;  I  have  seen  It  very  often. 
"The  Court:  It  Is  ordinarily  bo? 

"The  Witness:  I  have  seen  emaciated,  feeble  IndiTldnalo,  with  a  mind 
alert,  active  sharp,  Infinitely  Bhaiw  then  than  during  ordinary  condltinu. 
•rrhe  Ooart:  Is  It  generally  aof 

'^e  Witness:  No;  not  gennally.  That  la  not  the  nil& 
"The  Gonrt:  Then  atrlke  ttiat  out;  becanMk  as  I  ban  said,  va  do  not 
proceed  on  the  exeeptSxiDa.'* 

To  this  ruling  the  defendants'  counsel  duly  excited.  The  evidence, 
in  our  opinion,  was  perfectly  competent,  and  the  witness'  answer  was 
improperly  stricken  out.  It  would  be  a  strange  rule  of  law  that  con- 
fmed  the  testimony  of  an  expert  witness  to  a  statement  of  the  general 
rule  alone,  without  permittii^  hhn  to  also  state  recognized  exceptions 
to  the  rule. 

In  this  case,  Mr.  Thompson  died  from  the  effect  of  diabetes  and  the 

hardening  of  the  arteries.  One  of  the  claims  of  the  plaintiffs  was  that 
the  diseases  in  question  caused  a  dulling  of  the  mental  faculties,  and 
rendered  the  testator  incompetent  to  make  a  will  at  the  time  he  did. 
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On  the  other  hand,  the  testimony  on  tiie  part  of  the  defendants  was 

to  the  eiTect  that,  at  the  time  the  will  in  question  was  executed,  he 
was  in  fact  in  possession  of  all  his  mental  powers,  and  of  sound 
mind.  Physicians  for  the  plaintiffs  had  testified  to  the  general  effects 
of  the  disease ;  nevertheless  the  rule  had  its  exceptions,  and  the  de- 
fendants' claim  was  that  the  testator's  condition  on  the  day  in  ques- 
tion was  one  of  the  exceptions  to  the  general  rule.  Nevertheless,  the 
court  struck  out  that  testinumy,  on  the  ground  that  "we"  (t  e.,  the 
court  and  jury)  "do  not  proceed  on  the  exceptions." 

We  can  conceive  of  few  rulings  on  questions  of  evidence  more  prej- 
udicial to  a  litigant.   We  think  it  clearly  erroneous. 

The  judgment  and  orders  appealed  from  should  be  reversed,  and 
a  new  trial  granted;  costs  to  abide  the  event. 

HIRSCHBERG,  CARR,  and  RICH,  JJ,  concur, 

BURR,  J,  [•]  I  concur;  but,  in  addition  to  the  grounds  for  re- 
versal so  cogently  stated  by  Mr.  Justice  WOODWARD  in  his  opinion, 
I  desire  to  call  attention  to  another  serious  error  of  the  trial  court, 
that  it  may  be  avoided  upon  the  new  trial  which  must  be  had.  The 
statute  provides  that,  upon  the  trial  of  the  issues  arising  in  an  action 
of  this  character,  "the  decree  of  the  surrogate  admitting  the  will  or 
codicil  to  probate  shall  be  prima  facie  evidence  of  the  due  attestation, 
execution  and  validity  of  such  will  or  codicil."  Code  of  Civil  Pro- 
cedure, §  2653a.  The  words  "prima  facie"  are  used  in  two  senses,  one 
where  the  party — 

'luiTlDg  the  burden  ot  proving  tbe  iasne  (L  tiie  risk  of  nonp^naadoD  of 
tbe  JniT)  has  not  tmljr  removed  soffldrat  evldeoce  the  dnty  of  producing 
evidence  to  get  past  the  Judge  to  the  jnry,  but  has  gone  farther,  and,  either 
1^  means  of  a  premmption  or  by  a  general  mass  of  atrong  evidence  haa 
entitled  hims^  to  a  rollug  that  the  opponent  BhonU  fall  If  be  does  noth- 
ing more  In  the  way  of  produdng  evld^ica,* 

Or  to  put  it  in  another  way: 

"Are  there  facta  in  evidence  whidi.  If  nnanawered,  would  Justify  men  ot 
ordinary  reason  and  fairness  In  affirming  the  question  which  the  plalntUt 
[or  proponent]  la  bonnd  to  maintain?"  4  Wlgmore  on  Bvldence,  |  2491. 

The  other  sense  in  which  the  words  are  used  relates  to  a  situation 
where  the  pro^nent  has  introduced  suf^cient  evidence  to  require  the 
judge  to  submit  the  question  to  the  jury.   But  the  prc^nent — 

'%tDI  has  his  burden  of  proof  in  the  sense  of  the  rlak  of  nonpersnaslMi  of 
the  Jury ;  L  -e.,  should  the  Jury  be  In  doubt,  •  «  •  either  with  or  with- 
out evidence  from  the  opponent,  the  proponent  foils  to  obtain  tiielr  verdict 
upon  that  issue,  and  the  ora>oiient  remains  Buccessful."   Id.  |i  2487b,  2494. 

That  the  words  were  used  in  the  statute  in  the  former  sense  is  clear. 

"The  jiarty  sustaining  the  will  shall  be  entitled  to  open  and  close  the  evi- 
dence and  argument  He  shall  offer  the  will  In  (sic)  probate  and  rest  The 
other  parly  shall  then  ofFer  his  evidence,  l^e  party  anatalnlng  the  will 
■hall  then  offer  Mt  other  OTldence."  Code  of  Civil  Frocedoie,  |  260Ba. 
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When  the  party  sustaining  the  will  shall  have  offered  the  will  and 
the  decree  of  probate,  and  rested,  as  the  statute  ccmpels  him  to  do, 
if  no  other  testimony  is  introducedl,  what  of  necessity  must  follow? 
A  verdict  from  the  jury  in  his  favor.  The  ¥riU  and  the  decree,  which 
is  the  only  evidence  which  proponent  Is  permitted  to  offer  in  the  first 
instance,  is  not  only  sufficient  to  require  the  judge  to  submit  the  ques- 
tion to  the  jury,  but  it  is  sufficient,  unanswered,  to  require  ibe  jury 
to  be  persuaded  thereof.  It  was  therefore  error  to  instruct  the  jury, 
as  was  done: 

"Hie  probate  of  It  what  the  snrrogate  did,  do  not  allow  It  to  bare  r 
featber*8  weight  In  your  minds  as  evidence  bearing  apon  that  iDQuiry,"  viz., 
"the  due  atteetatlon,  execution,  and  Talldity  of  anch  wlU." 

Itiat  this  instruction  was  not  inadvertent  is  apparent  from  the  fact 
that  in  substance  it  was  repeated  several  times  in  the  course  of  the 
trial.  The  jury  were  told  ttiat  the  decree  of  the  surrogate — 

"has  no  probatlTe  force.''  "It"  (the  surrogate's  decree)  "has  nothing  to  do 
with  it  Yon  must  dlsmias  from  yonr  memory  and  omalderatlon  absolntely 
the  fact  that  anybody  baa  paased  on  thia  will  before." 

Doubtless,  after  the  opponents  to  the  will  had  introduced  their  evi- 
dence, the  decree  of  the  surrogate  was  not  conclusive.  But  the  in- 
struction of  the  learned  trial  court  compelled  the  jury  to  disr^rd 
the  express  provisions  of  the  statute  respecting  a  subject  which  was 
within  the  legislative  province.  1  Wigmore  on  Evidence,  §7:2 
Wi^nore  §  1354,  subd.  3. 


CARR,.  WOODWARD,  and  RICH,  JJ^  concur. 
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(Sopreme  Coort,  apellate  Division,  Second  Department   October  4,  1012.) 

1.  IteOa  (I  207*) — ^iMTBAOHianT^BnDBHOB— SumoiBRCY. 

In  Rn  acticm  to  set  aside,  as  a  forgery,  an  aduiowledged  deed,  im- 
peacbed  nnder  the  provisions  of  Code  GIt.  Proc.  |  036,  provldins  that 
the  certificate  of  acknowle^ment  Is  not  conclusive,  and  may  be  re- 
Imtted,  erUlMice  held  to  show  tbe  deed  to  be  a  for^ry,  and  invalid. 

[Ed.  Nota— For  other  cases,  see  Deeds,  Cent  Dig.  H  014^^;  Dec 
Dig.  I  207.*} 

2.  Debos  (I  207*)— Vauditt— EXBcnnoiT. 

Where  tbe  owner  of  property  signed  a  deed  ttarongb  the  artifice  or 
trick  of  a  tblrd  person,  not  deeming  tbe  Instrument  to  be  a  conveyance, 
it  Is  a  forgery,  and  is  invalid,  tbougb  acknowledged. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  H  614r-624;  Dec. 
Dig.  I  a07.<7 

8.  Yendob  aitd  Pubchasks  ({  232*)— -Bona  Fidb  Pctbchasbbb— Nones. 

A  purdiaser  under  a  forged  deed  Is  not  a  bona  flde  purchaser,  where 
be  has  made  no  inquiry  of  the  maker,  who  was  in  possession  of  the 
property. 

[Bd.  Note^For  other  cases,  see  Vendor  and  Purdiaser,  Cent  Dig.  H 
640-562;  Dec  Dig.  |  282.«] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Francesco  Caccioppoli  against  Lorenzo  Lemmo  and 
others.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.  Reversed  and  remanded. 

Argued  before  HIRSCHBERG,  THOMAS;  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Samuel  Wechsler,  of  New  York  City,  for  appellant. 
Lynn  C.  Norris,  of  Brooklyn,  for  respondents  Title  Guarantee  & 
Trust  Company  and  Emma  C.  Kornder. 

WOODWARD,  J,  The  plaintiff  sues  to  set  aside  as  a  forgery 
an  instrument  or  deed,  dated  September  3,  1908,  purporting  to  have 
been  executed  by  himself  and  wife,  and  to  convey  a  house  and  lot 
at  469  Carroll  street,  Brooklyn,  to  one  Lorenzo  "Lemmo,"  whose 
last  name  is  Lembo,  and  to  set  aside  also  three  mortgages  given 
by  Lembo  upon  the  property.  The  learned  trial  judge,  holding  the 
deed  valid,  that  one  of  the  mortgages  had  been  discharged  of  rec- 
ord, and  that  the  other  two  were  valid  subsisting  Hens  on  the  prop- 
erty, dismissed  the  complaint  on  the  merits. 

[1  ]  He  expressed  in  his  opinion,  however,  "much  doubt  whether 
the  plaintiff  did  not  in  fact  sign  and  acknowledge;  the  deed  in  ques- 
tion, supposing  it,  perhaps,  to  be  only  a  contract.  That  being  so," 
he  continues,  "the  probative  force  of  the  certificate  of  acknowledg- 
ment is  not  overcome."  This  is  a  question  of  fact,  involving  aii 
examination  of  the  evidence.  The  certificate  of  acknowledgment, 
or  the  proof  of  a  conveyance,  is  not  conclusive;  and  it  may  be 
rebutted,  and  the  effect  thereof  may  be  contested,  by  a  party  af- 
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fected  thereby.  If  it  appears  that  the  proof  was  taken  upon  the 
oath  of  an  interested  or  incompetent  witness,  the  conveyance,  or 
the  record  or  transcript  thereof,  shall  not  be  received  in  evidence 
until  its  execution  is  established  by  other  competent  proof.  Code 
Civ.  Proc.  §  936. 

This  whole  trouble  is  directly  due,  as  appears  by  the  evidence, 
to  the  misconduct  of  R.  Michael  Agolia,  a  real  estate  agent  and 
notary  public,  who  certified  the  aclmowledgment  to  the  disputed 
deed,  procured  the  execution  of  all  the  other  papers  in  question, 
and  disappeared  at  the  first  intimation  of  trouble  about  them,  and, 
though  diligently  searched  for,  has  not  been  found.  Having  acted 
as  agent  in  the  purchase  of  the  property  by  plaintiff  in  1904,  Ago- 
lia,  in  the  early  part  of  1908,  procured  the  plaintiff,  who  cannot 
read  or  write,  except  his  own  name,  and  plaintiff's  wife,  to  exe- 
cute before  Apjolia  a  pretended  contract  to  sell  the  property. 

This  paper  is  not  in  evidence,  and  all  we  know  of  its  contents  is 
their  testimony  of  Agolia's  statements  that  it  was  a  contract  to 
sell  the  property  to  "Lemmo"  for  $4,250,  $100  cash,  $1,900  at  the 
closing  of  the  title,  and  the  remainder  to  be  left  in  a  mortgage,  to- 
gether with  the  testimony  of  the  wife,  who  can  read  our  language, 
that  she  looked  at  the  paper,  and  read  two  or  three  lines  of  it,  that 
it  provided  for  a  sale  of  the  property  for  a  little  over  $4,000,  con- 
tained something  about  a  mortgage,  the  word  "Contract"  in  large 
black  letters  on  the  back  of  it  when  folded  up,  and  that  they  signed 
under  the  name  of  some  person  already  on  the  paper,  but  neither 
of  them  could  tell  whose  name. 

The  fact  is,  as  appears  by  their  testimony  throughout,  they  be- 
lieved and  relied  upon  the  statements  of  Agolia  that  he  was  sell- 
ing the  property  to  "Lemmo,"  or  Lembo.  He  paid  the  $100,  and, 
retaining  one  copy  of  the  contract,  left  the  other  with  plaintiff. 
Seven  or  eight  months  thereafter  Agolia  gave  plaintiff  $500  on  ac- 
count, saying  the  man  did  not  have  the  money,  he  could  not  do 
any  better,  and  "we  will  settle  that  afterwards.  Plaintiff,  having 
kept  his  copy  of  the  so-called  contract  about  a  year,  tore  it  up,  and 
returned  the  $600  to  Agolia  by  check  to  his  order,  and  which  he 
used.  Following  that  transaction,  Agolia  procured  these  papers 
in  relation  to  this  property: 

(1)  A  mortgage,  dated  March  19,  1908,  purporting  to  have  been 
executed  by  the  plaintiff  and  wife  to  secure  the  Title  Guarantee  & 
Trust  Company  m  the  payment  of  $1,000  July  19th  of  that  year. 

(2)  The  deed  in  dispute,  dated  September  3,  1908,  purporting  to 
convey  the  property  to  ^iJemmo"  for  a  consideration  of  $100. 

(3)  Two  mortgages,  dated  September  4,  1908,  purporting  to 
have  been  executed  by  "Lemmo"  and  wife — one  of  them  to  secure 
the  Title  Company  in  the  payment  of  $2,000  September  4,  1911; 
the  other  to  secure  Salvatore  Scarpati  in  $1,500. 

(4)  A  mortgage,  dated  November  27,  1908,  purporting  to  have 
been  executed  by  "Lemmo"  and  wife  before  Agolia,  to  secure  Em- 
ma C.  Kornder  in  the  payment  of  $1,250,  with  interest,  December 
1.  1910. 
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The  Title  Compan]r  retained  sufficient  of  the  proceeds  of  the 
$2,000  mortgage  to  satisfy  the  previous  one  for  $1,000  and  dis- 
d^i^ed  it.  But  the  evidence  as  to  its  execution  has  a  bearing  upon 
the  case.  Application  for  the  mortgage  was  made  upon  a  card, 
bearing  plaintiff's  name,  which  he  says  he  did  not  sign.  The  truth 
of  this  testimony  is  evident  at  a  glance  by  a  comparison  of  his 
name  on  the  card  with  his  genuine  signature.  Whatever  the  un- 
certainties in  comparing  handwriting,  there  is  no  room  for  any 
here. 

The  money  was  advanced  upon  the  mortgage  by  two  checks  of 
the  company,  and  indorsed  with  plaintiff's  name,  one  for  $200  and 
the  other  $800.  Plaintiff  and  wife  both  denied  the  execution  of 
the  mortgage,  or  that  they  were  ever  at  the  company's  office  in 
connection  with  such  transaction.  The  company  admitted,  on  the 
trial,  that  only  Agolia  was  there;  and  the  court  found  that  neither 
the  plaintiff  nor  his  wife  was  present  at  the  delivery  of  the  mort- 
gage and  checks. 

The  plaintiff  testified  that  he  never  indorsed  or  received  these 
checks,  or  any  money,  or  paid  any  interest,  on  account  of  the  mort- 
gage. He  is  corroborated  in  this  by  the  facts  that  the  $200  check 
was  cashed  right  in  the  office  of  the  company  at  the  time  of  the 
mortgage,  while  the  other  bears  the  stamp  of  an  Italian  banker, 
who  denied,  it  seems,  that  it  is  his  stamp ;  so  it  does  not  appear 
where  the  money  went,  certainly  not  to  the  plaintiff.  Both  plain- 
tiff and  his  wife  deny  the  execution  of  the  disputed  deed,  that  they 
ever  knew  or  saw  "Lemmo,"  or  Lembo,  or  ever  had  any  business 
transaction  with  him,  or  that  they  ever  heard  of  the  existence  of 
this  or  any  of  the  papers  in  suit,  until  in  November,  1910,  as  ex- 
plained below. 

Moreover,  "Lemmo,"  a  barber  and  the  supposed  purchaser  of  the 
property  from  plaintiff,  testified  in  effect  that  his  name  is  not  'Xem- 
mo,"  but  Lembo,  and  that  he  was  never  known  by  the  former  name ; 
that  he  never  attended  school,  and  cannot  read  or  write,  except  his 
own  name,  which  somebody  taught  him  to  write  10  or  12  years  ago ; 
that  he  never  saw  the  plaintiff  until  the  time  of  the  trial,  never  had 
any  transaction  with  him  in  relation  to  real  estate,  never  saw  or  re- 
ceived the  disputed  deed,  or  a  paper  of  any  kind,  or  any  money, 
from  the  plaintiff,  or  paid  him  anything;  that  he  never  lived  in  or 
was  at  the  house  in  question,  or  visited  the  place,  never  collected 
any  rents,  or  paid  taxes  on  it,  or  knew  anybody  who  lived  there. 

His  further  testimony  is  to  the  effect  that  Agolia,  who  was  a  cus- 
tomer of  his,  asked  him  as  a  favor  to  come  down  town  and  sign  a 
couple  of  papers,  saying  he  was  buying  a  piece  of  property  for  him- 
self to  sell  over  again,  and  wanted  to  buy  it  in  the  name  of  somebody 
else,  so  he  could  get  the  commissions.  Lembo,  on  seeing  that  the 
name  was  different,  told  Agolia  his  name  was  not  "Lemmo";  but 
Agolia  said  the  papers  were  made  out  that  way,  it  would  be  too  much 
trouble  to  change  them,  told  him  how  to  write  "Lemmo,"  and  he 
signed  the  papers,  without  knowing  what  they  were  or  in  what  o£- 
fice  he  signed  them.  Agolia  "did  not  tell  me  what  this  was,*'  said  &e 
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witness.  "He  simply  asked  me  to  sign  the  paper,  and  I  signed  it 
*  ,  *  *  He  did  not  tell  me  it  was  a  deed,  or  a  mortgage,  or  any- 
thing ;  simply  said  he  was  buying  it  for  himself,  but  wanted  to  take 
It  in  somebody  else's  name." 

Later  Agolia  asked  him  to  come  down  again,  saying  he  was  sell- 
ing the  property ;  and  "Lemmo"  went  to  the  office  of  the  Title  Guar- 
antee &  Trust  Company  September  4,  1908,  where  he  executed  the 
$2,000  bond  and  mortgage  to  the  company,  which  were  not  read  or 
translated  to  him,  and  the  $1,500  mortage  to  Scarpati,  because  Agolia 
said  he  was  selling  the  property  over  again.  "Lemmo"  testified  that 
he  did  not  know  Scarpati  or  get  any  money  from  him.  Scarpati  did 
not  attend  the  trial,  and  the  court  found,  upon  a  satisfaction  filed 
November  14,  1910,  that  his  mortgage  was  discharged.  But  little, 
if  anything  more,  need  be  said  about  that  mortgage. 

The  Title  Guarantee  &  Trust  Company  advanced  the  $2,000  on 
its  mortgage  by  two  checks — one  for  $1,037.99  to  the  order  of  Lorenzo 
"Lemmo,"  indorsed  by  him.  and  retained  by  the  company  in  satis- 
facti(»i  of  the  so-called  $1,000  mortgage  of  the  plaintiff  and  wife  to 
the  company.  The  other  was  for  ^^.01,  to  the  order  of  Agolia, 
indorsed  by  him  and  'Xemmo,"  and  placed  by  Agolia  in  his  own 
accotmt  in  the  Montauk  Bank.  Agolia,  on  application  for  this  mort- 
gage, presented  the  deed  in  dispute  to  the  Title  Company  on  the  day 
of  its  alleged  acknowledgment  before  him,  and  left  it  with  them  to 
be  recorded. 

The  deed,  having  been  recorded,  was  returned  to  the  company, 
and  mailed  by  it  to  Lorenzo  "Lemmo"  at  188  Fourth  avenue,  Brook- 
lyn, wher%  as  the  court  found,  Agolia  then  had  a  place  of  business. 
This  is  the  last  account,  disclosed  in  the  evidence,  of  the  original 
deed.  Len4>o  testified  that  he  never  had,  saw,  or  received  it,  and 
never  lived  at  that  address,  but  at  635  Fifth  avenue,  Brooklyn,  where 
he  had  been  for  about  10  years.  He  admits  he  signed  the  Komder 
bond  and  mortgage,  but  says  he  did  not  know  what  kind  of  papers 
they  were.  "He  [Agolia]  did  not  tell  me  what  this  was,"  said  tiie 
witness.  "He  simply  asked  me  to  sign  the  paper,  and  I  signed  it." 

Lembo  further  testified  that  his  wife  was  not  present  at  the  signii^  of 
any  of  these  papers ;  that  he  never  got  any  money  on  account  of  these 
transactions,  not  even  car  fare  for  going  to  sign  the  papers ;  and  the 
first  he  knew  what  they  were  was  when  he  was  served  with  the  pa- 
pers— presumably  in  this  action.  His  wife  testified,  in  substance, 
that  her  given  name  is  not  "Filomena,"  but  Amelia^  and  she  is  never 
called  by  any  other  name;  that  she  is  American-bom,  not  Italian, 
and  can  read  and  write;  that  she  never  wrote  the  name  "Filomena 
Lemmo"  on  any  of  these  papers,  or  knew  anything  whatever  about 
them,  except  her  husband  told  her,  on  one  occasion,  that  Agolia 
wanted  to  buy  a  piece  of  property  in  Carroll  street  in  the  husband's 
name,  so  Agolia  could  get  the  commission;  further,  that  she  never 
was  in  her  life  in  the  offices  where  the  papers  were  executed,  never 
saw  Taylor,  before  whom  they  were  acknowle<^;ed,  nor  ever  at  any 
time  saw,  signed,  or  acknowledged  these  papers  before  hhn,  or  any- 
body, anywhere. 
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She  is  not  only  (Corroborated  in  this  by  her  Husband,  btit  by  the 
testimony  of  Taylor  himself  that  the  "woman"  did  not  come  to  the  ^ 
office  of  the  Title  Company.    He  took  her  acknowledgment  at  a ' 
house  arotmd  Eighteenth  street,  where  he  went  with  Agolia.  When 
asked  whedier  he  saw  Mrs.  Lonbo,  Taylor  amwered: 

"I  would  not  say  that  that  was  the  woman,  or  was  not  the  woman. 
*  *  *  The  gnppraed  husband  was  there  at  the  same  time.  •  •  •  The 
woman  did  not  come  to  the  Title  Company.  I  took  the  man's  acknowledg- 
ment there,  and  I  went  with  Mr.  Agolla  down  there  [to  the  Eighteenth 
street  honse].  Q.  You  don't  remember  whether  it  was  this  woman  or  not? 
A.  No,  sir ;  I  wonldnt  swear  to  It** 

Philip  Komder,  husband  of  Einma  C,  knowing  that  their  mort- 
gage would  fall  due  in  December,  1910,  asked  Aj^olia,  in  September 
of  that  year,  whether  "Lemmo"  wanted  to  renew  it,  and  Agolia  said, 
"Yes."  Kornder,  on  going  to  sec  the  property,  found  a  new  tenaVit 
there,  who  said  Caccioppoli  was  the  owner,  and  he  did  not  know 
'Xemmo."  "That,"  says  Kornder,  "was  the  first  intimation  from 
any  quarter  I  had  that  Lemmo  was  not  still  the  owner.  Agolia  had 
paid  me  interest  right  up  to  October  10,  1910.  I  had  given  him  re- 
ceipts. My  receipts  ran  to  Lemmo." 

Komder  wrote  plaintiff,  November  9,  1910,  calling  attention  to 
this  mortgage,  and  inquiring  what  he  intended  doing  m  the  matter. 
Plaintiff  responded  by  telephone,  and  a  letter  from  his  attorney,  dated 
November  10,  1910,  to  the  effect  that  he  never  executed  any  such 
mortgage,  or  knew  anything  of  its  existenca.  Kornder  then  sent  for 
Agolia,  and  they  made  an  appointment  to  go  to  see  plaintiff  on  the 
l^h  of  that  month.  But  they  did  not  keep  the  appointment,  "be- 
cause," as  Komder  testified,  "Mr.  Agolia  vras  to  meet  me  in  my  of- 
fice, and  he  did  not  come."  Testifying  as  to  subsequent  efforts  to 
find  Agolia,  Komder  said: 

"I  went  down  to  his  mother's  house,  where  he  Is  residing.  T  went  down,  I 
gness,  four  or  five  times.  I  went  [at]  t  o'clock  In  the  morning.  6  o'clo^  at 
night,  and  at  all  times,  trying  to  catch  him ;  waited  aronnd  thwe  tor  about 
an  hour  or  two.  I  never  saw  him  after  that  He  never  made  any  explana- 
tion to  me." 

We  may  state  in  this  connection  that  plaintiff's  attorney  caused 
diligent  search  to  be  made  for  Agolia  by  a  persdn  seeking  to  serve  a 
subpoena  on  him  to  produce  the  deed  in  dispute;  but  he  could  no- 
where be  found.  The  process  server  testified  that  Agolia's  wife  and 
mother  s»d  they  did  not  know  where  he  was;  that  he  had  gone 
away — "he  is  very  far  away  from  here,"  etc.  Other  persons  in  the 
vicinity  said  Agolia  had  run  away  some  time  ago,  and  "has  done  a 
lot  of  Italian  people.  *  *  *  Agolia  is  dead  to  the  world;  that 
his  own  people  don't  know  where  he  is,"  etc. 

Plaintiff  has  had  imdisputed  possession  of  the  property  since  the 
time  of  his  purchase,  renting  it,  collecting  the  rents,  and  paying  Uie 
taxes.  He  and  his  wife  bo^  testified  that  they  never  laiew  or  heard 
anything  of  any  of  these  matters  until  they  got  the  Komder  letter  in 
November,  1910.  Plaintiff  took  counsel  on  the  following  day,  caused 
a  search  to  be  made,  and  took  steps  "to  free  my  property,"  he  says, 
"because  I  was  innocent  of  that  fact" — these  incumbrances.   It  thus 
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appears  by  tht  evidence,  which  we  have  stated  at  perhaps  undue 
length,  that  this  entire  matter  is  the  result  of  a  scheme  on  the  part 
of  Agolia  to  cheat  and  defraud  the  plaintiff  out  of  his  property.  No 
other  conclusion  seems  reasonably  deducible  from  the  evidence. 

The  first  step,  or  the  pretended  contract  of  sale  to  "Lemmo,"  was 
clearly  fraudulent,  and  is  an  index  to  all  that  followed.  The  plain- 
tiff seems  to  have  acted  in  perfect  good  faith  in  that  transaction.  But 
the  pretended  purchaser  knew  nothing  about  it,  never  had  any  such 
transaction  with  the  plaintiff,  never  saw  him  until  the  time  of  the 
trial,  nor  received  a  paper  of  any  kind  from  him,  or  paid  him  any- 
thing. Then  came  the  allied  mortgage  for  $1,000,  which  Agolia  ob- 
tained from  the  Title  Company  in  the  names  of  the  plaintiff  and  wife. 
The  signature  of  the  plaintiff  to  the  application  for  this  mortgage  is 
plainly  a  forgery.  In  addition  to  this,  the  delivery  of  the  mortg^e 
and  the  checks  of  the  company  to  plaintiff's  order,  their  suiq>osed  in- 
dorsement by  him,  and  the  cashing  of  one  of  the  checks  by  the  com- 
pany, all  occurred  apparently  at  the  same  time  and  place.  Yet  the 
trial  court  found  that  neither  the  plaintiff  nor  his  wife  was  present  at 
that  time ;  and  the  company  admitted  that  they  did  not  come  in  con- 
tact with  the  plaintiff  in  making  the  mortgage — that  only  Agolia  was 
there.  The  plaintiff  testified  that  he  did  not  execute  the  mortgage,  or 
indorse  or  receive  the  checks,  or  any  money,  or  know  anything  about 
that  transaction,  until  in  November,  1910,  more  than  two  years  after 
Agolia  had  procured  the  mortgage  to  be  satisfied  and  discharged. 
Agolia's  conduct  in  this  matter  was,  therefore,  clearly  fraudulent  frcnn 
beginning  to  end. 

And  so  as  to  the  next  step  in  these  proceedings — the  deed  in  dis- 
pute, purporting  to  have  been  executed  by  the  plaintiff  and  his  wife, 
and  to  convey  the  property  to  this  man  "Lemmo."  Both  plaintiff  and 
wife  deny  the  execution  of  this  or  any  such  paper,  and  all  knowledge 
or  information  of  its  existence,  until  more  than  two  years  after  its 
alleged  execution  b^  them.  Not  only  so,  "Lemmo,"  the  supposed 
purchaser,  says  he  did  not  know  the  plaintiff,  or  have  any  such  trans- 
action with  him,  or  pay  him  an3rthing,  or  have  anything  whatever  to 
do  with  the  property,  or  even  know  what  the  various  papers  were 
which  he  signed  for  Agolia,  until  he  was  served  widi  papers  in  this 
acti<Hi,  as  we  take  it.  Following  this  alleged  deed  were  the  several 
mortga^  procured  by  Agolia  in  the  name  of  "Lenuno,"  who  a)uld 
not  read  them,  and  denies  any  information  of  what  they  were  until 
as  stated  above,  or  the  receipt  at  any  time  of  any  money  on  account  of 
any  of  them.  Not  only  so,  these  papers  purport  to  have  been  exe- 
cuted also  by  Mrs.  Lembo;  but  it  is  entirely  clear  that  she  did  not 
sign  them,  and  that  the  notary's  certificate  thereto,  as  well  as  to  the 
mortgage  for  $1,000,  purporting  to  have  been  signed  by  the  plaintiff 
and  wife,  must  have  been  obtained  by  Agolia  by  some  trick  or  artifice 
not  clearly  appearing  in  the  evidence. 

The  deed  in  dispute  is  tiius  surrounded  by  these  fraudulent  transac- 
tions, and  is  supported  alone  the  mere  naked  certificate  of  acknowl- 
edgment before  AgoHa,  and  nothing  else — not  another  word  or  item 
of  evidence.  Agolia  is  gone;  so  is  the  original  deed  itself,  and  under 
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circumstances  which  plainly  iRq>eadi  the  integrity  of  both.  His  cer- 
tificate of  acknowledgment  to  the  deed  has,  therefore,  but  little,  if 
any,  force  as  evidence  of  its  execution.  Certainly  not  enough,  stand- 
ing alone,  as  it  does,  and  denied  and  impeached,  as  it  is,  upon  which 
to  deprive  the  plaintiff  of  his  property,  without  $1  compensaticm,  or 
any  fraud  or  misconduct  on  his  part,  forfeiting  his  title  or  right 
thereto. 

It  is  intimated,  it  is  true,  in  behalf  of  the  deed,  that  plaintifif  might 
have  executed  it,  believing  it  to  be  a  contract  The  only  apparent 
ground  for  this  is  the  fact  that  he  and  his  wife  did  execute  a  paper 
before  AgoHa,  some  eight  months  before  their  supposed  execution  of 
the  deed.  The  evidence  shows,  however,  that  that  paper,  not  in  evi- 
dence, was  not  the  deed  in  dispute,  but  the  supposed  contract  of  sale. 
The  word  "Contract,"  in  large  black  letters,  was  indorsed  on  the  back 
of  that  paper.  It  was  in  duplicate,  without  a  seal,  and  for  a  consid- 
eration of  a  little  over  $4,000  ($4,250) ;  while  the  so-called  deed,  a 
copy  of  which  is  in  evidence,  does  not  appear  to  have  been  so  in- 
dorsed, is  under  seal,  and  for  a  consideration  of  $100  only.  Besides, 
Agolia  paid  $600  on  account  of  the  alleged  contract,  which  sum  the 
plaintiff  returned  to  him  by  check,  in  evidence,  a  year  and  five  months 
after  the  execution  of  the  disputed  deed. 

The  mere  possibility  or  supposition,  contrary  to  the  appaieiitl> 
truthful  testimony  of  the  plaintiff  and  wife  and  other  evidence  in  the 
case,  that  they  may  have,  on  the  misr^resentations  of  Agolia,  exe- 
cuted ^s  deeid,  believing  it  to  be  a  contract  of  sale,  is  not  suifident 
ground  upon  which  to  uphold  either  the  execution  or  validity  of  the 
deed.  Our  conclusion  is  that  the  deed  is  a  false,  fictitious,  and  forged 
instrument,  and  therefore  invalid  and  void  for  any  purpose. 

[2]  Counsel  for  the  defendants  Kornder  and  the  Title  Guarantee 
&  Trust  Company,  not  seriously  contesting  the  fact  that  Agolia  may 
have  procured  the  execution  of  the  deed  by  fraud  or  falsehood,  claim 
that  the  cause  of  action  alleged  in  the  complaint  rests  entirely  upon 
the  ground  that  the  disputed  deed  is  a  forgery,  and  that  the  plain- 
tiff cannot,  therefore,  recover  on  the  ground,  if  true,  that  its  execution 
was  procured  by  fraud  and  deceit  or  misrepresentation.  Our  conclu- 
sion, already  stated,  makes  it  unnecessary  to  consider  that  question. 
Nevertheless,  a  decision  by  the  Court  of  Appeals  (Harden  v.  Dorthy, 
160  N.  Y.  39,  54  N.  E.  726,  46  L.  R.  A.  694)  may  be  considered 
briefly.  That  action  was  brou^t  to  cancel  an  alleged  deed  by  the 
plaintiff  to  her  daughter,  and  two  subsequent  mortgages  thereon  by 
the  latter.  The  report  of  the  case  contains  a  very  meager  account  of 
the  allegations  of  the  complaint  as  to  the  vices  in  the  papers — merely 
"that  the  three  instruments  were  fictitious  and  fraudulent,"  that  the 
plaintiff  never  acknowledged  the  alleged  deed,  or  saw  or  heard  of  it 
until  a  few  days  before  the  action;  further,  that  she  never  heard  of 
the  two  mortgages  until  the  same  time,  "and  that  the  three  instru- 
ments were  absolutely  and  wholly  fictitious  and  fraudulent"  It  was 
found  that  the  plaintiff's  signature  to  the  alleged  'deed  was  procured 
by  some  trick  or  artifice  perpetrated  by  John  F.  Dorthy  in  some  way 
or  manner  which  does  not  appear  and  was  unknown  to  the  plaintiff ; 
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and  that  the  signature  of  the  officer  to  the  certificate  of  acknowledg- 
ment was  genuine,  but  the  same  had  been  obtained  by  said  Dorthy  in 
some  manner  which  does  not  appear,  but  without  any  acknowledg- 
ment by  the  plaintiff  to  such  officer.  The  court,  reviewing  the  au- 
thorities upon  the  question  as  to  what  constitutes  forgery,  said  in 
part  that  it  is: 

"The  fraudulent  making  of  an  Instrument  In  writing  to  tbe  prejudice  of 
anotber'8  rl^ts.  *  *  *  So  it  Is  beld  tbat  forgery  may  be  committed  by 
frandul^tiy  procuring  the  signature  ct  anotbw  to  an  Instmmeot  whldi 
he  has  no  Intention  of  signing." 

And,  quoting  approvingly  from  another  court,  the  learned  judge 
continues: 

"It  la  not  necessary  that  the  act  should  be  done  In  whole  or  In  part  by 
tbB  band  of  the  party  enlarged.  It  Is  sufficient  If  he  causes  or  procures  it 
to  be  done.  The  Instrument  was  false.  It  purported  to  be  the  Bol«nn  and 
Toluntbry  act  of  the  grantor  In  making  a  conveyance,  to  which  he  had 
never  assented.  The  whole  was  done  by  the  hand,  or  by  the  procurement, 
of  the  defendant  It  does  not  lessen  the  turpitude  of  the  offense  that  tbe 
party  whcKu  he  sought  to  defraud  was  made  In  part  his  voluntary  agent 
in  effecting  his  purpose^  If  he  had  employed  any  other  liaud,  be  would 
have  bem  responsible  for  tbe  act  In  truth,  the  signature  to  that  false 
Instrument,  In  a  moral  and  legal  point  of  view,  Is  as  much  Imputable  to 
him  as  If  he  had  done  It  with  bis  own  hand.  •  *  •  Wben  the  false 
making,  with  an  evil  design,  is  proved,  artful  subterfuges  In  defoue  have 
been  disregarded." 

Continuing,  the  court  said : 

"So  that,  wben  the  instrnment  under  whidi  the  defendants  now  daim  was 
placed  upon  the  public  records.  It  was  nothing  but  a  forgery.  It  was  not 
only  a  forgery  at  common  law,  but  a  forgery  by  statute.  The  term  'forgery' 
indudes  now,  as  It  always  did,  the  false  making  of  a  written  Instrument 
(Penal  Code,  |  620) ;  and  under  sectioD  521  It  Is  forgery  to  utter  or  put 
off  as  true,  with  Intent  to  defraud,  a  forged  deed,  knowing  It  to  be  forged. 
Placing  tbe  eo^lled  deed  In  this  case  upon  record,  with  Intent  to  deftaud, 
was  an  'uttering  or  putting  off  as  true,*  within  the  meaning  of  the  statute. 
Paige  T.  Peot^e,  8  ^b.  Dec.  489.  Moreover,  a  telse  oertlflcate  of  an  ac- 
loiowledglng  officer  to  an  Instrument  purporting  to  be  a  deed,  that  the  same 
was  acknowledged  by  a  party  thereto,  Is  forgery  under  section  510  of  the 
Penal  Code;  and,  while  the  absence  of  knowledge  or  a  criminal  Intent  op 
the  part  of  the  officer  would  absolve  blm  from  liability,  yet  that  circum- 
stance cannot,  of  course,  change  the  character  of  the  instrument,  of  which 
the  certificate  Is  an  essential  part,  or  make  It  any  the  less  a  forgery.  That 
the  certificate  attached  to  the  paper  In  question  was  false,  is  not,  and  can- 
not be.  denied.  It  la  found  tbat  the  party  to  whom  tiie  defendants  loaned 
money  upon  fictitious  mortgages  procured  the  officer  to  make  the  false  certif- 
icate by  some  trl<&  or  artifice,  and  l>y  section  29  of  the  P^al  Oode  one 
who  dlrecUy  or  Indirectly  Induces  or  procures  another  to  commit  a  crime  Is 
a  principal.  Peoi^e  v.  Fitzgerald.  156  N.  Y.  253,  50  N.  B.  846;  People  v. 
McKane,  143  N.  T.  455.  38  N.  E.  050.  The  fact  that  a  false  and  fabricated 
writing  of  this  (diaracter  is  deposited  In  a  public  office  for  record,  and  la 
actually  recorded,  can  add  nothing  to  its  legal  efficacy.  The  recording  act 
applies  to  genuine  instruments,  and  not  to  forged  ones.  Albany  Co.  Sav- 
ings Bank  V.  McCarty,  140  N.  Y.  71,  43  N.  E.  427.  It  may  be  that  the  actual 
record  of  such  a  paper  may  deceive  the  unwary;  but  that  circumstance 
does  not  change  the  l^al  rights  of  any  one.  A  bank  may  loan  money  'up- 
on tbe  security  of  a  pledge  or  mortgage  of  personal  property  in  the  pos- 
session of  the  thief  who  has  stolen  It,  and  the  loan  may  be  made  In  good 
faith,  on  the  honest  belief  that  the  ttiief  who  has  tbe  possesion  has  the 
title ;  but  tills  would  not  inevent  the  teal  owner  ttom  porralng  bla  j^perty 
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and  taking  It,  whenTer  be  could  And  It  Knox  t.  Bflan  Hdsm  Oo.,  148  N. 
T.  441.  42  N.  E.  988,  81  L.  R.  A.  779,  51  Am.  St.  Rep.  700.  It  would  not 
help  the  bank  In  diat  case  to  allege,  as  the  defendants  In  this  case  allege, 
that  It  was  a  bona  fide  purchaser.  It  is  legally  impossible  for  any  one  to  be- 
come a  bona  flde  purchaser  of  real  estate,  or  a  purchaser  at  all,  from  one 
who  never  had  any  title;  and  that  is  this  case.  It  is  equally  Impossible  to 
construct  an  estoppel  against  the  real  owner  upon  a  forged  instrument,  placed 
upon  rMord  without  the  authority  of  any  one;  and,  of  course,  the  paper  in 
qae8ti(Hi  was  no  more  entitled  to  record  upon  the  false  certiflcate  than  if  it 
contained  no  certlflcato  whatever.  Void  things  axe  as  no  thlncs.'* 

So  that,  while  there  is  little  or  no  evidence  that  the  plaintiff  signed 
the  deed,  yet,  if  he  did  sign  it,  that  fact  alone  does  not  warrant  the 
conclusion  that  it  is  valid.  Forgery  may  be  committed,  as  we  have 
seen,  by  fraudulently  procuring  the  signature  of  another  to  an  instru- 
ment which  he  had  no  intention  of  signing. 

[3]  It  is  further  claimed  that,  if  fraud  in  the  inception  of  these 
papers  had  been  pleaded,  the  defendants  Komder  and  Title  Guarantee 
&  Trust  Company  would  have  been  protected  by  their  bona  fides.  But 
the  allied  omission  of  the  plaintiff  to  charge  fraud  in  connection  with 
or  independent  of  forgery  did  not  prevent  the  defendants  frcrni  al-  « 
le^ng  and  proving,  if  they  could,  acts  or  omissions  oa  the  part  of  the 
plaintiff  estopping  or  precluding  him  from  clearing  his  title  of  these 
clouds  upon  it  Moreover,  all  the  evidence  offered  upon  that  subject 
was  received.  The  plaintiff  has  been  in  possession  of  the  premises 
at  all  times  since  his  purchase  in  1904;  "Lemmo"  was  never  in  pos- 
session or  had  anything  to  do  with  it — facts  which  the  defendant 
Komder  ascertained  upon  mere  inquiry  at  the  premises'shortly  before 
his  mortgage  became  due. 

The  witness  who  closed  the  $2,000  mortgage  for  the  Title  Guarantee 
&  Trust  Company  testified  that  he  did  not  Ibiow  what  the  inspection, 
in  respect  to  title,  possession,  or  the  like,  was  in  the  case  and  by 
whom  made.  "I  believe,"  he  said,  "that  Mr.  Agolia  simply  brought 
in  the  deed,  and  said  that  he  had  purchased  Uie  proper^,  or  his 
client  had,  the  person  whom  he  represented,  and  wanted  it  recorded, 
and  asked  us  to  make  the  loan." 

Here  the  alleged  deed  had  not  even  been  recorded,  as  was  the  case 
in  Mar  den  v.  Dorthy,  supra.  Yet  the  court  there  said  that,  if  the  par- 
ties who  made  loans  on  the  faith  of  a  false  record  had  but  inquired 
of  plaintiff,  all  the  facts  would  have  been  revealed. 

"They  all  resided  in  the  same  dty.  and  all  that  was  necensary  for  the 
mortgagees  to  do,  in  order  to  defeat  the  fraud  and  save  themselres  from 
loss,  was  to  visit  the  premises  and  take  note  of  what  such  a  visit  would 
disclose.  In  omlttiDg  bu<±  a  plain  preeaatlon,  the  parties  who  proposed  to 
loan  mvaey  to  Dortl^  on  the  faith  of  a  fictitious  paper  title  have  deprived 
themselves  of  the  right  to  say  that  the  plaintiff's  genuine  signature  was  the 
primary  cause  of  their  loss.  *  •  •  The  defoidanta  cannot  be  heard  to 
claim  that  they  were'  not  bound  to  make  any  inquiries  of  the  true  owner, 
while  Insisting  at  the  same  time  that  she  la  bound  by  any  trick  or  artlflce 
by  means  of  which  iier  signature  was  made  to  appear  on  a  false  paper." 

The  foregoing,  as  well  as  much  more  than  was  said  in  that  case,  is 
equally  applicable  here,  but  we  need  not  further  pursue  the  subject. 

Judgment  reversed,  and  a  new  trial  granted;  costs  to  abide  the 
fit^  award  of  costs.  All  concur,  except  CARR,  J.,  not  voting. 
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(Kings  County  Court   June,  1912.) 


1.  iKDICnaSIfT  AND   iNTOBlUTIOIf   (J  71*) — RBQUTBITIB  OF  *^N^ORI£ATIOH"— 

Sta-tutobt  Pbovibion. 

An  "information,"  defined  by  Code  Cr.  Proc.  |  145.  as  an  allegation 
made  to  a  magistrate  that  a  persrai  has  been  guUty  of  some  designated 
crime,  perfornu  tlie  same  function  as  an  InUctment  in  a  court  of  rec- 
ord, and  must  set  forth  facts  to  establish  the  crime,  not  with  the  exact- 
ness of  an  IndlctmCTt,  but  with  sufficient  preciseness  to  inform  tbe 
magistrate  that  a  designated  crime  has  been  committed,  and  it  should 
allege  the  time,  plac^  person,  and  other  ctrcamstances  tliat  constitute 
the  crime. 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Informatton,  Cent 
Dig.  H  183.  194 ;  Dec.  Dig.  |  71.* 
S'or  other  deflnitlonB,  see  Words  and  Phrases,  toL  4,  pp.  8586-3689.] 

2.  iHDiciHsm  Ann  Ikfobhatioii  (|  68*)— Fobu  ow  Allboatxonb— Matiebb  of 

Fact  ob  GoRCLrsions. 

An  Information  charging  that  accused  "did  unlawfully  operate"  a 
moving  picture  show,  being  a  common  show,  In  violation  of  the  ordi- 
nances of  the  city,  stated  a  conclusion  of  law,  and  not  a  matter  of 
fact 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Information,  Cait 
Dig.  I  186;  Dec.  Dig.  f  68.*] 

8.  Tbkatsbs  and  Shows  (|  9*)— -CoNDucixiro  Wmrotrr  latmsfam-CBjaavAs, 

BESFOnSIBILXTT. 

The  omission  from  an  information  charging  the  unlawful  operation  of 
a  moTli^  picture  show  of  the  words  "without  a  license"  Is  not  a  mere 
failure  to  allege  a  matter  of  form,  but  is  tbe  omisson  of  a  matter  of 
substance. 

[Sd.  NotSb— For  other  caaes,  see  Tbeatera  and  Shows,  Cmt  Dig.  | 
0;  Dec,  Dig.  I  9.*] 

4.  Tbbatebs  and  Shows  (|  9*)— 0)NDUonNQ  Without  Lecbnu— Cbihinal 

Besfonsibilitt. 

The  exhibition  In  a  hotel  of  moTlng  pictures,  no  adndsslon  b^ng 
charged  either  to  enter  tlie  hotel  or  the  room  where  they  are  shown, 
is  not  a  violation  of  an  ordinance  prohibiting  the  conducting  of  a  com- 
mon show  without  a  license,  passed  pursuant  to  New  Tork  (Charter 
(lAWB  1901,  c.  466)  i  61,  j^rorlding  for  Ucoisixtf  or  r^latli^  "certain 
trades  or  basineaB." 

[Ed.  Note. — For  oUier  cases,  see  Theaters* and  Shows,  C^t  Dig.  | 
9;  Dec.  Dig.  i  9.*] 

Herman  Wacke  was  convicted  of  conducting  a  common  show  with. 

out  a  license,  and  appeals.  Reversed. 

Stephen  O'Brien,  of  New  York  City,  for  appellant. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (James 
D.  Bell  and  Charles  J.  Druhan,  both  of  Brooklyn,  of  counsel},  for 
the  People. 

NIEMANN,  J.  Appeal  from  a  judgment  of  conviction  rendered 
against  the  defendant  by  Hon.  Charles  J.  Dodd,  city  magistrate,  in 

•Vor  oUtor  omm  sm  um*  topic  *  I  mdmbu  In  Dm.  ft  Am.  Din.  1W7  to  dati^  *  Rap'r  ladaiM 
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the  City  Ma^strates'  Court  of  the  City  of  New  York;  in  and  for  the 
E^th  district  of  the  Second  division. 

The  defendant  has  been  convicted  of  conducting  a  common  show 
without  a  license*  in  violation  of  chapter  7,  article  1,  section  305,  of 
the  ordinances  of  the  city  of  New  York.  It  appears  from  the  evi- 
dence taken  at  the  trial  that  the  defendant  conducts  a  hotel  on  Surf 
avenue  and  West  Twelfth  street,  Coney  Island,  and  is  engaged  there 
in  the  business  of  trafficldi^  in  liquors  under  a  liquor  tax  certificate 
issued  to  him  by  the  state  of  New  York.  In  conjunction  with  the 
said  business  he  offers  entertainmott  to  his  patrons  by  maintaining 
in  his  place  of  business  the  usual  apparatus  and  screen  for  exhibiting 
moving  pictures.  The  ground  floor  of  the  hotel  is  a  large  open  room, 
having  a  seating  capacity  of  from  500  to  600  persons,  being  provided 
with  that  number  of  chairs  and  about  100  tables,  and  having  a  bar 
on  the  side.  In  this  room  moving  pictures  are  thrown  upon  a  white 
surface  and  provided  by  the  defendant  for  the  entertainment  of  his 
guests.  No  admission  fee  is  charged  to  enter  the  hotel  or  the  room 
where  the  moving  pictures  are  shown.  Defendant  does  not  hold  what 
is  known  as  a  "common  show"  license  of  the  city  of  New  York. 

Upon  this  appeal  defendant  urges  as  grounds  for  the  reversal  of 
the  judgment  of  conviction:  (1)  That  the  information  is  insufficient, 
in  that  it  does  not  state  facts  sufficient  to  constitute  a  crime ;  and  (2) 
that  the  evidence  adduced  at  the  trial  shows  that  the  defendant  was 
engaged  in  the  business  of  keeping  a  hotel,  and  that  inasmuch  as  the 
exhibition  was  ^ven  only  as  an  incident  to  the  hotel  business,  as  a 
gratuitous  contribution  to  his  guests  for  their  entertainment,  such 
exhibition  does  not  come  within  the  provisions  of  said  ordinance. 

[1]  First.  "An  information  is  the  allegation  made  to  a  magistrate 
that  a  person  has  been  guilty  of  some  designated  crime."  Code  Crim. 
Pro.  §  145.  It  performs  the  same  fimction  as  an  indictment  in  a  court 
of  record,  and  must  set  forth  facts  to  establish  the  crime,  not  with 
the  exactness  of  an  indictment,  but  with /sufficient  preciseness  to  in- 
form the  magistrate  that  a  designated  crime  has  been  committed.  If 
it  charges  the  crime  in  the  words  of  the  statute,  it  should  allege  the 
time,  place,  person,  and  other  circumstances  that  constitute  such  crime. 
People  ex  rel.  Allen  v.  Hagan,  170  N.  Y.  46,  62  N.  E.  1086;  People 
v.  Ohnsted,  74  Hun,  323,  26  N.  Y.  Supp.  818;  People  v.  Pillion,  78 
Hun,  74,  29  N.  Y.  Supp.  267;  People  v.  Payne,  71  Misc.  Rep.  72, 
129  N.  Y.  Supp.  1007.  All  the  material  facts  constituting  the  offense 
must  be  stated.  No  essential  element  of  the  crime  can  be  omitted. 
The  principal  facts  must  be  charged.  United  States  v.  Hess,  124  U. 
S.  4S3,  486,  8  Sup.  Ct.  571,  31  L.  Ed.  516.  The  strictness  formerly 
required  in  criminal  pleading  has  been  relaxed,  but  the  requirement 
that  the  information  must  set  forth  every  essential  element  of  the 
crime  still  exists.  People  v.  Albow,  140  N.  Y.  130,  134,  35  N.  E.  438. 
Where  the  crime  is  statutory,  the  precise  facts  necessary  to  constitute 
the  offense — i.  e.,  the  particular  violation  of  the  statute — must  be  al- 
lied.  The  following  examples  will  illustrate  this  point: 

In  People  v.  Bates,  61  App.  Div.  559,  71  N.  Y.  Supp.- 123,  the  in- 
dictment charged  the  defendant  with  the  crime  of  violating  the  Liq- 
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uor  Tax  Law  (Conso!.  Laws,  1909,  c  34),  in  that  he  did  wrongfully 
and  unlawfully  sell  liquor  to  certain  persons,  and  it  was  held  to  be 
defective  because  it  did  not  contain  a  statement  of  the  precise  ground 
of  the  violation,  namely,  that  it  failed  to  allege  that  the  electors  of 
the  town  mentioned  tn  the  indictment  had  voted  that  do  c«tificate  to 
sell  liquor  in  that  town  should  be  granted. 

In  Peopie  v.  Olmsted,  74  Hun,  327,  26  N.  Y.  Supp.  819,  the  in- 
formation filed  with  the  justice  of  the  peace  charged  that  the  defend- 
ant "on  various  occasions  of  1890  and  1891  at  Mongaup  Valley,  in 
the  town  of  Bethel,  county  of  Sullivan,  N.  Y.,  at  different  times  did- 
C(»nmit  the  crime  of  selling  strong  and  spirituous  liquors"  to  certain 
persons  named.  It  was  held  to  be  defective,  and  not  sufficient  to 
support  a  conviction  in  the  Court  of  Special  Sessions,  for  the  reason 
that  it  did  not  charge  any  specified  crime;  that  is,  it  did  not  state 
whether  the  liquor  was  sold  without  a  license,  or  to  a  minor,  or  to 
Indians,  or  on  Sunday,  or  within  prohibited  hours  on  secular  days. 

In  People  ex  rel.  Sandman  v.  Tuthill,  79  App.  Div.  24,  79  N.  Y. 
Supp.  905,  the  information  alleged: 

"Tbat  on  or  after  the  let  day  of  May,  1911,  at  the  town  of  Rlrerhead,  in 
said  county  of  Suffolk,  one  David  Sandman  and  other  persona  of  said  town 
of  Rlverhead,  county  of  Su!folk,  did  oommlt  the  crime  of  misdemeanor  in  that 
they  did  at  the  time  and  place  above  named,  unlawfully,  willfully,  and  know- 
ingly violate  the  Liquor  Tax  Law  of  the  state  of  New  York." 

This  was  held  to  be  insufficient,  and  the  defendant  was  released 
from  the  county  jail  upon  writ  of  habeas  corpus ;  and,  when  the  mag- 
istrate continued  to  take  testimony  under  the  information,  a  writ  of 
.{M'ohibition  was  issued  against  him,  which  was  affhtned  by  the  Appel- 
late Division.  The  court  held  that  a  general  allegation  of  the  viola- 
tion of  a  statute,  without  stating  the  particular  grounds  of  the  viola- 
tion, was  insufficient  to  give  the  court  jurisdiction. 

In  People  v.  Lowndes,  130  N.  Y.  455,  29  N.  E.  751,  an  indictment 
based  upon  a  provision  of  the  Penal  Code  that  a  nonresident,  "who 
plants  oysters  in  the  waters  bf  this  state  without  consent  of  the  owner 
of  the  same,  or  on  the  shore,  or  gathers  oysters  in  any  sudh  waters 
for  his  own  benefit,  or  for  the  benefit  of  a  nonresident  employer,"  shall 
be  guilty  of  a  misdemeanor,  was  fatally  defective,  because  it  omitted 
to  aver  that  the  planting  was  done  for  his  own  benefit,  or  for  the  ben- 
efit of  a  nonresident  employer,  which  was  the  essential  element  of  said 
statutory  offense. 

[2]  The  informaticHi  under  consideration  on  this  appeal  alleges: 

"That  on  the  26th  day  of  March,  1912,  at  tiie  borough  of  Brooklyn,  in  the 
of  New  York,  county  of  Kings,  Herman  Wacke  (now  here)  did  unlaw, 
fully  operate  a  moving  picture  show — being  a  common  show — on  Surf  avenue 
near  West  Twelfth  street,  Coney  Island,  in  Tlolatkm  of  chapter  7,  article  1,. 
section  305,  of  the  ordinances  of  the  former  dty  ot  Brooklyn,  now  the  bor- 
ough of  Brooklyn,  city  oC  New  York." 

The  allegation  "did  unlawfully  operate"  is  not  a  statement  of  fact, 
but  merely  a  conclusion  of  law.  People  t.  Bates,  supra;  Dukes  v> 
State,  9  Ga.  App.  537,  71  S.  E.  921. 

[3]  The  violation,  if  any  there  was,  consisted  of  conducting  a  com- 
nKHi  show  withoiU  a  license.  To  conduct  a  common  show  is  not  in 
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itsdf  a  crime.  It  is  a  crime  if  conducted  without  a  license.  The 
(»nission  of  the  words  "without  a  license"  is  not  a  mere  failure  to 
allege  a  matter  of  form,  but  is  the  omission  of  a  matter  of  substance. 
It  is  a  failure  to  allege  the  gravamen  of  the  offense,  to  wit,  that  de- 
fendant had  no  license.  I  am  therefore  of  the  opinion  that  the  in- 
formation is  insufficient,  and  that  the  defendant's  motion  to  dismiss 
the  same  and  discharge  the  defendant  should  have  been  granted. 

[4]  Second.  The  evidence  failed  to  establish  a  violation  of  the  or- 
dinance in  question.  The  ordinance  depends  for  its  validity  won 
section  51  of  the  New  York  Charter  (Laws  of  1901,  c.  466).  This 
section  provides  for  the  "licensing  and  regulating  certain  trades  or 
business."  Section  305  of  the  ordinance  in  question,  passed  by  the 
board  of  aldermen,  in  pursuance  of  the  authority  granted  to  said  board 
by  said  section  51  of  the  New  York  Charter,  is  headed:  "Business 
Requiring  a  License,"  and  then  states  that  "the  following  businesses 
must  be  duly  licensed  as  herein  provided,"  enumerating  among  them 
"common  shows."  It  seems  to  me  that  a  common  show  must  be  car- 
ried on  as  a  business  in  order  to  come  within  the  object  and  meaning 
of  said  charter  provision  and  ordinances,  and,  where  such  show  is 
conducted  merely  as  an  incident  to  some  regular  estaUished  business, 
the  ordinance  does  not  apply.  The  defendant  was  not  engaged  in 
the  moving  picture  business.  He  was  conducting  a  hotel  and  was 
ei)gaged  in  the  hotel  and  liquor  business.  He  was  exhibiting  the  pic- 
tures for  the  entertainment  of  his  guests,  as  an  incident  to  his  lx>tel 
business  at  the  seashore. 

The  case  of  People  v.  Royal,  23  App.  Div.  258,  48  N.  Y.  Supp.  742, 
seems  to  me  to  be  decisive  of  the  question  under  consideration.  In 
that  case,  the  court,  considering  the  then  existing  ordinance  requiring 
certain  persons  and  classes  of  persons  to  be  licensed,  among  them 
"common  shows,"  said  (23  App.  Div.  260,  48  N.  Y.  Supp.  743) : 

thiak  tbe  conviction  was  Improper,  and  that  what  the  defendant  did 
does  not  constitute  an  exhibition  within  the  meaning  of  the  ordinance.  It 
Is  not  denied  bnt  that  the  word  'oEhibltlou,*  Jn  Its  broad  Blgnlflcance,  would 
CTibraoe  wliat  the  defendant  did  In  this  case.  Bnt  It  Is  quite  evident  that 
tbe  word,  as  nsed  In  tbe  ordinance  In  qnestlon,  Is  so  used  in  a  sense  much 
more  restricted.  Qlvm  Its  broadest  elgnlflcatlon,  there  la  a  lai^  class  of 
business  men  that  use  Tarlons  methods  to  attract  custom  and  s^l  their  goods 
ttiat  would  be  brought  within  its  terms.  KTery  contrivance  for  the  automatic 
movement  of  dnmb  figures  used  in  display  windows  to  attract  attention,  ev- 
ery exhibit  of  paintings  for  sale  or  to  arouse  Interest  and  attract  visitors  to 
public  marts  of  trade,  every  person  exhibiting  exercising  apparatus  through 
tbe  medium  of  an  automaton  or  human  being,  every  person  displaying  adver- 
tieing  matter,  pictures,  and  designs  by  means  of  a  stereoptlcon,  are  a  few 
of  tbe  very  many  things  which  would  be  brought  within  this  ordinance,  if 
tbe  word  was  to  be  construed  in  Its  geueral  seuse.  The  connection  tn  which 
It  appears  in  tbe  ordinance  shows  that  Its  meaning  has  relation  to  entertain- 
ments where  tbe  exhibition  itself  is  tbe  principal  thing,  and  from  which  the 
exhibitor  derives  or  expects  to  derive  profit" 

See,  also,  case  of  People  v.  Martin,  137  N.  Y.  Supp.  677, .  decided 
by  tfie  Court  of  Special  Sessions  of  the  City  of  New  York,  January, 
1912  (N.  Y.  L.  J.  Jan.  8,  1912),  which  cites  and  foHows  People  v. 
Koyal,  supra.  In  the  above  case  it  appeared  that  the  defendant  Mar- 
tin conducted  a  restaurant  for  which  he  had  a  hotel  license.  On  the 
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fourtR  floor  of  the  building  there  was  performed  what  is  known  as  a 
"cabaret  show"  for  the  entertainment  of  his  patrons  who  were  dining 
there.  No  admission  fee  was  charged,  but  no  one  was  permitted  in 
this  dining  room  who  had  not  previously  reserved  a  table  for  that 
particular  night,  though  no  charge  was  made  for  the  reservation. 
The  court  held  "that  the  primary  object  of  the  exhibition  itself  deter- 
mines whether  or  not  it  comes  within  the  ban  of  the  statute,"  and  that 
as  the  evidence  disclosed  "that  such  entertainment  was  a  mere  incident 
to  the  general  business  carried  on  in  the  pranises  in  question,  in 
other  words,  an  attraction  that  might  secure  increased  patronage  in 
a  center  where  competition  was  uiarp  and  persistent'  sudi  ^ow 
did  not  come  tmder  the  provision  of  said  statute. 

I  have  examined  the  cases  of  Weistblatt  v.  Bingham,  58  Misc.  Rep. 
328,  109  N.  Y.  Supp.  545,  and  Econom(^ulos  v.  Bingham  (Sup.  Ct.) 
109  N.  Y.  Supp.  728,  cited  by  the  respcmdent,  but  consider  the  de- 
cision of  the  Appellate  Division  in  the  Royal  Case  conclusive  upon 
the  question  of  construction  here. 

It  follows  from  the  foregoing  that  the  judgment  of  conviction  ap- 
pealed from  should  be  reversed.  It  was  stipulated  that  the  dedsicm 
in  this  case  should  apply  to  the  cases  of  People  v.  Diecker,  People  v. 
Weisberger,  People  v.  Marakos,  People  v.  Calaplas,  and  People  v. 
Ecomoupoly,  in  which  the  same  questions  arose  and  the  same  judg- 
ment was  rendered,  and  in  each  of  which  an  appeal  was  duly  taken ; 
and  the  judgment  of  conviction  in  said  cases  are  therefore  also  re- 
versed. 

Judgments  reversed. 
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Ex  parte  STEWART. 


(Sopieme  Ceor^  %»ecial  Tana,  Brie  Oonntjr.   October  2U  1912.) 

Habeas  GoBPDg  99*)— Gexlobbit— Custodt  and  Sufpobt— Biobt  oi  Fa- 
ther. 

A  nonresident  father  held  not  entitled,  on  the  fticta,  to  reoorer  the  ens- 
tody  of  certain  of  bis  children  frcnn  his  divorced  wife. 

[Ed.  Note.— For  other  casei^  see  Habeas  Cotpofl^  Cent  Dig.  |  84;  Dec. 
Dig.  1  99:*] 

Application  by  Donald  Stewart  for  writ  of  habeas  corpus  to  ob- 
tain the  custody  of  Beryl  Stewart  and  others,  infants.  Dismissed. 
See,  also,  137  N.  Y.  Supp.  202. 

R.  E.  L.  Heard,  of  Buffalo,  f or  petiticwier. 
Walter  A.  Saxon,  of  Brooldyn,  for  re^ndents. 

PODLEY,  J.  The  relator,  Donald  Stewart,  is  a  resident  of  Sheri- 
dan, in  the  state  of  Wyoming,  and  the  respondent  Ida  Stewart  is  his 
divorced  wife,  residing  in  Buffalo,  N.  Y.  The  relator  commenced  an 
action  in  WycKning  for  divorce  against  his  wife,  who  had  left  him, 
taking  these  children  with  her,  and  for  a  period  of  about  18  months, 
pending  the  trial,  he  paid  $100  per  month  for  the  support  of  his  wife 
and  childroi.  The  decree  granted  the  relator  a  divorce  against  his 
wife,  and  by  oonsent,  or  at  least  without  (^positi<»i,  their  six  minor 
children  were  placed  in  the  custody  of  the  mother,  said  provision  was 
made  whereby  a  trustee  was  appointed,  having  charge  of  <»rtain  real 
estate  in  Sheridan,  the  net  avails  from  which  were  to  be  sent  to  the 
mother  for  the  support  of  herself  and  children.  These  children  range 
from  17  to  6  years  of  age — three  girls,  Clare,  Beryl,  and  Mildred,  and 
three  boys,  Donald,  Harold,  and  Claude. 

The  respondent  has  abandoned  the  care  of  two  of  the  children. 
Clare,  the  oldest  girl,  is  providing  for  herself,  and  Claude,  the  boy 
of  12  years  of  age,  was  placed  by  her  in  an  institution  as  a  public 
charge,  and  so  remained  until  the  father  was  informed  of  the  situa- 
tion, when  he  came  on  here  and  took  the  boy  out.  The  oldest  boy, 
Donald,  although  still  living  with  his  mother,  is  earning  sufficient  to 
take  care  of  himself.  These  three  are  omitted  from  the  formality  of 
being  brought  into  court,  and  the  writ  only  concerns  the  other  three. 
All  the  children,  however,  appeared  in  court,  and  all  but  Claude  and 
Mildred  were  sworn.  It  would  have  been  more  satisfactory  had  the 
writ  commanded  the  production  of  all  the  chUdren,  because  they  are 
all  equally  the  wards  of  the  court.  If  they  were  aJl  formally  txfore 
the  court,  I  should  rule,  on  the  evidence  before  me,  tiiat  CUre,  the 
oldest  girl,  had  and  has  the  right  to  provide  for  herself  apart  from 
her  mother,  and  that  the  mother  has  no  further  control  of  her  pers(Mi 
or  her  earnings,  and  that  Claude,  having  been  abandoned  by  the 
mother,  could  rightfully  be  taken  care  of  by  the  father. 

Regarding  the  other  three,  those  produced  pursuant  to  the  writ, 
they  live  with  their  mother,  and  the  two  older  ones.  Beryl,  aged  14, 
and  Harold,  aged  13,  were  sworn  and  expressed  their  desire  to  live 

othar  cues  «m  tam*  toplo  A  i  nvubbb  la  Dm.  ft  An.  Diss.  IHT  to  daUt  *  R«v*r  ladnM 
137N.Y.S.— 42 


668 


187  KBW  TORK  SnVPLtatSST 


(Sap.  Ct 


with  the  mother.  Mildred,  aged  6  or  7,  was  not  sworn.  The  evi- 
dence satisfies  me  that  the  respondent's  status  and  surrounding's  are 
not  what  they  should  be,  in  view  of  the  fact  that  these  younp^  children 
are  of  tender  years,  with  minds  susceptible  to  improper  influences. 
They  are  living  in  a  rooming  house,  and  have  in  the  past  moved  from 
place'to  place  many  times.  These  three  children,  however,  appear  to 
be  content,  well  clothed,  and  well  nourished.  Corporal  punishment 
seems  to  be  the  rule ;  but  the  children  who  were  sworn  on  behalf  of 
respondent  seem  to  be  satisfied  that  the  punishment,  when  adminis- 
tered, was  deserved  and  not  excessive.  The  conduct  of  the  relator 
is  criticised;  but,  while  the  criticism  is  in  scrnie  respects  just,  it  is 
not  of  a  character  to  justify  the  court  in  makii^  an  order  which 
might  be  construed  as  interfering  with  the  judgment  of  the  court  of 
the  state  of  Wyoming.  The  record  here,  however,  might,  with  pro- 
priety, be  presented  to  the  Wyoming  court,  with  a  view  to  reforming 
the  decree  to  fit  present  conditions. 

It  is  unfortunate  that  this  family  of  children  should  be  broken  up 
and  the  members  of  it  separated;  but  separation  seems  inevitable, 
because  the  oldest  child,  having  been  barred  from  her  mother's  apart- 
ments, is  supporting  herself,  and  states  that  she  does  not  desire  to 
return  to  Wyoming^  but  is  content  to  make  her  own  way  here,  where 
she  is  employed.  The  disabled  boy,  Claude,  is  under  the  protection 
and  care  of  his  father.  The  youngest  child,  a  girl  of  6  or  7,  should 
not  at  this  time  be  taken  from  the  custody  of  the  mother. 

The  writ  is  therefore  dismissed. 


(78  Mlse.  Rep;  L) 

LDHIOH  ft  H.  R.  BT.  CO.  r.  VIIJ^GB  OT  WARWICK. 

(Supreme  Oonrt,  Spedal  Term,  Orange  County.  October  17»  1A12.) 

iKJVHonon  (f  88*)— PuLuaMABT  Ihjuhcitoii — Bailboad  Sutios  Gbouhds 
— Ubb  bt  Tiluob. 

Where  plaintiff  railroad  company  acquired  certain  land  by  deed  requir- 
ing plaintiff  to  use  It  exclusively  for  railroad  purposes,  and  since  1861 
It  bad  been  used  by  plaintiff  and  Its  patHms  In  goias  to  and  from'  a  sta- 
tion and  freight  buildings,  such  use  by  the  public,  togethH*  with  the  re- 
moval of  a  water  trough  and  hydrant  therefrom  by  the  village,  did  not 
show  a  dedication  of  the  land  to  public  use,  so  as  to  deprive  the  railroad 
company  of  the  right  to  a  preliminary  Injunction  restraining  the  Tillage 
from  furtbv  work  on  tbe  land  darlt«  the  trial  of  the  qoeatlon  of  right 
on  the  merits. 

[Ed.  Note^For  other  cases,  see  Injimctioii,  Coit  Dig:  H  86-80;  Dec: 
Dig.  i  88.*] 

Suit  by  the  Lehigh  &  Hudson  River  Railway  Cnnpany  against  the 
Village  of  Warwick.  On  motion  for  a  preliminary  injunction. 
Granted. 

Agar,  Ely  &  Fulton,  of  New  York  City,  for  plaintiff. 
Kane  &  Stage,  of  Warwick,  for  defendant. 

TOMPKINS,  J.  I  thiidc  the  motion  for  an  injimction  pendente 
lite  should  be  granted,  and  the  defendant  restrained  from  any  furtiier 

•Tor  eUiir  omm  bm  mbw  topic  a  |  mniBnt  In  Dm.  A  Am.  Digs.  ISOI  to  dMltm,  it  Bep'r  IndasM 
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work  upon  the  lands  claimed  to  be  owned,  by  the  pkintiff,  until  the 
trial  and  determination  of  the  action  upon  the  merits.  The  land  in 
question  was  acquired  by  the  plaintiff  in  1861,  by  a  deed  which  re- 
quires the  plaintiff  to  use  it  exclusively  for  railroad  purposes,  and 
ever  since  it  has  been  used  by  the  plaintiff  for  general  railroad  pui^ 
poses,  and  by  the  patrons  of  the  plaintiff's  railway,  in  going  to  and 
from  the  station  and  freight  buildings,  and  incidentally  by  the  general 
public.  But  such  tise  of  the  railnMui  station  grounds,  permitted  by 
the  owner  of  the  fee,  cannot  be  construed  as  a  dedication  and  accept- 
ance of  such  lands  as  a  village  highway.  In  other  words,  by  allow- 
ing the  public  to  use  the  land  in  question  as  an  ai^rc^di  to  its  sta- 
tion, the  plaintiff  did  not  relinquish  its  titie  thereto.  Such  use  is  per- 
missive only.  N.  Y.  Central  R.  R.  Co.  v.  Village  of  Ossining,  141 
App.  Div.  765,  126  N.  Y.  Supp.  517;  Concklin  v.  N.  Y.  Cent.  &  H.  R. 
R.  Co.,  149  App.  Div.  739,  134  N.  Y.  Supp.  191,  and  other  cases. 

It  may  be  that,  at  the  trial  of  this  action,  the  defendant  will  prove 
facts  showing  a  dedication  to  the  public  of  the  strip  in  question ;  but 
the  facts  presented  on  this  motion,  in  respect  to  the  removal  of  the 
water  trough  and  hydrant,  etc.,  are  not  sufficient,  in  my  opinion,  to 
establish  an  intention  on  plaintiff's  part  to  entirely  surrender  its  land 
to  the  village  for  public  use. 

Motion  granted. 


C78  Hlac.  Rep.  15.) 

to  re  WARD  et  aL 

(Saprenw  OonrI;  Spedal  Term,  Klnga  Oounty.  October  15,  19]2.> 

ELXCTionB  (I  104*) — Pbiuast  Euotion— Acts  ov  iNSPUnoBa— -Rbtibw— 
EucnoN  Law—Instbuctions — ^"Thib  Abticzji." 

HUectton  Uar  (Law*  1911,  c  891)  1 66,  provides  that  any  action  or  ne^ 
leet  ot  memben  of  a  political  convratlon  or  committee,  or  of  any  In- 
■pector  of  primary  election,  or  of  any  public  officer  or  board,  witb  regard 
to  the  rlEbt  of  any  person  to  participate  in  a  primary  election,  convention, 
or  committee,  or  to  enroll  wtth  any  party,  or  with  regard  to  any  right 
glren  to,  or  daty  preBcrlbed  for,  any  voter,  political  committee,  officer, 
or  board,  by  "this  article,"  shall  be  reviewable  by  smmnary  proceedings, 
etc.,  before  tbe  Supreme  Court,  or  a  Justice  thereof,  within  the  judicial 
district  where  the  transaction,  act,  or  neglect  of  duty  took  place.  HciOf 
that  tbe  phrase  "this  artl^  la  not  limited  to  arttde  4,  which  does  not 
prescribe  any  dntiea  fttr  inspectors  (tf  primary  elections,  but  Inclodes 
artldes  4a  and  4b,  sui^lanental  to  article  4,  regolatlns  primary  elee- 
tlcms  and  conventtons. 

[Ed.  Note.— For  other  cases,  see  Blectlons,  Cent  Dig.  1  ISO;  Dec  Dig. 
I  164.*] 

In  the  matter  of  the  application  of  Robert  B.  Ward  and  another  to 
review  the  action  of  the  inspectors  of  primary  elections  in  certain 
assembly  districts  in  Kings  county  under  Election  Law,  §  56.  Granted. 

Joseph  Nicchia,  of  New  York  City,  for  petitioners. 

Melville  J.  France,  of  Brooklyn,  for  Charles  I.  Stengle. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (James  D. 
Bell  and  Charles  J.  Druhan,  both  of  Brooklyn,  of  counsel),  for  re- 
spondents. 

•For  oUwr  ani  —  umt  toplo  A  t  mnawm  la  Dae.  *  Am.  Dlsi.  1W7  to  dtte^  A  Rap'r  Indexw 
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fiTAPLETON,  J.  The  moving  papers  do  not  show  ill^alities  in 
the  primanr  election  which  would  change  the  result  in  rdation  to  the 
candidate  for  member  of  assembly  in  Oit  Sixteenth  assembly  district, 
and,  in  so  far  as  the  motion  affects  the  ncHnination  of  Qiarles  I. 

Stengle,  the  motion  is  denied. 

The  moving  papers  do  show  neglect  or  illegal  action  on  the  part  of 
certain  inspectors  of  primary  election  in  the  assembly  districts  of 
which  the  Eighth  senatorial  district  is  composed,  in  relation  to  the 
statement  of  result  of  the  canvass  of  the  votes  for  senator.  I  am 
bound  to  say,  however,  that  they  do  not  satisfy  me  that  such  neglect 
or  illegal  action  necessarily  sustains  any  suggestion  of  fraud.  It  is 
probable  that  the  occurrences  are  due  rather  to  ignorance  and  neglect 
in  the  performance  of  duty. 

There  is  no  obvious  reason  why  the  Republican  inspectors  should 
have  fraudulently  aided  an  opposing  candidate,  and  no  motive  for 
fraud  is  suggested  in  the  moving  papers,  or  was  claimed  on  the  ail- 
ment. No  papers  have  been  presented  in  opposition ;  but  the  learned 
counsel  representing  the  officials  opposes  the  motion  of  the  petition- 
ers, asserting  that  section  56  of  chapter  891  of  the  Laws  of  1911  has 
made  a  radical  change  in  the  Election  .Law  relating  to  judicial 
review  of  the  action  or  neglect  of  inspectors  of  primary  election, 
to  the  effect  that  the  action  or  neglect  of  those  officers  is  not  now 
subject  "to  judicial  review.  His  contention  is  that  a  review  is  now 
confined  to  duties  prescribed  by  article  4  of  the  Election  Law,  which 
article  does  not  prescribe  any  duties  for  inspectors  of  primary  elec- 
tion. Those  duties  are  now  prescribed  in  article  4a. 

It  is  sufficient  for  the  purposes  of  this  motion  to  hold  that  an  ordi- 
nary and  reasonably  plain  construction  of  the  phrase  "this  article," 
contained  in  article  4,  would  include  the  power  to  review  acts  or  neg- 
lect concerning  duties  imposed  upon  officers,  not  only  by  article  4 
itself,  but  also  by  the  supplemental  articles  4a  and  4b.  Any  other 
interpretation  would  be  narrow,  and/  indeed,  destructive,  of  other 
essential  phrases  in  and  features  of  the  statute. 

If  this  be  not  o>rrect,  the  Legislature  has  taken  a  backward  step, 
and  the  fraudulent,  illegal,  or  negligent  acts  or  omissions  of  inspectors 
of  primary  election  and  officers  or  members  of  political  conventions 
are  no  longer  subject  to  review.  Such  a  design  is  not  to  be  attributed 
to  the  Legislature  without  more  cogent  reason. 

I  decide  that  the  ballot  boxes  be  opened,  the  enrollment  books  ex- 
amined, the  true  result  adjudged,  the  boards  directed  to  recc»ivene  and 
make  and  file  a  statement  of  the  result  as  so  adjudged,  and  that  a 
certificate  be  issued  to  the  candidate  lawfully  eledted. 
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800TT  et  aL  T.  McOLUNO  et  •! 


(Snprenw  Oonrt,  Special  Tenn,  Orange  Oounty.  October  18,  1912.) 

L  HumoiPAL  OoBPOunoHs  (|  280*>— Stskr  mpBOTuairas— Bscabush- 
MBiiT  or  Okaue. 

In  18S6  tbe  trustees  of  tbe  village  of  M.  adopted  a  grade  for  a  part  of 
G.  street,  and  In  1890  the  dty  coondl,  the  city  IiaTlDg  succeeded  to  all 
the  rights  and  liabilities  of  the  Tillage,  passed  two  resolattons,  one  es^ 
tabllahlng  the  grade  of  a  part  of  the  street,  as  shown  by  a  "profile  of 
tbe  grade,"  and  another  for  anoth^  part  of  the  streett  eatabUshlng  a 
"grade  line  on  both  sides  of  the  street"  In  1910  another  resolution 
established  the  grade  line  of  the  center  and  both  sides  of  another  part 
of  the  street  These  resolutions  covered  almost  the  whole  length  of  the 
street,  and  the  street  was  graded  to  tbe  grades  so  established,  and  grades 
were  from  time  to  time  given  to  abnttliv  owners.  In  order  that  tb^ 
might  boUd  sidewalks  and  otherwtas  ImiHove  Hielr  pn^Mrt?.  Held,  that 
the  street  grade  had  been  established,  so  as  to  preclude  a  diange,  except 
on  petition  of  the  ownos  of  a  major  part  of  the  abutting  property. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f| 
740-748;  Dea  Dig.  I  280.*] 

&  IfmnoiFU.  G<nposATioits  (|  280*) — Ohakob      Oeads  or  Stbsetb. 

If  tbe  imposed  levels  according  to  wMdli  a  street  Is  to  be  paved  wll]> 
tend  to  nuke  It  generally  higher  or  gen^lly  lower  than  it  Is  at  presmt. 
or  has,  been  In  the  past  the  paving  wiU  amount  to  a  change  in  grade. 

[Ed.  Note.— For  other  cases,  see  Municipal  Gorporatlons,  Cent  Dig.  M 
740-748;  Dec.  Dig.  f  280.»] 

Action  by  J.  Bradley  Scott  and  others  against  Benjamin  McClung 
and  others.  To  enjoin  the  awarding  and  execution  oi  a  contract 
for  street  paving.  Injunction  made  permanent. 

See,  also,  135  N.  Y.  Supp.  311. 

Howard  Thornton,  of  Newburgh,  for  plaintifls. 
Graham  Witschief,  of  Newburgh,  for  defendants. 

TOMPKINS,  J.  When  this  case  was  before  me  on  the  motion 
for  an  injunction  pendente  lite,  I  held  that  the  city  council  had  au- 
thority, upon  its  own  motion,  not  only  to  make  a  detailed  state- 
ment of  the  cost  of  a  proposed  street  improvement,  but  as  well  to 
make  a  contract  therefor.  I  also  decided  that  the  provision  of  the 
city  charter  forbidding  a  change  of  grade  without  the  consent  of 
a  majority  of  the  property  owners  of  a  street  does  not  contemplate 
such  slight  changes  of  grade  as  are  only  incidental  to  the  repay- 
ing of  a  street,  and,  further,  that  the  grade  lines  of  Grand  street 
would  not  be  substantially  changed  by  the  proposed  work.  The 
Appellate  Division,  on  an  appeal  from  the  order  then  made,  deny- 
ing the  plaintiff's  motion  for  an  injunction  pendente  lite,  decided 
that,  while  the  common  council — 

"is  vested  with  enttre  power  to  ascwtaln  the  cost  of  an  improvement,  to- 
hiM  a  hearing  and  determine  the  propriety  of  the  expenditure,  no  express 
power  Is  confttred  to  qteod  the  money  making  a  contract  for  the  tmprove- 
mmt  unless  at  least  one^ird  of  those  upm  whom  the  emmise  of  the  lm~ 
movement  fUls  have  Indicated  tbelr  approval  1^  making  a  petftHnL** 

•VoretlMr  MMB  aMMiMtopte*  Imnanla  D«e.*  Am.  DIks.  UOTtodata,  ftBop^XadUM. 
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Upon  the  trial  of  this  case,  it  appears  without  dispute  that  there 
was  no  petiti<m  of  the  owners  of  one-third  of  the  lineal  feet  front- 
age for  tile  proposed  improvement.  Hence  it  follows  that  the  plain- 
tiffs are  entitled  to  judgment  for  that  reason  alone. 

As  to  the  second  question — i.  e.,  that  of  chanp^e  of  grade — ^my 
conclusion  now,  after  the  trial  and  a  consideration  of  all  of  the 
evidence,  is  that  the  contemplated  work  will  result  in  substantial 
changes  of  the  grade  of  Grand  street,  and  that  the  work  cannot 
be  done,  except  upon  the  written  application  of  the  persons  own- 
ing a  major  part  of  the  property  adjoining  said  street.  No  such 
application  has  been  made,  and  it  follows  that  the  plaintiffs  must 
prevail  upon  this  branch  of  the  case  as  well.  The  defendants  claim 
that  Grand  street  has  never  been  graded  within  the  meaning  of 
the  second  section  of  subdivision  2  of  section  1  of  title  6  of  the 
charter  of  said  city,  and  that  therefore  the  defendants  could  act 
without  first  obtaining  such  written  application.  The  defendants 
also  contend  that  the  plans  adopted  by  them  do  not  call  for  such  a 
change  of  grade  as  is  contemplated  by  that  section,  and  cite  the 
case  of  Stenson  v.  City  of  Mt.  Vemon,  104  App.  Div.  17,  93  N.  Y. 
Supp.  309,  in  support  thereof,  claiming  that  the  filling  and  cutting 
necessary  to  conform  Grand  street  to  the  levels  of  the  proposed 
new  work  is  merely  incidental  to  proper  grading. 

For  the  past  70-  years  Grand  street  has  been  one  of  the  princi- 
pal public  streets  of  the  city  of  Newburgh,  and  its  predecessor,  the 
village  of  Newburgh.  On  November  19,  1835,  the  grade  of  a  por- 
tion of  Grand  street  was  adopted  by  the  village  trustees  of  the  vil- 
lage of  Newburg^.  The  city  of  Newburgh  was  incorporated  in 
1865,  succeeding  to  all  the  rights,  and  assuming  all  the  liabilities, 
of  the  old  village.  On  January  7,  1890,  the  common  council  ad<^- 
ed  the  following  resolution : 

"Beeolved,  tbat  the  profile  of  the  grade  line  on  Orand  street,  between 
Broad  and  Nlcholl,  as  prepared  by  the  dty  surveyor  under  the  direction  of 
the  mayor  and  street  committee,  be  adopted,  and  the  gt&Ae  established  as 
■bown  l9  the  red  line  of  said  profile,  and  that  the  map  of  such  ivoflle  be 
filed." 

And  on  July  1,  1890,  the  following  resolution  was  adopted: 

"Resolved,  that  the  grade  line  of  both  side*  of  grand  stse^  from  Wash- 
ington to  Second,  be  and  the  same  la  hereby  fixed  and  estabUahed  as  shown 
on  iffoflle  of  said  portion  Hi  Grand  street;  as  made  by  (Siarles  CaldmU,  elt7 
snrr^or,  and  on  file  In  hla  office." 

And  on  January  4,  1910,  the  following  resolution : 
"Resolved,  that  the  grade  line  of  the  center  and  both  sides  of  the  following 
named  streets  be  and  the  same  Is  hereby  fixed  and  established  as  shown  by 
the  red  line  on  the  several  profiles  made  by  W.  J.  Blake,  Jr.,  city  engineer, 
to  wit:  Project  atreet,  from  Broadway  to  first  street ;  Dubois  street,  from 
Sonth  to  Oldney  avenue ;  Oraad  street,  from  Clinton  to  Broad ;  First  street, 
from  Liberty  to  Dubois;  East  aide  of  Edward  street,  from  Benwlck  to  SoatJi 
William." 

[1]  These  resolutions  cover  almost  the  entire  length  of  Grand 
street  It  will  be  noted  that  the  first  resolution  refers  to  the  "pro- 
&le  ofthe  grade  line";  the  second,  to  the  "grade  line  of  both  sides"; 
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the  third,  to  the  "grade  line  of  the  center  and  both  sides.**  The 
testimony  given  at  the  trial  shows  that  Gr^rid  street  has  in  effect 
been  graded  to  the  grades  established  by  said  resolutions,  and 
from  time  to  time  grades  have  been  given  to  various  owners  of 
adjoining  land,  in  order  ttiat  they  might  construct  sidewalks  and 
otherwise  improve  their  property,  which  they  did  according  to 
the  grades  thus  given  them,  and  the  lands  about  their  buildings 
have  been  graded  accordingly.  Grand  street  is  a  residential  street, 
and  is  thickly  settled  on  both  sides  by  many  costly  residences. 
These,  it  must  be  assumed,  were  built  in  reference  to  the  estab- 
lished and  recognized  grade  of  Grand  street.  This  is  particularly 
true  of  the  houses  facing  upon  Grand  street  from  the  east,  because 
a  part  of  Grand  street  is  on  a  hillside,  and  the  land  to  the  east 
is  lower  than  the  land  to  the  west.  It  seems  to  me  that,  upon  all 
the  proof,  it  must  be  held  that  the  grade  of  Grand  street  has  been 
established.  Folmsbee  v.  City  of  Amsterdam,  142  N.  Y.  118,  36 
N.  E.  821 ;  Fuller  v.  City  of  Mt.  Vernon,  171  N.  Y.  247,  63  N.  E. 
964;  Archer  v.  City  of  Mt.  Vernon,  63  App.  Di\t  286,  71  N.  Y. 
Supp.  571. 

[2]  If  the  proposed  levels,  according  to  which  the  contemplated 
paving  work  is  to  be  done,  will  tend  to  make  the  street  generally 
higher  or  generally  lower  than  it  is  at  present  and  has  been  for 
years,  it  will  amount  to  a  change  of  grade.  Farrington  v.  City  of 
Mt  Vernon,  166  N.  Y.  233,  59  N.  E.  826.  And  in  that  event  the 
work  cannot  be  done,  except  upon  the  written  application  of  the 
persons  owning  a  major  part  of  the  property  adjoining  the  same. 
The  proposed  levels  are  substantially  higher  on  the  east  side  <^ 
Grand  street  than  the  present  established  grade,  and  there  is  evi- 
dence that  the  values  of  some  of  the  residences  on  the  east  side 
of  Grand  street  will  be  considerably  depreciated  thereby. 

The  defendants  claim  that  paving  with  asphalt  or  brick,  or  other 
hard  pavement,  requires  that  both  gutters  be  about  the  same  level, 
and  that  the  roadbed  be  built  on  a  true  curve,  while  the  plaintife 
contend  that  the  east  side  of  Grand  street  should  be  lower  than 
the  west  side,  it  being  a  hillside  street,  and  that  both  sides  be  left 
at  their  present  grades,  and  the  road  bed  be  built  on  a  parabolic 
curve,  with  the  crown  of  the  roadbed  only  one-fourth  of  its  width 
from  the  west  curb.  This  court  will  not  undertake  to  decide  which 
method  would  be  the  best  to  adopt.  The  fact  is  that  the  city  has, 
by  resolutions  already  quoted  and  by  long  usage,  actually  estab- 
lished and  constructed  the  grade  of  the  roadbed  on  a  parabolic 
curve,  with  the  east  gutter  and  sidewalk  lower  than  the  west  gut- 
ter and  sidewalk;  and  the  grade  of  the  east  ^tter  and  sidewalk 
being  so  established  and  constructed,  to  now  raise  them  to  the  pro- 
posed levels  would  be  to  change  the  grade  of  Grand  street,  within 
the  meaning  of  subdivision  2  of  section  1  of  title  6  of  the  city 
charter. 

It  follows  that  the  plainti'flfs  are  entitled  to  judgment  peri^a- 
nently  enjoining  the  defendants  from  doing  the  proposed  work,  or 
executing  a  contract  therefor. 
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PBOPLB  CK  nl.  lATIBR  T.  HBSSLEB,  Oommlssloner  of  Pnblle  Satety. 

(Supreme  Court,  Appellate  Diyislon,  Fourth  Dqwrtment   October  8,  1812.) 

LiaiireEs  d  22^ — Bkaltk — Pltobibb — BBauunoir — BxAianATioN  and 
GEBimoATioiT — Ckbthioatb  or  Comfztxnct  from  Othkb  Gnr — Dutt 
TO  Accept. 

General  City  Law  (ConsoL  Laws  1909,  c.  21)  |  44,  Bubd.  2,  provides  for 

the  examination  and  licensing  of  employing  plumbers  bj  an  examining 
board,  and  section  45  makes  it  unlawful  for  any  person  to  conduct  such 
business  unless  licensed.  Section  46  provides  that  a  master  plumber  la 
•  entitled  to  a  certificate  of  registration,  providing  he  holds  a  cntlflcate 
of  competency  from  an  examining  board  of  plumbers.  '  Section  46  pro- 
hibits the  lasuance  of  a  Ucoise  to  make  sewer  and  water  connectiona, 
unless  the  appliomt  obtains  and  produces  a  certificate  of  competency 
from  the  examining  ^umbers*  board  of  the  city ;  and  section  46  regniree 
that  the  COTtlflcate  must  be  from  the  dty  in  which  the  master  plumber 
conducts  or  proposes  to  conduct  his  business.  Held,  that  where  relator, 
a  man  60  years  of  age  and  of  alleged  competency,  after  having  obtained 
a  certificate  of  competency  on  examination  by  the  snpervislng  board  of 
plumbers  of  another  city,  moved  to  S,  and  sought  to  continue  bis  busi- 
ness there,  h^  was  not  entitled  to  r^istration  on  his  former  certificate, 
without  having  taken  a  new  examination  before  the  board  in  S. 

[Ed.  Note. — For  other  cases,  see  licenses.  Cent.  Dig.  H  67-00;  Dec 
Dig.  8  22.*] 

Appeal  from  Special  Term,  Onondaga  County. 

Mandamus  by  the  People,  on  relation  of  Charles  Lavier,  against 
Hollister  E.  Hesslcr,  as  Commissioner  of  Public  Safety  of  the  City 
of  Syracuse.  From  an  order  directing  the  issuance  of  a  writ  of 
mandamus  requiring  respondent  to  register  as  an  employing  or 
master  plumber,  respondent  appeals.   Reversed.   Writ  denied. 

The  relator,  a  man  about  60  years  of  age,  had  long  been  a  master  plnmber, 
and  on  October  14,  1909,  a  certificate  of  competency  was  duly  Issued  to  him, 
after  a  satisfactory  examination,  by  the  supervising  board  of  plumbers  and 
plumbing  of  the  dty  of  Fulton,  in  this  state,  where  he  then  resided.  Later 
the  r^tor  became  a  resident  of  the  dty  of  Syracuse,  and  In  February,  1912, 
IVeeaited  the  cotiflcate  of  competoicy  to  the  defendant,  requesting  that  he 
be  registered  as  an  unploying  or  master  plumber.  The  d^mdiut,  who  Is 
the  commissioner  of  public  safely  of  the  dty  and  Its  prlndpal  health  office, 
refused  to  register  the  relator,  on  the  ground  that  he  must  first  present  a 
certificate  of  competency  from  the  examining  board  of  the  dty  of  Syracnsei 
Thereupon  the  relator  applied  to  the  Special  Term  of  the  Supreme  Court  for 
a  writ  of  peremptory  mandamus,  requiring  the  defendant  to  register  the  p^ 
titloner  with  the  board  of  health  of  said  city  as  an  employing  or  master 
plumber,  and  to  issue  to  said  petitioner  a  certificate  of  such  registration, 
which  order  was  granted.  The  Special  Term  held  that  the  certificate  of  com- 
petency issued  by  the  examining  board  ot  the  dty  of  Fulton  was  snffictoit  to 
require  the  registration  by  the  d^endant,  and  that  a  cerUflcate  firom  the 
similar  board  of  the  dty  of  Syracuse  was  not  necessary. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  KRUSE, 
ROBSON.  and  FOOTE.  JJ. 
Walter  W.  Magee,  Corp.  Counsel,  of  Syracuse,  for  appellant 
Frank  Hopkins,  of  Syracuse,  for  respondent. 

SPRING,  J.  The  question  at  issue  involves  the  construction  of 
the  provisions  of  the  statute  regulating  the  conduct  of  plumbers 
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bjr  the  officers  or  boards  charged  with  that  duty,  and  which  pro- 
visions are  contained  in  section  40  of  the  General  City  Law  (chap- 
ter 21  of  the  Consolidated  .Laws).  Each  examining  board  is 
composed  of  five  members,  appointed  by  the  mayor  of  the  city. 
By  section  44,  subd.  2,  it  is  made  the  duty  of  the  board — 

"to  examine  all  persons  desirinK  or  Intending  to  engage  In  the  trade,  busi- 
ness or  calling  of  plumbing  as  employing  plnmbers  in  the  city  in  which  said 
board  shall  be  appointed  with  the  power  of  ffrfl*"1n1ng  persona  applying  for 
certificates  of  competency  aa  such  employing  or  master  plnmbers,  *  •  • 
to  determine  their  fitness  and  Qualifications  for  conducting  the  business  of 
master  plnmberst  •  •  •  and  to  Issue  certificates  of  competency  to  all  sach 
penons  who  ahall  hare  passed  a  satlstectory  oamlnation  before  sneh  board 
and  abaU  be  by  It  determined  to  be  qnalifled  Cor  condnetlng  the  bastneas  a» 
employing  or  master  plnmbers.   •   •   •  » 

By  subdivision  3  this  board,  in  conjunction  with  the  local  board 

of  health,  is  directed  to  formulate  a  code  of  rules — 

"regnlatlng  the  work  of  plumbing  and  drainage  in  sncb  city,  Inclndlng  the 
materials,  workmanship  and  manner  of  executing  such  work." 

Section  45  is  as  follows: 

"A  person  desiring  or  intending  to  conduct  the  trade,  business  or  calling  of 
a  plumber  or  of  plumbing  In  a  city  of  this  state  as  employing  or  master 
plumber,  shall  be  required  to  submit  to  an  examination  before  such  examin- 
ing board  of  plumbers  as  to  his  experience  and  qnaliflcatlons  for  sncb  trade, 
business  or  calling,  and  it  shall  not  be  lawful  in  any  dty  of  this  state  for 
a  penon  to  ctmdnet  mdi  trade,  boalneas  or  calling  nnlen  lie  aball  have  first 
obtained  a  certificate  of  competency  firom  such  board  of  the  dty  In  wUch 
ba  conducts  or  proposes  to  eondnct  soch  bQatnfln.** 

Section  46  provides : 

**ETary  enoiloying  or  master  plnmbw  carrying  on  his  trade,  business  or 
calling  in  any  dty  of  this  state  shall  register  his  name  and  address  at  the 
office  of  the  board  of  health  of  the  dty  In  which  he  shall  conduct  such  busi- 
ness, under  such  rules  aa  the  respective  boards  of  health  of  each  of  the 
dtles  shall  prescribe,  and  thereupon  he  shall  be  entitled  to  receive  a  certifi- 
cate of  such  registration  provided,  howevw,  that  sncb  employing  or  master 
plnmber  shall  at  the  time  of  applying  for  such  registration  hold  a  certificate 
of  competency  from  an  ff"™<"<"g  board  of  plumbers." 

By  section  47  no  one  can  lawfully  engage  in  the  business  of 
employing  or  master  plumber  in  any  city  of  the  state — 

**niiles8  his  name  and  address  shall  have  bera  registered  In  the  dty  io  which 
be  carries  on  or  condncta  aiicb  bUBbuea." 

By  section  50  all  certificates  of  registration  and  all  licenses  au- 
thorizing connections  with  street  sewers  or  water  mains  expire  on 
the  31st  day  of  December  after  their  issuance,  with  the  privilege 
of  renewal  within  the  30  days  preceding  expiration,  and  to  con- 
tinue effective  for  one  year  from  January  1st  thereafter. 

By  section  56  no  license  shall  be  issued  to  any  one — 

"to  connect  with  the  sewers  or  with  the  water  mains  of  such  dtles,  unless 
such  person  has  obtained  and  shall  product  a  certificate  of  competency  from 
the  examining  board  of  mdi  dty." 

The  policy  of  the  Legislature  by  this  legislation  apparently  was 
to  vest  in  the  examining  board  of  each  city  the  exclusive  autiiority 
to  pass  upon  the  qualifications  of  an  ^licant  to  cany  on  the  work 
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of  master  plumber  in  that  city,  and  its  certificate  of  con:q>etency  is 
an  essential  prerequisite  to  registration.  The  presentation  of  this 
certificate  entitles  the  applicant  to  r^istratton,  as  the  commissioner  of 
public  safety  possesses  no  authority  to  refuse  r^;i5trati<»i  if  the 
proper  certificate  is  presented. 

There  does  not  seem  to  be  anything  in  the  statute  prescribing  un- 
iformity in  the  tests  or  examinations  made  by  the  examining  boards. 
Each  board  provides  its  own  method  of  ascertaining  the  fitness  of 
the  applicant  for  the  position  of  master  plumber,  and  conditions  may 
not  be  alike  in  any  two  cities.  A  man  may  be  eminently  qualified  to 
perform  the  duties  of  master  plumber  in  the  small  city  of  Fulton, 
and  yet  ladk  the  requisite  qualifications  to  enable  him  to  carry  on 
tiiat  calling  to  the  safety  of  the  people  in  a  large  city  like  Syracuse. 
In  any  event,  the  people  of  the  larger  city  should  be  permitted  to 
determine  as  to  the  efficiency  of  the  person  for  the  business.  The 
certificate  of  the  board  of  another  city,  whose  members  and  the  nature 
of  the  examination  had  are  unknown  to  the  commissioner  of  public 
safety,  should  not  be  sufficient  to  obtain  registration. 

The  trend  of  modern  l^islati(»i  is  toward  vesting  in  eadh  munic- 
ipality the  man^ment  of  its  local  affairs.  Responsibility  can  then 
be  brought  home  to  the  body  charged  with  the  performance  of  any 
specific  duty,  and  the  members  will  probably  be  known  to  the  people 
of  the  city.  The  endowment  of  the  examining  board  of  a  city  with 
the  authority  and  duty  to  determine  as  to  the  competency  of  one  seek- 
ing to  act  as  employing  or  master  plumber  is  an  advanced  instance 
of  this  tendency  of  our  Legislature,  and  the  legality  of  the  act  has 
been  sustained.  People  ex  rel.  Nechamcus  v.  Warden,  etc,  144  N.  Y. 
529,  39  N.  E.  686, 27  L.  R.  A.  718.  Section  45,  referred  to,  is  a  sub- 
stantial rfr^nactment  of  the  Plumbing  Act  of  1892  (Laws  1892,  c 
602),  which  was  upheld  in  that  case. 
•  The  members  of  the  examining  boards  are  charged  with  the  per- 
formance of  important  functions  in  the  domestic  economy  of  the 
city.  ^  The  good  health  of  the  people  of  the  city  may  be  imperiled  by 
an  incompetent  plumber.  The  derelicti(m  of,  or  any  favoritism  by, 
the  board  will  soon  become  known,  and  responsibility  therefor  can 
be  brought  home  to  the  mayor  on  tiie  members  of  the  board  he  se- 
lected. If,  however,  the  certificate  of  an  examining  board  of  an- 
other city  is  to  be  made  the  basis  for  the  issuance  of  the  certificate 
the  board  of  registraticm,  without  any  examination  by  the  local 
body,  there  is  no  one  to  whom  responsibility  for  the  inefficiency  of 
the  applicant  can  be  imputed.  There  is  far  more  danger  of  remissness 
or  favoritism  in  a  body  acting  upon  the  application  of  one  of  its  cit- 
izens who  expects  to  change  his  residence  and  conduct  his  business  in 
another  city  than  in  a  board  whose  action  is  subject  to  inspection  by 
die  people  to  whom  it  is  directly  responsible. 

The  counsel  for  the  respondent  rests  his  daim  to  support  the  order 
appealed  from  upon  tfiat  portion  of  section  46  providing  that  a  master 
plumber  is  entitled  to  a  certificate  of  registration  "provided  he  holds 
a  certificate  of  c<nnpetency  from  an  examining  board  of  plumbers." 
To  be  sure,  this  does  not  prescribe  that  the  certificate  must  be  from 
the  board  of  the  city  where  he  is  to  conduct  his  business.  There  are 
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other  explicit  provisions,  already .  quoted,  indicating  that  such  was 
the  intention  of  the  Legislature.  Connecting  with  the  sewers  and  wa- 
ter mains  of  the  city  is  an  important  part  of  the  business  of  the 
plumber,  and  the  statute  (section  46)  prohibits  the  issuing  of  a  license 
to  make  such  connections  unless  the  applicant  "obtains  and  produces 
a  certificate  of  competency  from  the  examining  board  of  such  dty" ; 
and  section  45,  of  more  general  application,  requires  that  the  cer- 
tificate must  be  from  the  board  of  the  city  "in  which  he  conducts  or 
proposes  to  conduct  such  business." 

If  it  was  the  policy  of  the  Legislature  to  make  the  certificate  of 
competency  from  the  board  of  another  city  as  eifective  as  if  granted 
hy  tht  city  where  the  business  is  to  be  conducted,  thus  materially 
trenching  upon  the  authority  of  the  local  body,  we  should  expect  to 
find  explicit  authority  for  the  innovation.  The  justification  for  the 
legisliation  is  that  it  is  for  the  benefit  of  the  public  health  of  the  peo- 
ple. In  ord^r  to  make  this  object  effective,  the  officials  of  the  city 
where  the  business  is  to  be  conducted  can  better  determine  what  test 
or  examination  should  be  applied  to  an  applicant  for  the  calling  of 
master  plumber  than  the  officials  of  some  other  city. 

Nor  does  any  harm  result  to  the  relator,  if  he  is  competent,  from 
the  enforcement  of  the  requirement  that  he  must  first  present  the  cer- 
tificate of  the  board  in  Syracuse.  He  has  had  long  experience  and 
claims  to  be  very  efficient,  and,  if  so,  could  pass  the  examination  which 
is  the  test  for  his  competitors  in  the  business  in  that  city.  His  cer- 
tificate at  Pul^  was  granted  in  October,  1909,  and  since  that  time 
he  has  gained  a  residence  in  Syracuse,  and  before  carrying  on  his 
business  in  that  city  he  should  comply  with  the  requirements  in  force 
there,  and  that  rule  would  only  put  him  on  a  level  with  other  ap- 
plicants for  the  certificate  of  competency. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  application  for  the  writ  denied,  with  $10  costs.  AU  concur. 
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(Sapr^e  Gburt,  Special  Term,  Queens  Ommty.  June,  1912.) 

Uandauus  (5  118*) — ^Payment  of  Tax  Lien — Retdsal  to  Acoept. 

A  motioD  to  compel  the  collector  of  assessments  and  arrears  of  taxes 
in  New  York  City  to  accept  the  amount  of  a  lien  tendered  by  a  person 
Interested  In  the  prMnises,  to  receive  payment  and  cancel  a  transfer  of 
the  tax  Hen,  is  onauthortzed  by  statute-  and  the  only  remedy  is  by  man- 
damns. 

[Kd.  Note. — ^For  other  cases,  see  Mandamus,  Cesit  Dig.  |  250;  Dec. 
Dig.  1 11&«] 

Application  of  Charles  Connell  for  an  order  directing  the  col- 
lector of  assessments  to  cancel  a  tax  Hen.  Motion  denied. 

George  W.  Foren,  of  Far  Rockaway,  for  petitioner. 

David  Zirinsky,  for  respcmdent-lienor. 
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BENEDICT,  J.  This  is  an  application  to  cancel  what  is  called 
a  "transfer  of  tax  lien" ;  the  petitioner  having  tendered  the  amount 
of  the  tax  lien  to  the  collector  of  assessments  and  arrears,  who  re- 
fused to  accept  it. 

Under  the  amendments  of  1908  to  the  city  charter,  the  method 
of  enforcing  tax  liens  seems  to  have  been  altered.  Section  1027 
of  the  charter  (Laws  1901,  c.  466),  as  amended  by  the  Laws  of 
1908  (see  Laws  1908,  vol.  2,  p.  1726),  provides  for  the  sale  of  tax 
liens  "for  the  lowest  rate  of  interest,  not  exceeding  twelve  per  cen- 
tum per  annum,  at  which  any  person  or  persons  shall  offer  to  take 
the  same  in  consideration  of  advancing*'  the  taxes  and  interest,  etc. 
An  instrument  called  a  "transfer  of  tax  lien"  is  to  be  issue'd  to 
the  purchaser.  Id.  §  1030.  The  tax  lien  is  to  become  due  three 
years  after  the  sale,  and  meanwhile  the  purchaser  has  the  rig^t  to 
receive  interest  at  the  rate  bid,  and,  if  default  be  made  for  30  days 
in  the  payment  of  interest,  to  declare  the  whole  amount  presently 
due.  Id.  §  1032.  A  person  interested  in  the  premises  subject  to 
the  lien  may  discharge  the  lien  in  one  of  two  methods.  One  is 
by  giving  notice  to  the  holder  of  the  day  on  which  payment  will 
be  made.  This  must  be  given  before  maturity.  The  other  method 
is  by  payment  of  the  amount  of  the  lien,  with  interest  at  the  rate 
bid  to  a  date  six  months  from  the  date  of  such  payment,  to  the 
collector  of  assessments  and  arrears,  whose  duty  it  is  to  receive  the 
payment  on  behalf  of  the  holder  of  the  tax  lien.  Id,  §  1032.  This 
was  the  course  adopted  in  the  case  under  consideration.  It  is  the 
collector's  duty,  on  receiving  payment,  to  discharge  the  lien,  and 
to  pay  over  the  money  to  the  I\older  of  the  "transfer  of  tax  lien" 
on  his  surrendering  the  same.    Id.  §§  1032,  1033. 

In  this  case  the  collector  refused  to  receive  the  money  tendered 
by  the  petitioner,  on*  the  ground  that  the  holder  of  the  tax  lien  had 
begun  an  action  to  foreclose  it  for  nonpayment  of  interest  due  Jan- 
uary 1,  1912.  An  attempt  was  made  to  commence  such  an  action, 
but  there  can  be  no  question  but  that  it  was  not  well  begun.  The 
summons  names  as  defendants  John  Connell  and  "Mrs.  John"  Con- 
nell,  his  wife,  the  people  of  the  state  of  New  York,  the  city  of  New 
York,  and  "John  Doe,"  and  "Richard  Roe,"  whose  names  are 
stated  to  be  fictitious,  and  who  are  described  as  tenants  of  the 
premises.  John  Connell  is  dead,  and  the  petitioner  is  one  of  his 
heirs.  The  smmons  and  complaint  were  served  on  petitioner,  and 
it  is  claimed  that  he  is  the  person  therein  designated  as  "J^^" 
Doe."  But  it  is  evident  that  he  is  not  the  person  who  was  intended 
to  be  designated  by  that  name,  for  "John  Doe"  is  described  in  the 
summons  as  a  tenant  of  the  premises. 

It  is  not  permissible  for  a  plaintiff  to  include  fictitious  names 
promiscuously  in  his  summons,  and  afterward,  when  persons  have 
been  discovered  who  have  an  interest  in  the  litigation,  to  claim 
that  such  persons  were  the  ones  intended  to  be  designated,  and 
this  is  even  more  clearly  the  rule  where  the  plaintiff  has  himself 
limited  the  application  of  the  fictitious  name  to  a  person  claiming 
in  a  different  right  from  that  of  the  defendant  subsequently  dia- 
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covered  and  soagiit  to  be,  charged.  Hence  the  action  was  not  well 
begun. 

But  the  question  remains:  Did  petitioner  attempt  to  ^ay  the 
money  to  discharge  the  tax  Hen  "before  maturity"?  The  interest 
was  then  30  days  overdue,  and  the  holder  had  attempted  to  com- 
mence foreclosure,  thereby  evidencing  his  election  to  declare  the 
whole  sum  due.   This  constitutes  one  question  in  doubt. 

The  other  question  relates  to  the  right  of  the  petitioner  to  main- 
tain a  summary  proceeding  of  this  kind  for  the  relief  he  seeks,  in- 
stead of  proceeding  by  mandamus.  Section  1033  of  the  charter, 
as  amended  in  19C^  (see  Laws  of  1908,  vol.  2.  p.  1733),  provides 
that  if  the  "transfer  of  tax  Hen"  has  been  lost,  destroyed,  or  mu- 
tilated, if  payment  has  been  made  to  the  collector  of  assessments 
and  arrears,  or  if  a  certificate  of  discharge  be  filed  as  thereinafter 
provided,  application  for  an  order  dispensing  with  the  surrender  of 
the  transfer  of  tax  lien  may  be  made  in  the  same  manner  as  is 
provided  in  section  270a  of  the  Real  Property  Law  (now  section 
322  of  the  Real  Property  Law  [Ccmsol.  Laws  1909.  c.  50]),  the  pro- 
visions of  which  are  made  applicable,  as  far  as  may  be,  to  the  dis- 
charge of  tax  liens. 

Section  322  of  the  Real  Property  Law  relates  to  the  discharge 
of  mortgages  in  counties  within  cities  of  the  first  class.  It  pro- 
vides, among  other  things,  for  a  proceeding  to  dispense  with  the 
production  of  the  mortgage  where  lost,  destroyed,  mutilated,  etc. 

Based  upon  these  provisions,  the  foundation  of  petitioner's  right 
to  maintain  this  proceeding  is  very  shadowy.  The  sections  of  the 
charter  referred  to  do  not  provide  any  remedy  for  the  person  in- 
terested in  the  premises  in  case  the  collector  of  assessments  and 
arrears  refuses  to  receive  his  payment.  It  is  provided  (section 
1033)  that,  if  payment  be  made  to  the  collector,  application  may  be 
made  for  an  order  dispensing  with  the  surrender  of  the  "transfer 
of  tax  lien,"  but  nothing  is  said  of  any  motion  to  compel  the  col- 
lector to  receive  the  payment.  If  he  wrongfully  refuses  to  do  so, 
it  would  seem  that  petitioner's  remedy  is  by  mandamus. 

The  motion  will  therefore  be  denied;  but,  as  the  question  is  a 
novel  one,  no  costs  will  be  allowed. 

Motion  denied,  no  costs. 
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PBOFtiB  ex  rel.  SHANE  T.  GITTENS,  Justice  ot  the  Peace. 
Supreme  Conrt,  Special  Term,  Nassau  Connty.  October,  1912.) 

(Byltabut  hv  the  Court.) 
GAMino  (I  87*) — Criminal  BxaroNSiBiLiTT — "Book-kakino." 

An  Information  Insufficiently  cbarges  the  commlsalon  of  the  crime  of 
book-making  "with  or  without  writing,"  under  section  986  of  the  Penal 
Law  (Coiuol. Laws  1900^a4l^,aB  amended  Laws  1910, c. 488, which  in 
substance  alleges  that  the  d^ndant  unlawfully,  wUlfnllyt  and  privattfy 
made  several  bets  orally  and  without  writing,  but  that  a  memorandum 
of  each  of  the  bets  was  prepared  by  the  opposite  party  thereto  and  shown 
the  defendant  Such  an  information  fails  to  set  forth  the  chief  elements 
of  the  crime  of  "book-making,"  as  defined  by  the  courts.  In  that,  among 
other  things,  It  falls  to  charge  the  defendant  with  the  public  quoting  and 
offering  of  odds,  with  the  soliciting  of  bets,  with  inducing  the  public  to 
take  fences  with  him  in  a^y  scheme  of  odds,  and  with  Meeting  throagh 
Us  methods  any  passing  of  mon^  or  iHToperty. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Gent  Dig.  H  236-240;  Dec 
Dig.  I  87.»] 

Application  by  Paul  Shane  to  be  released  from  the  custody  of 
Charles  P.  Gittens,  Justice  of  the  Peace  of  the  Town  of  Hemp- 
stead, Nassau  County,  sitting  as  committing  magistrate.  Relator 
discharged  from  custody. 

John  J.  Graham,  of  New  York  City,  for  relator. 

Charles  T.  McCarthy,  of  Glen  Cove,  Asst.  Dist.  Atty.,  for  the 
People. 

Samuel  Marcus,  of  New  York  City,  for  Society  for  Prevention  of 
Crime. 

SCUDDER,  J.  This  matter  comes  before  the  court  on  an  ap- 
plication by  the  above-named  relator  to  be  released  from  the  cus- 
tody of  the  above-named  respondent,  on  a  criminal  charge  pending 
against  relator  charging  him  with  committing  the  crime  of  "book- 
making  in  violation  of  section  986  of  the  Penal  Law  of  the  state 
of  New  York." 

The  information  under  which  the  relator  is  held  charges  that  one 
Paul  Shane  did  commit  the  crime  of  book-making,  in  violation  of 
section  986  of  the  Penal  Law  of  the  state  of  New  ifork,  in  manner 
following  to  wit : 

"On  the  eth  day  ot  June,  1912,  at  Belmont  Park,  in  the  town  of  Hemp- 
stead. Nassau  county,  N.  Y.,  on  the  grounds  of  a  lulrate  Inclosnre,  known  as 
the  grounds  and  race  course  of  the  Belmont  Park  Badng  Association,  a  do- 
mestic corporation,  owned  by  said  corporation  and  by  It  leased  on  said  day 
to  the  United  Hunts  Racing  Association,  a  domestic  corporation,  where  cer- 
tain trials  and  contests  of  skill,  speed,  and  endurance  of  horses,  commonly 
called  horse  racing,  were  then  and  there  conducted,  of  which  trials  and  con- 
tests the  said  Paul  Shane  was  then  and  there  a  spectator,  having  paid  the 
fee  required  by  the  said  last-mentioned  corporation  for  admission  to  said 
grounds,  the  said  Paul  Shane  while  movlii^  nbout  on  said  grounds^  did  un- 
lawfully, willfully,  and  prlvatdy  make  aereral  bets  or  wagers  on  the  result 
of  eadi  of  said  contests,  the  said  bets  or  wagers  being  made  by  htm  orally 
and  without  the  use  of  paraphernalia  or  writing;  bnt  a  note  or  memorandum 
of  dach  df  said  bets  or  wagers  was  thai  and  there  prepared  and  written  by 
the  opposite  party  to  eadi  of  said  bets  or  wagm,  stating  the  name  of  the 
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hone  upon  wblch  fiie  parUcalar  bet  or  wager  was  made  anfl  tlie  fliuomit 
tbereof,  and  the  said  note  or  memorandnm  was  thereupon  In  each  case 
shown  to  the  said  Paul  Shane  by  the  said  oHMslte  party  at  the  request  of 
the  said  Paul  Shane,  against  the  form  of  the  statute  in  such  case  made  and 
provided.'' 

The  deposition  supporting  the  information  reads  as  follows: 
"State  of  New  York,  Naasao  Ooun^— sa.: 

"BUchael  Williams,  the  aborernamed  informant,  being  duly  sworn  and  ex- 
amined In  relation  to  the  forc^tng  Information,  deposes  and  says: 

"I  reside  in  the  village  of  Hempstead,  NaBsan  connty,  N.  T.,  and  am  one 
of  the  official  deputy  sheriffs  of  Nassau  county.  I  was  present  on  June  6, 
1912,  at  the  race  meet  otmdacted  by  the  United  Honts  Badnit  Aeaociation  on 
tlie  gnmnds  of  the  Belm<mt  Farlc  Badng  Association  at  Belmont  FaA  In  the 
town  of  Hempstead,  Nassau  county,  New  York.  I  saw  the  above-named  Paul 
Shane  ther&  He  paid  the  fixed  fee  of  f8.00  to  enter  the  grounds  on  said 
day  as  a  spectator  of  the  horse  races  and  trials  of  speed  of  horses  then  and 
there  being  conducted.  There  were  six  races  on  said  day,  and  during  the 
progress  of  the  day,  and  while  these  races  were  going  on,  the  said  Paul  Shane 
was  walking  around  the  grounds,  and  at  that  time  I  saw  him  make  bets  and 
wagwa  with  various  persons  on  the  result  of  each  and  every  horse  race  then 
and  thwe  run.  He  made  the  beta  cmiUy  with  these  persons  at  the  time,  but. 
when  the  bets  and  wagers  were  made,  the  other  party  to  the  bet  or  wager 
made  a  note  and  memorandum  of  the  same  in  writing,  which  note  or  memo- 
randum set  forth  the  name  of  the  horse  or  animal  then  and  there  bet  upon, 
together  with  the  amount  of  the  particular  bet  and  wager,  which  memoran- 
dum or  note  was  then  and  there  shown  by  the  said  opposite  party*  to  each 
of  said  bets  and  wagers  to  the  said  Paul  Shan^  at  his,  the  said  Paul  Shane's, 
request  The  public  were  admitted  to -the  above  grounds  on  payment  of  a 
fixed  admission  tee.  Michael  Williams. 

"Swotn  to  before  me  June  6,  1012. 

"Charles  T.  Gittens, 
"JusUce  of  the  Peace,  Town  of  Uempstead.** 

Section  986  of  the  Penal  Law,  under  which  relator  is  held,  pro- 
vides: 

"Sec.  988.  Fool-selling,  book-making,  bets  and  wagers. — Any  person  who 
engages  In  pool-eelUm^  or  book-making  with  or  wltfaont  writing  at  any  time 
or  i^uia;  or  any  pers(Hi  who  keeps  or  occupies  any  room,  shed,  tenement, 
tent,  booth,  or  building,  float  or  vessd  or  any  part  thereof,  or  who  occupies 
any  place  or  stand  of  any  kind,  upon  any  public  or  private  grounds,  within 
this  state,  with  books,  papers,  ai^ratus  or  paraphernalia,  for  the  purpose 
of  recording  or  re^terbig  bets  or  wagers,  or  of  selling  pools,  and  any  per- 
son who  records  or  registers  bets  or  wagers,  or  sells  pools  or  makes  books, 
with  or  without  writing,  upon  the  result  of  any  trial  or  contest  of  skill,  speed 
or  power  of  oidurance,  of  man  or  beast,  or  upon  the  result  of  any  political 
nomination,  appointment  ox  Section;  or  upon  the  resnlt  of  any  lot,  chance, 
casualty,  unknown  or  contingent  event  whatsoever;  or  any  pwson  who  re- 
ceivee.  regtstraa,  records  or  forwards,  or  purports  or  ^etends  to  receive  reg- 
ister, record  or  forward.  In  any  manner  whatsoever,  any  money,  thing  or  con- 
sideration of  value,  bet  or  wagered,  or  ottered  for  the  purpose  of  being  bet 
or  wagered,  by  or  for  any  other  person,  or  sells  pools,  upon  any  such  result ; 
or  any  person  who,  being  the  owner,  lessee  or  occupant  of  any  room,  shed, 
tenement,  tent,  booth  or  bnilding,  float  or  vess^  or  part  thereof,  or  of  any 
grounds  within  this  state,  knowingly  permits  the  same  to  be  used  or  occupied 
tot  any  of  these  purposes,  or  therein  keeps,  exhibits  or  employs  any  device 
or  apparatus  for  the  purpose  of  recording  or  registering  such  bets  or  wagers, 
or  the  selling  of  such  pools,  or  becomes  the  custodian  or  depositary  for  gain, 
hire  or  reward,  of  any  money,  property  or  thing  of  value,  staked,  wagered  or 
pledged,  or  to  be  wagered  or  pledged  upon  any  such  resnlt;  or  any  person 
who  alda,  assists  or  abets  In  any  manner  in  any  of  the  said  acts,  which  are 
lierelv  CoibiddBii,  Is  gnlltv  of  a  misdemeanor,  and  upcm  conviction  is  pan- 
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tehable  by  Imprlaonment  In  a  penltantlaty  or  ooiint7  JaU  tm  a  period  (tf  not 
more  tliaa  one  year." 

Prior  to  1910  the  words  "with  or  without  writing"  did  not  appear 

in  section  986  of  the  Penal  Law.  These  words  were  read  into  that 
section  by  ciiapter  488  of  the  Laws  of  1910.  Before  the  enactment 
of  this  statute,  under  the  decision  of  the  Court  of  Appeals  in  Peo- 
ple ex  rel.  Lichtenstein  v.  Langan,  196  N.  Y.  260,  89  N.  E.  921, 
25  L.  R.  A.  (N.  S.)  479,  17  Ann.  Cas.  1081,  the  facts  stated  in  the 
information  before  me  would  not  have  constituted  the  crime  of 
book-making.  The  question  to  be  decided  here  is  whether  tiie  acts 
alleged  in  the  information  are  sufficient  to  constitute  the  crime  of 
book-making  under  the  amendment  of  1910  to  said  section  986. 

The  Constitution  of  the  state  forbids  book-making,  but  does  not 
define  what  book-making  is,  and  the  statute  we  have  quoted  for- 
bids engaging  in  book-making,  also  without  defining  it,  but  makes 
it  a  distinct  and  independent  offense.  Book-making  has  been  de- 
fined in  People  ex  rel.  Lichtenstein  v.  Langan,  196  N.  Y.  260,  264, 
89  N.  E.  921,  922,  25  L.  R.  A.  (N.  S.)  479.  17  Ann.  Gas.  1081. 
Judge  Haight,  writing  for  the  court  and  discussing  the  contention 
of  the  district  attorney  that  the  laying  of  odds  and  orally  announc- 
ing them  constituted  book-making  within  the  meaning  of  the  stat- 
utes, said: 

*^be  term  'book-making'  originally  Indicated  a  collection  of  sheets  of  pa- 
per or  other  enbstances  upon  which  entries  could  be  made,  either  written  or 
printed.  But  the  term  has  been  used  In  many  ways,  and  la  determining  its 
meaning  as  used  in  this  statute  we  mast  consider  the  evident  purpose  and 
Intention  of  the  Leglslatore  in  enacting  the  provision  In  question,  giving  to 
the  term  Ita  ordinary  and  accepted  meaning  aa  It  was  undoratood  at  tlkat 
time." 


The  court  then  goes  on  to  say  (196  N.  Y.  265,  89  N.  E.  922, 
25  L.  R.  A.  [N.  S.]  479,  17  Ann.  Cas.  1081): 


"The  ordinary  book-maker  Is  a  person  who  foUowa  Uie  races  and  becomes 
fnlly  Infbrmed  with  r^erence  to  fhje  skill,  speed,  and  endnrance  of  the  horses 
ttiat  are  entered  for  races.  Ttaese  horses  are  taken  tnm  one  meeting  to  an- 
other of  the  varloiiB  radnff  associations,  and  thereby  the  book-makers  are 
enabled  to  iw^re  a  list  of  the  horses  entered  for  a  race,  with  the  odds  so 
arranged  as  to  percentages  as  to  give  them  a  ^flt  whicheTer  the  winning 
horse  may  ba" 

The  information  in  that  case  charged  the  defendant  Langan  with 
"unlawfully,  willfully,  and  knowingly  to  many  persons,  upon  the 
results  of  said  races  and  upon  various  and  divers  horses  that  were 
announced  to  participate  and  did  participate  in  said  races,  quote 
and  lay  odds;  that  is  to  say,  did  state  and  publish  to  many  persons 
the  terms  on  which  they  *  *  *  were  willing  then  and  there 
to  bet  with  said  persons  on  said  results  and  against  said  horses, 
and  did  then  and  there  quote  and  lay  odds  as  aforesaid,  *  *  •  " 
reciting  the  bets  made.  The  court  held  this  information  failed  to 
allege  acts  which  constituted  the  crime  of  book-making.  This  de- 
cision was  rendered  prior  to  1910,  and  before  the  words  "with  or 
without  writing"  were  read  into  section  986  of  the  Penal  Law  by 
chapter  488  of  the  Laws  of  19ia 
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Do  these  words,  "with  or  without  writing,"  so  change  the  law  for- 
bidding book-making  as  to  constitute  a  crime  of  the  acts  with  the  com- 
mission  of  which  relator  is  charged,  acts  which,  prior  to  1910,  did  not 
constitute  the  crime  of  book-m;iking  under  the  decision  of  the  Court 
of  Appeals  in  the  case  of  People  ex  rel.  Lichtenstein  v.  Langan,  or 
do  these  acts  constitute  betting  only,  which  has  never  been  made  a 
crime  in  this  state,  excepting  betting  upon  the  result  of  a  prize  fight 
which  is  a  misdemeanor  (Penal  Law,  §  1712)?  Doubtless  the  legis- 
lature, by  the  enactments  we  are  oonsiderii^;,  intended  to  suppress 
public  gambling  on  race  tracks  and  elsewhere,  and  to  prevent  ^e  in- 
jury to  public  morals  resulting  therefnmi.  But,  as  said  by  Judge  Vann 
in  the  Lichtenstein  Case : 

"Private  betting  and  book-making  are  widely  separated,  both  In  nature  and 
effect,  and  the  evU,  If  any.  resulting  from  tlw  one  ii  trifling,  while  the  evil 
resulting  from  the  oUier  Is  serious." 

Book-making  the  Legislature  has  sought  to*  suppress  by  making  it 
a  crime  to  engage  in  it  Betting  the  L^islature  has  declared  unlawful, 
but  has  not  made  it  a  crime,  except  betting  on  prize  fights.  Engaging 
in  book-making  is  betting,  but  ordinary  betting  on  a  horse  race  is  not 
book-making  and  is  not  a  crime,  and  when  the  sum  or  sums  won  oi 
lost  by  betting  within  the  space  of  24  hours  aggregate  less  than  $25 
it  is  not  punishable ;  if  in  excess  of  this  amount,  betting  is  punishable 
by  a  fine  in  an  amount  of  not  less  than  five  times  the  sum  so  lost  or 
won,  to  be  recovered  in  a  civil  action  by  the  overseer  of  the  poor.  See 
Penal  Law,  §§  989, 990,  991. 

It  does  not  seem  probable  that,  had  the  Legislature  intended  to  make 
several,  bets,  such  as  those  with  the  making  of  which  the  relator  is 
charged,  punishable  by  imprisonment  for  a  possible  term  of  one  year, 
it  would  have  declared  at  the  same  time  that  the  making  of  a  single 
bet  or  several  bets  exceeding  ^5  in  amount  was  punishable  by  a  fine 
only  in  a  civil  action  brought  by  the  overseer  of  the  poor.  As  said  by 
Chief  Judge  CuUen  in  People  v.  Lambrix,  204  N.  Y.  at  page  264,  97 
N.  E.  at  page  525,  referring  to  section  986  of  the  Penal  I^w  before 
its  amendment  in  1910: 

"It  was  directed  against  public  gambling  and  professional  gamblers,  and, 

•  •  ♦  T^lle  all  gambling  has  for  a  long  time  been  Illegal  in  this  state, 
l^ofesslonal  gambling  and  the  maintmance  of  gambUng  resorts  alone  hav* 
been  nibjeet  to  the  penalties  of  the  criminal  law."* 

The  information  now  before  the  court  contains  no  all^ation  that 
relator  was  a  professional  gambler,  or  that  he  made  his  bets  in  such 
a  way  as  to  constitute  his  betting  "public  gambling" ;  on  the  contrary, 
it  alleged  that  relator  "did    *    •   *    privately  make  several  bets. 

*  *  *  "  Under  section  986  of  the  Penal  Law  the  person  who  is 
declared  guilty  of  a  misdemeanor  is  "any  person  who  engages  in 

♦  ♦  *  book-making  with  or  without  writing.  *  *  * "  Relator 
is  charged  in  the  present  information  with  committing  "the  crime  of 
book-making."  The  Court  of  Appeals,  in  People  v.  Bright,  203  N.  Y. 
73,  96  N.  E.  362,  commenting  on  the  words  "who  engages!"  has  said: 

■^e  phrase  'who  engages'  is  signlflcant   It  means  something  more  than 
ooeaidonal  participation.  It  Imports  some  contlaidty  of  practlCBi  Just,  as  the 
1S7  N.Y.S.— 48 
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^Itbet  'common'  Implies  that  a  commim  gamNw  la  a  person  wbo  cnBtomarUy 
or  habitually  or  frequently  carries  on  the  gambling  practlcea  wMch  are  de- 
nounced by  the  statute.  The  underlying  Idea  la  the  habitual  partldpatlon 
In  gambling  aa  a  mopoy-^v  ^^^g  pursuif* 

The  information  bef(»%  me  fails  to  allege  the  dement  of  profes- 
sionalism or  habitualness  on  the  part  of  relator.  It  fails  to  charge 
the  relator  with  the  public  quoting  and  offeritw  of  odds,  with  the 
soliciting  of  bets,  with  inducing  the  public  to  take  chances  with  him 
in  any  scheme  of  odds,  or  with  effecting  through  his  methods  any  ex- 
change of  money  or  property.  As  book-making  has  been  defined  by 
the  courts,  its  chief  elements  seem  to  be  lacking  in  the  axAs  committed 
by  the  relator  as  set  torth  in  the  information.  As  said  by  Chief  Judge 
Cullen,  referring  to  section  986  of  the  Penal  Law,  in  People  v.  Luigan. 
supra: 

"While  in  reality  the  statute  Is  directed  against  gambling,  not  against  Its 
Incidents,  the  law  has  laid  hold  of  certain  IndduitB  on  the  theory  that,  those 
b^g  prohibited,  the  erll  Itself  will  be  BUiH>re6sed,  because  of  the  impracti- 
cability of  carrying  on  gambling  on  a  large  scale  without  some  of  the  acces- 
sories denounced  by  the  statnta" 

Whether  this  plan  is  the  best  plan  is  for  the  L^slature,  not  for 
the  courts,  to  detennine.  The  court  is  powerless  to  hold  that  a  given 
act,  or  a  series  of  acts,  constitute  a  crime,  unless  they  fall  within  the 
prohibition  of  the  statute.  The  remedy  for  the  evU  cranplaincd  of 
here  must  come  frcmi  the  Legislature.  The  Legislature  has  made  it 
a  crime  to  bet  on  prize  fights.  It  can  make  it  a  crime  to  bet  on  horse 
races.  It  has  not  done  so,  and  the  court  is  powerless  to  do  so.  I  hold 
that  the  L^islature,  in  insertii^  in  1910  in  8ecti<»i  986  of  the  Penal 
Law,  after  die  word  ''book-making,"  the  words  "with  or  without  writ- 
ing," did  not  intend  to  make  betting  a  crime,  but  did  intend  to  deal 
wi^  that  form  of  professional  gambling  known  as  book-making. 

It  was  contended  on  the  argument  that,  if  the  acts  alleged  in  this 
information  constitute  a  crime,  then  the  directors  and  persons  in  charge 
of  the  racing  association  are  likewise  guilty  of  a  crime,  without  any 
intent  whatever  to  violate  the  law.  I  agree  with  the  learned  district 
attorney  that  the  answer  to  this  is  that  the  law  requires  knowledge  of 
the  acts  constituting  the  crime  on  the  part  of  the  persons  accused, 
and  the  law  will  not  permit  the  conviction  of  the  owner  of  a  race  track, 
who  has  no  knowledge  of  the  fact  that  book-making  (not  ordinary 
betting)  is  going  on  upon  his  premises.  It  is  erroneous  to  say  that  any 
director  could  be  held  liable  under  these  conditions,  under  the  present 
law.  Section  973  of  the  Penal  Law  of  Uie  state  of  New  York,  as  a 
penal  statute,  must  be  strictly  constiued.  True,  there  need  be  no  proof 
of  actual  knowledge,  where  a  thing  is  clearly  and  expressly  prohibited, 
for  in  such  a  case  knowledge  is  always  presumed ;  but  here  the  thing 
prohibited  is  the  keeping  of  a  race  track  used  for  gambling,  and  no 
director  could  be  convicted  of  keeping  a  race  track  used  ^or  gambling 
unless  it  was  proven  he  had  guilty  knowledge  that  the  place  was,  not 
OBce  or  twice,  but  contintially,  used  for  gambling  in  tiie  fonu  of  book- 
making  (not  of  private  bettmg),  and  hiul  taken  no  eSective  means  tc 
stop  it. 
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Counsel  for  the  Society  for  the  Prevention  of  Crime  In  his  brief 
asserts: 

"We  cannot  escape  the  couTlctl<m  tlut  the  Ittformation  •  •  •  ptir- 
poeely  avoided  setting  fortb  all  the  acta  of  Shane^**  and  be  ureases  gran 
doobta  **whetfaer  this  case  la  not  collualTe." 

The  recognized  standing  and  high  character  of  the  learned  district 
attorn^  of  Nassau  county  and  of  the  assistant  district  attorney  refute 
any  such  insinuation.  The  information  in  the  case  at  bar,  the  court 
is  informed  by  the  assistant  district  attorney,  was  written  by  the  jus- 
tice issuing  the  warrant  at  his  dictation,  and  set  forth  all  the  acts  that 
the  informant,  Michael  Williams,  a  deputy  sheriff  of  Nassau  county, 
observed  in  connection  with  relator's  betting.  An  information  per- 
forms to  some  extent  the  same  office  as  an  indictment,  and  must  state 
with  accuracy,  not  only  the  crime  charged,  but  the  facts  which  con- 
stitute the  crime  so  charged,  as  distinct  from  conclusicHis  of  law.  I 
think  the  information  here  fails  to  allege  acts  which  constitute  the 
crime  of  book-making,  the  only  crime  with  which  relator  is  charged. 

The  motion  should  be  granted,  and  the  relator  discharged  from  cus- 
tody ;  and  it  is  so  order»L 


(78  Misc.  Rep.  62.) 


1.  HioHWATS  (1 160*)»I7sB — HoTOB  TsHiau — BMnLanoiT'— GumiioAn 

NUHBEB — DiaPUT. 

Highway  Law  (Consol.  Laws  1909,  c.  26)  |  283,  snbd.  1,  aa  amended  by 
Laws  1911,  c.  491,  prohibiting  the  use  of  a  motor  vehicle  on  a  highway 
without  having  a  distinctive  number,  corresponding  to  a  proper  certifi- 
cate of  registration,  conspicuously  dl^i^ayed  both  on  the  ^nt  and  on  the 
rear  of  such  vdild^  was  a  proper  exercise  of  poUce  power  to  promote 
public  aafet;. 

[£d.  Nota^For  other  cases,  see  Highways,  Dec  Dig.  I  166.*] 

2.  Bkohwats  (I  186*)— Ubb— OvRMsaa— MoTos  Vehiolb— Irtkht. 

In  a  proaecutlm  for  violating  Highway  Law  (Consol.  Laws  1909,  e.  26) 
I  283,  Bubd.  1,  as  amended  by  Laws  1911,  c  491,  prohibiting  the  use  of 
a  motor  vehicle  on  a  highway  without  having  displayed  on  front  and 
nax  a  dlstiiustlve  number,  corresponding  to  a  proper  certlflcate  of  regla- 
tratltm,  it  la  not  necaaaaiy,  to  anatala  a  eonvictlon,  that  the  people  ptova 
a  Veclfle  criminal  Intwt 

[Ed.  Note.— For  other  eaaea,  laa  Hichway%  CeoL  Dig.  U  476,  477; 
De&  Dig.  1 186.*] 

Appeal  from  City  Court  of  Buffalo. 

Louis  G.  SchoepHin  was  convicted  of  operating  ft  motor  vehicle  in 
a  highway  without  having  a  distinctive  number,  corresponding  to  a 
proper  certificate  of  registration,  conspicuously  displayed  both  on 
the  front  and  rear  of  such  vehicle,  and  he  appeals.  Affirmed. 

Charles  Newton,  of  Buffalo,  for  appellant. 

Wesley  C.  Dudley,  DisL  Atty.,  of  Buffalo  (Clifford  McL*ughlin, 
of  Buffalo,  of  counsel),  for  the  People. 

•Vbr  atbir  onmb  as*  saiM  (ople  A I  MnMam  la  Dm.  A  Am.  Dlaa.  1907  to  data,  *  B«p'r  ZaduM 


PHJOPLB  T.  SOHOEPFLIN. 


(Erie  County  Court  October  23,  1912.) 
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TAYLOR,  J.  This  defendant  has  been  convicted  in  the  City  Court 
of  Buffalo  of  violating  subdivision  1  of  section  283  of  the  Highway 
Law  of  this  state  (Consol.  Laws  1909,  c.  25),  as  amended  by  Laws  1911, 
c.  491,  in  that  he  drove  on  the  public  highways  of  the  city  of  Buffalo  a 
motor  vehicle  without  having  a  distinctive  number,  corresponding  to  a 
proper  certificate  of  registration,  conspicuously  displayed  both  on  the 
front  and  on  the  rear  of  such  vehicle.  The  facts  are  undisputed,  and  I 
am  assuming  in  my  disposition  of  this  case  that  the  act  or  (Mnissioo 
complained  of  was  without  specific  criminal  intent. 

[1]  I  have  had  occasion  a  number  of  times  to  investigate  statutes 
claimed  to  have  been  passed  in  the  exercise  of  the  police  power  vested 
in  the  Legislature,  and  to  examine  cases  bearing  upon  them ;  and  after 
giving  this  matter  careful  thought  I  must  say  that  I  cannot  see  any 
distinction  as  a  matter  of  genus  between  this  and,  for  example,  the 
adulterated  milk  cases,  or  ^e  cases  involving  the  selling  of  intoxicat- 
ing liquors  to  minors.  The  statutes  involved  in  those  cases  were  held 
to  be  an  exercise  of  the  police  power;  that  is,  that  the  acts  prohibited 
were  a  menace  to  the  public  health  or  morals,  and  should  be  classi- 
fied as  mala  prohibita.  I  appreciate  that  the  purpose  of  the  Legis- 
lature to  dispense  with  the  necessity  of  proving  specific  criminal  in- 
tent, either  expressly  or'  impliedly,  in  any  case,  should  be  clear.  Fur- 
thermore, it  is  true,  as  counsel  argues,  that  to  hold  this  statute  as 
not  requiring  proof  of  specific  criminal  intent  would  often  seem  to 
work  oppression.  However,  that  same  agrument  would  apply  in  the 
adulterated  milk  cases  and  similar  cases.  It  may  be,  too,  that  the 
likelihood  of  harm  being  caused  by  the  doing  of  the  acts  here  in- 
volved may  not  be  so  great  as  in  the  case  of  sdlin^  adulterated  milk; 
but  as  to  this  I  feel  that  it  is  merely  a  matter  of  difference  in  de^^ree, 
and  not  one  of  classification,  as  between  mala  prohibita  and  mala  in  se. 

[2]  Therefore,  since  the  Legislature  did  not  state  in  this  statute 
that  the  prohibited  acts  must  be  done  with  specific  criminal  intent, 
since  no  sifch  word  as  "maliciously,"  "willfully,"  "voluntarily,"  or 
"knowingly,"  so  often  found  in  statutes  defining  crimes,  is  here  used, 
and  since  the  general  situation  involved  strikes  me  as  one  warrantii^ 
l^islative  action  in  the  exercise  of  the  police  power,  for  the  purpose 
of  protecting  tiie  public  from  physical  injuries  and  of  promotu^  the 
public  safety,  I  must  affirm  the  judgment. 

I  am  satisfied  that  this  defendant  meant  to  do  no  wrong  thereby, 
and  appreciate  that  he  is  placed  in  an  unfortunate  position  by  this 
judgment  of  conviction.  Therefore  I  think  that  the  suspension  of 
sentence  was  v6r^  proper;  but,  construing  this  statute  as  I  do,  I  must 
agree  with  the  tnal  court  in  its  disposition  of  this  case. 
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(Court  of  Si>edal  Sessions,  New  York  Gonnty.  Jannaty,  1912.) 

Tbsatku  akd  Shows  (|  8*>— "Pubuo  BZHXBinoN&" 

An  entertainment  provided  by  tbe  managonent  of  a  restaarant,  con- 
■tstlng:  in  dancing,  singing,  etc,,  does  not  constltnte  a  "public  exhibition," 
wltblu  Greater  New  York  Otiarter  (Iawb  1897.  c.  878)  II  1472, 1478,  1474, 
wblcb  make  It  a  misdemeanor  to  \»ndnct  a  pnbllc  exblbitlon  without  a 
license,  where  the  entertainment  constitutes  a  gratuitous  contribution 
by  the  management  to  the  guests'  entertainment 

[Eld.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  f  8 ; 
Dec.  Dig.  I  3.* 

For  other  deflnltionB.  see  Words  and  Pbrases,  toL  fl^  p.  6788.] 

Prosecution  against  X^ouis  Martin  and  another  for  a  misdemeanor. 

Acquittal  directed. 

Argued  before  DEUEL,  HOYT,  and  McINERNEY,  JJ. 

James  E.  Smith,  Deputy  Asst.  Dist.  Atty.,  oiE  Olean,  for  the  People. 
Henry  L.  Scheuerman,  of  New  York  City,  and  Stephen  Baldwin,  of 
Brooklyn,  for  defendants. 

DEUEL,  }.  Upon  a  complaint  before  a  city  magistrate,  upon 
whidi  the  defendants  were  hdd  for  trial,  the  district  attorney  filed 
an  information  charging  them  with  a  misdemeanor  under  sections 
1472,  1473,  and  1474  of  the  Greater  New  York  Charter  (Laws  1897, 
c.  378).  The  section  first  mentioned  reads  as  follows : 


"Sec.  1472.  Tt  Shan  not  be  lawful  to  exhibit  to  the  pnbltc  In  any  bnUdlnft 
garden  or  grounds,  concert  room  or  oQier  place  or  rooms  witbln  tbe  city  of 
New  York,  any  interlude,  tragedy,  comedy,  opera,  ballet  Play,  farce,  min- 
•trelsy  or  dancing,  or  any  other  entertainment  of  tbe  stage  or  any  part  or 
parts  therein,  or  any  equestrian,  circus,  or  dramatic  performance,  or  any 
performance  of  jugglers  or  rope  dancing,  or  acrobats,  until  a  license  for  the 
place  of  such  exhibition  tor  such  purpose  shall  have  been  first  had  and  ob> 
taibud,  as  hereinafter  provided." 

Section  1474  makes  any  violation  thereof  a  misdemeanor  calling 
for  imprisonment  in  the  penitentiary  for  a  term  not  less  than  three 
months  nor  more  than  one  year,  or  by  a  fine  not  less  than  $100  nor 
more  than  $500,  or  by  both  such  fine  and  imprisonment. 

The  facts  developed  at  the  trial  in  support  of  the  information, 
briefly  stated,  are  as  follows: 

The  Louis  Martin  Corporation,  of  which  the  defendant  Louis 
Martin  is  the  president,  and,  as  the  evidence  fairly  discloses,  the  gen- 
eral manager,  and  the  defendant  Netter,  as  to  the  matter  constituting 
the  alleged  misdemeanor,  is  an  assistant  manager,  carries  on  at  No. 
1457  Broadway,  in  the  county  of  New  York,  the  business  known  as 
"Martin's  Restaurant,"  for  which  it  has  a  hotel  license  for  trafficking 
in  liquors,  under  the  Liquor  Tax  Law,  and  an  "all-night  license 
granted  by  city  authorities. 

The  business  is  carried  on  in  a  seven-story  building,  wherein  the 
first  three  floors  are  used  as  ordinary  dining  rooms.    The  fourth 

•For  othwr  bsms  n«  mm  topic  ft  |  xtrmn  la  Dec.  ft  Am.  Dlgi.  1M7  to  dato^  A  BipY  Indwna 
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floor  presents  the  locus  delicti,  known  to  the  defendants  and  to  a 
portion  of  the  public  as  a  "Cabaret"  It  is  a  dining  room,  60x54, 
and  the  floor  space,  except  a  section  22x16,  covered  by  a  rug,  con- 
tains tables  seating  from  four  to  six  persons.  Upon  the  rug  is  given 
the  entertainment  which  the  people  claim  is  a  public  exhibition  within 
the  terms  of  section  1472,  already  quoted.  It  consists  of  dancing  and 
singing,  accompanied  by  music  from  an  orchestra.  Some  of  the 
dances  were  by  one  person ;  three  ty  a  male  and  a  female.  The  sing- 
ing consisted  of  solos  and  one  quartette.  There  were  also  two  songs 
and  dances,  each  by  a  female.  This  dining  room,  according  to  the 
evidence,  is  opened  about  11  p.  m.  The  aitertainment  given  on  the 
rug  begins  at  midnight  and  ends  at  2  a.  m.  It  is  intended  for  theater 
and  opera  parties  and  others  having  a  predilection  for  late  suppers 
and  midnight  dalliance.  No  admittance  fee  is  charged,  and  no  one 
is  allowed  to  enter  or  leave  the  elevator  at  that  floor  who  is  not  in- 
cluded in  a  previous  reservati<»i  for  that  particular  night.  There  is 
no  charge  or  fee  for  this  reservation,  which  can  be  haul  only  the 
action  of  the  hotel  management.  The  evidence  discloses  no  direct 
compensation  from  the  entertainment  in  question,  and  warrants  no 
conclusion  that  it  is  other  than  a  gratuitous  contribution  by  the  man- 
agement to  the  guests  of  the  evening.  There  are  no  stage,  no  curtain, 
no  scenic  effects,  no  printed  program,  and  no  announcements. 
From  be^nning  to  end,  as  testified  by  the  people's  witnesses,  there 
was  nothing  "offensive  to  good  taste  or  public  decency,  to  good  morals 
or  to  the  morals  of  the  community."  ' 

These  facts  present  a  single  question  of  law :  Is  this  entertainment 
a  public  exhibition,  within  the  scope  of  the  charter  provision;  i.  e., 
was  the  primary  purpose  of  the  entertainment  an  exhibition  for  pe- 
cuniary gain,  or  was  it  given  as  an  incident  to  scMne  other  legitimate 
pursuit? 

This  question  has  been  argued  orally  and  by  instructive  briefs  by 
respective  counsel.  The  question  whether  it  be  an  "entertainment  of 
the  stage"  has  also  been  ingeniously  argued,  to  which  the  best  answer 
is  that,  if  the  exact  program  of  singing,  dancing,  and  music  in- 
volved herein  were  to  be  presented  in  any  hall  in  Siis  city,  stage  or 
no  stage,  to  which  the  public  were  invited  to  attend  and  witness  by 
paying  an  admission  fee,  there  could  be  no  doubt  of  the  necessity  to 
procure  a  license  in  advance  of  opening,  in  order  to  escape  the  pen- 
alties called  for  by  the  charter.  Therefore  the  sole  .question  is  as 
stated:  Was  the  performance  a  "public  exhibition"? 

The  subtitle,  taken  bodily  from  the  Consolidation  Act,  reads,  "Pub- 
lic Exhibitions  to  be  Licensed";  and  the  section  itself  reads,  "It  shall 
not  be  lawful  to  exhibit  to  the  public."  There  is  nothing  in  the  orig- 
inal enactment,  and  there  is  nothing  in  any  of  the  amendments  since 
made,  to  indicate  that  "public"  was  to  have  any  other  dian  its  natural 
and  ordinary  sense.  By  Laws  1829,  c.  302,  it  was  purely  a  revenue 
measure  in  aid  of  the  Society  for  the  Reformation  of  Juvenile  De- 
linquents, which  we  now  know  as  the  House  of  Refuge.  Section  2 
of  that  act  required  those  who  paid  an  excise  tax  for  trafikidng  in 
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liquor,  including^  "public  gardens,"  to  pay  an  additional  $1.50  for  the 

purp(»es  of  the  act ;  and  section  4  read : 

"Mo  theater  or  drcos,  or  bnfiding  for  exhibiting  theatrical  or  equestrian 
pvfomuDices,  In  the  dty  of  New  York,  ahall  be  <nwned  for  mudti  ezUbUlon" 
Dntn  tbs  maywr  ifaall  grant  ft  Ucenae  therefor. 

Each  theater  was  to  pay  $500  and  each  circus  $250.  In  1839  (chap- 
ter 13)  the  House  of  Refuge  was  given  the  right  of  action  to  enforce 
a  civil  penalty  of  $500  for  any  failure  to  comply  with  the  act,  and 
"public  gardens"  and  others  dealing  in  liquors  were  relieved  of  for- 
mer liability.  The  House  of  Refuge  continued  to  be  the  beneficiary 
until  the  litigation  of  Wallach  v.  Mayor,  3  Hun,  84,  attracted  consid- 
erable public  attention  thereto.  The  General  Term  sustained  the  con- 
stitutionality of  the  measure,  but  the  Legislature  soon  thereafter  di- 
rected this  money  to  go  into  the  city  treasury. 

There  have  been  numerous  amendments:  In  1862  (chapter  281) 
the  measure  was  to  apply  generally  throughout  the  state;  but  section 
6  gave  all  local  authorities  outside  of  this  city  the  right  to  regulate  the 
issuance  of  the  license  and  the  amount  of  the  tax.  In  1872  (chapter 
836)  tmder  the  title,  "An  act  to  regulate  places  of  public  amusement 
in  tfie  city  of  New  York,"  the  law  took  the  shape  and  form,  in  all 
essentials,  as  it  now  appears  in  the  charter.  I  have  examined  these 
different  amendments  with  some  care,  and  I  fail  to  find  the  slightest 
indication  of  a  legislative  intent  to  put  any  limitation  upon  the  ordi- 
nary meaning  of   public  exhibition." 

In  connection  with  the  fencing  necessarily  very  brief  historical 
survey,  it  is  quite  pertinent  to  mention  that  the  amount  of  the  tax, 
$500,  and  the  yearly  term  of  the  license.  May  1st,  remain  the  same  as 
or%inally  fixed.  In  determining  now  what  the  Legislature  actually 
meant  by  "public  exhibition,"  in  a  statute  with  so  many  years  behind 
it,  we  have  legitimate  recourse  to  judicial  construction  and  to  admin- 
istrative determination.  "Contemporanea  expositio  est  fortissima 
lege." 

Upon  the  administrative  side  we  may  take  judidal  cognizance  of 
the  multitudinous  aids  to  increased  sales  by  free  exhibitions,  in  which 
pianos,  furniture,  costumes,  and  many  other  commercial  lines  have 
figured  prominently.  We  may  likewise  consider  hotels  and  restau- 
rants, which  have  introduced  minstrelsy  and  professional  story  tellii^, 
and  a  whole  orchestra  concentrated  in  a  single  individual,  and  various 
other  devices  to  attract  custcnn.  If  any  one  of  these  had  started  the 
attractive  feature  as  a  direct  money-making  device,  by  charging  an 
amission  fee  thereto,  there  could  be  no  question  of  the  application 
of  the  charter  provision.  Whenever  the  administrative  officers  have 
been  in  doubt,  they  have  had  recourse  Jo  the  judiciary,  which,  appar- 
ently, has  adopted  a  like  principle  for  guidance.  If  the  fiirect  object 
be  pecuniary  gain,  a  license  to  exhibit  is  necessary ;  ^  if  the  exhibition 
be  free,  and  solely  to  attract  patronage  to  some  other  Intimate  pur- 
suit, a  license  to  exhibit  is  not  necessary.  Mayor  v.  Eden  Musee,  102 


N.  y.  596,  8  N.  E.  40;  People  v.  Campbell,  51  App.  Div.  565,  65  N. 
V.  Supg.  114;  People  v.  Royal,  23  App.  Div.  258,  48  N.  Y.  Stqjp. 
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742;  Society  v.  Neusbach,  16  Wkly.  Dig.  349;  Matter  of  Allen,  34 
Misc.  Rep.  698,  70  N.  Y.  Supp.  1017. 
In  the  Eden  Musee  Case,  the  Court  of  Appeals,  as  to  tiie  charter 

provisions  now  in  question,  said : 

"Taking  tbe  atatnte  In  all  Its  terms,  it  evidently  meant  to  Include  aU  class- 
ea  of  public  exhibitions  snch  as  are  usually  conducted  on  a  stage  tor  tbe 
otffiervation  and  amusemoit  of  tbe  pabUc** 

Mr.  Justice  Ingraham,  in  writing  the  opinion  of  the  Appellate  Divi- 
si(Hk  in  People  v.  CampbeU,  wherein  a  piano  exhibition  by  two  men 
in  a  public  saloon  was  the  basis  of  the  charge  for  violatit^  this  par- 
ticular charter  provision,  and  to  which  no  specific  admittance  fee  was 
exacted,  quoting  the  Court  of  Appeals  as  above  noted,  said : 

"It  seems  that  tbe  performance  upon  tbls  idano  was  not  an  exhibition 
within  the  meaning  of  this  definition,  which  evidently  related  to  the  class  of 
public  exhibitions  usually  conducted  or  produced  upon  a  stage,  at  which  the 
public  attend  for  the  purpose  of  seeing  the  exhibition,  and  not  a  case  where 
music  la  pwformed  aa  a  mere  Incident  to  some  business  whwe  no  admission 
fee  Is  ^rged." 

In  People  v.  Royal,  the  court  dealt  with  a  situation  largely  akin  to 
the  present.  Brooklyn  was  not  then  a  part  of  the  Greater  Cily,  and 
came  in  under  the  general  statue  which  gave  local  authorities  the  right 
to  make  ordinances  controlling  places  of  amusement,  and  "exhibi- 
tions" were  included  as  requiring  a  license.  The  defendant,  being  the 
author  and  copyright  owner  of  a  book  on  "Gambling  and  Confidence 
Games  Exposed,"  rented  two  rooms  on  Fulton  street.  In  each  room 
free  exhibitions  were  given  with  dice,  cards,  shells  with  a  pea,  etc., 
in  connection  with  lectures  as  to  how  gamblers  do  tricks  to  deceive 
the  unwary,  and  ending  with  advice  to  buy  and  study  the  book.  In 
reversing  the  judgment  of  conviction  in  Special  Sessions,  sustained  on 
appeal  by  the  County  Court,  the  Appellate  Division  in  a  per  curiam 
opinion  said : 

*^he  connection  tn  which  it  [exhibltlonsl  appears  in  the  ordinance  shows 
that  its  meaning  has  relation  to  entertainments  where  the  exhibition  Itself 
Is  the  principal  thing  and  from  which  the  exhibitor  deriTes  or  esgwcts  to 
derive  profit" 

These  judicial  interpretations  sustain  the  administrative  determina- 
tion, through  many  years,  that  the  primary  object  of  the  exhibition 
itself  determines  whether  or  not  it  comes  within  the  ban  of  the  statute. 
The  evidence  in  the  present  case  permits  no  conclusion  that  direct 
pecuniary  benefit  accrued  by  reason  of  the  entertainment  at  these  mid- 
night suppers,  but  it  does  compel  the  conclusion  that  such  entertain- 
mcnt  was  a  mere  incident  to  the  general  business  carried  on  in  tihe 
premises  in  question ;  in  other  words,  an  attraction  that  might  secure 
increased  patronage  in  a  center  where  rampetition  was  sharp  and  per- 
sistent. 

It  has  been  suggested,  by  argument  and  otherwise,  that  among  the 
persuading  objects  of  this  prosecution  are  personal  safety  of  attend- 
ing guests  and  the  preservation  and  (x>nservation  of  good  morals. 
These  objects,  however,  cannot  justify  a  forced  construction  of  the 
charter  provision,  especially  when  existing  remedies  are  entirely  ade- 
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quate  to  guard  and  protect  public  morality  and  decency,  as  recently 
has  been  demonstrated  by  this  court. 

For  the  reasons  stated  herein,  I  am  convinced  the  defendants  should 
be  acquitted.  All  concur. 


(77  Hlsc  837.) 


1.  Wnxfi  (I  249*)— P«OBATX— DoJnciuc  or  Tkstatbix. 

Where  the  dotnlcUe  of  a  married  woman,  at  tbe  time  of  her  death  In 
Callfomia,  was  In  the  county  and  city  of  New  Tork,  which  was  her  domi- 
cile of  origin  and  her  ijiatrlmonlal  domicile,  the  surrogate  of  such  county 
bad  jurisdiction  of  an  application  to  probate  her  last  will. 

[Ed.  Not«^ror  other  cases,  see  Wills.  Gent  Dig.  |  686;  Dec.  Dig.  1 
249.*] 

2.  Doiaoiu  (i  B*) — "DouciUB  or  Oszoxir.** 

The  "domicile  of  origin"  Is  defined  aa  Uie  primary  domicile  of  every 
person  snhject  to  the  common  law. 

[Edu  Note^FOT  otHer  caseat  see  Domldle,  Gent  Dig.  |  3 ;  Dec.  Dig.  1  3.* 
Por  other  definitions,  see  Words  and  Phrases,  vol.  3.  pp.  2179,  2180.] 

Proceedings  for  the  probate  of  the  last  will  of  Elizabeth  S.  Mc- 
Elwaine,  deceased.   Probate  granted. 

William  L.  Perkins,  of  New  York  City,  for  proponents. 

Rollins  &  Rollins,  of  New  York  City,  for  Horace  Mann  School. 

William  £.  Milne,  of  New  York  City,  for  contestant 

FOWLER,  S.  The  preliminary  question  concerns  the  domicile 
of  the  alleged  testatrix.  If  her  last  domicile  was  in  this  county, 
her  will  is  entitled  to  probate  bef<M'e  me.  If  her  last  domicile  was 
in  the  state  of  California,  the  surrogate  has  no  jurisdiction  of  this 
proceeding. 

The  legal  notion  of  domicile  was  originally  taken  from  the  civil 
law.  Code,  lib.  X,  tit.  39,  7.  "Ubi  quis  larem  rerumque  ac  for- 
tunarum  suamm  summam  constituit;  unde  nirsus  non  sit  disces- 
surus,  si  nihil  avocet,  unde  cum  profectus  est  peregrinari  videtur, 
quo  si  rediit,  peregrinari  jam  destitit"  This  definition  is  said  to 
be  the  root  of  all  subsequent  notions  of  domicile,  entertained  by 
the  jurisprudents  of  various  countries.  Cf.  Story,  Conflict  of  Laws, 
§  41;  Bentwich,  Dom.  &  Success.,  passim. 

[2]  The  common,  law,  however,  contains  an  independent  con- 
ception, "domicile  of  origin,"  which  is  now  defined  as  the  primary 
domicile  of  every  person  subject  to  the  common,  law.  In  Bell  v. 
Kennedy,  L.  R.  (1  Sc.  App.)  320,  it  was  pointed  out  with  em- 
phasis that  domicile  and  residence  are  perfectly  distinct  things. 
Our  own  courts  are  equally  clear  on  this  distinction.  Matter  of 
Newcomb,  192  N.  Y.  238,  84  N.  E.  950.  In  the  case  of  married 
women  the  domicile  of  the  husband  is  usually  the  domicile  of  the 
wife,  and  this  even  if  she  is  living  apart  from  him.    Dalhousie  v. 

•Vorothar  «MM  aMMDctoplea  IxtnaoBlnDM.  A  Anoi.  ZHsi.  1W7  to  data^  *  Rap'r  IndazM 
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McDouall,  7  0.  &  F.  817;  Whitcomb  v.  Whitcomb,  2  Curt.  351; 
Matter  of  Daly's  Settlement,  25  Beav.  456;  Jones  v.  Jones,  8  Misc. 
Rep.  660,  30  N.  Y.  Supp.  177;  Matter  of  Majot,  199  N.  Y.  29,  92 
N.  £.  402.  If  a  married  woman  is  judicially  separated  from  her 
husband,  or  there  are  other  exceptional  circumstances,  such  as  his 
abandonment  of  her,  she  may  sometimes  acquire  an  independent 
domicile.  But  there  is  nothing  of  this  kind  in  this  case  now  be- 
fore me.  Mrs.  McElwaine  occasionally  lived  apart  from  her  hus- 
band for  long  periods,  but  at  no  time  was  there  a  judicial  separa- 
tion, nor  did  the  husband  ever  "abandon"  her.  Her  domicile  of 
origin  was  New  York,  and  her  husband's  domicile  was  also  at  New 
York.  Two  leading  factors  thus  concur  in  this  matter  (the  dom- 
icile of  origin  and  the  matrimonial  domicile)  and  they  are  of  weight 
with  me  in  arriving  at  my  conclusion. 

By  the  common  law  every  person  sui  juris  is  at  liberty  to  change 
his  or  her  domicile  and  acquire  a  new  one,  called  a  "domicile  of 
choice."  Matter  of  Newcomb,  192  N.  Y.  238,  250,  84  N.  E.  950. 
In  this  matter  it  is  asserted  by  contestant  that  Mrs.  McElwaine 
duly  exercised  this  right,  if  it  appertained  to  her  status,  and  that 
she  established  her  independent  domicile  in  California  during  her 
husband's  life.  Certainly,  when  she  went  to  California  tempora- 
rily, on  business  of  her  brother's  estate,  her  husband  was  alive  in 
New  York,  where  were  both  his  domicile  and  her  domicile  of  ori- 
gin. Even  if  Mrs.  McElwaine  was  then,  or  subsequently,  free  or  in  a 
position  to 'choose  an  independent  domicile  for  herself,  or  entitled 
so  to  do  in  law,  it  seems  to  me  that  the  proofs  in  this  matter  do 
not  make  out  that  in  fact  her  domicile  of  origin  was  ever  effectu- 
ally changed  by  her  own  acts.  Her  declarations,  which  are  com- 
petent on  this  point  (Matter  of  Newcomb,  192  N.  Y.  238,  84  N. 
E.  950),  show  an  absence  on  her  part  of  animus  manendi  in  Cal- 
ifornia. Her  animus  manendi  in  California  is  essential  to  estab- 
lish .her  domicile  of  choice  in  California  and  to  make  out  the  al- 
leged change  of  her  domicile  of  origin.  But  there  is  an  absence 
of  proof  of  her  animus  manendi  in  California.  This  is  fatal  to  the 
contention  of  contestant  that  Mrs.  McElwaine  ever  established  a 
domicile  of  choice  in  California. 

It  is  incumbent  on  those  who  assert  a  change  of  domicile  or  a 
'^domicile  of  choice"  on  the  part  of  Mrs.  McElwaine,  to  make  it  out 
by  competent  and  sufficient  evidence;  otherwise  her  domicile  of 
origin  or  her  matrimonial  domicile  (which  happened  here  to  coin- 
cide) must  prevail.  Dupuy  v.  Wurtz,  53  N.  Y.  556;  Matter  of 
Newcomb,  192  N.  Y.  238,  84  N.  E.  950. 

[1]  There  is  no  doubt  some  conflict  in  the  evidence  submitted 
to  me  in  this  proceeding.  Some  facts  point  one  way,  but  more  an- 
other.  On  the  trial  I  ventured  to  remark  to  counsel  as  follows: 

"In  tbe  case  of  a  woman,  vary  little  importance  Is  attached  to  dwnldlek 
exe^  a  domicile  of  lnt«itlon  and  a  domicile  of  ctu^ce^  Mrs.  McElwatne^i 
actual  or  de  fiacto  domldle  during  ber  later  years  aeema  to  have  b«ai  pretty 
much  where  her  trunk  was ;  yet  her  domicile  of  origin  and  ber  matrimonial 
domicile  were  bece.  Now,  the  domicile  of  intention,  as  far  as  this  evidence 
shows,  was  also  liere.   She  was  for  a  time  In  Oalifornla,  X^os  Angeles,  and 
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she  stated.  In  ber  petition  for  lettus  of  administration  In  Oallfornia  on  tbe 
estate  of  her  brotber.  tbat  she  was  a  resident  of  California,  and  then 
was.  Sba  probably  bad  not  a  vwy  clear  conc^?tIon  of  wbat  "realdenoe'  meant 
In  law.  She  was  tbere,  and  was  residing  there,  and  meant  to  stay  there  un- 
til she  wound  the  estate.  I  do  not  believe  that  there  Is  any  donbt  about 
that" 

But  that  is  not  enough.  All  the  later  declarations  and  actions 
of  Mrs.  McElwaine  point  to  New  York  as  her  true  or  legal  dom- 
icile, and  they  are  unfavorable  to  a  change  of  her  domicile  of  ori- 
gin. 

It  seems  to  me  that  under  all  the  circumstances  of  this  case  I 
must  conclude  from  the  evidence  that  the  domicile  of  Mrs.  McEl- 
waine, at  the  tim%  of  her  death,  was  her  domicile  of  origin,  and  in 
the  state  and  county  of  New  York. 

Decreed  accordingly. 


(rr  Misc.  Bep.  8oa) 

In  re  ABBUGKLE.    In  re  KELLT,  Public  Administrator.    In  re  JARVIB. 


ElXSOCToas  ARD  ADMHTUXUTOBS  (I  18*) — ^POBUO  AinciNUTBATOB— BlOUX  TO 
ADMIHISm. 

Under  Code  GIt.  Proc.  I  20U8,  pruvidlux  that  tlie  public  administrator 
Of  Kings  county  shall  be  entitled  to  administer  wbeuerer  an  intestate 
leaves  assets  In  the  county,  and  there  is  no  widow,  husband,  or  next  of 
kin  resident  in  the  states  a  sister  of  an  Intestate,  otbenvlse  competent 
and  wlliln^,  though  a  nonresident  at  the  time  of  the  Intestate'a  death, 
who  has  established  a  residence  in  such  county,  whl<di  still  continues,  is 
entitled  to  administer. 

[Ed.  Note. — For  other  cases,  see  Ezecntors  and  Administrators,  Cmt 
Dig.  U  60-77 ;  Dea  Dig.  f  18.*] 

Application  of  Frank  V.  Kelly,  as  Public  Administrator,  for  let- 
ters of  administration  on  the  estate  of  John  Arbuckle.  Christina  Ar- 
buckle  also  applied  for  letters,  and  James  N.  Jarvie,  a  creditor  of 
decedent;  intervened.   Letters  granted  to  Christina  Arbuclde. 

Dykman,  Oeland  &  Kuhn,  of  Brooklyn  (William  N.  Dykman,  of 
Brooklyn,  of  coimsel),  for  Christina  Arbuckle. 
Edward  J.  Byrne,  of  Brooklyn,  for  public  administrator. 
JoUne,  Larkin  &  Rathbone,  of  New  York  City,  for  James  N.  Jarvie. 

KKTCHAM,  S.  Application  for  administration  upon  the  estate  of 
the  decedent  is  made  by  the  public  administrator,  upon  the  ground 
that  at  the  time  of  the  death  there  was  no  "widow,  husband,  or  next 
of  kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
resident  in  the  state,  entitled,  competent,  or  willing  to  take  out  letters." 
The  only  next  oif  Idn  being  two  sisters,  one  of  them  asks  for  the  issue 
of  letters  to  herself,  upon  the  ground  that,  although  she  was  not  a 
resident  of  the  state  at  the  time  of  her  brother's  death,  she  has  since 
established  a  residence  in  the  county  of  Kings,  which  still  continues. 

The  question  thus  presented  is  intersected  by  the  representation 
made  in  behalf  of  the  next  of  kin  that  the  personal  estate  involved 

•For  oOtar  cum  am  mbm  toplo  A  |  mmamm  In  Dac  *  Am.  iHg^  U07  to  teU.  *  Bn'r  IntexM 
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has  been  wholly  administered  by  a  voluntary  division  between  them 
and  that  there  are  no  debts  of  the  intestate  remaining  unpaid.  Upon 
this  allegation,  it  is  sug^sted  that  formal  administration  should  not 
be  granted,  since  it  would  be  an  idle  and  onerous  mechanism.  Al- 
leged creditors  intervene,  and  insist  that  there  should  be  administra^ 
tion  to  protect  their  rights,  and  show  that  at  the  death  of  the  intestate 
there  were  pending  two  actions  against  him  and  his  partner  upon 
partnership  debts. 

It  is  stated  in  the  brief  of  the  next  of  kin  that  the  estate  is  of  the 
value  of  $37,500,000,  and  that  the  commissions  of  an  administrator 
would  be  more  ^an  $175,000.  This  estimate  doubtless  includes  the 
real  estate,  but  in  any  event  the  amount  of  oomnnssions  would  be 
large  enough  to  insure  deliberation  in  the  disposition  of  this  contro- 
versy. The  claim  that  administration  would  be  a  useless  burden  to 
the  estate  is  presented  by  the  next  of  kin  only  as  an  alternative  to  a 
denial  of  the  right  of  one  of  them  to  administer.  It  need  not  be  re- 
garded, therefore,  tmless  the  court  is  moved  to  refuse  letters  to  the 
petitioning  sister. 

It  is  practically  conceded,  an'd  will  be  found,  that  this  sister  has 
become  and  now  is  a  resident  of  the  county,  and  that  she  was  not  a 
resident  of  the  state  at  the  time  of  the  death.  Under  the  general 
law  of  this  state,  next  of  kin  in  a  prescribed  order  of  preference  are 
entitled  to  administration,  whether  resident  or  nonresident.  There 
is  no  county  in  New  York,  except  the  coun^  of  Kings,  where  a  non- 
resident, otherwise  qtialified,  is  denied  administration.  By  a  statute, 
which  has  no  justification  except  its  own  existence,  it  is  provided  as 
follows : 

"He  [the  public  administrator]  shall  have  the  inlor  right  and  authority 
to  collect,  take  cha^e  of  and  administer  apon  the  goods,  chatt^a,  personal 
property  and  debts  of  persons  dying  intestate,  and  for  that  purpose  to  main- 
tain suits  as  such  public  adminlstratte>  as  ai^  executor  or  administrator 
might  by  law  in  the  following  cases;  1.  Wboierer  such  person  dies  leavinff 
any  assets  or  effects  In  the  county  of  Kings,  and  there  is  no  widow,  husband 
or  next  of  kin  entitled  to  a  dlstribntlre  ebare  in  the  estate  of  such  intestate^ 
resident  In  the  state,  entitled,  competent  or  willing  to  take  out  letters  of  ad- 
ministration on  such  estate.  2.  WheneTer  assets  or  effects  of  any  pwson 
dying  Int^tate,  after  his  death,  come  into  the  county  of  Kings  and  there  Is 
no  such  person  entitled,  compet«it  or  willing  to  tat^  administration  of  the- 
estate."   Code  Civ.  Pro.  S  26«0. 

This  enactment,  whether  under  it  the  test  of  residence  be  applied 
to  the  time  of  death,  the  time  of  application,  or  the  time  of  the  grant 
of  letters,  is  not  only  out  of  tune  with  the  harmony  of  the  law  through- 
out the  state,  but  it  is  arrayed  against  the  universal  traditions  of  Eng- 
lish-speaking peoples,  whether  such  traditions  reside  in  the  natural 
sense  of  justice  or  are  expressed  in  statutes.  Matter  of  Campbell, 
192  N.  Y.  312,  316,  85  N.  E.  392.  18  h.  R.  A.  (N.  S.)  606.  In  the 
Matter  of  Goddard,  94  N.  Y.  544,  the  question  arose,  under  the  statute 
relative  to  the  public  administrator  in  Kings  county,  between  non- 
resident next  of  kin  asking  for  the  appointment  of  a  trust  company 
and  the  public  administrator.  Chief  Judge  Ruger,  upholding  the  right 
of  the  public  administrator  to  take,  said: 
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"We  should  have  been  gratified  to  have  found  a  way  by  which  a  different 
result  might  have  been  arrived  at  The  equity  of  allowing  persona,  entitled 
to  take  by  distribution  the  estate  of  a  deceased  person,  to  select  the  agency 
by  which  such  dlstrlbutton  aboold  be  made,  Is  so  manifest  that  it  ought  not 
to  be  refused  to  tbem,  ezc^  In  a  case  when  Its  intpnvrtety  dMr  u>d 
unmlstafcaUe." 

The  act  must,  therefore,  be  construed  strictly  against  the  public 
administrator,  and  his  demand  must  fail,  unless  clearly  justified  by 
the  statutory  language.  Section  2669  of  the  Code  of  Civil  Procedure 
provides  that: 

"All  provisions  of  law  conferring  jurisdiction,  authority  or  power  on,  or 
otherwise  relating  to,  the  office  of  public  administrator  of  the  city  of  New 
York  and  to  th6  ofiSce  of  public  administrator  in  the  several  counties  of  the 
state,  so  far  aa  applicable,  apply  to  and  are  conferred  on  tlie  office  hereby 
created." 

Under  enactments  with  respect  to  the  public  administrator  in  the 
city  of  New  York  and  the  county  treasurers  of  the  state,  it  is  con- 
templated that,  after  the  appointment  of  a  public  administrator  in 
New  York  City  or  a  county  treasurer  of  any  county  other  than  New 
York  or  Kings,  such  officer  may  be  superse4ed  in  favor  of  next  of  kin 
who,  though  nonresident  at  the  time  of  death,  has  since  become  resi- 
dent and  shall  apply  for  letters  within  periods  prescribed. 

Upon  these  associated  statutes,  it  is  argued  by  the  next  of  kin 
that  the  provisions  for  the  revocation  of  the  letters  of  the  public 
administrator  upon  the  application  of  one  of  the  next  of  kin  who 
may  have  acquired  a  residence  after  the  death  are  mdde  "applica- 
ble" to  the  public  administrator  of  Kings  county,  and  that  it  must 
follow,  if  the  petitioning  next  of  kin  could  by  virtue  of  her  present 
residence  unseat  the  public  administrator,  she  should,  of  course, 
be  preferred  to  him  upon  her  present  application. 

There  is  no  present  necessity  to  find  that  the  statutes  cited  wiA 
respect  to  revocation  of  the  public  administrator's  letters  are  ap- 
plicable to  this  county.  The  application  of  a  statute  which  "ap- 
plies" only  "so  far  as  it  is  applicable"  is  a  task  which  may  well 
be  postponed.  The  statutory  fact  that  in  every  county  except 
Kings  the  next  of  kin  may  supersede  the  public  administrator  by 
virtue  of  residence  acquired  after  the  intestate's  death  adds  a  rea- 
son, if  any  were  needed,  for  great  jealousy  in  behalf  of  the  next 
of  kin,  in  determining  whether  he  is  only  to  be  preferred  to  the 
public  administrates  m  case  he  is  a  resident  of  the  state  at  the 
time  of  the  intestate's  death. 

In  the  second  subdivision  of  section  2669  of  the  Code  it  is  un- 
questionably provided  that  the  next  of  kin,  in  a  case  where  assets 
come  into  the  county  after  the  intestate's  death,  shall  be  entitled 
to  the  letters,  if  a  resident  at  the  time  when  the  assets  come.  Clear- 
ly there  is  here  one  case  in  which  next  of  kin,  nonresident  at  the 
tune  of  death,  but  resident  at  the  time  when  administration  be- 
comes necessary,  are  qualified  in  preference  to  the  public  adminis- 
trator, and  the  test  of  such  residence  must  be  applied,  in  the  case 
of  post  mortem  discovery  of  assets,  to  the  time  of  appointment. 

There  is  no  policy  of  the  law  from  which  any  ingenuiQr  could 
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derive  a  purpose  in  these  two  subdivisions  that  qualifications  for 
administration  should  vary  according  to  the  merely  casual  circum- 
stance that,  in  one  case,  there  were  assets  at  the  time  of  death 
and  in  another  there  were  none  until  afterward.  Rather  may  it 
be  reasoned  that  the  words  in  the  first  subdivision,  "whenever  such 
person  dies  leaving  assets,"  etc.,  were  by  the  legislative  mind  put 
in  contrast  with  the  language  of  the  second  subdivision  relative 
to  administration  upon  assets  which  come  into  the  county  after  the 
death.  If  read  together,  the  two  provisions  are  as  if  the  language 
was: 

"Whenever  a  person  dies  Intestate,  wtietber  there  are  uaets  of  his  tb^  Id 
the  county,  or  mich,  assets  thereafter  come  to  Boch  county,  and  there  Is  no 
resident  entitled  to  admlnlstratlm,  tben,  and  tben  onlyi  ttie  pnUic  adminis- 
trator shall  take  letters." 

With  or  without  such  paraphrase,  there  is  no  reason  why  the 
first  subdivision  must  mean  what  the  second  subdivision  cannot, 
viz.,  that  the  four  tests,  of  residence,  title,  competency,  and  will- 
ingness, shall  be  referred  to  the  time  of  death.  There  is  no  lan- 
guage which  would  comi)el  that  construction.  It  is  not  said  that 
the  time  "when  there  is  no  widow,  etc.,  resident,  etc.,"  is  the  time 
of  death.  There  is  nothing  in  the  whole  text  which  is  at  war  with 
the  intent  that  these  four  requisites  to  appointment  of  the  kinsman 
shall  be  looked  for  at  the  time  when  he  asks  to  be  appointed.  Such 
intent  would- accord  with  every  instinct  and  dictate  of  humanity  and 
declared  law. 

Several  of  the  essentials  to  the  appointment  of  the  next  of  kin 
other  than  residence  may  shift  between  the  death  of  the  intestate 
and  the  time  of  the  grant  of  letters.  A  person  primarily  entitled 
may  be  incompetent  at  the  death,  but  competent  when  letters  are 
granted.  He  may  be  willing  and  unwilling  on  alternate  days  dur- 
ing the  same  period.  No  one  will  say  that  the  tests  of  competenc}' 
and  willingness  must  be  unalterably  determined  as  of  the  time  of 
the  intestate's  death.  What  need  is  there,  then,  that  as  to  resi- 
dence there  can  be  no  change?  Why  should  not  the  next  of  kin 
oscillate  between  nonresidence  and  residence  during  the  period  be- 
fore appointment  as  freely  as  he  may  concededly  swing  between 
willingness  and  unwillingness? 

The  provision  quoted  has  no  meaning  in  the  present  tense.  It 
can  never  have  any  effect  except  in  its  application  to  future  pro- 
ceedings. Whenever  the  present  tense  is  used  in  statutes  regulat- 
ing litigation,  it  refers  to  such  facts  or  occurrences  as  shall  be 
found  to  be  present  in  the  future  action  or  proceeding.  The  stat- 
ute involved  in  this  discussion,  in  its  employment  of  the  word  "is," 
nc  more  relates  to  the  time  of  the  death  of  the  intestate  than  to 
the  time  when  the  statute  was  passed.  It  can  receive  no  signifi- 
cance, unless  it  be  regarded  as  equivalent  to  the  words  "shall  be." 
Indeed,  the  word  "whenever''  projects  the  action  and  tense  of  the 
word  "is"  into  the  time  to  come. 

The  law  would  search  zealously  for  a  legislative  purpose  that 
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the  public  administrator's  right  should  fail  if  a  resident,  otherwise 
qualified,  should  present  himself  before  the  time  for  appointment. 
What  is  the  language  in  the  act  under  examination  which  makes 
such  purpose  impossible?  Indeed,  is  it  not  hard  to  find  any  word 
which  is  inconsistent  with  such  purpose?  Had  it  been  intended 
that  the  public  administrator  should  take  letters,  if  there  was  no 
perscm  eligible  among  the  kin  at  tiie  time  of  death,  it  would  have 
been  easy  to  declare  such  purpose  expressly.  To  refrain  from  such 
expression  was,  in  the  face  of  the  general  state  of  the  law  on  the 
subject,  an  exclusion  of  the  purpose. 

No  decision  upon  tiie  question  has  been  found  in  this  state.  In 
Woemer's  American  Law  of  Administration  (section  238,  star  pag- 
ing 522),  it  is  said: 

<at  may  happen  that  dlsquallflcatlon  existing  at  the  time  of  the  decedent's 
death  Is  remored  before  the  grant  of  letters.  In  such  cases  letters  should  be 
granted  to  the  person  entitled  to  the  same  at  the  time  of  the  application  there* 
for,  althongh  such  person  was  at  the  time  of  Intestate's  death  ^BanaUfled." 

Dr.  Schouler,  in  his  work  on  Executors  and  Administrators  (section 
97),  says: 

fThe  fundamental  principle  of  both  ningHifh  and  American  enactments  now 
in  fbrce  on  this  subject  Is  that  the  right  to  administer,  wherever  the  deceased 
diose  no  executor,  shall  go  according  to  the  beneficial  Interest  in  the  estate, 
a  principle  which  may  yield,  however,  to  other  eonslderatlons  of  so  and  policy 
and  ooDTenlaaoe;  and  the  grant  staoold  be  according  to  the  preference  at  the 
ttansk  not  of  intestates  death,  Imt  of  the  appllcatton." 

It  is  observable  that  the  learned  author  last  quoted,  in  his  recent 
work  combining  his  volume  on  Wills  with  that  on  Executors  and  Ad- 
ministrators under  the  title  of  "Wills  and  Administration,"  has  <Mnit- 
ted  the  last  clause  of  the  citation  with  respect  to  the  preference  at 
the  time  of  the  application. 

Many  cases  are  cited  from  other  states,  in  which  it  is  held,  under 
varying  statutes,  that  residence,  where  requisite  to  the  appointment, 
is  residence  existing  either  at  the  time  of  tiie  appointment  or  the  ap- 
plication therefor,  and  that  such  residence  need  not  have  prevailed 
at  the  time  of  the  intestate's  death.  Stevens  v.  Larwill,  110  Mo. 
App.  140.  84  S.  W.  113 ;  Matter  of  Succession  of  White,  45  La.  Ann. 
632.  12  South.  758;  Griffith  Coleman,  61  Md.  250;  Matter  of 
Sprague's  Estate,  125  Mich.  357,  84  N.  W.  293;  Matter  of  Newman, 
124  Cal.  688,  57  Pac.  686,  45  L.  R.  A.  780.  In  many  of  these  states 
the  statute  interpreted  was  not  necessarily  or  substantially  equivalent 
to  the  Code  section  under  examination. 

In  Stevens  v.  Larwill,  the  Missouri  case,  supra,  under  a  statute  en- 
tirely negative  as  to  whether  or  not  the  residence  required  for  the  ap- 
pointment of  an  administrator  was  a  residence  at  the  time  of  the 
death,  the  grant  of  letters  to  a  person  who  had  taken  up  a  domicile 
for  the  purpose  of  qualifying  was  sustained. 

In  Matter  of  Succession  of  White,  the  Louisiana  statute  was : 

*Mn  all  intestate  lucceealons,  when  there  Is  no  anrvlvlng  husband  or  wife, 
or  heir  present  or  represented.  In  the  state;  the  [Hibllc  administrator  of  the 
parish  shall  be  appointed  by  the  Judge  of  the  proper  court  to  administer 
the  same." 
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Of  this  statute  the  court  of  last  resort  says: 

'^TblB  language  obTlonaly  refers  to  tbe  date  of  appointment  as  Oie  time  at 
which  It  iB  to  be  determliied  whether  the  condlUone  on  which  his  right  de- 
pends «clat»  and  If  at  that  time  It  Is  made  to  appear  that  there  Is  a  'husband 
or  wife  or  heir,  preset  or  represented.  In  the  state,'  tbe  application  must 
yield  to  the  preference  accorded  by  the  law  to  such  surriviiig  spouse  or  belr." 

It  is  to  be  observed  that  the  Louisiana  statute  quoted  supra  con- 
tains in  the.  word  "surviving"  as  much  suggestion  that  the  test  is  to 
be  applied  at  the  time  of  death  as  can  be  found  in  the  New  York  stat- 
ute. 

In  Griffith  v.  Coleman,  supra,  there  is  nothing  contained  that  aids 

the  present  question. 

In  Matter  of  Sprague's  Estate,  supra,  the  Michigan  statute  with  re- 
spect to  qualifications  of  persons  successively  entitled  to  administra- 
tion cannot  be  distin^ished  in  substance  from  the  New  York  statute 
under  inquiry.   It  was  there  held  as  follows : 

"The  statute  applies  to  tbe  situation  at  the  time  letters  of  administration 
are  granted,  and  not  to  the  situation  at  tbe  time  of  the  death  of  deceased." 

If  the  present  question  were  to  be  determined  upon  authority,  it 
would  be  constrained  by  the  decision  last  cited. 

In  Matter  of  Newman,  supra,  the  California  court  sustained  a  grant 
of  letters  to  a  person  who  obtained  letters  after  the  death  of  the  in- 
testate, but  no  question  was  considered,  except  the  fact  and  bona 
tides  of  the  residence.  The  only  provision  apparently  ai^lic^le  was 
that  no  person  was  competent  or  entitled  to  serve  as  administrator 
who  was  not  a  bona  fide  resident  of  the  state. 

The  conclusion  is  that  the  petitioning  sister  is  such  a  resident  as 
was  contemplated  by  section  2669  of  the  Code  of  Civil  Procedure, 
and  is  entitled  to  administration. 

Decreed  accordingly. 


Sup.  Ct)     wwTXBir  vmoK  tklbobaph  oo.  v.  whith 


689 


WESTERN  UNION  TBI^BGRAPH  GO.  T.  WHITE  et  aL 
<Siii^eiiie  Court*  Appelate  Tena,  Sint  Department  October  28,  1912.) 

BnXBSNOB  (I  8*) — OBOimD  FOB  KxraBKIICB— LOHQ  AOCOUNT. 

Plaintiff  telegraph  company  sued  for  telegraph  serrlcea  alleged  to 
have  been  rendered  defendants,  and  annexed  to  the  complaint  an  ac- 
oonnt  containing  880  Items,  each  referring  to  a  single  message.  Defend- 
ants dented  ptwnlting  to  pay  for  47  messages  dellrered  to  them,  and  as 
to  18  sent  by  defendants  they  deny  knowledge  whether  plaintiff  delivered 
the  same,  and  as  to  12  oUiers  dented  having  authorized  them  to  be  sent. 
Bel4,  that  the  facts  were  loaiifflcient  to  Justify  a  compulsory  reference 
on  the  ground  that  the  trial  would  require  the  examination  of  a  long 
account  within  Code  Civ.  Proc.  $  lOlS. 

[Ed.  Note.— For  other  cases,  see  Beferenoe,  Gent  Dig.  |i  13-23;  Dec 

Dig.  f  a»3 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  the  Western  Union  Telegraph  Company  against  William 
N.  White  and  another  trading  as  WUUam  N.  White  &  Co.    From  a 
City  Court  order  directing  a  reference,  defendants  appeal.  Reversed. 
Argued  October  term.  1912.  before  SEABURY,  GUY,  and  BI- 


Charles  Caldwell,  of  New  York  City,  for  appellants. 
George  H.  Fearons  and  Francis  Raymcmd  Stark,  both  of  New  York 
Qty,  for  respondent 

BIJUR,  J.  The  action  is  for  the  recovery  of  charges  for  telegraphic 
service  allied  to  have  been  rendered  to  defendants.  While  the  ex- 
hibit annexed  to  the  complaint  shows  380  items,  each  referring  to  a 
single  message,  the  controversy  surrounding  all  these  items  is  merely 
as  to  the  reasonableness  of  the  charge,  concerning  which  the  testimony 
should  be  exceedingly  simple  and  concise.  Defendants  deny  having 
premised  to  pay  for  47  of  the  messages  delivered  to  them.  As  there 
is  not  the  slightest  indication  in  the  moving  papers  of  the  character 
of  proof  involved  in  this  issue,  and  as  it  may  very  well  be  that  it  in- 
volves nothing  more  than  the  interpretation  of  a  contract,  there  is 
nothing  in  this  item  which  seems  to  warrant  a  reference. 

As  to  the  18  messages  sent  by  defendants,  they  deny  knowledge 
whether  the  plaintiff  delivered  the  same,  and,  as  to  12  other  messages, 
defendants  deny  having  authorized  them  to  be  sent.  None  of  these 
issues  as  presented  by  the  moving  papers  indicate  "that  the  trial  will 
require  the  examination  of  a  long  account,"  as  provided  by  section 
1013  of  the  Code.  The  citation  of  authorities  covering  cases  very 
much  nearer  the  border  line  of  doubt  than  this  case  seems  to  be  quite 
unnecessary. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
appointment  of  referee  denied,  with  $10  costs.  All  concur. 

*WeF  other  euet  sm  Ban*  toplo  A  |  mnran  In  Dee.  *  Am.  Diet.  1907  to  date,  *  lUplr  XndvtM 
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OOLDOWITZ  6t  al.     HOMAT  KUPFBR  *  GO. 


(Sninvme  Court,  App«Uat8  Temi,  Bint  D^artment  October  28,  lftl2.) 

DiaOOVEBT  (I  49*) — EKAMIHATION  BEFOBB  TUAIr— CoKFOHATXOMS. 

On  an  issue  as  to  execntton  of  a  contract  by  defendant  business  cor- 
poration, an  order  for  examination  of  the  president  before  trial  vaa  prop- 
er ;  execution  or  nonexecatton  being  presomptiv^  within  his  knowledge. 
[£a  Note.— I\>r  otber  cases,  see  Dlsorrerr,  Oeat,  Dig.  %  68 ;  Dec.  Dig. 


Appeal  from  Qty  Court  of  New  York,  Special  Term. 

Action  by  Isaac  Goldowitz  and  another  against  Henry  Kupfer  & 
Co.  From  an  order  vacating  an  order  for  an  examination  of  defend- 
ant's president  before  trial,  plaintiffs  appeal.   Reversed,  and  motion 

denied. 


Argued  October  tenn,  1912,  before  SEABURY,  GUY.  and  BI- 


Henry  I.  Kowalsky,  of  New  York  City,  for  appellants. 
Leo  G.  RoBenblatt,  of  New  York  City,^  for  respondent 

PER  CURIAM.  Action  to  recover  for  the  breach  of  an  alleged 
contract  for  the  sale  and  delivery  of  certain  goods  by  the  defendant 
to  the  plaintiffs.  The  answer,  among  other  things,  denied  the  making 
of  the  alleged  contract,  and  averred  that  it  was  never  snfaacribed  by 
the  defen(^t  or  its  agent,  and  was  and  is  null  and  void. 

Plaintiff's  moving  affidavit  alleged  that  the  defendant's  president 
had  personal  knowledge  of  all  the  facts  relating  to  the  making  of  the 
alleged  contract,  and  plaintiff  claimed  that  he  as  tiie  defendant's  exec- 
utive crfficer  was  the  proper  witness  by  whom  to  prove  the  execution 
and  authenticity  of  the  alleged  contract.  The  order  was  vacated  on 
the  ground  that  an  inspecticm  and  discovery  of  the  defendant's  books 
was  the  proper  remedy,  also  because  its  president's  personal  knowl- 
edge was  insufficiently  shown.  The  president  as  the  defendant's  exec- 
utive (^cer  was  not  only  the  proper  witness,  but  the  best  witness  by 
whom  to  prove  whether,  the  contract  was  executed  or  authorized  by 
the  defendant.  The  execution  or  nonexecution  of  a  contrjwt  by  a 
business  corporation  is  a  question  of  fact  within  the  knowledge  of  its 
executive  cheers,  rather  than  a  matter  of  txx^  entry  or  booldD»^ing. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
vacate  denied,  with  $10  costs. 


(78  Mlflc  Bqk  76.) 

SMITH  T.  WESTCHBSTBR  BRONXVUXEJ  BEAI/TT  00.  et  al. 

(^jSffnme  Court,  Special  Term,  Westchest^  Oounty.   October  23,  1912.) 

1.  OonoBATzoNS  (I  320*) — Bights  or  8To<ncB<H.Dns— Ivjimonoif  or  Ix- 

SBOFXB  PI.AII  TO  RaIH  FUHDS. 

The  coarts  will  not  Intufere  In  the  Internal  affairs  of  a  corporation  to 
determine  a  dispute  betweoi  minority  and  majorily  8to<±luriders  as  to 
the  expediency  of  a  plan  to  raise  finances;  but  where  a  pardcnlar  plan 

•Far  otbtr  mm  bm  bum  tople  A  |  xdibbb  In  Dm.  *  Am.  XUgiL  IMT  to  fata,  *  B«p'r  IbAum 
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proposed  i»  Inequitable,  and  sabvenlTe  of  tbe  rlfl^ts  of  a  stockbolder, 
It  will  be  enjoined. 

[Ed.  Note.— For  otbar  cases,  see  Corporatlona,  Cent  Dig.  H  1426-1430; 
Dec  Dig.  S  820.*] 

2.  Ck)BFOKATIOITS  (|i  820.  471*)— -BlSHTB  OF  STOOXHOLDBBS— IMPBOPBB  PLAN 

TO  Raise  Funds. 

General  Corporation  Law  (GonsoL  Iawb  1909,  c.  28)  I  264,  prorldes  . 
tliat.  If  "tbere  shall  remain  any  surplus"  In  the  hands  of  a  receiver  on 
the  dlasolntlon  of  a  corporation,  It  shall  be  dlstrlbated  among  the  stock- 
holders "in  proportion  to  the  respective  amounts  paid  In  by  than  sever- 
ally on  their  shares  of  stock."  A  proposed  bond  Issue  of  a  corporation 
provided  that  upon  any  distribution  of  assets,  after  the  payment  in  full 
of  principal  and  interest,  tUe  bondholders  should  receive  an  equal  share 
with  the  stockholders  of  the  balance,  until  the  half  aj^ortloned  to  the 
stockholders  should  amount  to  a  certain  sum,  when  the  bondholders 
should  receive  the  entire  balance.  Held,  that  such  an  arrang^eut  is  a 
clear  destmction  of  the  stockholders'  rl^ts  of  di8trU}utlon  In  the  sur- 
plus assets,  and  cannot  be  entered  into,  even  thoi^  tor  the  best  Inter- 
ests of  the  company,  over  the  objection  of  any  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  1426-1489, 
1B16;  Dee.  Dig.  H  320.  471.*] 

Action  by  Frank  E.  Smith  against  the  Westchester  Bronxville 
Keal^  Company  and  others.   Judgment  for  plaintiff. 

Frank  Harvey  Field,  of  New  York  Ci^»  for  plaintiff. 
Hardin,  Hess  &  Ferguson,  of  New  York  City,  for  defendants. 

TOMPKINS,  T.  This  action  is  brought  by  a  minority  stockholder 
to  restrain  the  officers  of  the  Westchester  Bronxville  Realty  Company 
from  consummating  a  proposed  bond  issue,  and  carrying  out  the  terms 
of  a  certain  trust  agreement  which  provides  that,  upon  any  distribution 
of  the  assets  and  funds  of  the  defendant  company,  the  holders  of  the 
said  bonds  shall  be  entitled  to  receive,  in  addition  to  the  full  payment 
of  the  principal  and  interest  upon  such  bonds,  an  equal  share  with  the 
stockholders  of  the  balance,  until  the  one-half  apportitmed  to  the  stock- 
holders shall  amount  to  $90,200  (the  sum  paid  into  the  company's 
treasury  by  the  stockholders),  and  then  the  entire  balance. 

[1]  On  a  motion  for  an  injunction  pendente  lite,  this  court  held 
the  proposed  trust  agreement  and  bond  issue  to  be  inequitable  and  un- 
just to  the  plaintiff,  and  such  other  stockholders  as  might  not  partici- 
pate in  such  issue,  and  the  plaintiffs  motion  was  granted.  Upon  the 
trial  of  this  action,  the  facts  do  not  essentially  differ  from  those  pre- 
sented upon  the  said  motion,  although  it  now  dearly  appears  that  some 
action  is  necessary  by  the  officers  of  the  said  corporation  to  raise 
money  for  the  purpose  of  saving  its  real  estate  from  foreclosure  and 
sacrifice. 

While  this  court  cannot  interfere  in  the  internal  affairs  of  defend- 
ant corporation,  simply  because  there  is  a  dispute  between  the  plain- 
tiff and  the  majority  stockholders  as  to  the  business  expediency  and 
good  judgment  of  the  general  plan  of  financing  it,  still,  if  the  partic- 
ular plan  proposed  by  the  majority  stockholders  is  inequitable  and  un- 
just to  the  plaintiff,  and  subversive  of  his  rights  as  a  stockholder,  this 
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court  must,  at  his  instance,  make  permanent  the  injunctioa  and  give 
him  judgment  accordingly. 

[2]  Tht  defendant  corporation  is  a  real  estate  devebpment  com- 
pany, and  the  proposed  plan  is  the  execution  of  an  agreement  with 
the  Westchester  Trust  Company  for  the  issue  of  two-year  6  per  cent, 
profit-sharing  debenture  gold  bonds  to  the  total  face  value  of  $250,000, 
of  which  it  is  proposed  to  issue  and  sell  forthwith  $90,000  face  value 
of  such  bonds. 

The  defendant  corporation  is  the  owner  of  about  250  acres  of  land 
in  the  southeastern  part  of  Westchester  county,  which  it  purchased 
about  October,  1906,  for  $300,000,  paying  $50,000  in  cash,  and  giving 
back  a  purchase-money  mortgage  for  $250,000,  the  Hen  of  which  is 
now  $238,000,  it  having  been  reduced  by  the  payment  of  $12,000,  a 
portion  of  the  land  having  been  sold  for  that  price.  That  small  por- 
tion is  the  only  land  that  has  been  sold  by  the  defendant  corporation, 
and  it  has  met  the  carrying  charges,  interest  payments,  taxes,  etc.,  by 
borrowing  from  the  stockholders;  the  plaintiff  contributing  without 
protest.  Further  money  being  necessary  to  meet  interest  charges  that 
have  accrued  and  are  unpaid,  and  tax  and  interest  charges  that  are 
about  to  accrue,  the  defendants  have  determined  upon  the  issue  of  the 
proposed  $90,000  face  value  of  bcmds. 

The  said  agreement,  at  article  3,  section  3,  provides  that  the  lien 
of  the  proposed  issue  of  bonds  shall  be  as  follows  (of  course,  the 
purchase-money  mortgage  of  $238,000  is  a  prior  lien) : 

Section  S:  "Upon  any  dlstribntlon  of  the  assets  and  funds  of  the  company, 
the  holders  of  the  bonds  Issaed  under  this  agreement  shall  he  entitled  to 
participate  In  a  Share  of  the  said  assets  and  fands  of  the  company  In  the 
manner  and  to  the  extent  following,  namely:  From  the  gross  amount  of  the 
assets  and  funds  of  the  company  iukmi  any  dlstribntlon  theroot  shall  first  be 
deducted  (a)  all  sums  paid  or  reserved  for  payment  of  Its  usual  and  ordinary 
expenses  of  operation  and  administration,  and  for  Interest,  insurance,  and 
taxes;  and  (b)  an  amount  sufflcl^it  to  provide  for  the  payment  of  the  In- 
debtedness of  the  company,  Including  the  principal  of  and  interest  upon  the 
bonds  issued  under  this  agreement  and  then  outstanding.  Out  of  the  balance 
of  the  assets  and  funds  of  the  company  remaining  after  the  deduction  of  the 
amounts  aforesaid,  one-half  of  the  amount  of  such  balance  shall  be  divided 
and  paid  upon  any  distribution  of  the  assets  and  funds  of  the  company  to 
the  holders  of  the  said  bonds,  pro  rata,  according  to  the  face  value  of  the 
bonds  h^d  by  them  respectively;  and  the  other  one-half  of  the  amount  of 
such  balance,  up  to  the  sum  of  ^,200,  shall  be  divided  and  paid  to  the  stock- 
faoldws  of  tbe  c(«npany  as  provided  in  Its  cwtUlcate  of  incorporation.  Aaj 
amount  remaining  after  the  paym«it  to  the  stockholders  of  the  company  of 
said  sum  of  $90,200  shall  be  divided  and  paid  to  the  holders  of  the  said  bonds, 
pro  rata,  according  to  the  face  value  of  the  bonds  held  by  them  respectively. 
In  no  event  shall  the  holders  of  the  bonds  Issned  hereunder  be  liable  for  any 
losses  sustained  by  the  company,  aud  nothing  herein  contained  shall  be  con- 
strued so  as  to  make  the  holders  of  the  said  b«ids  or  the  tiastee  partners 
with  the  company  or  with  each  other." 

It  is  the  provision  providing  for  the  distribution  of  the  ''balance 
of  the  assets  and  funds  of  the  company  remaining  after  the  deduc- 
tion of  the  amounts  aforesaid,"  which  includes  "the  principal  of 
and  interest  upon  the  bonds  issued  under  this  agreement  and  then 
outstanding,"  which  requires  this  court  to  enjoin  the  consummation 
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of  the  proposed  scheme.  The  Court  of  Appeals,  in  the  case  of 
Burrall  v.  Bushwick  Rd.  Co.,  75  N.  Y.  211,  at  page  216,  says: 

"The  cai^tal  stocb  is  that  money  <a  property  which  Is  put  Into  a  slnglo 
corporate  fund  by  those  who  by  subscription  therefor  become  members  of  the 
corporate  body.  That  fund  becomes  the  proper^  of  the  aggr^te  body  only. 
A  share  of  the  capital  stock  is  the  right  to  partake,  according  to  the  amount 
put  into  the  fund,  of  the  surplus  profits  of  the  corporation,  and  ultimately, 
OD  the  dissolution  of  It,  of  so  mudi  of  the  ^nd  thus  created  as  remains  un- 
In^lred  and  Is  not  liable  tn  the  debts  of  the  eorpoEatUnL" 

And  the  statute  law  of  this  state  provides  that,  on  the  dissolu- 
tion of  a  corporation  and  the  payment  of  its  creditors  in  full,  if 
"there  shall  remain  any  surplus  in  the  hands  of  the  receivers,  they 
shall  distribute  the  same  among  the  stockholders  of  such  corpora- 
tion, in  proportion  to  the  respective  amounts  paid  in  by  them,  sev- 


Referring  to  this  statutory  provision,  the  Appellate  Division,  Sec- 
ond Department,  in  the  case  of  People  v.  Anglo-American  S.  &  L. 
Ass'n,  60  App.  Div.  389,  at  page  403,  69  N.  Y.  Supp.  1054,  at  page 
1063,  says: 

"This  Is  a  dear  and  simple  recognition  of  the  principle  that  every  stock- 
holder has  a  qoasi  lien  upon,  or  an  interest  in,  all  the  assets  of  the  corpora- 
tion for  the  value  of  his  distributive  share  of  snch  assets,  after  the  payment 
of  the  corporate  indebtedness.  He  Is  entitled  to  have  a  sale  of  assets  for 
cash  or  Its  equivalent,  and  cannot  be  compelled  to  submit  to  an  exchange  of 
his  lien  on  tlie  assets  for  a  lien  vvon,  or  interest  In.  other  securitlea." 

It  will  be  noted  that  the  proposed  plan  provides  that  the  hold- 
ers of  the  proposed  bonds  shall,  after  payment  in  full  of  principal 
and  interest,  receive  an  equal  share  with  the  stockholders  of  the 
balance  remaining  until  the  one-half  apportioned  to  the  stockhold- 
ers shall  amount  to  $90,200  (the  sum  paid  into  the  company's  treas- 
ury by  the  stockholders),  and  that  then  the  bondholders  shall  re- 
ceive the  entire  balance. 

It  is  often  said  that  the  great  distinction  between  stockholders 
and  bondholders  is  that  stockholders  are  partners  in  the  enterprise, 
while  bondholders  are  creditors.  The  proposed  plan  would  reduce 
the  stockholders  of  the  defendant  corporation  from  being  partners 
in  the  enterprise  to  being  subordinate  creditors,  and  make  the  hold- 
ers of  the  proposed  bonds,  in  addition  to  their  being  prior  creditors, 
the  only  partners  in  the  enterprise.  The  stockholders  would  be- 
come in  fact  third  mortgagees  jointly  with  the  holders  of  the  pro- 
posed bonds.  The  bondholders  would  become,  in  addition  to  being 
second  mortgagees,  third  mortgagees  jointly  with  the  stockholders, 
and  then  sole  right  of  distribution  in  the  remaining  surplus  of  the 
assets  that  would  make  them  in  fact  the  only  stockholders  of  the 
defendant  corporation. 

The  defendants  are,  without  doubt,  acting  in  good  faith,  and  have 
determined  that  the  issue  of  bonds  is  preferable  to  the  sale  of  a 
portion  of  the  land  of  the  defendant  corporation,  as  a  means  of 
raising  the  large  sum  of  money  immediately  needed;  but  the  par- 
ticular plan  proposed  is  such  that  it  requires  the  consent  of  every 


694 


187  MBW  YOBK  BUPPLmOm 


(Sup.  Ct 


stockholder.  The  plaintiffs  interest  is  substantial,  and  was  ac- 
quired at  the  time  of  the  organization  of  the  corporation,  and  long 
prior  to  the  first  mention  of  the  proposed  bond  issue,  and  the  case 
is  a  clear  one  of  the  destruction  <rf  a  stockholder's  rights  of  dis- 
tribution in  the  surplus  assets  of  the  corporation.  Therefore  the 
plaintiff's  opposition  cannot  be  overcome. 

The  majority  stockholders  are  perhaps  right  in  their  contention 
that  the  money  needed  should  be  raised  by  the  issue  and  sale  of 
bonds,  rather  than  a  present  forced  sale  of  land ;  but  it  should  be 
by  an  ordinary  issue  that  shall  be  free  from  the  vice  of  the  pro- 
posed plan.  It  may  be  that  the  rate  of  interest  must  be  high,  and 
that  even  with  a  high  rate  of  interest  the  bonds  must,  because  of 
present  business  conditions,  be  sold  at  considerably  below  par. 
By  giving  the  bondholders  the  privilege,  on  any  sale  of  the  de- 
fendant corporation's  land,  to  turn  in  bonds  at  par  value  and  ac- 
crued interest  as  cash  to  be  applied  upon  the  purchase  price  of  the 
land,  the  bonds  may  be  made  more  attractive  to  investors,  and 
perhaps  sold  more  readily  and  under  better  terms  of  interest  and 
subscription  rate. 

Whatever  plan  is  devised,  it  must  not  exclude  the  present  stock- 
holders from  sharing  in  the  surplus  and  profits  of  the  company, 
if  any,  after  the  payment  of  the  bonded  indebtedness  and  existing 
prior  obligations. 

Judgment  for  the  plaintiff,  with  costs. 


(Supreme  Cdnrt,  Appellate  Term,  Vlrst  Dqiartment.   Octolwr  2B,  1012.) 

JUDfllfENT  (I  146*)— DnAULI^VACiLTIOir. 

Vacation  of  a  default  la  error  where  It  an>ear>  tbat  tbe  default  wu 

deliberate,  and  that  the  defense  relied  upon  1b  palpably  unaTailable  aa 
a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  271«  282-295; 
Dec  Dig.  f  146.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Daniel  London  against  Ignatz  Schneider  and  another. 
From  an  order  opening  defendants'  default,  plaintiff  appeals.  Re- 
versed, and  motion  denied. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Joseph  Gans,  of  New  York  City,  for  appellant 

Nathan  Greenbaum,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  respondents  were  sureties  on  an  undertaking  on 
appeal.  After  the  appeal  had  been  dismissed,  and  after  repeated  de- 
mands for  payment  on  the  respondents,  appellant  brought  suit  for 
some  $500  due  on  the  undertaking.   Thereafter  respondents,  their 

•Vor  oUiir  ouH  m*  nms  topic  *  I  mnara  In  Dm.  *  iiaL  Dtea.  1907  to  dcUb  *  Rsp'r  bitatM 
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attorneys,  paid  plaintiflfs  attorneys  $200.  This  they  now  claim  to  have 
been  in  fult.  In  passing,  it  may  be  remarked  that  «ie  of  their  then 
attorneys  presents  an  affidavit  denying  that  fact 

Subsequentiy,  after  further  demands  for  payment  of  the  balance  of 
the  amount  due,  plaintiff  entered  judgment  for  the  full  amount  upon 
which  they  have  acknowledged  the  $3D0  due.  Not  only  does  the  de- 
fault opened  by  this  order  appear  to  have  been  deliberate  and  inten- 
tional, but  the  defense  sought  to  be  introduced  upon  the  opening  is 
palpably  unavailable  as  matter  of  law  under  the  circumstances  dis- 
closed 1^  the  moving  papers.  See  Nassoiy  v.  TomlinsMi.  148  N.  Y. 
330.  42  N.  E.  715,  51  Am,  St.  Rep.  695;  Laroe  v.  Sugar  Loaf  Dairy 
Co.,  180  N.  Y.  367,  73  N.  E.  61. 

Order  reversed,  with  $10  costs  and  disbursements,  motion  denied, 
with  $10  costs,  and  judgment  reinstated.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Departm^t   October  23,  1912.) 

CosTB  (i  27T*)— Fuu  n  ABAXXHwrr-^AiLVU  10  Pat— lonraxnOATxoir  or 
Oausb. 

A  prior  action  by  plaintiff  afalnat  defendant  P.  and  anotber  having 
been  dismissed  as  against  P.  for  failure  to  prosecute,  and  a  new  action 
having  been  brought,  P.  filed  an  affidavit  for  an  order  staying  proceed- 
ings as  against  him  nntll  the  costs  In  the  prior  action  had  been  paid, 
avwrlng  that  he  was  Infonned  that  the  prior  action  was  for  damages 
alleged  to  have  been  sustained  by  plaintiff  while  at  work,  etc,  wMdi 
waa  the  cause  of  action  aUsfed  in  the  complaint  In  the  pnsffiit  salt. 
Held,  that  such  allegation  was  not  a  soffldent  showing  that  the  two 
suits  were  the  sama 

[Ed.  Note.~For  other  cBBe%  see  Gosta^  Gent  Dig.  H  a<M8-1060;  Dec. 
Dig.  I  277.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  Specker  against  Charles  O.  Peterson  and  another. 
Fr<»n  an  order  staying  all  proceedings  on  plaintiff's  part  as  against 
defendant  Peterson  until  the  costs  in  a  prior  action  had  been  paid, 
plaintiff  appeals.  Reversed. 


Argued  October  term,  1912,  before  SEABURY,  GUY.  and  BI- 
JUR,  JJ. 


Henry  Ginnane,  of  New  York  City,  for  appellant 
Axel  JosephssCHi.  of  New  York  City,  for  respondent. 

BIJUR,  J.  It  appears  that  in  February,  1912,  a  summons  was 
served  upon  Peterson  in  an  action  by  the  plaintiff  against  Sloane  & 
Moller,  Incorporated,  and  Charles  O.  Peterson,  and  that  said  action 
was  dismissed  as  against  Peterson  for  failure  to  prosecute.  It  is  un- 
necessary to  consider  any  questions  of  law  in  this  case,  since  the  only 
attempt  to  identify  the  previous  action  with  the  present  one  is  the  af- 
fidavit of  Peterson  that  "deironent  was  informed  that  said  action  was 

*For  otber  cum  bm  uuns  topic  ft  |  NincnR  In  Dm.  *  Abl  DlgB.  1907  to  date,  ft  R«p'r  IndezM 
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for  damages  alleged  to  have  been  sustained  by  plaintiff  while  at  work," 
etc.,  the  cause  of  action  which  is  set  fortii  in  the  axnplaint  served  in 
the  present  suit  The  bare  statement  hereinabove  quoted  is  no  more 
than  a  statement  by  deponent  (defendant  Peterson)  that  he  believes 
that  the  two  suits  were  for  the  same  cause  of  action;  uid,  such  proof 
being  utterly  insufficient  to  sustain  the  ordo*-  herein  made,  the  same 
is  reversed. 

Order  reversed,  with  $10  costs  and  disbursements.  All  concur. 


(Supreme  Goart»  Appellate  Q^erm,  First  Department   October  2S,  lOlS.) 

FUiADino  (}  817*) — PBTmoN — Bnx  or  Pabtiouuss. 

la  an  action  for  Injury  to  a  pedestrian  who  fell  Into  an  excavation 
oonstmcted  1^  defendant  contractors  In  ftont  of  two  lots  owned  by  co- 
defendants,  one  of  the  defendant  owners  is  ratltled  to  a  bUl  ct  pardo* 
nlars  Bhowlng  wtaethw  plaintiff  lo  front  of  one  lot  or  the  other,  but 
not  tp  a  showlsc  as  to  the  person  with  whom  the  excavatton  contract 
was  made. 

[EM.  Note.— For  other  caae%  see  Pleading,  Oeat,  Dig.  Ii  8S4r462;  Dec 
Dig.  8  817.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Cagliano  Pierini,  by  guardian  ad  litem,  ^inst  Nathan  Ull- 
man  and  others.   From  an  order  denying  his  motion  for  bill  of  pai> 
ticulars,  the  defendant  named  appeals.  Modified  and  affirmed. 
Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


James  J.  Mahoney,  of  New  York  City,  for  appellant. 
Deutsch  &  Peyser,  of  New  York  City  (David  D.  Deutsch,  of  New 
York  City,  of  counsel),  for  respondent  v 

BIJUR,  J.  The  action  is  brought  for  personal  injuries  alleged  to 
have  been  incurred  through  plaintiff's  falling  into  an  excavation  in 
front  of  Nos.  164  and  166  Elizabeth  street.  Defendant  is  alleged  to 
be,  and  admits  that  he  is,  the  owner  of  No.  166.  The  complaint  also 
avers  that  defendants  Galligan  &  Co.  had  contracted  to  construct  the 
fotmdation  of  the  house  No.  164,  and  to  do  certain  work  of  shoring 
and  underpinning  at  No.  166. 

Apparently  plaintiff  seeks  to  hold  the  contractors  as  the  persons 
who  made  the  excavation,  and  there  is  no  significance  in  ascertaining 
the  person  with  whom  they  made  the  contract  for  the  excavation,  and 
to  that  extent  defendant's  demand  for  a  bill  of  particulars  was  prop- 
erly refused.  On  the  other  hand,  it  is  evident  that  the  moving  defend- 
ant is  sought  to  be  held  as  the  owner  of  the  premises  in  front  of  which 
the  injuries  were  sustained,  and  to  that  end  he  is  entitled  to  know 
whether  plaintiff  claims  to  have  been  precipitated  into  the  excavatbn 
in  front  of  No.  164  or  of  No.  166,  and  the  request  for  particulars  in 

*For  oUier  caiea  lu  Mua9  toplo  A  |  huubbb  la  Dm.  St  Am.  Dlv.  1M7  to  datt.  ft  Rap'r  IpJww 
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that  respect  contained  in  items  three  and  four  (although  inartifidally 
worded)  is  proper. 

The  order  should  be  modified  to  the  extent  of  granting  the  request 
for  particulars  contained  in  items  3  and  4,  and,  as  so  modified,  af- 
firmed, without  costs  of  this  appeal  to  either  party.  All  concur. 


BBOWNING,  KINO  &  00.  T.  O'BRIEN. 
(SoioaDe  Oourt,  Appelate  Tenn,  Tirat  Departmeot   October  28,  1912.) 

DXKOTKRT  (S  TS*>— BiZAUIIfATION  BSFOBB  TBIAI< — SOOFV. 

In  an  action  for  goods  sold  and  delivered,  it  was  error  to  limit  the  scope 
of  defendant's  examination  before  trial  to  tbe  sole  qoeBtion  of  a  delivery 
of  tbe  goods,  and  esclodlng  examination  as  to  tbe  sale  and  any  promise 
to  par  for  tbem. 

IBd.  Note.— For  otbCT  cases,  see  Discovery,  Gent  Dig.  |  88 ;  Dec.  Dig. 
i  78.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Browning,  King  &  Co.  against  Mary  A.  O'Brien. 
Prom  an  order  denying  a  motion  to  vacate  an  order  limiting  the 
scope  of  defendant's  examination  b^ore  trial,  plaintiff  appeals.  Re- 
versed, and  motion  granted. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 

JUR,JJ. 

Olcott,  Schwarzschild  &  Schramm,  of  New  York  City  (Arnold 
O.  Schramm,  of  New  York  City,  of  counsel),  for  appellant. 
Thomas  O'Callaghan,  of  New  York  City,  tor  respondent. 

GUY,  J.  This  action  was  brought  to  recover  for  goods  sold  and 
delivered.  The  defense  is  a  general  denial. 

[1]  Plaintiff  obtained  an  order  to  examine  defendant  upon  all 
the  issues  raised  by  the  pleadings.  Upon  the  return  day  the  court 
limited  the  examination  to  the  delivery  only  of  the  goods,  exclud- 
ing all  examination  as  to  the  sale  and  as  to  any  promise  to  pay  for 
the  goods. 

To  limit  the  examination  in  an  action  for  goods  sold  and  deliv- 
ered to  the  naked  question  of  the  delivery  of  the  goods  renders  it 
futile. 

Order  reversed  and  motion  granted,  with  $10  costs  and  disburse- 
ments of  appeal.  All  concur. 


as  Misc.  Bep.  46.) 

HINTON  et  al,  v.  BOGART. 
(Snpreme  Court,  Appellate  Term,  rirst  Department   October  28,  1912.) 

1.  Lxn  ESTATia  (I  26*) — IAAB£  BT  lilFB  TBNAnT — Tebhination. 

Where  a  landlord  had  only  a  life  estate  in  the  premises^  her  lease 
terminated  at  the  option  of  the  remaindermen  on  her  death. 

[Sd.  Nota— For  other  cases,  see  Life  Estates,  Gent  Dig,  i  47;  Dec. 
Dig,  t  25.»]  

•For  oUwr  cuh  mm  hid*  ti^lo  ft  I  mdmbu  In  Dec  A  Am.  DIga.  1907  to  d«t«.  *  Bap'r  IndtsM 
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3.  hnm  Bbtatm  (|  25*)— Tebiczkatior— Riohtb  or  BncAiiriiBBiiEii. 

Bemoindermen  were  entitled  to  waive  forfeiture  of  a  tease  given  by  a 
Mfe  tenant,  and  they  waived  the  same  by  receiving  rent  dne  at  the  time 
thfliy  were  entfQea  to  ■  dlopOMMM  wmnant,  and  rec^vtng  rent  from 
the  tenant  fttenafter. 

[m  Note.— For  other  eaeet,  mo  UCb  BMatee,  Oent  Dig.  |  47;  Dec. 
Dig.  I  26.*] 

3.  Lira   ESTAISS    (I  25*)— L>A8X    BT    Ln  TSHANl^DUIH— RELATIOH  OF 
LAIVnLOBD  AITO  TESAITT — InTBBBUPnOH. 

Where  on  the  deatb  of  a  life  tenant  who  bnd  leased  property  to  de- 
fendant the  remaindermen  continued  to  receive  rent  ftor  nearly  two  rears, 
there  was  no  tnterruptlon  of  the  i^tkm  of  landlord  and  t^nMit, 
defendant  was  liable  under  the  original  contract. 

[m.  Note.— For  other  casei^  see  Ufe  EstateB,  Cent  Dig.  |  47:  Dec: 
Dig.  I  26.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Alfred  P.  Hinton  and  others  against  George  E.  Bo- 
gart.  From  an  interlocutory  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiffs  appeal.    Reversed,  and  demurrer  overruled. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,JJ. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Herman  S.  Hert- 
wig,  of  New  York  City,  and  Dodge  L.  Marks,  of  Brooklyn,  of  coun- 
sel), for  appellants. 

Ferriss  &  Storck,  of  New  York  City  (H.  C  Storck,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff,  as  landlord,  sues  to  recover  taxes  which  the 
defendant,  as  tenant,  agreed  to  pay  as  part  of  his  rent.  The  com- 
plaint allies  a  letting  to  defendant  on  November  1,  1901,  by  a 
life  tenant  who  died  on  July  1906;  that  tenant  agreed  to  pay 
the  taxes  as  a  part  of  the  rent;  that  plaintiffs  are  the  remainder- 
men; that  defendant  occupied  the  premises  ever  since  the  life 
tenant's  death  and  until  April,  1912 ;  that  on  August  24,  1906,  the 
plaintiffs,  as  remaindermen,  notified  defendant  of  the  life  tenant's 
death  and  the  termination  of  the  lease,  and  of  their  willingness  that 
he  should  continue  to  occupy  the  premises  on  the  same  terms  and 
imtil  further  notice;  that  in  March,  1910,  the  remaindermen  served 
upon  the  defendant  a  statutory  notice  to  quit;  that  on  June  21, 
1910,  the  plaintiffs  recovered  a  final  order  in  summary  proceedings 
dispossessing  defendant  and  awarding  them  possession  of  the  de- 
mised premises,  which  was  affirmed  by  this  court  in  December, 
1910,  but  under  which  no  warrant  to  remove  the  defendant  was  is- 
sued; that  defendant  continued  to  hold  over  and  occupy  the  de- 
mised premises  and  paid  the  rent  for  1911  and  part  of  1912,  but 
refused  to  pay  the  taxes  for  1911. 

[1]  Upon  the  death  of  the  life  tenant,  her  lease  to  the  defendant 
terminated  at  the  option  of  the  remaindermen.  They  had,  faow' 
ever,  the  rig^t  to  continue  it,  which  they  exercised.  Barson  v. 
Mulligan,  198  N.  Y.  24, 25,  28, 29,  90  N.  E.  1127.  

•Fw  oUwr  euM  itte  Bune  toptc  a  fl  huiibbb  In  Dec.  ft  Am.  Dls*.  1907  to  dftt*,  A  B«>  IndeaM 


Snp-Ct) 


BAOHMJUm  r.  UTOM 


[I]  The  remaindermen  had  the  right  to  and  did  waive  the  for- 
feiture of  the  lease  by  receiving  the  rent  due  at  the  time  they  had 
a  right  to  the  issuance  of  the  dispossess  virarrant,  and  additional 
rent  for  nearly  two  years  thereafter.  Siegel  v.  Neary,  38  Misc. 
Rep.  298,  301,  302,  77  N.  Y.  Supp.  854;  Voorhies  v.  Cummings,  42 
App.  Div.  260,  58  N.  Y.  Supp.  1120. 

[3]  The  relation  of  landlord  and  tenant  existing  between  the 
parties  prior  to  May  1,  1910,  had  never  been  interrupted,  and  the 
liability  of  the  defendant  under  the  agreement  then  subsisting  still 
continues. 

The  judgment  is  reversed  and  demurrer  overruled,  with  costs, 
with  leave  to  defendant  to  withdraw  the  demurrer  and  to  answer 
within  six  days  upon  payment  of*costs  in  this  court  and  in  the 
court  below.  All  concur. 


(Snpreme  Court,  Apitellate  Division.  First  Department.    October  23,  1912.) 

1.  Mastbk  ahd  Skbvant  (I  286*) — Danoebovb  Macxiiubbt— QcnnoNS  roB 

JDBT, 

Whether  an  embomdng  machine  was  a  dangeroas  one,  within  Labor 
Law  (OonaoL  Laws  1909,  c.  31)  |  81,  as  It  existed  In  December.  1906,  pro- 
viding that  "children  under  16  years  of  age  shall  not  be  permitted  to 
operate  or  assist  In  operating  dangerous  machines  of  any  kind,"  was 
propOTly  snbinltted  to  the  jQry> 

[BO.  Notew— Fot  other  cases,  see  Hastra  and  Serrant,  Gait  Dig.  8S 
1001,  1006,  1010-1050;  Dec  Dig.  {  286.*] 

2.  Mastkb  ako  Sebvant  (S  278*) — ^DAnossous  MACHUtxax — InPAHis — ^Nbo- 

UQKNCB. 

To  permit  an  Inftnt  to  run  a  dangerons  madilne,  in  violation  of  Laboi 
Law  (Consol.  Lews  1009,  c  31)  |  81,  providing  that  children  under  16 
should  not  be  permitted  to  run  sach  madilnes,  was  iwlma  fade  evidence 

of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Omt  Dig.  U  854- 
972.  977;  Dec  Dig.  f  278.*] 

S.  HaBIB  AHD  SnVAIlT  (|  270*>— IRJUBT  TO  SlBVAKT^ DaKOIB  nOU  Ua- 

CHINK— BriDBNCB — "DaNOEBOUB  MACailNE." 

Whether  a  machine  was  dangerous  depended  up<Mi  whether,  in  the  or- 
dinary course  of  operation,  danger  to  the  operator  was  to  be  reasonably 
anticipated;  and  hence,  In  an  action  for  personal  Injuries,  the  exclusion 
of  evidence  that  a  machine  hBA  been  In  op^tlon  about  1%  years  with* 
ont  aocidMit,  and  also  that  for  more  than  20  years  the  defwidant  had 
been  using  some  20  similar  machines  without  accident,  was  error. 

[Ed.  Note. — For  other  cases,  see  Blaster  and  Servant,  Cent  Dig.  H 
918-927,  932;  Dec.  Dig.  |  270.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1828.] 
4.  W^iTNraaBS  (I  275*) — Cboss- Examination — ^Intants — ^DANSESona  Machin- 

BBT. 

Though  to  permit  an  Infant  under  16  to  ran  a  dangerous  machine,  In 
violation  of  Labor  Law  (ConsoL  Laws  1909,  c  81)  |  81,  providing  that 
such  children  should  not  be  permitted  to  nm  such  machines,  Is  prima. 
t&cle  negligence,  and  though  in  an  action  for  personal  Injuries  from  such 
a  machine  the  court  cannot  declare  such  child  guilty  of  contrUiDtory  neg- 
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licence  as  a  matter  of  law,  yet  It  was  error  not  to  permit  the  defendant 
to  cross-examine  the  plaintiff  as  to  his  contributory  negliKence,  since 
his  testimony  might  have  been  snch  as  would  have  Justified  the  Jury  In 
finding  that  he  was  in  fact  guilty  of  contributory  negligence. 
[Ed.  Note.— For  other  cases,  see  Witnesaea,  Oent  Dig.  H  924,  828^  96T- 
.    976;  Dec.  Dig.  i  276.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Oswald  Bachmann,  Jr.,  against  John  L.  Little  and  an- 
other. From  an  order  setting  aside  a  verdict  in  his  favor,  the  plain- 
tiff appeals.  Affirmed. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  CLARKE,  and  SCOTT,  JJ. 

August  P.  Wagener,  of  New*  York  City,  for  appellant. 

Theodore  H.  Lord,  of  New  York  City,  for  respondents. 

Mclaughlin,  J.  On  the  ISth  of  December,  1906,  the  plain- 
tiff, then  a  little  over  14  years  of  age,  was  at  work  for  the  defend- 
ants on  an  embossing  machine,  and  while  thus  engaged  his  right 
hand  was  caught  between  the  plates  of  the  machine,  and  by  reason 
thereof  he  sustained  injuries  which  resulted  in  the  loss  of  three  fin- 
gers. He  brought  this  action  to  recover  the  damages  alleged  to 
have  been  sustained.  At  the  trial  he  had  a  verdict  of  $1,500,  which 
was  set  aside,  on  the  ground  of  exceptions  taken  during  the  trial 
and  that  it  was  against  the  evidence.  The  statute  in  force  at  the 
time  the  accident  occurred,  provided  that: 

"Children  under  sixteen  years  of  age  shall  not  be  permitted  to  operate  or 
assist  in  operating  dangerous  machines  of  any  kind."  Section  81,  Labor  Law. 

The  statute  has  since  been  amended,  and  is  now  section  93  of  the 

Labor  Law,  and  provides  that: 

"No  child  under  the  age  of  sixteen  years  shall  be  employed  or  permitted  to 
work  In  operating  or  asslstluff  In  operating  any  ot  the  following  machines"— 

specifying  them. 

An  embossing  machine  operated  as  the  one  was  by  the  plaintiff 
at  the  time  he  was  injured  is  not  one  of  those  named. 

[1,2]  The  trial  court  submitted  to  the  jury,  and  I  think  cor- 
rectly, the  question  as  to  whether  or  not  the  machine  were  a  dan- 
gerous one  within  the  meaning  of  the  statute  first  quoted.  If  the 
embossing  machine  were  a  dangerous  one  within  the  meaning  of 
the  statute,  then  the  proof  established,  prima  facie  at  least,  the 
defendants'  negligence.  The  plaintiff  was  under  16  years  of  age 
and  to  permit  him  to  operate  the  machine  was  in  violation  of  the 
statute.  Gallenkamp  v.  Garvin  Machine  Co.,  91  App,  Div.  141, 
86  N.  Y.  Supp.  378,  reversed  on  dissenting  opinion  of  Ingraham, 
J.,  179  N.  Y.  588,  72  N.  E.  1142;  Marino  v.  Lehmaier,  173  N.  Y. 
530,  66  N.  E.  572,  61  L.  R.  A.  811. 

[3J  The  machine  was  not  out  of  repair,  nor  was  it  inherently 
dangerous.  If  dangerous  at  all,  it  was  by  reason  of  the  manner 
in  which  it  was  operated.   The  defendauits  sought  to  show  that 
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the  machine  had  been  in  operation  about  a  year  and  a  half  and  dur- 
ing that  time  no  accident,  prior  to  the  one  in  question,  had  hap- 
pened. This  proof  was  excluded,  and  an  exception  taken.  They 
also  sought  to  prove  that  for  upwards  of  20  years  they  had  been 
using  some  20  similar  embossing  presses,  and  during  that  time  no 
accident  had  occurred  upon  any  of  them.  This  proof  was  also  ex- 
cluded, and  an  exception  taken.  I  think  the  court  erred  in  exclud- 
ing this  proof,  and  for  that  reason  the  verdict  was  properly  set 
aside.  Whether  the  machine  were  dangerous  depended  upon 
whether,  in  the  ordinary  course  of  its  operation,  danger  to  the 
operator  were  to  be  reasonably  anticipated  (Gallenkamp  v.  Garvin 
Machine  Co.,  supra),  and  as  bearing  upon  that  subject  it  is  diffi- 
cult to  imagine  what  proof  could  be  more  cogent  than  that  this  ma- 
■chine,  or  similar  ones,  had  been  used  for  many  years,  during  which 
time  no  operator  had  been  injured. 

[A]  I  am  also  of  the  opinion  that  the  court  erred  in  not  permit- 
ting the  defendants'  counsel  to  cross-examine  the  plaintiff  on  the 
question  of  his  contributory  negligence.  The  statute  does  not  cre- 
ate the  cause  of  action,  nor  does  it  provide  that  its  violation,  in 
case  of  injury,  entitles  the  one  injured  to  damages.  A  violation 
of  the  statute,  as  indicated,  undoubtedly  furnishes  presumptive  evi- 
dence of  defendants'  negligence;  and  as  said  in  the  Marino  Oise 
it— 

effect  declares  that  a  iMUl  imder  the  age  apedfled  pcesnmably  doe*  not 

possess  the  Judgment,  discretion,  care,  and  caution  necessary  for  the  engage- 
ment in  such  a  dangerous  avocation,  and  is,  therefor^  not  as  a  matter  of  law 
•chargeable  with  contributory  negligence,  or  with  having  assumed  the  risk 
■of  the  maplaymeDk  in  socb  occupation." 

So  here,  while  it  could  not  be  said  as  matter  of  law  that  the 
plaintiiF  assumed  the  risk  incident  to  operating  the  machine,  or  that 
he  was  guilty  of  contributory  negligence  in  the  manner  in  which 
he  did  operate  it,  nevertheless,  if  the  court  had  permitted  the  de- 
fendants to  cross-examine  the  plaintiff  on  those  subjects,  his  tes- 
timcmy  might  have  been  of  such  a  character  as  would  have  justi- 
fied the  jury  in  finding  that  he  was,  in  fact,  guilty  of  contributory 
negligence.   The  defendants*  counsel  duly  excepted  to  the  ruling. 

For  the  errors  thtis  committed,  I  am  of  the  opinion  the  verdict 
was  properly  set  aside. 

The  order  appealed  from,  therefore,  is  affirmed,  with  costs  to  the 
i^spondents  to  abide  the  event  of  the  action. 

LAUGHLIN,  CLARKE,  and  SCOTT,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  concurs,  on  the  ground  that  it  was  error  to  exclude 
evidence  as  to  the  prior  use  of  the  machine. 
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(78  Mlae.  Bep.  32.) 

AHEBIOAN  HOSIER!  OO.  T.  HIMLDB. 

(Snprnne  Oout,  Appellate  Term,  Firat  Department   October  28,  1012.) 

MOTIOITS  a  42*)— 4l«NaWAI,  BbFORE  AlTOTBEB  JUSTIOB  WITHOUT  LEAVE. 

Def^dant  betag  In  deteult.  an  order  was  made  April  8th  aK>oiiiting  a 
r^eree  to  take  proof  as  to  whether  defendant  had  bem  served  or  not 
on  defendant's  flUn?  and  serving  within  four  days  a  bond  to  pay  the 
judgm^it,  costa,  and  disbursements,  to  pay  for  the  reference  In  case  it 
was  proved  that  be  had  been  served,  and  denying  a  motion  to  vacate  the 
jod^oit  of  default  in  the  event  of  defendant's  failure  to  file  and  serve 
an  uudortfl^lng  aa  provided.  On  April  19th  defrndant  filed  a  bond  which 
did  not  conform  to  the  previous  order,  whereupon  suppl«nentary  pro- 
ceedings were  Instituted,  and,  a  motion  to  stay  his  examination  having 
been  denied,  he  moved  before  another  Justice  to  open  the  default  and  for 
leave  to  serve  and  file  a  new  bond,  which  complied  with  the  order  of 
April  8th,  which  ai^llcation  was  granted,  eld  tiiat,  where  a  motion  has 
been  denied,  It  cannot  be  renewed  before  another  Justice  without  leave 
of  court,  and  hence  the  grandns  of  the  seoond  motion  to  <q>flo  the  de- 
binlt  waa  error. 

[Ed.  Note.— For  other  cases,  aee  Motlona,  Cent  Dig.  H  63,  54;  Dec. 
Dig.  I  42.*] 

Appeal  from  City  Court  of  New  York,  Special  Term, 
Action  by  the  American  Hosiery  Company  against  Isidor  Him- 
ler.  From  a  City  Court  order  opening  an  alleged  default  and  per- 
mitting service  of  an  undertaking  to  pay  the  judgment,  and  also 
to  pay  the  expenses  of  a  reference  to  determine  whetlier  defendant 
was  or  was  not  served  with  summons  in  the  event  that  he  was 
so  served,  plaintiff  appeals.   Reversed,  and  motion  denied. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Walter  L.  Bunnell,  of  New  York  Ci^,  for  appellant 
Benjamin  A.  Harstein,  of  New  Yoric  dity,  for  respondent 

GUY,  J.  On  July  13,  1911,  a  summons  was  served  in  an  action 
in  the  City  Court  against  the  defendant.  On  July  20,  1911,  judg- 
ment was  entered  therein  for  $309.86.  Execution  was  issued  on 
the  same  day  and  returned  wholly  unsatisfied.  On  March  20,  1912, 
defendant  moved  to  vacate  the  judgment  because  of  alleged  non- 
service  of  summons.  On  March  26,  1912,  an  order  was  entered  on 
consent  vacating  the  judgment  and  allowing  defendant  to  answer. 
On  April  8,  1912,  a  further  order  was  entered  on  said  motion  va- 
cating said  order  of  March  26th  and  restoring  the  judgment,  ap- 
pointing a  referee  to  take  proof  and  report  as  to  whether  defend- 
ant was  served,  upon  the  defendant's  filing  and  serving  within  four 
days  a  bond  to  pay  the  judgment,  also  to  pay  the  costs  and  dis- 
bursements of  the  reference  if  it  was  established  tliat  defendant 
was  served  with  the  summons,  and  denying  the  motion  to  vacate 
in  the  event  of  the  defendant's  failure  to  file  and  serve  the  under- 
taking as  thereinbefore  provided.  On  April  19,  1912,  defendant 
filed  a  bond  to  pay  the  judgment  in  the  event  that  the  referee  and 
the  court  both  decided  that  the  service  should  stand.   This  bond, 
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not  being  in  conformity  with  the  requirement  that  it  should  be  to 
pay  in  the  event  of  the  service  being  held  good,  was  abandoned 
On  May  9,  1912,  an  order  for  the  defendant^  examination  in  sup- 
plementary proceedings  was  issued  and  served.  On  May  IS,  1912, 
defendant's  motion  to  stay  his  examination  in  supplementary  pro- 
ceedings was  denied.  On  May  16,  1912,  defendant  moved  to  open 
the  default  and  for  leave  to  serve  and  file  a  new  bond,  which  com- 
plied with  the  order  of  April  8th.  The  motion  was  heard  before 
another  justice,  who  granted  it  on  May  17,  1912,  by  the  order  ap- 
pealed from.  Having,  after  the  motion  had  been  denied,  given  a 
bond  which  would  be  ineffectual  unless  both  the  referee  and  the 
court  were  adverse  to  him,  the  defendant  waited  nearly  a  month 
and  then  moved  before  another  justice  nominally  to  reopen  a  de- 
fault which  did  not  exist,  but  really  to  reverse  and  vacate  the  de- 
cision of  April  8th  that  the  bond  to  be  given  thereunder  must  be 
made  and  filed  within  four  days  or  the  motion  would  be  denied. 

The  practice  of  renewing  before  one  justice  a  motion  which  had 
been  denied  by  another,  without  leave  of  the  court,  will  not  be 
tolerated.  Garner  v.  Hellman,  47  Misc.  Rep.  336,  337,  93  N.  Y. 
Supp.  431.  The  adjudication  in  the  order  of  April  8th  that,  unless 
defendant  filed  a  bond  in  a  prescribed  form  within  four  days,  the 
motion  to  vacate  would  ipso  facto  be  denied,  and,  in  the  order  of 
May  16th,  that  a  stay  of  his  examination  in  supplementary  pro- 
ceedings should  be  refused,  cannot  be  evaded  by  first  filing  an  ir- 
regular bond  in  defiance  thereof,  and,  when  that  fails,  making  a 
motion  in  the  guise  of  a  motion  to  open  a  default,  but  really  to 
vacate,  reverse,  and  annul  the  prior  order.  Childs  v.  Childs,  144 
App.  Div.  168,  169,  128  N.  Y.  Supp.  782;  Haskell  v.  Moran.  117 
App.  Div.  251,  252,  102  N.  Y.  Supp.  388;  In  re  Cullinan,  109  App. 
Div.  816,  817,  96  N.  Y.  Supp.  751 ;  Tracy  v.  Falvey,  102  App.  Div. 
585,  588,  92  N.  Y.  Supp.  625. 

Order  reversed,  and  motion  denied,  with  $10  costs  of  motion  and 
$10  costs  and  disbursements  of  the  appeal.  All  concur. 


(78  Hlsc.  Bep.  40.) 

STELL  flt  aL  T.  BRITISH  UNION  &  NAa:iONAL  INS.  CO.,  limited,  et  al. 

(Supreme  Court,  Ai^ellate  Term,  Flirt  D^rtment   Octobw  28.  1912.) 

HbaovnoR  (|  888*)— Exakination— SuFKCiBiroT  or  Motinq  Papbbs. 

A  third  party  ord«r  was  proeared  In  supiHemoitary  proceedings  for 
the  examinatiOD  <Hr  the  i»ealdeiit  of  a  company  who  appeared  for  ezam- 
InatloD,  bnt  a  motion  was  made  to  vacate  the  order  for  tDsuffidency  of 
moving  papers,  and  Id  opposition  to  such  motion  i^lntUTs  attorney  sub- 
mitted an  additional  appllcaticm  to  obviate  the  alleged  defects  In  the 
moving  papers  for  an  examination,  and  the  court  denied  the  motion  to 
vacate,  and  at  the  same  time  gave  plaintiff  leave  to  file  an  additional 
affldaTlt,  bnt  none  was  filed.  Held,  that  the  denying  of  the  motion  to 
vacate,  coupled  with  the  leave  to  file  an  additional  affidavit,  was,  In 
^ect,  a  holding  that  the  original  motion  papers  were  Insofflclent;  so  that 
the  order  for  examination  must  be  deemed  to  have  been  granted  only 
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upon  tile  flUsff  of  the  additional  affldavlt,  and,  nona  bavlnv  tieen  llled, 
plaintiff  conld  not  inroceed  wltb  the  eaunlnattoo. 

[Ed.  Note.— For  other  caaeib  see  Bxacutlai*  Cteit  Dig.  H  1120,  1127; 
Dec.  Dig.  I  888.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

In  the  matter  of  supplementary  proceedings  of  David  Stell  and 
another,  copartners  doing  business  under  the  firm  name  of  Phil- 
adelphia. Dress  Company,  judgment  creditors,  against  the  British 
Union  &  National  Insurance  Company,  Limited,  judgment  debtor, 
and  the  C.  N.  Pinkney  Company.  From  an  order  adjuring  the 
president  of  the  latter  company  in  contempt  for  refusing  to  an- 
swer questions,  the  company  appealed.  Reversed,  and  motion  de- 
nied. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

William  A.  Walling,  of  New  York  City,  for  appellants. 
Wm.  Otis  Badger,  of  New  York  City,  for  respondents. 

GUY,  J.  Appeal  by  the  C.  N.  Pinkney  Company  from  an  order 
adjudging  the  president  of  the  C.  N.  Pinkney  Company  in  con- 
tempt of  court  in  refusing  to  answer  questions  upon  an  examina- 
tion under  an  order  in  supplementary  proceedings.  The  judgment 
creditor  procured  a  third  party  order  for  the  examination  of  the 
C.  N.  Pinkney  Company,  a  corporation  of  which  Charles  N.  Pink- 
ney is  president.  The  president  of  the  company  appeared  for  ex- 
amination; but,  during  the  progress  of  the  examination,  a  motion 
was  made  to  vacate  the  order  upon  the  ground  of  the  insufficiency 
of  the  moving  papers.  In  opposition  to  the  motion,  plaintiff's  at- 
torney submitted  an  additional  afiidavit  for  the  purpose  of  over- 
coming alleged  technical  defects  in  the  moving  papers.  The  court 
denied  the  motion  to  vacate  the  order,  at  the  same  time  giving 
plaintiff  leave  to  file  an  additional  affidavit.  Plaintiff,  however, 
failed  to  file  such  affidavit,  though  he  served  upon  defendant's  at- 
torney a  copy  of  the  additional  affidavit  submitted  to  the  court 
upon  the  motion  and  paid  the  defendant's  attorney  the  $10  costs 
allowed  to  the  third  party  on  the  denial  of  the  motion.  Plaintiff 
then  insisted  upon  proceeding  with  the  examination.  The  third 
party,  the  C.  N.  Pinkney  Company,  refused  to  proceed  until  the 
affidavit  was  filed,  and  the  witness,  acting  under  advice  of  counsel, 
refused  to  answer  any  further  questions.  A  motion  was  made  to 
punish  the  third  party,  the  C.  N.  Pinkney  Company,  for  contempt. 
The  motion  was  heard,  and  an  order  made  punishing  C.  N.  Pink- 
ney individually  for  contempt,  from  which  order  Uiis  appeal  is 
taken. 

By  its  decision  upon  the  motion  to  vacate,  coupled  with  the 
granting  of  leave  to  file  an  additional  affidavit,  the  court  in  effect 
held  that  the  original  motion  papers  were  insufficient,  and  the  mo- 
tion must  be  deemed  to  have  been  granted  upon  the  filing  of  the 
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additional  affidavit  The  affidavit  not  having  been  filed,  the  plain- 
tiff was  not  entitled  to  proceed  with  the  examination,  and  the  re- 
fusal to  submit  thereto  did  not  constitute  a  contempt  either  on  the 
part  of  the  C.  N.  Pinkney  Company,  or  individually  upon  the  part 
of  Pinkney,  its  president 

The  order  must  therefore  be  reversed,  with  $10  costs  and  di^urse- 
ments,  and  the  motion  denied,  with  $10  costs.   All  concur. 


(Snpreme  Court,  Trial  Term,  Wyoming  County.    August  1912.) 

1.  TBAVDVUim    CONTBTAnCBB    ({    80*)— BSNEFrTB    Rk^RVED    TO  GbAHTO*— 

81TFFOBT  OB  Case. 

A  conveyazice  of  all  a  person's  property,  real  and  personal,  In  consid- 
eration of  the  tranaferee'B  agreement  to  maintain  and  sDiH>ort  the  trans- 
terror  dming  his  lifetime,  pay  bis  fnoml  expenses,  and  also  pay  a  few 
small  store  bills.  Is  void  as  against  listing  credltois  of  the  transferror, 

[Rd.  Note.— For  otber  casfta,  see  Fraudulent  Conv^ances,  Cent  Dig. 
n  206-209;  Dec.  Dig.  |  80.*] 

2.  FaAunuxjsnT  Gonvetahces  (1 108*) — GoNVSTAncEs  nr  Tbubt  yob  Orartob. 

A  transfer  by  a  debtor  of  all  his  prop^ty,  real  and  personal,  without 
consideration,  In  tmst  for  his  benefit  during  life,  and  aftar  hto  d^th  for 
the  payment  of  debfa^  Is  conduslTe  evidwice  of  ftand  as  to  extettng  ered* 
itors,  and  tbe  Innocencp  of  any  fraudulent  Intait  on  the  part  ot  the  trans- 
feree will  not  protect  his  title. 

[Ed.  Note.— For  other  ca^es,  see  Itendulent  GonTeyances,  Cent  Dig. 
H  494,  520 :  Dec.  Dig.  f  168.*] 
&  Lis  Pendens  (|  22*) — Paoor  and  Emor — ^Bmor  on  Puob  Unbeoobded 

COWVBTANOB. 

Code  ClT.  Proc.  I  1671,  providing  that  after  a  notice  of  the  pendency 
of  an  action  is  fried,  a  person  whose  conveyance  or  incumbrance  is  sub- 
sequently executed  or  subsequently  recorded  is  bound  by  the  proceedings 
In  the  action  aftM*  tbe  filing  of  the  notice  to  the  same  extent  as  if  he 
was  a  party  tb«eto,  does  not  enaMe  a  party  by  filing  a  lis  pendens  to 
acquire  an  Interest  In  the  inoper^  described  thwein  superior  to  the 
rights  of  anotha  mider  an  unrecorded  deed,  who  is  not  made  a  party  to 
the  action. 

[Ed.  Note.— For  other  cases,  see  Us  Pendens,  Cent  Dig.  SS  31.  34r-37 ; 
Dea  Dig.  I  22.*] 

4.  FBAUDtTLEHT  CONVETAItCEB    (|  194*)  ^RllCKDT  WHEBB  SXQHTS  Or  ThIBD 
FBBSOIfS  HATE  InTEBVBNED. 

Where  a  fraudulent  conveyance  could  not  be  set  aside,  because  the 
rights  of  a  third  i)erson  bad  intervened,  but  a  part  <^  the  purchase  price 
due  from  such  third  person  had  not  been  paid  to  the  fraudulent  grantee, 
but  was  held  pending  the  outcome  of  the  Iltlgatioit,  tt  could  be  proceeded 
against  In  lieu  and  snbetltntion  of  the  property  fraodidently  transfemd. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  ConTeyancea,  Cent  Dig. 
H  608-610;  Dec  Dig.  f  194.*] 

Action  by  Margaret  Nugent,  individually  and  for  the  benefit  of 
all  other  creditors  of  Jeffrey  Powers,  deceased,  against  Anastasia 
Foley,  to  set  aside  a  conveyance  of  certain  real  property.  Judg- 
ment for  plaintiff. 
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Michael  L.  Coleman,  of  Warsaw,  for  plaintiff. 
Woodworth  &  Greff,  of  Warsaw,  for  defendant, 

WHEELER,  J.  In  June,  1911,  Jeffrey  Powers  died  intestate 
and  childless.  His  wife  had  died  the  previous  March.  Both,  at 
the  times  of  their  death,  were  advanced  in  age,  and  for  some  time 
prior  to  their  death  in  feeble  health.  In  the  month  of  February^ 
1909,  the  decedent  caused  a  letter  to  be  written  to  the  plaintiff, 
who  was  a  sister  of  Mrs.  Powers^  requesting  Mrs.  Nugent  and  her 
husband  to  come  to  the  decedent's  home  in  the  town  of  Coving- 
ton, Wyoming  county,  and  assist  in  caring  for  the  decedent  and 
his  wife,  and  to  perform  labor  upon  the  decedent's  farm.  The 
plaintiff  and  her  husband  thereupon  broke  up  their  home  in  Brook- 
lyn, and  came  to  the  decedent's  home,  under  an  agreement  that 
they  should  be  well  paid  for  their  services. 

I  think  the  evidence  fully  and  fairly  sustains  the  plaintiff's  claim^ 
not  only  that  these  services  were  rendered  upon  a  clear  under- 
standing that  the  plaintiff  would  be  compensated  for  what  was 
done,  but  also  that  the  fair  value  of  the  services  rendered  by  the 
plaintiff  was  the  sum  of  $310.  All  the  plaintiff  ever  received  on 
account  of  these  services  was  the  sum  of  $4.50,  the  proceeds  of  cer- 
tain cream  money  from  cows  on  the  farm.  Consequently  the  de- 
cedent's estate  is  indebted  to  the  plaintiff  in  the  sum  of  $305.50, 
with  interest  from  April  1,  1911. 

After  his  wife's  death,  the  defendant,  a  niece  of  the  decedent, 
came  to  live  with  him,  and  the  plaintiff  returned  to  Brooklyn.  On 
March  21,  1911,  while  the  plaintiff's  claim  remained  unpaid,  Jeffrey 
Powers,  the  decedent,  transferred  all  his  property,  real  and  per- 
sonal, to  the  defendant.  The  consideration  for  these  transfers  was 
the  agreement  by  the  defendant  to  maintain  and  support  the  gran- 
tor during  his  lifetime,  and  pay  his  funeral  expenses  after  his 
death,  and  also  to  pay  a  few  small  store  bills  owing  by  the  de- 
fendant. 

This  action  was  commenced  on  August  7,  1911,  at  which  time 
the  lis  pendens,  together  with  the  verified  complaint,  was  filed  in 
the  office  of  the  clerk  of  Wyoming  county.  This  action  is  to  set 
aside  the  conveyance  so  made,  as  fraudulent  against  the  creditors 
of  the  decedent,  and  is  prosecuted,  not  only  for  the  benefit  of  the 
plaintiff,  but  for  the  benefit  of  all  such  creditors. 

On  August  3,  1911,  however,  prior  to  the  commencement  of  this 
action,  the  defendant  conveyed  said  real  estate  to  one  Martin  Weil- 
er.  She  remained  in  the  apparent  possession  of  the  farm,  and  the 
deed  to  Weilcr  was  not  placed  on  record  until  September  12,  1911. 
Such  conveyance  was  not  known  to  the  plaintiff  at  the  time  of  the 
commencement  of  this  action.  Weiler  knew  at  the  time  that  the 
plaintiff  was  asserting  claims  against  the  estate.  Weiler  was  a  wit- 
ness on  this  trial,  and  practically  admitted  that  he  knew  of  the 
plaintiff's  claim  when  he  negotiated  for  the  purchase  of  the  farinand 
took  the  deed  to  it.  The  agreed  purchase  price  of  the  place  was 
$3,100.  Of  this  Weiler  paid  the  defendant  $1,000  down,  and  bor^ 
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rowed  the  sum  of  $2,100  of  one  Quinlan,  to  secure  which  he  gave 
Quinlan  a  mortgage  on  the  property,  under  an  arrangement  be- 
tween the  defendant,  Weiler,  and  Quinlan  that  said  amount  should 
be  placed  in  the  bank  at  Wyoming  to  await  the  determination  of 
this  action,  and  supposedly  to  Uke  care  of  any  claims  established 
against  the  estate  of  the  deceased. 

[1,2]  It  is  perfectly  well  established  that  the  conveyance  made 
by  the  decedent  to  the  defendant  under  the  circumstances  was  void 
as  against  the  existing  creditors  of  the  decedent.  A  transfer  by  a 
debtor  of  all  his  property,  real  and  personal,  without  considera- 
tion, and  in  trust  for  him  and  his  benefit  during  his  life,  and  after 
his  death  for  the  payment  of  his  debts,  etc.,  is  per  se  conclusive 
evidence  of  fraud  as  to  existing  creditors,  and  no  extrinsic  circum- 
stance or  evidence  aliunde  is  necessary  to  establish  a  fraudulent 
intent.  The  innocence  of  any  fraudulent  intent  upon  the  part  of 
the  transferee  will  not  protect  his  title.  Young  v.  Heermans,  66 
N.  Y.  374;  Kain  v.  Larkin,  4  App.  Div.  209,  38  N.  Y.  Supp.  546. 
The  right  of  the  plaintiff  to  maintain  this  action  seems  fully  es- 
tablished both  on  principle  and  by  authority.  It  only  remains  to 
consider  the  form  of  the  judgment,  and  the  extent  of  the  relief  to 
be  given,  so  as  to  properly  protect  all  persons  interested. 

[3]  Weiler,  the  ^antee  from  the  defendant,  is  not  a  par^  de- 
iFendant  to  this  action.  His  deed  bears  date  August  3,  1911,  but 
it  was  not  recorded  until  September  12th  following.  The  lis  pen- 
dens in  this  action  was  filed  August  7th.  Inasmuch  as  Weiler  is 
not  a  par'ty^  defendant,  any  judgment  the  court  may  render  in  this 
action  cannot  bind  or  affect  him,  unless  it  be  by  virtue  of  the  pro- 
visions of  section  \67l  of  the  Code  of  Civil  Procedure,  providing 
as  follows: 

*^hffle  a  notice  of  the  pendency  of  an  action  may  be  filed,  an  prescribed 
In  the  last  section,  the  pendency  of  the  action  Is  constructive  notice,  from 
Oie  time  of  so  filing:  the  notice  only,  to  a  purchaser  or  IncambraDcer  of  the 
property  affected  thereby,  from  or  against  a  defendant,  with  respect  to  wbom 
the  notice  is  directed  to  be  Indexed,  as  prescribed  In  the  next  section.  A 
person,  whose  conveyance  or  Incumbrance  is  subsequently  executed,  or  subse- 
quently recorded,  Is  bound  by  all  proceedings  taken  iu  the  action,  after  the 
filing  of  tbe  notice,  to  the  same  extent  as  If  he  was  a  part?  to  the  action. 
In  any  action,  other  than  an  action  to  foreclose  a  mortgage  or  for  the  parti- 
tion of  real  propvty  or  for  dower,  in  which  a  nottee  of  the  pudency  thereof 
has  been  filed,  and  In  whldi  it  shall  aj^Kar  to  tbe  court,  upon  a  motion  made 
as  h«rtnafter  provided,  that  adequate  relief  can  be  secured  to  the  plaintiff 
by  a  deposit  of  money,  or  In  the  discretion  of  the  court  by  the  giving  of  an 
tmdwtaklng,  as  hereinafter  provided,  where  the  cancellation  of  such  notice 
Is  not  otherwise  expressly  provided  for  or  regulated,'  any  defendant  or  any 
other  person  havtog  an  interest  in  the  property  affected  by  tbe  action,  may 
apply  for  the  cancellation  of  such  notice.  Such  application  shall  be  by  mo- 
tiou  made  In  the  action  upon  notice,  to  be  directed  and  ai^roved  by  the 
court,  to  all  the  parties  to  the  action  and  to  such  other  persons  ns  the  court 
may  direct  If  the  court  on  tlie  hearing  of  the  motion  shall  (He^Hi  that  ade- 
quate relief  can  be  secured  to  the  plaintiff  and  that  the  case  Is  one  in  which 
the  Judgment  sought  to  be  enforced  against  the  real  property  mentioned  In 
said  notice  of  pendency  of  action  may  be  secured  by  the  deposit  of  the 
amount  claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make  an 
order  directing  that  the  applicant  make  a  d^;K>eit  In  court  of  a  sum  of  money, 
or  In  tbe  discretion  of  the  court,  give  an  undertaking  with  at'  least  two  sufflr 
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cioit  sureties  for  the  payment  of  any  amount  which  the  party  filing  such 
notice  of  the  pendency  of  action,  or  anp  other  party  to  the  action  claiming 
an  Interest  or  Hen  upon  such  real  j/ropeetj  may  recover  in  the  action,  and 
wlU  pay  the  indgment  sought  to  be  enforced  against  said  real  proper^.  In 
the  event  that  a  final  Judgmoit  shall  be  reoorered  therein  and  conditioned 
for  the  performance  of  such  other  terms  as  the  court  may  direct,  and  that 
thereupon,  and  upon  such  other  terms.  If  any,  as  the  court  shall  deem  equi- 
table, an  order  be  made  cancelling  such  notice  of  record.  The  sum  required 
to  be  paid  Into  court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property  affected  by  the 
action  or  the  Interest  of  the  party  filing  such  ntyOce  ther^n,  with  interest 
and  costs,  and  If  the  coort  allow  an  nndwtaklng  to  be  given,  a  capf  thereof 
with  notice  of  filing  of  the  same,  shall  be  served  upon  title  attorney  tor  tiie 
plaintiff  and  upon  such  other  parties  as  the  court  may  direct  and  notice  of 
not  less  than  two  days  of  the  Justification  of  the  sureties.  Upon  the  deposit 
of  the  sum  required  into  court,  or  if  an  undertaking  Is  given,  upon  the  ap- 
proval of  such  undertaking  by  the  court  or  a  Judge  thereof  and  the  compli- 
ance with  such  other  tarns  as  may  have  been  Imposed,  the  court  may  direct 
that  the  notice  of  pendraicy  of  action  be  cancelled  of  record  by  a  partiailar 
Clerk  or  by  all  the  (derks  with  whom  It  Is  filed  and  recorded,  which  cancella- 
tion must  be  made  by  a  note  to  that  dfect,  on  the  margin  of  the  record,  re- 
ferring to  the  order.  Unless  the  order  Is  entered  in  the  same  clerk's  office, 
a  certified  copy  thereof  most  be  filed  therein,  b^ore  the  notice  is  canceled. 
After  a  notice  of  pendency  of  action  has  been  cancelled  as  herein  provided, 
neither  the  proceedings  in  the  action,  nor  any  Judgment  which  may  be  ren- 
dered therein,  shall  affect  the  real  property  described  in  auy  notice  of  pen- 
diwcy  which  has  been  cancelled  pursuant  to  the  provisions  of  this  secdon." 

While  the  letter  of  the  section  might  possibly  suggest  that  by 
filing  the  lis  pendens  a  party  might  acquire  an  interest  in  the  prop- 
erty described  in  the  notice  superior  to  the  rights  of  another  under 
an  unrecorded  deed,  nevertheless  we  do  not  think  such  was  the 
purpose  or  object  of  the  section  of  the  Code  in  questicm.  The  pre- 
cise question  was  under  consideration,  and  fully  and  ably  dis- 
cussed, in  the  case  of  Lament  v.  Cheshire,  65  N.  Y.  30,  where  un- 
der a  prior  section  of  the  Code,  worded  substantially  like  the  pres- 
ent section  of  the  Code  of  Civil  Procedure  above  quoted,  it  was 
held  the  unrecorded  deed  gave  title  superior  to  that  acquired  by 
the  lis  pendens.  In  that  case  certain  attachments  were  levied 
against  real  property  by  the  filing  of  lis  pendens,  but  prior  to  the 
filing  of  the  notice  the  defendant  had  conveyed  the  property  sought 
to  be  attached  to  a  third  party  by  deed,  which,  however,  had  not 
been  recorded  prior  to  the  date  of  filing  of  the  notice;  but  the  court 
held  that  by  filing  the  notice  of  pendency  the  attaching  creditor 
did  not  thereby  acquire  a  lien  superior  to  the  interest  of  the  gran- 
tee under  the  unrecorded  deed. 

In  view  of  this  decision,  I  think  the  court  should  not  here  make 
any  decision  which  would,  in  effect,  avoid  the  conveyance  from 
the  defendant  to  Weiler;  for  he  is  not  a  party  defendant,  and  is 
entitled  to  his  day  in  court  before  his  rights  can  be  foreclosed  and 
defeated. 

[4]  This,  however,  does  not  defeat  the  plaintiff's  claim;  for  it 
is  evident,  under  the  circumstances  of  this  case,  full  justice  may  be 
done  to  all  parties.  Although  it  is  claimed  that  the  full  purchase 
price  of  the  farm  has  been  paid  to  the  defendant,  such,  in  fact,  is 
not  the  case,  because  $2,100  of  the  purchase  price,  being  the  pro- 
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ceeds  of  the  mortgage  given  Quintan  by  Weiler,  has  never  in  fact 
been  paid  her,  so  as  to  give  her  absolute  control  of  the  same,  but 
is  the  subject  of  special  deposit  in  the  Wyoming  Bank,  to  be  held 
pending  the  outcome  of  this  litigation.  This  fund  may  be  pro- 
ceeded against  in  lieu  and  substitution  of  the  real  property  itself. 
This  is  an  inherent  power  which  a  court  of  equity  may  exercise 
for  the  protection  of  the  parties  in  interest. 

A  decree  may  be  entered,  declaring  that  the  conveyance  and 
transfers  set  forth  in  the  complaint,  made  by  Jeffrey  Powers  to 
the  defendant  herein,  are  and  were  fraudulent  and  void  as  against 
the  creditors  of  the  said  Powers  existing  at  the  time  of  his  death ; 
that  a  receiver  be  appointed  to  receive  and  to  hold  for  distribution, 
pursuant  to  the  further  orders  and  directions  of  this  court,  said 
fund  of  $2,100  and  any  accumulations  thereon,  deposited  in  the 
Wyoming  Bank ;  that  the  defendant  account  for  and  pay  over  to 
such  receiver  the  balance  of  the  purchase  price  of  said  farm,  to  wit, 
the  sum  of  $1,000,  and  also  the  value  of  the  personal  property 
transferred  to  her,  which,  for  the  purposes  of  this  action,  is  stipu- 
lated at  $125;  that  a  referee  be  appointed  in  and  by  the  decree 
to  be  entered  herein,  whose  duty  it  shall  be  to  ascertain  and  de- 
termine the  amount  and  extent  of  any  and  all  other  claims  owing 
to  creditors  of  said  decedent,  and  to  that  end  he  advertise  for  such 
creditors  to  appear  before  him  and  fil^  proof  of  their  respective 
claims  against  said  estate ;  that  the  representatives  of  said  estate 
and  the  defendant  herein  be  at  liberty  to  challenge  such  claims 
and  litigate  the  same  before  such  referee,  and  said  defendant  may 
present  and  have  determined  by  said  referee  the  amount  of  any 
claim  or  claims  she  may  have  against  said  estate.  Said  referee  will 
also  determine  the  amount  of  the  funeral  expenses  of  said  dece- 
dent. The  amount  of  the  plaintiff's  claim  herein  against  said  estate 
is  hereby  fixed  and  adjudged  to  be  the  sum  of  $304.50,  with  inter- 
est thereon  from  April  1,  1911.  Said  referee  shall  report  to  this 
court  his  findings  and  conclusions,  to  the  end  that  such  further 
judgment  and  decree  may  be  made  as  shall  be  just  and  proper. 
Upon  the  coming  in  and  confirmation  of  said  report,  let  a  further 
judgment  be  entered  directing,  first,  the  payment  of  the  funeral 
expenses  of  said  decedent ;  second,  the  costs  and  expenses  of  this 
action;  and,  next,  the  amount  adjudged  to  be  due  and  owing  each 
creditor  of  said  decedent  in  full,  and,  if  there  should  remain  in- 
sufficient to  pay  the  same  in  full,  then  pro  rata  among  the  said 
creditors.   The  plaintiff  is  entitled  to  the  costs  of  this  action. 

X«et  findings  and  judgment  be  drawn  according  to  the  views 
herein  expressed. 
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In  re  BENSEL  et  aL  (CatskiU  AQoednct,  Section  No.  1^. 
(Snprane  Courts  Appellate  Dlvlalon.  Second  Department.  Octobw  18,  1912.) 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  and  petition  of  John  A.  Bensel 
and  others  to  acquire  real  estate.  From  an  ordef  confirming  the 
report  of  the  commissioners  of  appraisal,  the  City  of  New  York  ap- 
peals. Affirmed. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS.  CARR,  and 
WOODWARD,  JJ. 

I.  J.  Beaudrias,  of  Yonkers,  for  appellant. 

Leo  A.  Doran,  of  New  York  City  (Joseph  A.  Flannery  and  Ben- 
jamin Trapnell,  both  of  New  York  City,  on  the  brief),  for  respond* 
ent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

BURR,  J.  (dissenting).  The  amount  awarded  in  this  case  is  so 
large  that  I  seriously  question  the  correctness  of  the  finding*  of  the 
commissioners  respecting  the  same  upon  any  theory.  But  while  I 
might  hesitate  to  vote  for  reversal  upon  the  ground  that  the  dam- 
ages appeared  too  liberal,  it  seems  to  me  that  the  result  in  this 
case  which  offends  my  sense  of  justice  was  due  to  the  adoption 
of  an  erroneous  theory  on  the  part  of  the  commissioners. 

Claimant  owned  a  large  tract  of  land,  over  90  acres  in  extent. 
A  portion  thereof,  containing  about  11^  acres,  and  designated  on 
the  damage  map  as  parcel  No.  1,136,  was  taken  for  the  purposes 
of  this  improvement.  Both  actual  and  consequential  damages  are 
claimed;  the  former  measured  by  the  value  per  acre  of  the  land 
taken,  and  the  latter  by  the  diminished  value  per  acre  of  the  land 
remaining  by  reason  of  such  taking.  Thus  computed,  upon  the 
original  hearing  one  of  the  experts  called  for  the  claimant  fixed  the 
damages  at  $61,248,  and  the  other  at  $66,990.  The  experts  called 
in  behalf  of  plaintiff  appraised  the  damages  at  $32,084  and  $34,605, 
respectively.  The  award  which  was  made,  under  the  circumstances 
hereinafter  disclosed,  was  $65,000.  After  the  case  had  been  closed 
and  submitted  to  the  commissioners  of  appraisal  for  the  purpose  of 
making  their  award,  and  before  they  had  filed  their  report,  claim- 
ant made  application  to  open  the  case  and  submit  further  evidence. 
Against  plaintiff's  objection  this  application  was  granted,  and 
claimant  then  offered  testimony  to  the  effect  that  underlying  a  por- 
tion of  parcel  No.  1,136  there  was  valuable  sand,  that  the  quan- 
tity of  such  sand  was  73,330  cubic  yards,  and  that  such  sand  was 
worth  50  cents  a  cubic  yard.  The  testimony  of  claimant's  wit- 
nesses as  to  the  quantity  of  sand  was  so  vague  and  indefinite  that 
it  amounted  to  little  more  than  pure  speculation,  and  the  value 
of  the  sand  as  testified  to  is  in  part  at  least  affected  by  the  as- 
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sumption  that  this  sand  could  be  used  as  a  fill  for  adjoining  swale 
and  lowland  without  any  considerable  cost  of  transportation.  The 
extent  of  this  lowland  was  notrproved,  but  in  the  opinion  of  one 
of  claimant's  witnesses  there  was  not  more  than  sufficient  sand  in 
the  strip  taken  to  "bring  all  the  low  part  up  to  a  fair  grade."  An- 
other witness  called  for  the  claimant  testified  that,  if  used  only  as 
an  ordinary  market  could  be  found  therefor,  "it  would  take  two 
or  three  years  to  take  it  out."  After  such  testimony  claimant's  ex- 
perts as  to  value  were  recalled,  and  each  added  to  his  former  esti- 
mate the  sum  of  $36,665.  This  difference  would  be  exactly  rep- 
resented by  73,330  cubic  yards  of  sand,  valued  at  50  cents  a  yard. 
Each  of  the  witnesses  testified  that  the  only  reason  which  they  had 
for  increasing  their  previous  estimates  was  the  evidence  just  re- 
ferred to  as  to  the  presence  of  sand  on  the  strip  in  question  and 
the  value  thereof.  The  final  estimate  of  one  of  claimant's  wit- 
nesses was  therefore  $97,913,  and  of  the  other  $103,665. 

Although  the  items  considered  by  the  commissioners  in  fixing 
the  amount  of  damage  do  not  appear,  in  view  of  the  fact  that  the 
award  (the  sum  of  $65,000)  is  nearly  $4,000  larger  than  the  origi- 
nal estimate  of  one  of  claimant's  witnesses,  and  only  about  $2,000 
less  than  the  highest  estimate  given  by  any  witness  in  his  behalf 
in  the  first  instance,  it  is  scarcely  conceivable  that  the  commission- 
ers did  not  take  into  account  the  evidence  subsequently  given, 
which  had  for  its  purpose  establishing  a  higher  rate  of  damages  by 
reason  of  the  presence  of  this  sand.  If  that  is  so,  it  seems  to  me 
perfectly  clear  that  the  commissioners  adopted  an  erroneous  rule 
of  damages  in  this  case,  and  for  that  reason  their  report  should 
not  have  been  confirmed.  After  this  additional  evidence  upon  the 
part  of  claimant  had  been  received,  witnesses  were  called  upon  the 
part  of  the  plaintiff,  who  testified  (and  their  testimony  is  uncon- 
tradicted) that  upon  the  residue  of  claimant's  land  there  were  also 
sand  deposits  nearly  twice  as  great  in  extent  as  those  estimated  to 
be  upon  the  land  taken.  If  this  is  so,  then  the  sand  upon  the 
land  taken  had  no  special  value  as  fill  for  adjoining  lowlands,  since 
claimant  could  use  what  still  remained  to  him  for  that  purpose. 
While  the  exact  amount  of  lowland  is  not  shown,  there  is  no  sug- 
gestion that  the  sand  on  claimant's  remaining  land  would  not  be 
amply  sufficient  for  that  purpose.  This  was  followed  by  evidence 
that  through  the  ordinary  channels  in  the  last  25  years  there  had 
been  a  market  in  that  neighborhood  for  only  about  4,600  yards  of 
sand.  Under  the  circumstances  here  disclosed,  and  following  the 
well-established  rule,  when  part  only  of  a  tract  is  taken  and  both 
actual  and  consequential  damages  are  claimed,  the  commissioners 
should  have  limited  the  proof  to  the  value  of  the  entire  tract,  tak- 
ing into  consideration,  not  only  the  acreage  thereof,  but  the  in- 
creased value,  if  any,  by  reason  of  a  valuable  deposit  thereon,  and 
then  the  value  of  the  residue  after  deducting  the  strip  taken,  such 
value  to  be  computed  in  the  same  manner. 

Because  this  rule  was  not  adopted  and  followed,  I  think  the  or^ 
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der  confirming  the  commissioncTs'  report  should  be  reversed,  and 
a  rehearing  ordered  before  the  same  or  other  commissioners  to 
be  appointed. 

THOMAS,  J.,  concurs. 


PBAB80N      «L  T.  UBBBTX  ATB.  THEATER  CO.  et  aL 
(Supreme  Court,  An;>ellate  Dlvlshm,  Second  Department.  October  11,  1912.) 

COXFOBATIONB  Q  482*) — ^PBESIDSNT^AUTHOBITT. 

The  president  of  a  theater  company  Is  presumed  to  have  been  author^ 
Ized  to  buy  fittings  for  the  theater,  where  they  were  placed  tber^  and 
adapted  thereto,  and  pass  to  the  conqnny's  leasee. 

[Ed.  Note^FoT  other  cases,  see  Corporations,  Cent  Dig.  If  1717,  1718; 
1724,  172&-17SS,  1787.  1743,  1762;  Dec.  Dig.  |  422.*]  ' 

Bnrr.  J.,  dlasentiiig  in  pert 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  F.  Pearson  and  another  against  the  Liberty  Ave- 
nue Theater  Company  and  others.  Judgment  dismissing  the  com- 
plaint, and  plaintiffs  appeal.  Affirmed  as  to  defendants  A.  H. 
Woods  Productions  Company  and  another,  and  reversed,  and  new 
trial  granted,  as  to  defendant  Liberty  Avenue  Theater  Company. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Clarence  B.  Campbell,  of  New  York  City,  for  appellants. 
Mortimer  Fishel,  of  New  York  City,  for  respondents. 

THOMAS,  J.  The  action  is  for  goods  and  servi(!es  in  installing 
them  in  the  Liberty  Avenue  Theater.  Woods  was  president  of 
each  of  the  other  defendants,  and  as  president  of  the  Liberty  Ave- 
nue Theater  Company  made  a  parol  c<jntract  for  the  goods  and 
confirmed  it  by  letter,  and  the  goods  were  placed  in  the  theater 
owned  by  the  Liberty  Avenue  Theater  Company,  and  the  deliv- 
eries were  substantially  completed  before  the  A.  H.  Woods  Pro- 
ductions Company  took  possession  of  it  by  lease,  which,  as  its  coun- 
sel concedes,  was  about  February  7,  1910.  While  the  counsel  for 
the  Liberty  Company  did  not  join  in  the  concession,  he  did  not 
dissent  from  it;  but  it  is  unfortunate  that  the  lease  was  not  pro- 
duced, as  he  suggested. 

The  complaint  was  as  to  such  defendant  dismissed,  upon  the 
ground  that  no  authority  was  given  to  Woods  to  make  tiie  con- 
tract. But  he  did  make  it  for  his  principal.  The  goods  were  de- 
livered pursuant  to  his  order,  and  passed  to  his  principal's  lessee. 
If  the  president  of  a  corporation  buys  fittings  for  its  place  of  busi- 
ness, and  they  are  placed  therein  and  adapted  thereto,  and  pass 
to  its  lessee,  the  principal's  conduct  indicates  tiiat  its  president 
acted  presumptively  within  the  limits  of  his  powers,  inasmuch  as 

•For  oUi«r  caiei  wa  ume  tople  ft  |  numbbb  In  Dm.  ft  Am.  Dig*.  1907  to  dftta,  ft  RapT  laduM 
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the  appropriation  of  the  objects  of  purchase  shows  approval  there- 
of. The  A.  H.  Woods  Productions  Company  was  not  privy  to  the 
purchase,  and  Woods  bought  avowedly  for  the  Liberty  Avenue 
Theater  Company,  and  the  plaintiffs,  in  the  usual  ways,  recognized 
it  as  its  customer.  One  of  the  two  companies  seems  to  have  pur- 
chased  the  goods,  and  the  proof  fails  as  to  the  Woods  Company. 

The  judgment  as  to  the  other  defendants  should  be  affirmed, 
with  one  bill  of  costs,  and  reversed  as  to  the  Liberty  Avenue  The- 
ater Company,  and  a  new  trial  granted,  costs  to  .abide  the  event. 

HIRSCHBERG,  WOODWARD,  and  RICH.  JJ.,  concur. 
BURR,  J.,  concurs,  except  as  to  the  Liberty  Avenue  Theater  Com- 
pany, and  as  to  that  defendant  reads  for  affirmance. 

BURR,  J.  I  concur  with  Mr.  Justice  THOMAS  that  the  judg- 
ment should  be  affirmed  as  to  Albert  H.  Woods  and  the  A.  H. 
Woods  Productions  Company.  I  think  that  it  should  be  affirmed, 
also,  as  to  the  Liberty  Avenue 'Theater  Company.  A  paper  was 
offered  in  evidence,  purporting  to  be  signed  m  behalf  of  the  Lib- 
erty Avenue  Theater  Company  by  A.  H.  Woods,  president,  and 
was  received  over  said  defendant's  objection  and  exception.  I 
think  that  this  was  error.  It  seems  to  have  been  assumed,  rather 
than  proved,  that  Woods  was  such  president.  But,  if  we  concede 
for  the  sake  of  the  argument  that  he  was,  there  is  no  evidence  that 
the  signature  to  the  paper  was  in  fact  made  by  him,  or  by  his  au- 
thority. There  is  some  evidence  to  the  effect  that  Woods  told  his 
brother  to  draw  an  order  for  furniture  and  carpets,  and  that  at 
that  time  the  paper  in  question  was  handed  to  one  of  the  plain- 
tiffs. It  does  riot  appear  who  handed  it  to  him,  nor  that  Woods 
ever  saw  it,  or  that  the  paper  was  in  conformity  to  the  authority 
given  by  him  to  his  brother. 

Upon  the  other  ground  referred  to  in  the  said  opinion,  viz.,  the 
date  of  the  delivery  of  the  goods,  the  complaint  alleges  that  at  the 
date  of  such  delivery  the  Liberty  Avenue  Theater  Company  was 
not  in  possession  of  the  premises  when  the  delivery  was  made,  but 
that  the  A.  H.  Woods  Productions  Company  was.  This  allega- 
tion the  Liberty  Avenue  Theater  Company  admitted.  So  far  as 
the  plaintiffs  and  the  defendant  are  concerned,  this  was  not  an  is- 
suable fact.  If  the  proof  to  the  contrary  were  clear  (and  it  seems  to 
me  that  it  is  not),  no  application  was  made  to  amend  the  com- 
plaint in  this  respect  a!s  I  understand  the  rule,  while  a  pleading 
may  sometimes  be  deemed  amended  in  order  to  sustain  a  judg- 
ment, it  may  not  be  thus  amended  in  order  to  bring  about  a  re- 
versal. 
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(SupnmB  Ccnatt  Special  Teem,  Westchester  County.   October  28,  ISISL) 

1.  MoxTGAaxs  (I  US*)— PvBCHAra-MoinT  HoBTOAan. 

Plaintiff  sold  defendant  a  lot  taUnf  baA  a  91,S0O  pnnAase-moiieT 
moii^age,  subject  to  a  ¥2,000  mortgage.  Later  plaintiff's  mortgage  wu 
canceled,  and  In  lieu  thereof  the  mortgage  In  suit  was  taken,  corerlng 
the  same  lot  and  another,  subject  to  the  $2,000  mortgage  and  an  addi- 
tional mortgage  for  $5,000,  on  the  first-mentioned  lot  Held,  that  the 
mortgage  In  suit  was  a  purchase-money  mortgage  as  to  the  first-men - 
tloned  lot 

[Bd.  Note. — For  other  casei,  see  Mortgage^  Cent  Dig.  |  23»i  Dee. 
Dig.  I  115.*] 

2.  MoRTQAaEB  (8  132*)— Additional  Secubitt. 

The  mortgage  on  the  other  lot  being  given  only  as  additional  security, 
the  mortgage  In  suit  Is  primarily  a  Hen  on  the  first-mentioned  lot  and 
the  other  lot  stands  In  the  position  of  a  guarantor  of  collection. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  I  269;  Dee: 
Dig.  I  132.*] 

3.  MOBTGAOES  (I  S^*) — PaiOBITIES — BlABSHAUIfO  SEOUBITIES. 

A  mortgagee  having  two  lots  as  security  will  be  compelled  to  satisfy 
his  claim  out  of  the  proceeds  of  one  of  them,  if  soffldent  for  that  pur- 
pose, as  against  anothtf  mortgagee  who  holds  only  the  other  lot  as  se- 
curity for  his 

[Ed.  Note.— For  other  casea,  see  Mortgages,  Cent  Dig.  I  ICSEZ;  Dee: 
Dig.  1  564.*]  ^ 

4.  IVoxvoAiOB  0  288^— Bau  or  Past  of  Pboputt— RxcTbt  or  Pubohasxb. 

A  purchaser  (tf  a  lot  on  which  there  was  a  recorded  purchase-money 
mortgage,  whl^  alao^  coTwed  anoQiU'  lot,  as  additional  security,  .cannot 
complain  against  sale  of  bis  lot  as  tba  tvlinary  secnrlty  on  a  marshaltng 

of  securities. 

[Ed.  Note.— JTor  otbor  cases,  see  Mortgages,  Oant  Dig.  1 788}  Dee;  Dig. 

I  289.*] 

5.  Lib  Pkrdens  (|  24*) — Mobtgag*  FoAeclosubk. 

Under  Code  Civ.  Proc.  |  1671,  which  provides  that  filing  of  notice  of 
pendency  of  an  action  concerning  land  shall  operate  as  constructive  no- 
tice to  purchasers,  etc.,  service  of  an  answer  by  a  Jnolor  mortgagor  In 
mortgage  foreclosure  setting  up  a  right  to  require  plaintiff  to  sell  a  lot 
on  which  the  junior  mortgagor  had  no  security,  operated  as  notice  to  a 
purchaser  of  that  lot;  lis  pendens  having  been  filed. 

[Ed.  Note.— For  other  cases,  'see  Lis  Paidens,  Cent  Dig.  H  38-46 ; 
Dec.  Dig.  I  24.*] 

Action  by  Crescens  Hubbard  against  Jennie  £.  Lydecker  and 

others.   Judgment  for  plaintiff. 

Eugene  F.  McKinley,  of  White  Plains,  for  plaintiff. 
Clark  &  Close,  of  White  Plains,  for  defendant  Hustis. 
Charles  A.  Dryer,  of  White  Plains,  for  defendant  Farrell. 

TOMPKINS,  J.  The  mortgage  being  foreclosed  by  this  action 
covers  two  lots  in  White  Plains,  one  on  Prospect  street,  and  the 
other  on  Greenridge  avenue.  On  March  23,  1911,  the  plaintiff  sold 
to  the  defendant  Jennie  E.  Lydecker  the  Prospect  street  lot,  sub- 
ject to  a  $2,000  mortgage  held  by  one  Cameron ;  the  plaintiff  tak- 

•For  othsr  cuw  lee  sain*  tople  a  |  huhbbb  in  D«c.  ft  An.  Digs.  1907  to  date,  ft  RapT  Indtxu 
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ing  back  from  the  defendant  a  purchase-money  mortgage  for  $1,- 
500,  payable  on  March  23,  1913,  with  interest  at  6  per  cent,  payable 
on  the  first  days  of  January  and  July.  On  April  15,  1911,  the  de- 
fendant Ir^decker  borrowed  from  Amelia  Cameron  $5,000,  to  be 
expended  m  the  erection  of  a  building  on  the  Prospect  street  lot, 
giving  back  a  mortgage  for  that  amount.  On  the  same  day,  the 
$1,500  purchase-money  mortgage  held  by  the  plaintiff  was  can- 
celed, and  simultaneously  with  such  cancellation  the  defendant  Ly- 
decker  gave  to  the  plaintiff  the  mortgage  now  being  foreclosed. 
It  differs  from  the  purchase-money  mortgage  that  was  canceled 
only  in  date  of  execution,  and  iht  fact  that  it  covers  both  the 
Prospect  street  and  the  Greenridge  avenue  lots  subject  to  "two 
prior  mortgages  aggregating  $7,CO0"  on  die  Prospect  street  lot 
held  by  Amelia  Cameron. 

Later,  the  $5,000  mortgage  was  satisfied,  and  the  defendant  gave 
to  the  Home  Savings  Bank  a  mortgage  for  $14,000  on  the  Pros- 
pect street  lot;  the  plaintiff  executing  a  subordination  agreement, 
making  the  mortgage  now  being  foreclosed  subordinate  to  that 
mortgage.  The  defendant  Farrell  purchased  the  Prospect  street 
lot  in  May,  1912,  at  a  foreclosure  sale,  under  several  mechanic's 
liens. 

On  January  8,  1912,  the  defendant  Lydecker  borrowed  from  the 
defendant  Hustis  $2,500,  giving  to  him  a  mortgage  for  that 
amount,  which  is  a  lien  on  the  Greenridge  avenue  lot  alone.  All 
these  mortgages  were  promptly  recorded.  All  parties  having 
rights  in  the  two  lots  subordinate  to  the  plaintiff's  mortgage  now 
being  foreclosed  are  parties  to  this  suit. 

[1]  The  contest  here  is  between  the  defendant  Hustis  and  the 
defendant  Farrell;  the  former  claiming  that  the  Prospect  street  lot 
should  be  sold  first,  and  that  the  Greenridge  avenue  lot  should  not 
be  sold  unless  the  Prospect  street  lot  does  not  bring  enough  to 
pay  the  plaintiff's  mortgage  in  full.  The  plaintiff  takes  a  neutral 
position  and  is  indifferent  as  to  the  order  of  the  sale  of  the  two 
lots.  The  evidence  shows  that  before  the  plaintiff  canceled  the 
purchase-money  mortgage  held  by  him,  and  took  the  mortgage 
now  being  foreclosed,  he  had  been  asked  to  subordinate  that  pur- 
chase-money mortgage  to  Amelia  Cameron's  second  mortgage  for 
$5,000,  and  that  he  had  refused  to  do  so,  insisting  that  the  equity 
in  the  Prospect  street  lot,  which  would  be  subject  to  that  purchase- 
money  mortgage,  would,  in  that  event,  not  be  sufficient  security  for 
the  sum  of  $1,500;  and  for  that  reason  the  mortgage  being  fore- 
closed here  was  given  him  subordinating  his  lien  to  that  $5,000 
mortgage  and  giving  him,  as  additional  security,  a  lien  on  the 
Greenridge  avenue  lot.  The  mortgage  being  foreclosed  therefore 
became  a  purchase-monev  mortgage  as  to  the  Prospect  street  lot. 
Price  V.  Alyea,  13  App.  Div.  184,  43  N.  Y.  Supp.  355. 

[2]  The  mortgage  itself  expressly  states  that  it  is  a  purchase- 
money  mortgage,  and  being  such  as  to  that  lot,  and  the  lien  on 
the  Greenridge  avenue  lot  being  given  only  as  additional  security, 
the  mortgage  in  suit  ia  primarily  a  lien  on  the  Prospect  street  lot. 
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and  the  Greenridge  avenue  lot  stands  in  the  position  of  a  guar- 
antor of  collection.  McNamara  v.  McNamara,  135  N.  Y.  Supp. 
215;  Erie  County  Savings  Bank  v.  Roop,  80  N.  Y.  591. 

[3]  The  defendant  Hustis  is  entitled  to  have  this  court  apply  the 
ancient  rule  that  where  a  creditor  has  a  lien  upon  two  funds  for 
the  security  of  his  debt,  and  another  creditor  has  an  interest  in  one 
of  them,  without  any  right  to  resort  to  the  other,  the  first  cred- 
itor will  be  compelled  to  take  his  satisfaction  out  of  the  fund  in 
which  he  alone  has  an  interest,  if  that  be  sufficient  to  pay  his  claim. 
Everston  v.  Booth,  19  Johns.  486;  Ingalls  v.  Morgan,  10  N.  Y, 
178;  McConnell  v.  Muldoon,  30  Abb.  N.  C.  352,  24  N.  Y.  Supp. 
902;  Quackenbush  v.  O'Hara,  129  N.  Y.  485,  29  N.  E.  958. 

[4,5]  The  defendant  Farrell  is  not  in  a  position  to  complain 
against  the  sale  of  the  Prospect  street  property  first,  as  the  primary 
security  for  the  debt  represented  by  the  plaintiff's  mortgage,  be- 
cause the  said  mortgage  and  the  first  purchase-money  mortgage 
held  by  the  plaintiff  were  on  record  at  the  time  of  his  purchase  of 
that  property.  In  fact,  the  summons  and  complaint  and  notice  of 
pendency  of  action  in  this  suit  had  then  been  on  file  in  the  office 
of  the  clerk  of  Westchester  county  nearly  three  months.  Hence 
it  must  be  held  that  he  took  the  Prospect  street  property  subject 
to  any  equities  that  the  defendant. Hustis  might  establish  in  this 
action,  and  at  the  time  of  the  Farrell  purchase  the  answer  of  the 
defendant  Hustis,  setting  up  his  right  to  have  the  Prospect  street 
property  sold  first,  had  been  served  upon  the  plaintiff's  attorney; 
and  under  section  1671  of  the  Code  of  Civil  Procedure  (the  lis 
pendens  having  been  filed)  that  was  notice  to  Farrell  of  the  claim 
made  by  Hustis,  and  he  was  bound  thereby. 

It  seems  to  me  that  it  must  also  be  held  that  the  defendant  Hus- 
tis took  his  mortgage  on  the  Greenridge  avenue  lot,  knowing  his 
right  to  have  the  Prospect  street  lot  declared  the  primary  security 
for  the  plaintiff's  mortgage.  • 

The  plaintiff  should  have  judgment  of  foreclosure  and  sale  of  the 
two  lots,  subject  to  the  prior  incumbrances;  but  the  judgment 
must  provide  that  the  Prospect  street  lot  be  sold  first,  and  that 
the  Greenridge  avenue  lot  be  sold  only  in  the  event  that  the  pro- 
ceeds of  the  Prospect  street  property  are  not  sufficient  to  pay  the 
plaintiff's  claim  in  full.  Requests  to  find  and  proposed  judgment 
of  foreclosure  and  sale  may  be  submitted  within  five  days. 


(78  Iflsa  Bcv.  88.) 

OBLDEB  T.  NATIONAI*  SUBIITX  00. 

(Supreme  Court,  Appellate  Term,  First  Department   Octobw  28,  1912.) 

Appeal  and  Bsbos  ({  1231*) — SuPEBeBDSAB  Bond — EtNiosoEicxNT. 

PlBlntltC  having  recovered  a  Judgment  against  a  corporation,  it  ex- 
ecuted a  bond  to  stay  aecutlon  pending  appeal,  redtlns,  tm  pnMded  bjr 
Code  Ctv,  Free.  S  1327.  that  If  the  appral  was  dlBmlssed  the  corpmatlon 
would  pay  the  sum  directed  to  be  paid  by  the  Judgment  The  appeal 
was  dismissed,  but  thereafter  the  corporation  moved  at  Special  Term  to 
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Bet  aside  the  Tcrdlct  and  for  a  new  trlaL  This  motion  was  denied,  but 
on  appeal  the  order  was  reversed  and  a  new  trial  ordered.  Held,  that 
the  Btay  bond  required  a  valid  judgment  to  sustain  It,  and  hence,  the 
Judgment  having  been  set  aside,  no  action  could  be  maintained  an  the 
bond,  though  the  appeal  In  which  It  was  granted  was  In  fact  dismissed. 

[Ed.  Note. — ^For  other  cases,  see  A^teal  and  Error,  Cent.  Dig.  H  4751, 
4752;  Dee.  Dig.  |  mL*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Baraey  Gelder  against  the  National  Surety  Company. 
From  an  order  granting  plaintiff's  motion  for  judgment  on  the 
pleadings,  and  from  a  judgment  entered  thereon,  defendant  appeals. 
Reversed. 

See,  also.  133  N.  Y.  Supp.  1029. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Benjamin  C.  Loder,  of 
New  York  City,  of  counsel),  for  appellant. 

Herbert  S.  Murphy,  of  New  York  City  (Jules  H.  Baer,  of  New 
York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  is  an  appeal  from  an  order  granting  plain- 
tiff's motion  for  judgment  on  the  pleadings  and  awarding  plaintiff 
a  judgment  against  this  defendant  for  $2,309.64.  The  action  is 
brought  upon  an  undertaking  given  by  this  defendant  in  an  ac- 
tion brought  in  the  Supreme  Court  entitled  Gelder  v.  International 
Ore  Treating  Company.  The  undertaking  is  in  the  form  prescribed 
by  section  1327  of  the  Code  of  Civil  Procedure,  and  was  furnished 
by  the  defendant  in  that  action  to  stay  execution  upon  a  judgment 
recovered  by  Gelder  against  the  International  Ore  Treating  Com- 
pany. Subsequently,  the  appeal  from  the  judgment  was  dismissed. 
Thereafter,  the  defendant  in  that  action  moved  at  Special  Term  to 
set  aside  the  verdict  and  for  a  new  trial.  That  motion  was  denied, 
and  upon  appeal  the  order  entered  thereon  was  reversed  and  a  new 
trial  ordered.  The  undertaking  upon  which  the  present  action  is 
brought  provided  that,  "if  the  appeal  is  dismissed,  the  appellant 
will  pay  the  sum  recovered,  or  directed  to  be  paid  by  the  judg- 
ment." 

The  facts  recited  above  all  appear  in  the  pleadings  upon  which 
the  court  below  awarded  judgment  in  favor  of  the  plaintiff.  The 
contention  of  the  respondent,  and  the  view  adopted  by  the  learned 
court  below,  proceed  from  a  very  strict  and  literal  interpretation 
of  the  undertaking.  The  provision  of  the  undertaking  that,  if  the 
appeal  is  dismissed,  the  defendant  will  pay  the  amount  directed  to 
be  paid  by  the  judgment,  assumes  the  existence  of  the  judgment 
itself.  Here,  the  action  of  the  appellate  court  in  setting  aside  the 
verdict  and  ordering  a  new  trial  necessarily  extinguished  the  judg- 
ment. It  may  be  that  the  record  of  the  judgment  still  remained 
of  record  uncanceled,  but  the  judgment  itself  was  without  any  vi- 
tality. The  effect  of  the  order  of  the  Appellate  Division  ordering 
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a  new  trial  was  very  clearly  stated  in  the  opinion  of  the  court* 
wherein  it  is  said : 

"By  the  order  of  this  court  setting  aside  the  verdict  herein  and  ordering  a 
new  trial,  the  foundation  of  the  Judgment  was  taken  away.  The  laanes 
raised  by  the  pleadings  are  now  undisposed  of,  and,  until  soch  Issaes  are 
tried  and  detemolned,  there  can  be  no  Judgment  In  the  action.**  Glider  r. 
International  Ore  Treating  Co.,  160  App.  IMv.  916.  185  N.  T.  Sapp.  406. 

The  evident  purpose  and  intent  of  the  undertaking  was  that  if 
the  International  Ore  Treating  Company  was  required  to  pay  the 
judgment,  or  if  its  principal  had  exhausted  all  legal  efforts  to  over- 
throw the  judgment,  that  the  defendant  as  surety  would  then  pay 
the  amount  specified  in  the  undertaking.  If  the  defendant's  prin- 
cipal was  not  liable  upon  the  judgment,  it  necessarily  follows  that 
the  defendant  as  surety  should  not  be  held  liable  upon  its  obliga- 
tion of  suretyship.  The  intent  of  the  parties  to  the  contract  of 
suretyship  was  that  the  defendant  should  not  be  liable  unless  the 
liability  of  its  principal  was  established.  The  action  of  the  Ap- 
pellate Division  in  setting  aside  the  verdict  and  ordering  a  new 
trial  destroyed  the  foundation  upon  which  the  judgment  rested, 
and  left  the  question  of  the  liability  of  the  principal  of  this  de- 
fendant still  open  for  determination.  To  construe  the  contract  of 
suretyship  to  mean  that  the  surety  is  liable  without  regard  to  the 
liability  of  its  principal  is  to  give  it  a  meaning  contrary  to  its 
obvious  purpose,  and  to  fasten  upon  this  defendant  a  liability  which 
the  parties  to  the  contract  never  contemplated  that  it  should  in- 
cur. Such  a  construction  is  not  only  highly  unreasonable,  but  ex- 
tremely unjust.  When  viewed  in  the  light  of  these  general  prin- 
ciples, this  case  seems  so  clear  that  an  appeal  to  authority  is 
hardly  necessary. 

Judgment  and  order  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs.  AH  concur. 


In  re  O'BBIEN  et  aL 

(Supreme  Court,  AK>eUate  Division,  ^ird  Department   October  21,  1912.) 

L  BUEcnoNS  (1  154*) — ^Nohihations — "Rxvnv — Waiver  or  OajxcnoRs. 

Appellants,  seeking  to  review,  an  order  overrnUng  objections  to  an  in- 
dependent certificate  ot  nominiation  for  Sniweme  Court  Justlcev  may 
waive  in  open  court  any  objection  as  to  the  numbor  of  slgnws  to  tbb  pe- 
tition for  the  nomination,  so  as  to  eliminate  that  question  on  appeal. 

[fid.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  |  186;  Dec. 
Dig.  I IM.*] 

2.  ElBCTIQUS  (I  154*)— NOHIRATIOH    BT  PETITION — PBESUICPTIOIIIS  OF  GOOD 

Faith. 

It  cannot  be  assumed  that  the  signers  of  a  petition  to  nominate  a  Jus- 
tice of  the  Supreme  Court  by  Independent  certificate  of  nomination  un- 
der the  name  and  emblem  of  the  National  Prt^resslve  party  vrece  not 
bona  fide  members  of  that  party,  but  made  the  nomination  merely  to  em- 
barrass that  party,  and  to  aid  tiie  opposition  parties,  though  the  leaders 
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and  commltteea  of  the  Proti  Mirtift  party  bad  decided  to  make  no  mm- 

inatlon  for  tbe  <^ce,  and  tlw  nomtnatloa  made  hy  tbe  certificate  waa 
nnsatlsfactory  to  th&a. 

[Ed.  Note.— For  ottaer  caaei^  aee  EtoeUoiu.  Cent  Dl8>  i  186 ;  Dec.  Dig. 
I  IM.*} 

8.  BLEcnoNB  (I  141*}— NomnATZonB. 

The  Toten  oi  a  party  conld  n<«ilnate  a  candidate  for  Jnattce  of  tbe 
Snpreme  Court  by  petlCUm  on  an  Ind^iaident  certlflcate  of  nomination, 
though  each  candidate  waa  also  tlie  candidate  of  another  t>artr  'or  the 

same  office. 

[Ed.  Note.— For  other  cases,  see  Electlona,  Gent  Dig.  I  121;  Dec.  Dig. 
1 141.*] 

4.  BUOnOKB  (I  144*)— NOUNATIONB  BT  FXTITION— OAKDIDATES  XH  SEPA&ATE 
DlSnUCTTS. 

It  would  be  improper  to  Include,  in  a  iwtltlon  nominating  a  Justice  of 
the  Supreme  Court,  nominees  for  other  offices  who  were  not  to-be  elected 
for  ttie  same  district,  so  as  to  thereby  Include  in  one  petition  candidates 
to  be  Toted  for  In  aeveral  districts  not  coterminus. 

[Ed.  Note.— Ft>r  other  caaea,  see  Elections,  Gent  Dig;  i  126;  Dec:  Dig. 
I  144.*!  .  . 

Smith,  P.  J.,  and  Bett%  J.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Application  by  the  National  Prc^essive  Party,  incorporated,  and 
others,  for  the  review  of  a  certifiaite  of  nomination  filed  with  the 
Secretary  of  State  purporting  to  nominate  Gilbert  D.  B.  Hasbrondc 
for  Justice  of  the  Supreme  Court  in  the  Third  Judicial  District,  under 
the  name  and  emblem  of  the  National  Prc^ressive  Party.  From  an 
order  of  the  Supreme  Court  (137  N.  Y.  Supp.  1008)  overruling  ob- 
jections filed  by  John  J.  Linson  and  others  to  the  independent  cer- 
tificate of  nomination,  Smith  O'Brien  and  others  ^>peal.  AJKrmed. 

Ar^ed  before  SMITH,  P.  J.,  and  HOUGHTON,  BETTS.  LYON, 
and  VAN  KIRK,  JJ. 

William  M.  Chadboume,  of  New  York  City,  for  appellants. 
A.  T.  Clearwater,  of  Kingston,  and  George  B.  Wellington,  of  Troy, 
for  respondent 

PER  CURIAM.  We  concur  in  the  opinion  of  Mr.  Justice  Chester 
delivered  at  Special  Term  (137  N.  Y.  Supp.  1008),  and  desire  to  add 
only  such  observations  as  seem  to  us  pertinent  to  matters  suggested  up- 
on the  argument  We  desire  to  say,  however,  that  assuming  that  the 
petition  is  r^^lar  in  all  other  respects,  we  personally  feel  that  it  does  not 
contain  a  sufficient  number  of  signers,  and  that  the  present  statute  re- 
quiring signers  to  the  number  of  1,5(X)  is  not  unconstitutional  as  to  nom- 
inations in  a  judicial  district,  and  that  the  900  which  have  signed  the 
petition  in  controversy  do  not  constitute  a  sufficient  number  to  effect  a 
nomination.  The  appellants  concede,  however,  that  900  signers  are 
sufficient,  and  insist  that  the  Court  of  Appeals  so  decided  in  People 
ex  rel.  Hotchkiss  v.  Smith  et  al.,  Constituting  the  Board  of  Elections 
of  Putnam  County  (not  yet  officially  reported),  99  N.  E.  568. 

[1]  We  do  not  tmderstand  that  that  decision  so  specifically  holds 
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as  to  the  nomination  in  a  judicial  district;  but  the  appellants  have  the 
right,  as  they  do,  to  waive  in  open  court  the  sufficiency  of  die  numbers 
of  signers  to  the  petition,  and  we  therefore  assume,  without  deciding, 
that  as  to  numbers  it  meets  the  requirements  of  the  flection  Law. 

[2]  The  situation  and  points  presented  upon  the  argument  of  the 
appeal  are  in  brief  as  follows:  The  National  Progressive  party,  an 
independent  organization  not  yet  having  ripened  into  a  regular  political 
party,  has  nominated,  for  the  coming  election,  by  petition,  a  full  state 
ticket  and  a  more  or  less  full  ticket  in  the  judicial,  congressional,  sen- 
atorial, and  the  assembly  districts,  and  the  counties  throughout  the  state. 
In  the  Third  judicial  district,  which  embraces  within  its  boundaries 
several  counties,  congressional,  senatorial,  and  assembly  districts,  no 
nominati<»i  for  Justice  of  the  Supreme  Court  was  made.  At  an  early 
stage  of  the  formation  of  the  National  Progressive  party  there  was 
incorporated  a  voluntary  association  known  as  the  National  Pro- 
gressive Party,  Incorporated,  which  assumed  jurisdiction  to  a  greater 
or  less  extent  over  the  actions  of  the  National  Progressive  party  itself. 
The  president  of  the  incorporated  society  was  made  chairman  of  the 
Progressive  party  of  the  state.  Discussion  was  had  amongst  the  in- 
corporators of  the  National  Progressive  Party,  Incorporated,  and  a 
Committee  of  the  Third  judicial  district,  which  we  assume  was  named 
at  s(xne  proper  meeting  of  the  members  of  the  National  Progressive 
party,  with  respect  to  making  nominations  for  Justice  of  the  Supreme 
Court  of  the  Third  judicial  district,  and  we  assume  that  it  was  decided 
by  such  committee  that  no  nomination  should  be  made  by  the  members 
of  the  Progressive  party  for  Justice  of  the  -Supreme  Court  of  such 
district.  Notwithstanding  such  determination  by  the  incorporators  of 
the  National  Progressive  Party,  Incorporated,  and  the  committee  ap- 
pointed for  the  Third  judicial  district,  a  petition  was  presented  ttf  the 
Secretary  of  State,  signed  by  900  electors  of  the  district,  placii^  die 
respondent  in  ncxnination  for  Justice  of  the  Supreme  Onirt  of  diat 
district,  and,  as  we  have  said,  cm  the  concession  of  the  appellants  we 
assume  that  a  sufficient  number  of  electors  signed  the  petition,  if  they 
were  otherwise  qualified  so  to  do.  When  the  petition  was  presented 
to  the  Secretary  of  State,  the  situation  was  that  the  National  Pro- 
gressive party  had  made  no  nomination  for  the  office  of  Justice  of  the 
Supreme  Court  for  the  Third  judicial  district.  The  petition  was  in 
due  form  of  law  and  was  the  <Hily  one  presented  for  nomination  of 
Justice  of  the  Supreme  Court  for  the  Third  judicial  district  to  the 
Secretary  of  State. 

In  Matter  of  Independent  Nominations,  186  N.  Y.  266-279,  79  N. 
£.  708,  it  was  held  that  the  certificate  of  an  independent  nomination 
first  filed  was  oititled  to  preference  over  those  subsequently  filed. 
The  petition  being  regular  and  being  the  one  first  filed,  we  think  it 
must  be  assumed  that  the  signers  were  members  of  the  National  Pro- 
gressive party,  and  that  it  cannot  be  assumed  that  they  were  not  in 
good  faith  members  of  that  party  but  were  in  fact  members  of  either 
the  Republican  or  Democratic  party.  On  the  contrary,  it  must  be  as- 
sumed, in  the  absence  of  proof,  and  in  view  of  the  statement  under 
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oath  of  the  subscribers  to  the  petition,  that  it  is  his  intention  to  sup- 
port at  the  polls  the  candidacy  of  the  person  nominated  in  the  fore- 
going certificate  of  nomination,  that  the  signers  of  the  petition  were 
members  of  that  party  and  had  the  right,  as  such,  to  make  a  nc»nina- 
tion  for  that  party  under  that  party's  emblem,  and  that  it  cannot  be 
assumed,  in  the  absence  of  proof,  that  such  petition  was  made  by 
members  of  another  party,  or  that  it  was  made  in  bad  faith  for  the 
purpose  of  foisting  upon  the  National  Progressive  party  a  candidate' 
distasteful  to  the  leaders  or  the  members  of  the  party,  or  for  the  pur- 
pose of  aiding  a  nominee  or  member  of  another  party.  The  appel- 
lants insist  that  from  the  mere  fact  of  showing  that  the  leaders  and 
committees  of  the  Progressive  party  had  decided  to  make  no  nom- 
ination, and  that  the  nominee,  this  respondent,  was  distasteful  to  them, 
they  have  proved  that  the  petition  was  made  in  bad  faith  and  that  it 
was  not  made  by  the  Progressive  party  itself,  but  by  outsiders  who 
had  no  right  to  make  an  independent  nomination  under  the  emblenr. 
of  the  Progressive  party.  We  do  not  tiiink  the  proof  of  this  fact  is 
sufficient  to  overcome  the  presumption  which  we  think  subsists  that 
the  signers  of  the  petition  were  in  fact  members  oi  the  National 
Progressive  party.  If  the  appellants  had  been  able  to  show  that 
the  signers  themselves  were  not  members  of  that  party,  the  situ- 
ation would  have  been  quite  different.  The  members  of  any  party 
are  greater  than  its  committees,  for  the  committees  are  but  mere 
creatures  of  the  body  of  the  party  itself. 

Believing  as  we  do  that  the  objection  on  the  part  of  the  com- 
mittee was  not  sufficient  to  deprive  the  members  of  the  party  from 
making  a  nomination  if  they  saw  fit,  and  assuming,  as  we  must, 
that  the  petition  was  signed  by  members  of  the  Progressive  party, 
it  follows  that  it  was  sufficient  to  place  the  respondent  in  nomina- 
tion. There  was  not  sufficient  proof  in  the  act  of  the  committee 
to  show  that  the  signers  themselves  were  not  members  of  the 
Progressive  party  or  to  cast  upon  the  respondent  the  burden  of 
showing  that  the  signers  were  in  fact  members  of  the  Progressive 
party.  If  we  are  correct  in  this  conclusion  and  correct  in  taking 
the  concession  gf  the  appellants  that  900  signers  were  sufficient 
to  place  the  respondent  in  nomination,  it  then  follows  that  the 
Secretary  of  State  properly  filed  the  petition  and  that  he  should 
not  be  required  to  withdraw  it  from  his  files.  In  this  aspect  of 
the  case  the  provisions  of  section  125  of  the  Election  Law  (Con- 
sol.  Laws  1909,  c.  17)  have  no  application,  for  there  is  no  dispute 
with  respect  to  who  shall  be  entitled  to  the  emblem,  for  no  one 
has  attempted  to  use  it  except  members  of  the  National  Progres- 
sive party.  They  themselves  have  the  right  to  use  it  because  it 
is  their  own  emblem.  The  situation  would  be  entirely  different 
if  it  was  proved,  or  if  it  could  be  assumed,  that  the  900  signers 
of  the  petition  were  outsiders  and  not  members  of  such  party  and 
were  attempting  to  use  the  emblem  of  the  Progressive  party  and 
appropriate  it  to  themselves.  An  independent  party  must  act  to- 
gether and  use  the  same  emblem.  Matter  of  Wise,  108  App.  Div. 
52,  95  N.  Y.  Supp.  843. 
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[3]  The  petition  being  in  conformity  to  law,  the  signers  being 
presumed  to  belong  to  the  Progressive  party  had  a  right  to  nom- 
inate the  respondent  as  a  candidate  of  their  own  party,  notwith- 
standing the  fact  that  he  may  have  b^en  also  the  candidate  of 
another  party  for  the  same  office. 

It  may  be  further  said  that  it  was  not  necessary  that  the  same 
electors  who  signed  the  petitions  for  nominations  for  state  officers 
for  the  Progressive  iparty,  or  for  any  of  the  local  offices  within  the 
Third  judicial  district,  should  sign  a  petition  for  Justice  of  the  Su- 
preme Court  for  that  district. 

[4]  It  would  not  have  been  proper  to  include  in  a  petition  nom- 
inating a  Justice  of  the  Supreme  Court  other  nominees  which  were 
not  to  be  elected  for  such  district,  for  it  is  improper  to  include  in 
one  petition  candidates  to  be  voted  for  in  several  districts  not  co- 
terminus.  Matter  of  Bennett,  116  App.  Div.  138,  102  N.  Y.  Supp. 
353. 

It  was  therefore  entirely  regular  that  the  petition  for  putting  in 
nomination  a  Justice  of  the  Supreme  Court  should  be  a  separate 
one  and  not  complicated  with  the  nomination  of  any  other  officers 
not  elected  for  that  district. 

Our  conclusion  is,  in  view  of  the  concession  of  the  appellants, 
that  a  sufficient  number  had  signed  the  petition  to  make  it  a  law- 
ful one,  and  that  the  order  should  be  affirmed,  without  costs,  how- 
ever. 


SMITH,  P.  J.  (dissenting).  I  agree  with  Justice  BETTS  that 
the  petition  requires  1,500  signatures  to  conform  to  the  statute. 
The  concession  by  the  attorney  for  the  National  Progressive  party 
should  not  be  deemed  a  waiver  by  other  appellants  of  this  fatal 
objection  to  the  certificate  of  respondent.  Aside  from  this,  how- 
ever, I  vote  for  reversal  on  the  ground  that  the  certificate  nominat- 
ing Justice  Hasbrouck  is  the  certificate  of  an  independent  body, 
within  the  statute,  which  has  assumed  the  name  and  emblem  of 
another  independent  body  against  the  remonstrance  of  every  com- 
mittee or  authority  by  which  that  body  is  represented,  and  without 
attempted  proof  even  that  those  signing  this  certificate  were  mem- 
bers of  the  National  Progressive  party.  The  authority  to  declare 
this  certificate  invalid  is  found  in  the  first  provision  of  section  125 
of  the  Election  Law.  We  do  not  need  to  look  to  the  later  provi- 
sions of  the  section  therefor. 


UNGRIGH  T.  BALL  et  aL 

(Supreme  Coart.  Appellate  DlviBion,  First  Departmoit.   October  11,  ISlzy 

1.  Wzxxa  (S  698*) — Action  lo  Oohotbue— Jobibdiction. 

An  executor,  to  obtain  an  accooutlus  in  the  Supreme  Ooort,  nnut  aet 
forth  the  special  facts  and  circumstances  ahowln^  that  ctHuplete  Justice 
cannot  be  had  In  the  Snrn^te*8  Court :  and  where  the  Snineme  Court, 
hi  an  action  for  that  purpose,  construed  a  will,  the  ftzecutor  may  not 
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again  nift  In  the  Siipreme  Ooart'  tor  a  eonatnictloh  of  Oie  same  will,  in 
tike  absence  of  anyUiliiff  to  abow  tbat  his  accounts  cannot  be  settled  In 
tbe  Snnogate'B  Gonrt»  or  tb.a.%  fall  relief  cannot  tbere  be  given  blm. 

[Ed.  Note.— For  other  cases,  aee  WUls,  Gent  Dig.  i  1670;  Dec.  Dig. 
I  688.*] 

2.  Wiu.B  (I  706*) — jTmoinifT  OoNsrainira  Wtix — ^Btfect. 

Where  a  Jndgment  of  the  Snpreme  Court,  construing  a  will  In  an  ac- 
tion brongbt  for  tbat  purpose,  directed  the  execntor  to  reduce  the  estate 
to  cash  and  deduct  thwefrom  the  costs  of  administration,  divide  the  bal- 
aoce  Into  two  equal  parts,  and  deduct  from  one  of  the  parts  a  siwclfied 
Bum,  and  after  such  deduction  pay  over  the  residue  of  such  part  to  a 
beneficiary  named,  the  Judgment  sufficiently  directed  the  executor,  and  he 
could  not  again  sue  In  the  Supreme  Court  for  a  construction  of  the  wUL 

[Ed.  Note.— For  other  cams,  see  Wills,  Cent  Dig.  I  1682;  Dec  Dig. 
f  705.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Kossuth  Ungrich,  as  sole  surviving  executor  of 
Jacob  Schwarz,  deceased,  gainst  Lizzie  L.  Ball,  individually  and 
as  executrix,  and  others.  From  a  portion  of  a  judgment  entered 
on  a  decision  after  trial  at  Special  Term,  defendant  named  appeals. 
Reversed  and  rendered. 

Argued  before  INGRAHAM,  P.  J.,  and  SCOTT,  McLAUGH- 
LIN,  MILLER,  and  DOWLING,  JJ. 

L.  E.  Warren,  of  New  York  City,  for  appellant. 

Edward  W.  S.  Johnston,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  On  the  25th  of  October,  1896,  Jacob 
Schwarz  died,  leaving  a  will  which  was  admitted  to  probate  and 
letters  testamentary  issued  to  the  executors  therein  named,  of 
whom  the  plaintiff  is  the  sole  survivor.  By  the  second  clause  of 
his  will  he  gave,  during  the  life  of  his  widow,  to  his  daughter  Liz- 
zie, the  appellant,  "all  the  rents  and  income  of  the  houses  owned 
by"  him,  situate  on  the  northwest  comer  of  East  112th  street  and 
lliird  avenue.  New  York  City ;  and  upon  the  death  of  the  widow 
he  gave  said  houses  to  the  daughter  absolutely.  By  the  third 
clause  of  his  will  he  gave  to  his  widow  all  the  rents,  income,  and 
interest  of  all  the  residue  of  his  estate,  both  real  and  personal,  dur- 
ing her  life,  and  upon  her  death  he  gave  one-half  of  "said  real  and 
personal*'  estate  to  his  daughter  Lizzie,  less  one-half  of  the  value 
of  the  premises  given  to  her  in  the  second  clause  of  his  will;  it 
being  his  intention,  as  expressed  in  the  third  clause,  that,  includ- 
ing the  premises  given  to  Lizzie  by  the  second  clause,  she  should 
receive  "only  an  equal  half  part  of  my  estate." 

The  widow  died  February  21,  1907,  leaving  a  will,  of  which  the 
appellant  was  sole  executrix.  There  came  into  her  hands,  as  such 
executrix,  personal  property  belonging  to  her  father's  estate 
amounting  to  $31,358.78,  $20,000  of  which  she  paid  over  to  the 
plaintiff,  and  the  balance  in  a  proceeding  in  Surrogate's  Court  she 
was  directed  to  pay  or  account  for,  with  interest  at  such  rate  as 
might  be  mutually  agreed  upon  between  hei  and  the  executors. 
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Shortly  after  the  death  of  the  widow  the  plaintiff  brought  an  ac- 
tion in  the  Supreme  Court  to  construe  the  will  of  the  testator  and 
ascertain  when  the  value  of  the  real  estatCj  given  in  the  second 
clause  of  the  will  to  the  daughter,  was  to  be  ftxed.  The  result  of 
the  action  was  a  judgment  directing  the  executor  to  convert  the 
property  of  the  testator  into  money,  and,  having  done  so,  "to  di- 
vide the  aggregate  amount  of  such  proceeds  *  *  *  into  two 
equal  parts,  and  to  deduct  from  one  of  such  parts  tiie  sum  of  $60,- 
000,  being  one-half  of  the  value  at  the  time  of  the  death  of  the  said 
Eliza  Schwarz  *  *  *  of  the  premises  so  situate  on  the  north- 
west corner  of  112th  street,  *  *  •  and  to  pay  over  the  residue 
of  that  half  to  the  defendant.    •   •   *  " 

The  property  of  the  testator  having  been  sold,  the  plaintiff 
brought  this  action  to  further  construe  the  will,  as  well  as  the  prior 
judgment,  in  so  far  as  it  was  necessary  to  determine  whether  the 
appellant  were  liable  to  pay  interest  from  the  date  of  h^  mother's 
death  on  $60,000,  one-half  the  value  of  the  place  given  to  her,  and 
for  a  settlement  of  his  accounts.  The  court  did  not  specifically 
pass  upon  the  question  whether  said  sum  drew  interest,  but  in 
effect  charged  her  with  the  same  by  not  permitting  her  to  share,, 
except  to  a  small  extent,  in  the  rents,  issues,  and  profits  of  the  es- 
tate. By  so  doing  it  found  she  was  not  entitled  to  receive  any- 
thing, but  instead  had  been  paid  $14,581.60  more  than  she  was 
entiUed  to  receive.  Judgment  was  directed  in  favor  of  the  plain* 
tiff  against  her  personally  for  that  amount,  and  she  appeals. 

[1]  I  am  of  the  opinion  that  this  action  ought  never  to  have 
been  brought.  The  facts  are  not  complicated,  nor  are  there  any 
intricate  questions  of  law  presented  which  justified  the  plaintiff  in 
bringing  an  action  in  the  Supreme  Court,  unless  it  be  for  the  costs 
that  might  be  awarded  him.  A  settlement  could  have  been  had  in 
the  Surrogate's  Court  with  very  little  expense.  As  has  been  stated 
many  times,  an  executor,  in  order  to  obtain  an  accounting  in  the 
Supreme  Court,  must  set  forth  special  facts  and  circumstances 
showing  that  complete  justice  cannot  be  had  in  the  Surrogate's 
Court.  Matter  of  Smith,  120  App.  Div.  199,  105  N.  Y.  Supp.  223, 
and  authorities  there  cited.  Not  a  single  fact  is  stated  showing, 
or  tending  to  show,  that  the  plaintiff's  accounts  could  not  have 
been  settled  in  the  Surrogate's  Court,  or  that  full  and  adequate 
relief  of  every  description  could  not  have  there  been  given  him. 
It  is,  to  say  the  least,  a  novel  proposition  that  successive  actions 
can  be  brought  in  the  Supreme  Court  to  construe  the  same  will,  or 
that,  when  a  construction  has  once  been  had  in  that  court,  another 
action  can  be  brought  to  construe  the  judgment.  If  such  practice 
were  permitted,  it  is  not  difficult  to  imagine  that  a  whole  estate, 
no  matter  how  large,  might  be  entirely  exhausted  by  the  payment 
of  costs  and  attorney's  and  counsel  fees. 

[2]  The  judgment  in  the  fcwmer  action  construed  the  will  and 
told  the  plaintiff  how  to  divide  the  estate.  The  language  used  is 
unambiguous.  It  cannot  be  misunderstood,  and  all  that  was  left, 
after  that  judgment  was  entered,  in  order  to  carry  it  out,  the  esute 
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having  been  reduced  to  cash,  was  a  mere  matter  of  computation. 

The  executor  was  directed,  after  deducting  costs,  expenses,  com- 
missions, etc.,  of  administering  the  estate,  to  divide  the  balance  of 
the  proceeds  into  two  equal  parts,  and  then  to  take  from  one  of 
the  parts  $60,000,  and  after  such  deduction  to  pay  over  the  residue 
to  the  appellant.  This  ought  to  have  been  done  without  difficulty, 
and,  had  such  course  been  followed,  the  appellant  would  still  have 
had  several  thousand  dollars  coming  to  her,  instead  of  having  a 
judgment  rendered  against  her  for  upwards  of  $14,000. 

The  facts  are  undisputed.  The  real  estate  of  the  testator,  other 
than  that  specifically  given  to  tiie  appellant,  was — 

Sold  b7  the  plaintiff  for   |S18,4SO  00 

The  personal  estate  of  the  testator  was   31.«58  78 

Tbe  rents  collected  were   78,180  28 

Interest  on  deposits  of  rent  and  on  920,000  paid  by  tlie  appel- 
lant   8,663  06 

Interest  <m  ¥11,868.78,  the  amount  of  the  personal  estate  hM  tty 

the  appellant  at  8H  pw  cent,  aa  per  asreranent   1,882  87 

Total   9428,884  08 

From  which  is  to  be  deducted  expenses  of  administration,  Includ- 
ing coats,  commlaslons,  etc   46.602  29 

Leaving  for  distribution   ¥376,782  70 

One-half  of  which  is   ¥188,391  86 

BYom  wbldi  is  to  be  dedocted: 
One-half  the  ralne  of  the  real  estate  Qpedflcally 

given  to  the  appellant   ¥  60.000  00 

Price  of  reel  estate  purchased  by  her   104,060  00 

Amount  of  testator's  personal  estate  in  her  handa, 

with  interest  thereon  at  8H  pw  cent  as  per 

agreement    '  18,241  66 

Advanced  to  ber  by  executors   6,000  00 

Making  in  all.  ,  9182,291  66 

WhifSi  teares  as  the  amount  whldi  she  Is  entitled  to  rec^ve 
from  the  estata   9  6,098  TO 

The  judgment  appealed  from,  therefore,  is  reversed,  and,  inas- 
mudi  as  Uiere  is  no  dispute  as  to  the  facts,  the  accounts  should  be 
settled  as  stated  in  this  opinion,  and  judgment  entered  directing 
the  plaintiff  to  pay  to  the  appellant  the  sum  of  $6,099.70,  together 
with  the  costs  of  this  action,  which  are  awarded  against  the  plain- 
tiff personally.  All  concur. 


SCHNABEL  et  aL  v.  HANOVER  NAT.  BANK  OF  CITT  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Tem^  First  D^rtm«it.   October  31,  1912.) 

DXBCOVBBT  (I  M*)— ElXAMZlIATIOH  BflrOU  TsZAIf— FACTS  NBOESSABT  TO  Db- 

TEHBK. 

Plaintiff  sued  to  recover  the  amount  of  cbe<^  the  proceeds  of  which 
were  Improperly  paid  by  defendant  banK  to  others,  covering  a  period  of 
about  four  years,  which  plaintiff  alleged  bore  his  forged  indorsements, 
and  it  appeared  that  the  circumstances  under  which  the  alleged  for- 
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series  were  made,  tbe  relation  existing  between  the  persons  mateing  tlie 
Indorsements  and  plaintiff,  his  knowledge  as  to  the  forgeries,  and  when 
It  was  obtained,  were  solely  within  plalntlfC's  knowledge,  and  were  essen- 
tial to  the  defense.  Held,  tbat  defendant  was  oitltled  to  examine  ^ain- 
tiff  btfore  trial  oa  tlie  matters  Indicated  to  aid  In  llie  iv^Mzatton  of  its 
defense. 

[Ed.  Note.— For  othw  caiaa»  ne  Dlaoovray,  Gent  Die  1  68;  Dee.  Die. 
i  40.»1 

BlJuTr  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Richard  A.  Schnabel  and  another  against  the  Hanover 
National  Bank  of  the  City  of  New  York.    From  an  order  vacat- 
ing an  order  for  plaintiff's  examination  before  trial,  defendant  ap- 
peals.  Reversed,  and  motion  denied. 


Se^;  also,  137  N.  Y.  Supp.  727. 
Argued  October  term,  1912,  before  SEABURY.  GUY,  and  BI- 

JUR,  JJ. 


Bernard  J.  Douras,  of  New  York  City  (Franklin  Bien,  of  New  York 
City,  of  counsel),  for  appellant. 

Hirsch,  Scheuern^an  &  Limburg,  of  New  York  City  (Henry  L. 
Scheuerman,  of  New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.   The  plaintiffs  bring  this  action  to  recover 

the  amount  of  certain  checks,  eleven  in  number,  covering  a  period 
of  about  four  years,  which  checks,  the  plaintiffs  allege,  bore  their 
forged  indorsements,  the  proceeds  being  paid  by  defendant  to  per- 
sons other  than  to  those  entitled  to  receive  them.  The  defendant 
interposed  a  denial  ^to  each  of  the  plaintiffs'  causes  of  action,  and 
also  a  separate  defense,  which  has  already  been  disposed  of,  so  far 
as  this  court  is  concerned.  It  is  clear  that  the  facts  regarding  the 
alleged  forgeries,  the  circumstances  under  which  they  were  made, 
the  relations  existing,  if  any,  between  the  persons  making  the  en- 
dorsements and  the  plaintiffs,  their  knowledge  as  to  the  forgeries 
and  when  obtained,  etc.,  are  peculiarly  and  solely  within  the  knowl- 
edge of  the  plaintiffs,  and  are  essential  to  the  defendant's  defense. 
We  think  the  necessity  for  and  the  right  to  the  examination  of 
the  plaintiffs  before  trial  is  fully  shown  in  the  defendant's  mov- 
ing papers,  and  the  order  for  such  examination  ^ould  not  have 
been  vacated. 

Order  vacating  order  for  plaintiffs'  examination  reversed,  with 
$10  costs  and  disbursements,  and  motion  denied,  with  $10  costs, 
date  of  examination  to  be  £xed  by  lower  court  upon  notice. 

SEABURY  and  GUY.  JJ.,  concur. 

BIJUR,  J.  (dissenting).  Defendant  claims  its  right  to  an  ex- 
amination substantially  on  three  considerations :  First,  that  it  does 
not  know  who  the  party  in  plaintiffs'  employ  may  be  whom  they 
charge  with* having  forged  their  name;  second,  that  it  does  not 
know  whether  or  not  such  person  had  authority  to  sign  their  name ; 
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third,  that  it  does  not  know  who  received  the  money  on  the  for- 
geries,  nor  what  names  of  banks  or  other  persons  are  indorsed  on 
the  instruments  alleged  to  have  been  forged. 

As  to  the  first  point,  it  is  apparent  that  proof  that  plaintiffs' 
name  was  forged  must  be  made  by  plaintiffs.  It  is  the  very  es- 
sence of  their  afhrmative  case ;  and  I  can  see  no  necessity  for  an 
examination  of  plaintiffs  by  defendant  in  that  respect.  Indeed, 
examinations  for  such  purposes  are  expressly  discountenanced. 
Ehrich  v.  Root,  122  App.  Div.  719,  107  N.  Y.  Supp.  846.  Second. 
The  fact  that  defendant  has  no  information  as  to  facts  concerning 
the  forger's  alleged  authority  which  it  hopes  exists  and  which  if 
proved  might  form  a  defense  is  surely  no  ground  for  examining 
the  adverse  party,  particularly  as  no  such  issue  is  raised  by  the 
pleadings,  Reynolds  v.  Callan,  134  App.  Div.  732,  119  N.  Y.  Supp. 
135.  Third.  For  an  examination  of  documents  which  it  may  re- 
quire in  its  defense  defendant  should  apply  for  a  discovery.  The 
information  which  defendant  apparently  desires  to  elicit  on  the 
examination  before  trial  is  of  a  character  to  be  obtained  by  a  bill 
of  particulars,  a  motion  to  make  the  complaint  more  definite  and 
certain,  or  a  discovery.  It  is  not  the  function  of  an  examination 
before  trial  to  permit  the  party  applying  therefor  to  elicit  informa- 
tion which  it  hopes  may  be  of  advantage  to  it  upon  the  trial.  The 
affidavit  in  the  case  at  bar  significantly  omits  to  state  that  the 
deposition  to  be  obtained  will  be  read  upon  the  trial.  This  fatal 
omission  is  not  cured  by  any  indication  elsewhere  in  the  moving 
papers  that  it  is  to  be  so  used.  On  the  contrary,  I  am  inclined 
to  the  opinion,  gathered  from  the  moving  papers  and  the  brief  of 
appellant's  counsel,  that  the  evidence  expected  to  be  obtained  by 
the  examination  is  not  intended  for  use  upon  the  trial.  From  the 
character  of  the  issues  and  the  papers  submitted  on  the  motion, 
such  evidence  appears  likely  to  disprove  rather  than  to  sustain  the 
defense. 

The  order  should  be  affirmed. 


(78  Misc.  Rep.  85.) 

SCHNABUL  et  aL  f .  HANOVESR  NAT.  BANK  OF  OITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Departmrat.   October  23,  1912.) 
1.  Banks  and  Banking  (|  154*) — Fatiurt  ov  Fobosd  Papeb — Bstoppil — 

PIjKADIN  G-^S  UFFICIENCT. 

In  an  action  for  tbe  conversion  of  the  proceeds  of  cbecfes  drawn  to 
plalntUTs  order  upon  defendant  bank,  in  which  it  was  sought  to  be  al- 
lied in  the  answer  that  plaiutifTs  Indorsements  to  the  checks  were 
forged  by  his  fflnploye,  and  that  plaintiff  did  not  give  notice  of  such  fact 
to  defendant,  the  answer  allied  that  plaintiff  "had  knowledge  or  means 
of  aa4»rtalnliis,  or  notice  or  knowledge  of  facts  sufficient  to  put  them 
on  ioqnliT  as  to  the  facts."  Held,  that  the  answer  did  not  Bufflciently 
allege  knowledge  of  the  forgeries  by  plaintiff,  so  as  to  estop  him  from 
asserting  defendant's  responsibility  for  paying  ont  the  mon^  on  the 
diecks. 

[EO.  Nota»For  other  cases,  see  Banks  and  Banking;  Cent  JUg.  H  002- 
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2.  PuuDiiTo  (I  34*) — CoBSTsnoTioir  oy  Piku>ihos. 

An  answer  niuat  be  Interpreted  in  the  light  ot  the  facto  alleged  there- 
in, and  not  in  the  light  of  what  defendant's  counsel  userta  in  his  brief 
he  intended  to  plead. 

[Ed.  Note.— For  other  caaea,  aee  Pleading  Oent  I>ig.  H  66-TC;  Dec. 
Dig.  S  84.*] 

8.  Banks  and  BAincmo  (|  148*)— Patuskt  or  Fobqid  Pafbb — Khowudge 

— Estoppel. 

One  whose  name  was  forged  to  an  Indoreement  of  checks  which  were 
paid  by  defendant  bank  was  not  under  a  duty  to  give  notice  to  the  bank 
of  the  forgery  untU  he  bad  knowledge  of  the  facts  tending  to  show  it, 
and  waa  not  eatoroed  from  aaaertliig  la(^  of  knowledge,  unleas  be  was 
guilty  of  negUgence  In  ascertaining  the  facto  so  gross  aa  to  pieelnde  blm 
from  doing  so. 

[IkL  Note.— FiQT  otho'  cases,  aee  Banka  and  Bauklni^  Cent  Dig.  {S 
438-462;  Dec  Dig.  |  148.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Richard  A,  Schnabel  and  another  against  the  Hanover 
National  Bank  of  the  Qty  of  New  York.  From  an  order  sustaining 
a  demurrer  to  certain  defenses,  defendant  appeals.   Affirmed,  with 

leave  to  apply  for  leave  to  plead  over. 
See,  also,  137  N.  Y.  Supp.  725. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Bernard  J.  Douras,  of  New  York  City  (Franklin  Bien  and  Hartley 
G.  Pelletier,  both  of  New  York  City,  of  counsel),  for  appellant. 

Hirsch,  Scheuerman  &  Limburg.  of  New  York  City  (Henry  Lb 
Scheuerman,  of  New  York  City,  of  «>unsel),  for  respondents. 

SEABURY,  J.  The  defendant  appeals  from  an  order  sustaining  a 
demurrer  to  11  alleged  defenses  pleaded  to  as  many  causes  of  action 
set  out  in  the  complaint.  The  complaint  alleges  separate  causes  of 
action  for  conversion.  The  subject  of  the  conversion  is  alleged  to  be 
the  proceeds  of  a  separate  check  drawn  by  the  Dime  Savings  Bank 
of  Detroit  to  the  order  of  these  plaintiffs  for  a  specified  sum  upon  the 
defendant  bank.  The  complaint  alleges  that  at  the  time  the  check  was 
drawn  the  Dime  Savings  Bank  of  Detroit  had  on  deposit  with  the 
defendant  bank  money  sufficient  to  pay  the  check  so  drawn,  that  the 
plaintiffs  became  the  owners  of  said  check  for  value,  and  that  the  de- 
fendant converted  said  check.  The  complaint  further  sets  forth  that 
said  check  purported  to  be  indorsed  by  the  plaintiffs,  but  that  said 
indorsement  was  a  foi|^ery,  and  not  made  by  the  plaintiffs  or  their 
authority,  and  that  the  defendant  paid  the  amount  of  said  check  to 
persons  other  than  the  plaintiffs,  who  were  not  authorized  by  the 
plaintiffs  to  receive  the  same.  The  11  alleged  defenses  to  which  the 
court  below  sustained  the  demurrer  are  set  forth  in  substantially  sim- 
ilar language.  The  evident  purpose  of  the  defenses,  as  illuminated 
by  the  appellant's  brief,  appears  to  be  to  allege  that  the  plaintiffs*  in- 
dorsonents  to  the  checks  in  question  were  forged  by  an  agent  or  em- 
ploye of  the  plaintiffs,  and  that  the  plaintiffs  had  knowled^  of  the  fact 
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tiiat  their  agent  was  forging  their  indorsements  to  checks  made  pay- 
able to  their  order,  and  that,  notwithstanding  such  knowledge,  the 
{rfaintiffs  refused  to  give  notice  of  this  fact  to  the  defendant  bank. 

[1]  Upon  such  an  interpretation  of  its  pleading,  the  defendant's 
counsel  seeks  to  invoke  the  doctrine  of  estoppel  against  the  claim  upon 
whidi  the  plaintiffs  seek  to  recover.  The  difficulty  with  the  case  from 
the  standpoint  of  the  defendant  is  that  the  question  as  to  whether  or 
not  the  plaintiffs  were  estopped  by  reason  of  their  conduct  from  main- 
taining the  present  action  is  not  raised  by  the  allegations  of  the  defend- 
ant's pleading. 

[2]  The  pleading  must  be  interpreted  in'  the  light  of  that  which  it 
alleges,  and  not  in  the  light  of  what  counsel  in  his  brief  may  assert 
he  intended  to  plead.  Tested  by  this  standard,  it  is  clear  that  the  de- 
fendant's i^eading  is  insufficient,  and  that  the  learned  court  below  was 
correct  in  so  regarding  it  The  pleading  itself  cannot  fairly  be  held 
to  allege  knowledge  of  the  forgeries  on  the  part  of  the  plaintiffs.  In- 
stead of  so  doing,  it  alleges  in  the  alternative  that  the  plaintiffs  had 
"knowledge,  or  means  of  ascertaining,  or  notice  or  knowledge  of  facts 
sufficient  to  put  them  upon  inquiry  as  to  the  facts."  The  legal  effect 
of  this  plea  is  tiiat  the  plaintiffs  had  the  means  of  ascertaining  that 
checks  purporting  to  bear  the  indorsement  were  being  presented  for 
payment  at  banks  in  New  York  City,  and  that  the  in<&rsements  upon 
said  checks  were  forgeries. 

[3]  The  duty  to  give  notice  to  the  defendant  bank,  assuming  that, 
in  fact,  such  a  duty  existed,  could  not,  under  any  cireumstances,  arise 
until  the  plaintiffs  had  knowledge  of  the  facts,  or  had  been  guilty  of 
negligence  so  gross  as  to  preclude  them  from  asserting  a  lack, of 
knowledge.  In  the  alleged  defenses  before  us,  no  facts  are  set  forth 
which  show,  either  knowledge  on  the  part  of  plaintiffs,  or  that  they 
were  guilty  of  such  negligence  as  to  preclude  them  from  asserting  a 
lack  of  such  knowledge.  The  pleading  in  its  present  form  is  replete 
with  conclusions,  but  quite  barren  of  facts,  nor  does  the  fact  that  the 
pleader  characterizes  his  alleged  defense  as  the  defense  of  "laches" 
entitle  it  to  any  greater  weight  than  it  would  have  without  being  so 
characterized.  This  is  evident  when  it  is  appreciated  that  this  alleged 
defense  of  "^hes"  is  interposed  to  a  c(»nmon-law  action  of  c(mver- 
sion.  It  may  be,  as  the  brief  of  counsel  for  the  defendant  indicates, 
that  more  persuasive  facts  are  known  to  him  than  his  pleading  dis- 
closes. We  are  satisfied  that  the  alleged  defenses  are  insufficient  in 
law  upon  the  face  thereof,  and  that  the  demurrers  were  properly  sus- 
tained. It  is  suggested  that,  if  the  demurrer  is  sustained,  counsel 
should  be  accorded  an  opportuni^  to  plead  over.  We  think  that,  if 
the  defendant  desires  this  privilege,  it  should  apply  for  it  in  the  court 
below,  where  the  court  may  be  in  a  position  to  inquire  as  to  the  merits 
of  such  an  application. 

Order  affirmed,  with  $10  costs  and  disbursements,  and  with  leave 
to  the  defendant  to  apply  to  the  court  below  for  leave  to  plead  over. 
All  concur. 
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UNGER  T.  UNOBIB. 


<Saprane  Omrt,  Appellate  DlvlslMit  Bint  Department   Oceob«r  26,  1912.) 

Husband  and  Wxr  (|  283*) — ^Aonoir  tob  Bvabatxon— /Tehpobabt  AuMom 

AND  Counsel  Fke. 

A  wife,  suing  for  sepanttlon  on  the  groood  of  cmtity  and  abandon- 
ment, Is  entitled  to  temporary  alimony  and  a  connsel  fee,  where  the 
hnatand  admits  the  alMtndonment,  and  the  principal  Issue  to  be  tried  la 
whether  she  was  the  common-law  wife  of  another  when  or  before  she 
married  defendant 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wlfe^  Cent.  Dig.  U  1062- 
1078;  Dec.  Dig.  !  283.*] 

Appeal  from  Special  Term,  New  York 'County. 

Action  by  Melanie  Unger  against  Max  Unger.  From  an  order 
denying  a  motion  for  alimony  and  counsel  fee,  plaintiff  appeals. 
Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Jacob  Klein,  of  New  York  City,  for  appellant. 
M.  Strassman.  of  New  York  City,  for  respondent 

Mclaughlin,  J.  Action  for  a  separation  on  the  ground  of 
cruel  and  inhuman  treatment  and  abandonment.  The  answer  ad- 
mits the  marriage,  the  abandonment,  denies  the  allegations  of  cruel 
and  inhuman  treatment,  and  alleges  that  at  the  time  the  marria|[e 
ceremony  was  performed  the  plaintiff  was  married  to  one  Pfeif- 
fer,  who  was  then  living.  After  issue  had  been  joined,  the  plain- 
tiff moved,  upon  notice,  for  alimony  and  counsel  fee.  The  motion 
was  denied,  and  plaintiff  appeals. 

Upon  the  conceded  facts  I  am  of  the  opinion  the  plaintiff  was 
entitled  to  a  reasonable  amount  of  alimony  and  counsel  fee.  The 
marriage  and  abandonment  being  admitted,  nothing  is  left  of  de- 
fendant's alleged  defense,  except  that  at  the  time  the  ceremony 
was  performed  the  plaintiff  was  unable  to  enter  into  the  marriage 
contract  by  reason  of  her  marriage  to  Pfeiffer.  What  is  claimed 
as  to  this  defense,  as  set  forth  in  the  affidavits  used  in  opposition 
to  the  motion,  is  that  the  plaintiff  was  the  common-law  wife  of 
Pfeiffer.  It  is  not  even  suggested  that  a  marriage  ceremony  was 
ever  performed  between  them,  other  than  an  oral  agreement  to 
assume  such  relations,  and  that  such  relations  were  assumed  from 
about  1902  until  the  18th  of  February,  1910,  the  time  when  the 
marriage  ceremony  between  plaintiff  and  defendant  took  place. 
Pfeiffer  died  March  2,  1910.  The  plaintiff  denies  that  she  was 
ever  the  common-law  wife  of  Pfeiffer,  or  that  an  agreement  of  any 
kind  was  ever  entered  into  between  them  by  which  such  relations 
were  assumed.  She  does  not  deny  that  her  relations  with  him  were 
meretricious,  but  asserts  that  the  defendant,  prior  to  his  marriage 
to  her,  was  informed  by  her  of  that  fact,  and  had  full  knowledge 
of  it,  and  facts  are  set  forth  by  her  which,  if  tru?,  tend  in  no  small 
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degree  to  corroborate  her  in  this  respect  The  marriage  and  sub- 
sequent abandonment  being  admitted,  *the  remaining  issue,  as  to 
whether  the  plaintiff  were  capable  of  entering  into  the  marriage 
ceremony  with  the  defendant,  ought  not  to  defeat  her  application 
for  counsel  fee,  so  that  she  can  have  that  issue  determined  at  a 
trial.  In  the  meantime,  defendant  should  be  required  to  pay  a 
reasonable  amount  for  her  support. 

The  order  appealed  from,  therefore,  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10 
costs,  requiring  defendant  to  pay  to  the  plaintiff  $12.50  per  week 
alimony  and  $150  cotmsel  fee.  All  concur. 


DB  NUBBR,  GouDl  General  of  AiiBtrla-HiuigaT7,  r.  MUAiASD,  Surrogate; 
(Supreme  Gonrt,  AK)ellate  DlTiekm,  Second  Department.   October  11,  1912.) 

EXKCTTTOBS  AND  ADUINI8TBAT0B8  (|  513*) — SVITUlCEIfT  OT  ESTATBS — JUDS- 
MBNT8 — CONOLUSIVEKKSB. 

Where  no  appeal  was  taken  from  a  decree  of  the  Surrogate's  Court, 
rendered  on  the  eettlemeot  of  an  executor's  account,  which  denied  the  de- 
mand of  the  consul  general  of  a  foreign  country  that  money  given 
will  to  minors,  citlzws  and  residents  of  Uie  foreign  country,  ehonld  be 
paid  over  to  bim,  the  omsul  general  could  not  thereafter  maintain  an 
ex  pnrte  motion  to  the  surrogate  tor  an  order  for  the  payment  of  such 
moneys  to  him. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators.  Cent 
Dig.  H  2267-2291;   Dec.  Dig.  i  613.*J 

Appeal  from  Special  Term,  Westchester  County. 

Application  by  Alexander  De  Nuber,  as  Consul  General  of  Austria- 
Hungary,  for  a  writ  of  mandamus  against  Frank  V.  Millard,  Sur- 
rogate of  the  County  of  Westchester,  to  compel  the  Surrogate  to  order 
the  pa5mient  to  the  Consul  General  of  sums  severally  owned  by  minors, 
citizens  and  residents  of  the  empire  of  Austria,  and  given  to  them  by 
will  probated  in  the  county  of  Westchester.  From  an  order  denying 
the  applicati<»i,  the  applicant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Samuel  Leavitt,  of  New  York  City,  for  appellant 
Arthur  J.  Bums,  of  Yonkers,  for  respondent. 

THOMAS,  J.  Tlie  appeal  is  from  an  order  denying  an  application 
for  a  writ  of  mandamus  requiring  the  surrogate  to  order  the  payment 
to  the  consul  general  of  Austria-Hungary  of  siuns  of  money  on  de- 
posit with  the  county  treasurer  and  severally  owned  by  minors,  citizens 
and  residents  of  the  empire  of  Austria,  and  given  to  them  by  will 
probated  in  the  county  of  Westchester,  N.  Y,  Upon  the  settlement 
of  the  testator's  estate,  the  moneys  were  decreed  to  be  paid  to  the 
guardian  of  such  minors,  duly  appointed  and  qualifying,  and,  in  fail- 
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ure  thereof  within  a  time  limited,  to  be  deposited  with  the  county 
treasurer  to  the  credit  of  thfe  minors. 

The  consul  general  applied  ex  parte  to  the  surrogate  for  an  order 
for  the  payment  of  the  moneys  to  him,  and  the  same  was  denied.  In 
the  proceeding  for  the  settlement  of  the  executor's  account,  the  con- 
sul general  appeared  and  was  represented  by,  attorney,  and  among 
other  things  demanded  that  the  trades  to  the  minors  be  paid  to  such 
consul  general;  but  the  same  was  denied,  and  no  appeal  from  the 
decree  was  taken.  The  present  application  is  to  compel  the  surrogate 
to  order  done  what  the  decree  denies;  that  is,  to  decree  against  his 
decree.  There  was  a  complete  remedy  open  to  the  appellant,  and  he 
omitted  to  avail  of  it,  and  by  this  ex  parte  motion  to  the  surrogate  and 
by  this  application  he  is  moving  the  surrogate  to  readjudicate  what 
was  adjudicated  upon  formal  issue  raised  by  the  petitioner.  How- 
ever desiraUe  it  znay  be  to  have  decision  upon  the  merits  by  an  i^pel- 
late  court,  the  matter  cannot  be  r^^ded  as  presented  in  a  legal  or 
appropriate  manner. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
AH  concur. 


(78  Misc.  42) 

FBICi:  T.  CRJSMB  DID  MOHR  00. 

(Supreme  Oonrt,  Appellate  Term,  First  Department   October  23.  1912.) 

1.  BXKOVTIDN    (S  417*) — StrPPUCMfiKTAKT  PBOCEEDinOS — WiTNESSEa — BXAU- 

NATION—GONTEMFT. 

Where  a  witness  in  sapplementary  proceedings  testified  to  the  place 
of  trndnesB  of  the  judgment  dd}tor  nntU  it  want  ont  of  bnstness,  tm- 
nlshed  a  statement  of  Its  property,  and  iffodaoed  the  dAtor's  bookSr 
which  diBcloaed  that  there  were  no  outstanding  accounts,  an  order  ad- 
judging the  witness  in  contempt  because  he  denied  knowled^  as  to  where 
the  debtor  was  located,  where  it  had  its  place  of  bnalnees,  and  denied 
any  knowledge  as  to  Its  property  or  accounts,  was  unsustainable. 

[Ed.  Note.~For  other  cases,  see  £«zecntlon.  Cent  Dig.  U  1X97-1200, 
Dec.  Dig.  S  417  *] 

2.  ExECunoH  (I  417*) — SuppLMCBHTAaT  pBocmDiNGS— Witnesses— EiXAHi- 

BATTON. 

Where  a  witness  in  supplementary  proceedings  answered  all  qnestlons 
put  to  him  in  the  actual  presence  of  the  donrt,  he  was  not  punishable 
for  contempt  because  during  the  court's  absence  he  refused  to  testify  as 
to  whether  another  corporation  of  whldi  he  was  an  officer  hi^  any 
property  bdonglng  to  tha  Judgment  dtfitor, 

[Ed.  Note.-— For  other  cases,  see  Execution,  Cent  Dig:  Sl  1107-1200; 
Dec.  Dig.  f  417.*] 

3.  Execution  ({  398*) — Stuvlxuxstaxt  Pboctbdings— BXAHiKAnoir— 

ruSAL  TO  Anbweb  Questions. 

A  witness  in  supplementary  proceedings  la  entitled  to  retiae  to  answer 
questions  eonsldwed  by  him  to  be  Inuwoper  ni^  such  time  as  eonrt 
shall  direct  him  to  answer. 

[Ed.  Note. — For  other  cases^  see  Execution,  Cent  Dig.  H  UOO-llt^ 
1155 ;  Dec  Dig.  {  398.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
In  the  matter  of  proceedings  supplementary  to  execution  by 
Francis  C.  Price  against  the  Creme  De  Mohr  Company.   From  an 

•For  otbtr  cum  m*  mum  tepto  a  I  inmaaa.  in  dm.  a  Am.  Digs.  1M7  to  dati^  A  Bapt  lodUM 


Digilized  by 


Sup.  Ct) 


FBIOB  V.  CBEMB  DE  HOHB  CO. 


783 


order  adjudging  Siegfried  Mohr  in  contempt  for  refusing  to  answer 
certain  questions,  he  appeals.  Reversed. 
Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Louis  J.  Rosett,  of  New  York  City  (Allan  A.  Deutsch,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  Endelman,  of  New  York  City,  for  respondent. 

SEABURY,  J.  [1]  The  appellant  appeals  from  an  order  ad- 
judging him  in  contempt  and  fining  him  $250  and  $30  costs.  Pur- 
suant to  an  order  of  a  justice  of  the  City  Court,  the  appellant  ap- 
peared and  submitted  to  examination  in  proceedings  supplementary 
to  execution.  The  order  adjudging  the  appellant  in  contempt  re- 
cites that  he  denied  knowledge  as  to  where  the  company,  the  judg- 
ment debtor,  with  which  he  was  connected  as  an  officer,  was  lo- 
cated, and  where  it  had  its  place  of  busine^,  and  denied  any  knowl- 
edge as  to  the  property  of  Ihe  (Xtmpany  or  as  to  its  outstanding 
accounts,  and  that  his  entire  testimony  shows  a  refusal  to  make 
discovery  as  to  the  property  of  the  judgment  debtor.  An  exam- 
ination of  the  appellant's  testimony  does  not  sustain  these  recitals 
contained  in  the  order.  He  testified  as  to  the  place  of  business  of 
the  judgment  debtor  until  it  went  out  of  business,  and  furnished 
a  statement  of  its  property.  As  to  the  outstanding  accounts,  the 
witness  produced  the  books  of  the  judgment  debtor,  which  dis- 
closed that  there  were  no  outstanding  accounts. 

[2]  In  the  respects  mentioned  we  think  that  the  testimony  of 
the  appellant  does  not  sustain  the  recitals  contained  in  the  order 
adjudging  him  in  contempt.  The  order  appealed  from  also  recites 
that: 

**Wben  be  (appellant)  was  bAbU  as  to  whether  he  knew  that  the  Mohr 

Gbemieal  Company  had  any  property  belonging  to  the  defendant  Judgment 
debtor,  he  refused  to  answer  and  affirmatively  stated:  'I  will  not  answer, 
and  you  needn't  ask  me  any  qneatltms  whatever  abont  the  Mohr  Cbonlcal 
Company.   I  refose  to  tdl  yon  anything  at  all  about  the  Mohr  Chonlcal 

Company.' " 

The  Tecord  shows  that,  when  the  appellant  made  this  statement 
in  response  to  a  question  of  the  attorney  for  the  judgment  cred- 
itor, it  was  not  made  in  the  actual  presence  of  the  court,  and  after 
his  examination  he  was  taken  before  the  justice,  and,  so  far  as  the 
record  shows,  he  then  answered  all  questions  which  the  justice  re- 
quired him  to  answer.  If  contempt  proceedings  were  to  be  predi- 
cated upon  the  appellant's  refusal  to  answer,  the  questions  should 
liave  been  put  to  him  in  the  presence  of  the  court.  If  this  had  been 
done,  and  the  court  had  then  directed  him  to  answer  and  he  had 
refused  so  to  do,  a  basis  for  the  contempt  proceedings  would  have 
been  laid. 

[3]  At  the  time  of  the  examination,  the  appellant  was  not  rep- 
resented by  counsel,  and,  if  he  thought  the  questions  of  the  ats 
tomey  for  the  judgment  creditor  improper,  he  had  the  right  to  re- 
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fuse  to  answer  them  until  such  time  as  the  court  should  direct 
him  to  answer.  There  is  nothing  in  the  record  to  show  that  the 
court  gave  him  such  a  direction.  On  the  contrary,  as  has  been 
said,  it  appears  that,  when  he  was  brought  before  the  court,  he  an- 
swered all  the  questions  which  the  court  directed  him  to  answer. 
There  is  also  grave  doubt,  to  say  the  least,  whether  on  an  exam- 
ination of  a  treasurer  of  one  company,  as  such,  he  may  properly 
be  ecamined  as  to  the  affairs  of  another  company  of  which  he  hap- 
pens to  be  manager.  The  record  does  not  justify  the  recitals  con- 
tained in  the  order,  or  establish  that  the  appellant  did  any  act  for 
which  he  was  liable  to  be  punished  for  contempt. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied.  All  concur. 


(162  App.  DlT.  74&) 

OASTLB  BROS.  T.  OITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  DivlBlon,  Second-  Department   October  18,  1012.) 

Ehikeht  Doiuin  (|  €2*>— IDmsr  ok  Pbitatb  Pbeuises— Dam aobs— Liuil- 

ITT. 

One  who  ooiumts  to  an  entry  m  hla  premimB  by  a  city  for  the  eon- 
atmctlon  by  It  of  public  ImproTements  according  to  plans  making  It  nec- 
essary for  It  to  enter  on  the  praises  and  constmct  a  bulkbead  along  a 
part  of  the  water  front  of  the  premises  does  not  thereby  give  the  dty  a 
license  to  destroy  his  remaining  bulkbead,  nor  authorize  the  titj  to  UDt 
pose  a  special  burden  on  such  premises  for  a  public  purpose,  and  the 
city,  taking  the  property  In  constmcting  the  public  ImpvoToxmit,  must 
pay  damages  therefor. 

[Ed.  Note.— For  other  cases,  see  Bmlnmt  Domain,  Gait  Dig.  S  63; 
Dec  Dig.  {  62.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Castle  Bros,  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff,  on  the  decision  of  the  court  without  a  jury, 
defendant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR.  THOMAS.  WOOD- 
WARD, and  RICH,  JJ. 

James  D.  Bell,  of  Brooklyn  (J.  W.  Johnson.  Jr.,  of  Brooklyn,  on 
the  brief),  for  appellant 

George  W.  Titcomb.  of  Brooklyn,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  a  domestic  corporation,  brings 
this  action  to  recover  damages  for  a  trespass  alleged  to  have  been 
committed  by  the  defendant  upon  the  plaintiff's  property  at  the 
southwest  corner  of  Douglass  street  and  Gowanus  Canal,  while  en- 
gaged in  the  construction  of  a  flushing  tunnel  intended  to  improve 
the  sanitary  condition  of  Gowanus  Canal.  Upon  the  trial  of  the 
action  by  the  court,  a  jury  having  been  waived,  the  court  found  the 
fact  of  the  defendant's  trespass,  and  awarded  the  amount  of  dam- 
ages proved  to  have  been  sustained;  this  damage  being  measured 
by  the  cost  of  replacing  a  portion  of  a  bulkhead  or  pier  destroyed 
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through  the  acts  of  the  defendant  in  the  progress  of  Its  work.  The 
defendant  appeals  from  the  judgment. 

It  is  urged  on  the  part  of  the  defendant  that  the  plaintiff  con- 
sented to'the  reconstruction  of  a  part  of  this  bulkhead,  and  that, 
having  consented,  it  is  not  in  a  position  to  complain  because  an- 
other portion  of  the  pier  was  destroyed  in  the  operation.  It  is 
true  that  the  plaintiffs,  who  are  contractors*  consented  to  the  entry 
upon  their  premises  for  the  purposes  of  tiiis  public  improvement; 
but  it  is  not  true  that  they  consented  to  the  destruction  of  their 
property  without  compensation.  The  plans  for  the  improvement 
made  it  necessary  for  the  defendant  to  enter  upon  the  premises 
and  to  construct  a  bulkhead  along  a  portion  of  the  plaintiff's  wa- 
ter front,  and  the  mere  fact  that  the  plaintiff  consented  to  this 
work  did  not  give  the  defendant  a  license  to  destroy  the  remaining 
bulkhead.  It  did  not  authorize  the  imposing  of  a  special  burden 
upon  the  plaintiff  for  a  public  purpose,  and,  the  operations  of  the 
defendant  having  resulted  in  a  taking  of  the  plaintiff's  property  in 
its  bulkhead,  it  is  but  just  and  reasonable  Uiat  he  should  be  com- 
pensated for  the  damages  shown. 

We  have  examined  the  exceptions  suggested  by  the  defendant, 
without  finding  reversible  error. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 


(Sivrane  Oourt,  Anpellafe  DlTtelon,  Fint  D^rtment   October  26,  1912.) 

1.  MOBTOAGBB  (|  569*) — FOUOLOSUBB— DCflClBNOT— PCBBONAL  JUDGUXNT. 

Where  ao  Interlocutory  Judgment  of  foreclosure  ana  sale  of  real  estate 
provided  that,  if  there  was  any  deficiency,  the  plaintiff  should  be  oitlUed 
to  a  personal  Judgment  against  the  obligor  upon  the  bond,  but  no  sale 
was  In  tact  made,  because  the  property  had  been  sold  under  the  fore- 
clcHiure  of  a  prior  mortgage,  which  resulted  in  a  deficiency,  the  plaintiff 
was  entitled  to  enter  a  personal  judgmoit  for  the  undisputed  deflcieiic>. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Gent  Dig.  H  1592,  1600- 
1608,  1605-1608;  Dec.  Dig.  }  559.*] 

2.  MOBTQAOBS  (S  6S0*) — FOSKOLOaUBB— DBnCICNOT  JUDQMSHT— LACHEB— En- 

TBT  OF  JUDOUEITT, 

The  mere  delay  in  entering  a  deficiency  judgment  on  foreclosure  of  a 
mortgage,  in  the  absence  of  prejudice  to  the  defendant,  or  any  change  in 
the  situation  of  the  patties,  will  not  constitute  such  laches  as  to  deprive 
plaintlfl  of  the  right  to  eodi  reUef,  «q>eclally  whwe  the  time  to  sue  on 
the  evldeuce  of  the  debt  ha.A  aoi  expired. 

[Ed.  Notfc— For  otlier  cases,  see  Mortgages,  Cent  Dig.  {{  1592,  1600- 
1603,  1606-1608;  Dec.  Dig.  |  559.*] 

a.  Oomns  (i  99*) — Pbxtious  Dbcisioh  as  Law  or  Case. 

An  tnt^locvtory  Judgment  of  foreclosure  uid  sale,  providing  that,  '*lf 
any  d^ciatcy  should  result,  said  plaintiff  should  be  entitled  to  a  per- 
sonal Judgment  against  the  appellant  A.  F.,  the  obl^r  on  the  bond," 
Crom  wmch  no  aiweal  was  taJ^m,  is  a  concluBlTe  adjudication  that  he 
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ezecoted  the  bond  and  mortage,  wUcb  precludee  further  litlgatloa  on 
that  point,  on  motion  for  entry  of  deficiency  Ju^moit 

[Ed.  Not&— Tor  otlier  cum,  aee  GOnxt^  Cwt  Dig.  i  S40;  Dec:  Dig. 
I  99.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alice  Davies  against  Alfred  Freund  and  another. 
From  an  order  substituting  David  Davies,  administrator,  as  plain- 
tiff herein,  and  directing  final  judgment  in  his  favor,  defendant 
Freund  appeals.  Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN. 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Jerome  H.  Koehler,  of  New  York  City,  for  appellant. 


Herman  Roth,  of  New  York  City,  for  respondent. 

SCOTT,  J.  On  February  25,  1898,  Alice  Davies,  now  deceased, 
recovered  an  interlocutory  judgment  of  foreclosure  and  sale  af- 
fecting real  estate  in  the  city  of  New  York.  Said  judgment  con- 
tained the  usual  provision  that,  if  any  deficiency  should  result,  said 
plaintiff  should  be  entitled  to  a  personal  judgment  against  the  ap- 
pellant, Alfred  Freund,  the  obligor  upon  the  bond.  No  sale  was 
in  fact  had  under  said  judgment,  for  the  reason  that,  after  the 
entry  thereof,  the  property  was  sold  under  the  foreclosure  of  a 
prior  mortgage,  and  such  sale  resulted  in  a  deficiency.  Alice  Da- 
vies  died  in  1907,  and  in  1912  the  respondent  was  appointed  her 
administrator.  Until  the  making  of  the  present  motion  nothing 
has  been  done  with  respect  to  the  enforcement  of  the  judgment 
The  motion  was  resisted,  partly  upon  the  ground  of  the  laches  of 
respondent  and  his  intestate,  and  partly  upon  the  ground  that  ap- 
pellant now  claims,  and  seeks  an  opportunity  to  prove,  that  he 
never  signed  the  bond  and  mortgage.  He  also  insists  that  the 
court  has  no  power  to  award  a  personal  judgment  against  him, 
because  under  the  terms  of  the  interlocutory  decree  such  a  per- 
sonal judgment  could  only  follow  upon  an  actual  sale,  and  the  as- 
certainment of  the  amount  of  the  ddiciency,  if  any,  by  that  means. 

[1]  This  last  objection  would  seem  to  have  been  fully  met  by 
the  case  of.  Frank  v.  Davis,  135  N.  Y.  275,  31  N.  E.  1100,  17  L.  R. 
A.  306,  where  the  precise  question  was  decided  adversely  to  the 
appellant's  contention.  The  contrary  view  had  theretofore  pre- 
vailed in  this  department  Loeb  v.  Willis,  22  Hun,  508;  Frank 
v.  Davis,  61  Hun,  496,  16  N.  Y.  Supp.  369.  The  Court  of  Appeals 
reversed  the  latter  case,  and,  while  it  did  not  in  terms  mention 
Loeb  V.  Willis,  it  could  not  have  overlooked  it,  because  it  was 
expressly  cited  and  relied  upon  by  the  General  Term  in  Frank  v. 
Davis.  It  would  seem,  therefore,  that  the  plaintiff  is  entitled  to 
enter  a  personal  judgment  for  the  undisputed  deficiency,  unless  the 
appellant  or  his  intestate  have  in  some  way  forfeited  the  right 

[2]  It  is  contended  on  the  part  of  the  appellant  that  the  ccmsid- 
erable  delay  in  entering  the  judgment  constitutes  such  laches  as 
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should  deprive  respondent  of  the  right  to  now  enter  judgment.  It 
is  not  asserted  that  the  delay  has  resulted  in  any  prejudice  to  the 
appellant,  or  that  the  relative  situation  of  the  parties  had  in  any 
way  been  changed.  Under  these  circumstances,  mere  delay  is  not 
considered  to  effectually  bar  a  remedy,  especially  since  the  time 
within  which  an  action  might  be  brought  at  law  upon  the  bond — 
a  sealed  instrument — has  not  expired. 

[I]  The  appellant's  real  object  appears  to  be  to  contest  the 
question  whether  or  not  he  ever  executed  the  bond  and  mortgage. 
That  question,  however,  was  necessarily  decided  against  him  be- 
fore the  interlocutory  judgment  was  entered,  and,  as  he  never  ap- 
pealed from  that  judgment,  it  stands  as  a  conclusive  adjudication 
against  him  that  he  did  execute  the  bond  and  mortgage,  and  would 
be  conclusive  against  him  upon  that  question,  even  S  the  plaintiff 
was  remitted  to  an  action  upon  the  bond. 

The  order  appealed  from  was  right,  and  should  be  affirmed,  with 
costs.  All  concur. 


(77  HlBC.  Bep.  398.) 

DOOLET  T.  PROCTOE  &  GAMBI/B  MFG.  CO. 

(Supreme  Court;  Special  Term,  Richmond  County.    July,  1912.) 

L  Naviqabu  Watbbs  ({  39*) — Rifabian  Riqhtb — Natdbs  akd  Extent. 

Right  of  access  of  a  riparian  owner  to  the  deep  or  open  waters  Is  lim- 
ited to  access  from  the  front  of  bis  uplands,  and  Is  subordinate  to  the 
exercise  of  the  power  of  the  L^lslatore  or  of  Congress  for  the  Improve- 
ment of  DSTlgatlon  or  the  regulation  of  commerce. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |S  21, 
63,  82.  103,  U7.  127,  239-244 ;  Dec.  Dig.  |  39.*] 

2.  Navigable  Waters  (1  43*) — Rights  of  Pnei-ic — Filling  in  Shobk. 

Under  Laws  1867,  c  768,  establishing  a  bulkhead  and  pier  line  along 
the  north  shore  of  Staten  Island,  and  Pobllc  Lands  Law  (OonsoL  Laws 
1909,  c.  46)  I  76,  subd.  4.  authorising  commissioners  of  the  land  otBce 
to  grant  landto  under  water  avnoimdlng  Staten  Idand  and  establlih  bulk- 
head lines,  solid  filling  In  sU  waters,  Indndlnff  bays  and  creeks  wttUn 
bnlkbead  lines,  Is  permissible. 

[Kd.  Note.— For  other  case^  see  Navigable  Waters,  Cent  Dig.  H  104, 
266-266;  Dea  Dig.  I  43.*] 

&  Natigablb  Watkbb  (I  43*)--BieBTB  OT  RiPABiAN  OwKEBS— "Fidtrr.** 

Where,  in  1875,  the  United  States  government  built  a  dike,  which  fol- 
lows the  course  of  a  bnlkbrad  line  established,  under  Laws  1857,  c.  7G3, 
along  the  north  shore  of  Staten  Island,  substantially  east  and  west  In 
front  of  the  uplands  of  plaintiff  and  defendant,  and  the  waters  within 
the  dike,  prior  to  the  erection  of  a  wharf  and  bulkhead  upon  defendant's 
neighboring  uplands  and  fillings,  were  unnavlgable  for  ordinary  com- 
mercial purposes,  and  the  bulkhead  line,  both  legally  and  physically,  In- 
dicates the  line  of  deep  water,  plaintiff's  riparian  rights  are  determined 
wUta  itf erence  thereto ;  the  "front"  of  plalntllTs  lands,  from  whlcb  she 
lias  right  of  access  to  deep  water,  being  that  portion  which  la  abreast 
of  the  bulkhead  1^  nam^.  Its  norOi  shore. 

[Bd.  Note^For  other  cases,  see  Navigable  Waters,  Gent  Dig.  H  lOi 
286-266;  Dec.  Dig.  |  43.* 
For  other  deflnlUons,  see  Words  and  Phrases,  vol.  4,  p.  2091.] 
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4.  Natig^blx  Watebs  (S  89*) — ^Ripabiah  Rxghxb— Aonoiri  to  Dstebmine. 
The  prayer  of  a  complaint  by  tbe  owner  of  uplands  along  the  nortb 
shore  of  Stateu  Island  for  the  renioral  of  defendant's  erections  and  fin- 
ings within  the  limits  of  its  patent  to  tbe  east  of  plaintifTs  uplands  will 
be  denied,  on  the  ground  that  tbey  do  not  xm lawfully  Interfere  with 
plalntilTa  riparian  rights. 

[Ed.  Note^For  otiier  cases,  see  Navigable  Waten.'  Oent  Dig.  H  21,  GS, 
82.  103,  117.  m.  239-244;  Dec  Dig.  S  39.»] 

6.  Navioabu:  Waters  (i  37*) — Statxitobt  Paovisiowe— CoHSTBuonoii. 

Public  Utnds  Law  (ConsoL  Laws  1900,  c  46)  i  76,  aubd.  D,  prohibiting 
a  grant  of  lands  under  water  to  any  person  other  than  the  owner  of 
"adjacent  land,"  was  intended  to  recognise  and  i^otect  tbe  riparian  right 
of  access  to  deep  water,  which  existed  independent  of  statute. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Gent  Dig.  H  201- 
226,  283;  Dec.  Dig.  |  37.*] 

NAViOABUt  Watebs  a  37*) — ^Ripabiaw  Bights— Statutobt  PaovrsioifS— 
"Adjacbitt  Lards." 

A  patent  granted  to  a  riportan  owner  on  the  nortb  shore  of  Staten 
Island  in  1880,  in  so  far  as  it  includes  lauds  under  water  to  the  nortb 
of  the  uplands  of  an  adjoining  owner,  uiK>n  which  lands  a  portion  of  de- 
fendant's erecUons  and  fillings  is,  overlaps  to  that  extent  a  patent  grant- 
ed to  the  adjoining  owner  in  1887,  impairs  ber  right  of  access,  and  con- 
travenes Public  Lands  Law  (Ckoisol.  Laws  1900;  c  4^  |  76.  snbd.  6,  pro- 
hibiting a  grant  of  lands  under  water  to  any  person  other  than  the  owner 
of  '^djacoit  lands" ;  the  quoted  phrase,  as  need  in  the  statute,  Includlns 
the  mdonds  of  the  adjoining  owner. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  H  201- 
226,  2BB:  Dec:  Dig.  I  37.* 

For  other  deflnldo^  see  Words  and  Phrases^  voL  1,  rah  184-187:  vol. 
Si  pp.  7B6^  7568.] 

7.  Navigable  Watebs  (|  36*) — Lands  uiideb  Watwb— Public  OaAirr. 

The  power  of  tiie  commissioners  of  the  land  office  to  detowine  how 
tfa^  shall  ai^rtion  tb»  lands  under  water  betwesi  adjolnlw  owners 
cannot  be  exradsed  arUtrarlly  In  contravention  of  statute. 

[Ed.  Note.— For  otber  cases,  see  Navigable  Watm^  Ooit  Dig.  U  180- 
aOO;  Dec.  Dig.  I  36.*] 

8.  Navigable  Watexs  (i  39*) — ^Rifabiar  Rights — Fillirg  in  Shobb. 

In  apportioning  frontage  on  a  bulkhead  line  along  tbe  north  shore  of 
Staten  Island  between  plalntiCF  and  defendant,  owners  of  adjoining  up- 
lands, tbe  proper  division  is  a  line  running  north  from  the  most  easterly' 
point  of  plaintifTs  uplands  to  tbe  bulkhead  line,  where  tlw  easterly  line 
in  plaintifTs  patent  so  runs. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Oent  Dig.  H  21. 
53,  82,  103,  117,.  127,  239-244;  Dec.  Dig.  (  39.*] 

t.  Navioabu  Watkbs  (i  87*) — Riparian  Rights— Natubb  akd  Extent. 

Neither  of  two  adjoining  upland  owners  along  tbe  north  shore  of 
Staten  Island  was  mtltled  to  extend  frontage  on  the  bulkhead  line 
because  of  a  short  frontage  on  a  creek  and  cove,  and  there  was  not  an 
undue  quantity  of  tbe  lands  under  water  of  the  creek  and  cove  granted 
by  the  patent  of  one  of  tbe  owners,  within  the  rule  that  the  value  of 
lands  under  water  Is  In  proportion  to  the  quantity  and  they  should  be 
aKwrtloned  so  tihat  the  parties  vrill  have  on  equal  share  thereof  In  pro 
portion  to  their  uplands. 

[Ed.  Note. — ^For  other  cases,  see  Navigable  Waters,  Oent  Dig.  ||  201- 
220,  285;.  Dec;  Dig.  I  37.*] 
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10.  Matiqabu  Waisbs  (I  37*) — EUpasiak  Riohtb— Acnona  n>  Detebminb. 
Where  a  complaint  not  only  dmauds  Jadgment  that  defendant  upland 
owner  be  restrained  from  committing  tr^imss  upon  the  lands  under  wa- 
ter within  the  description  In  her  patent,  but  also  that  he  be  barred  from 
all  dalma  to  and  estate  in  the  lands,  and  that  tiie  patent  outer  which 
he  clalma,  so  far  aa  it  purports  to  oonTer  anj  of  the  lands  under  water 
which  are  within  plaintiff's  patent,  be  adjudged  Told,  the  action,  properl; 
limited  as  one  to  quiet  title,  and  to  remove  a  cloud  therefrom,  and  to 
enjoin  defendant's  Interference  with  plaintlfTs  lands  under  water,  Is 
maintainable. 

[Bd.  Note.— For  other  cama,  aee  NavlgaUe  Watem,  Gent  Dig.  {8  201- 
m  280;  Dec.  DlS.  |  87.*] 

U.  LnoTAnoH  ow  Acmom  9  fiO*)— Atmom  SuBian  to  Lootatioh— 4Iitikt- 
IHO  Tnxn. 

An  action  to  <]ulet  title  and  to  remove  a  cloud  thereon,  and  incidentally 
to  enjoin  defendant's  Interference  with  plaintlfTs  lands  under  water, 
reason  of  its  nature.  Is  not  barred  hy  limltatlona. 

[Ed.  Note^For  other  cases,  see  Umttatlon  of  Actions,  Gent  Dig.  || 
333-341 ;  Dec;  Dig.  8  60.*] 

Action  by  Ann  Dooley  against  the  Proctor  &  Gamble  Manufac* 
turing  Company  for  injunction  and  other  relief.  Trial  by  court 
without  jury.  Judgment  for  plaintiff. 

Calvin  D.  Van  Name,  of  New  York  City,  for  plaintiff. 

Kenney  &  Eadie,  of  New  Brighton  (John  J.  Kenney,  of  New 
Brighton,  and  William  Allaire  Shortt,  of  New  York  City,  of  coun- 
sel), for  defendant 

SCUDDER,  J.  Plaintiff  claims  to  be  owner  of  uplands  on  the 
north  shore  of  Staten  Island  at  the  juncture  of  bodies  of  water  pop- 
ularly known  as  "Arthur  Kill"  and  "Newark  Bay."  Neighboring 
uplands  belong  to  defendant,  and  in  connection  therewith  it  has 
erected  a  whan  and  bulkhead  and  has  filled  in  lands  under  water. 
These  erections  and  fillings  are  alleged  by  plaintiff  to  unlawfully 
interfere  with  her  riparian  rights,  and  also  to  be  partly  upon  lands 
under  water  belonging  to  her. 

The  allegations  of  the  complaint  present  two  distinct  proposi- 
tions for  consideration :  First,  the  riparian  rights  of  plaintiff  to  the 
east  of  her  uplands,  by  reason  of  her  easterly  shore  frontage  on 
Newark  Bay,  and  her  frontage  on  the  creek,  which  forms  part  of 
the  southerly  boundary  of  her  uplands;  and  second,  the  validity 
or  invalidity  of  the  respective  patents  under  which  plaintiff  and 
defendant  claim  ownership  of  lands  under  water,  the  boundaries 
of  which  overlap  to  the  north  of  plaintiff's  uplands. 

The  question  of  plaintiff's  riparian  rights  to  the  east  of  her  up- 
lands will  be  first  considered.  It  appears  that,  prior  to  the  erec- 
tions and'  fillings  made  by  defendant  in  front  of  its  uplands,  the 
creek  which  constitutes  the  southern  boundary  of  plaintiff's  up- 
lands flowed  past  defendant's  foreshore,  in  an  easterly  direction  in 
a  channd  or  groove  into  the  bed  of  Newark  Bay.  Defendant's 
erections  and  fillings  entirely  obstruct  this  channel  or  groove,  and 
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also  extend  north  across  the  whole  of  the  eastern  shore  of  plain- 
tiff's uplands.  Plaintiff  claims  that  defendant  has  thereby  unlaw- 
fully interfered  with  her  right  of  access  as  riparian  owner  to  the 
waters  of  Newark  Bay  from  the  creek  and  her  eastern  shore. 

[1]  Right  of  access  of  the  riparian  owner  to  the  deep  or  open 
waters,  which  the  public  policy  of  this  state  recognizes,  is  limited 
to  access  from  the  "front"  of  his  uplands,  and  it  is  also  "subordi- 
nate to  the  exercise  of  the  power  of  the  Legislature  or  of  the  Con- 
gress for  the  improvement  of  navigation  or  for  the  regulation  of 
commerce."  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74,  82,  87, 
80  N.  E.  665,  670;  Yates  v.  City  of  Milwaukee.  W  Wall.  497,  504. 
19  L.  Ed.  984;  Jenks  v.  Miller,  14  App.  Div.  474,  481,  43  N.  Y. 
Supp.  927  (opinion  by  Cullen,  J.)  ;  People  v.  Mould,  37  App.  Div. 
35,  55  N.  Y.  Supp.  453;  Gould,  Waters  (3d  Ed.)  §§  153,  154.  In^ 
order,  therefore,  to  determine  whether  or  not  defendant  has  unlaw- 
fully interfered  with  plaintiff's  alleged  riparian  right  of  access  from 
the  creek  and  the  eastern  shore  of  her  property,  the  situation  of 
plaintiff's  uplands  with  reference  to  the  surrounding  waters  must 
be  considered. 

[2]  The  uplands  and  waters  are  within  the  limits  of  the  great 
harbor  of  New  York.  For  the  purpose  of  developing  this  portion 
of  the  harbor,  and  in  the  interest  of  commerce,  the  Legislature  of 
the  state  of  New  York  in  1857  established  a  bulkhead  and  pier  line 
along  the  shore  upon  which  plaintiff's  and  defendant's  uplands  are 
situated.  Laws  of  1857,  c.  763.  The  commissioners  of  the  land 
office  were  also  authorized  by  statute  to  g^nt  lands  under  water 
surrounding  Staten  Island  to  established  bulkhead  lines.  Public 
Lands  Law  (Consot  I«aws,  c.  46)  §  75,  subd.  4.  Under  these  stat- 
utes solid  filling  to  the  bulkhead  lines  is  permissible.  See  Williams 
V.  City  of  New  York  City,  105  N.  Y.  419,  430.  435,  11  N.  E.  829. 

[3]  The  course  of  the  bulkhead  line  in  front  of  plaintiff's  and 
defendant's  uplands  is  substantially  east  and  west.  The  commis- 
sioners of  the  land  office  may  authorize  the  filling  in  of  all  waters 
within  this  line,  including  bays  and  creeks.  The  physical  condition 
or  situation  justifies  authorizaticHi  by  the  commissioners  of  the 
filling  in  of  the  waters  to  the  east  of  plaintiff's  uplands.  In  1875 
the  United  States  government  built  a  dike,  which  follows  the 
course  of  the  bulkhead  line.  The  waters  within  the  dike,  prior  to 
defendant's  erections  and  fillings  therein,  were  unnavigable  for  ar- 
dinary  commercial  purposes ;  the  bed  of  the  bay  for  the  most  part 
being  exposed  at  low  tide,  and  the  water  in  the  channel  through 
which  the  creek  flowed  not  exceeding  two  or  three  feet  in  depth. 
The  bulkhead  line,  therefore,  indicates  both  legally  and  physically 
the  line  of  deep  water;  and  it  is  with  reference  to  this  line  that 
plaintiff's  riparian  rights  are  to  be  determined.  The  "front"  of 
plaintiff's  uplands,  from  which  she  has  a  right  of  access  to  deep 
water,  is  that  portion  of  her  uplands  which  fronts  or  is  abreast 
of  the  bulkhead  line.  As  this  line  runs  east  and  west,  the  "front** 
of  her  uplands  is  its  north  shore. 


Sup.  Ct) 


DOOUr  T.  ntOOTOB  A  GAHBUI  HFQ.  00. 


741 


The  reason  of  the  law  in  confining  the  riparian  right  of  access 
to  the  front  of  the  uplands,  and  in  not  recognizing  such  right  lat- 
erally, is  well  illustrated  in  the  present  case.  To  allow  plaintiff  a 
paramount  right  of  access  from  the  eastern  shore  of  her  uplands 
to  the  waters  of  the  bay  would  seriously  interfere  with  the  harbor's 
development  to  the  east  of  her  uplands,  by  preventing  the  build- 
ing of  piers  and  bulkheads,  and  would  deprive  defendant  and  other 
upland  owners  of  any  access  to  deep  water.  One  of  the  defend- 
ant's predecessors  in  title  obtained  a  patent  for  lands  under  wa- 
ter extending  from  defendant's  uplands  to  the  bulkhead  line.  The 
validity  of  this  patent  in  its  entirety  is  more  fully  considered  subse- 
quently. It  is  sufficient  here  to  say  that  its  validity  cannot  be 
questioned  by  plaintiff,  in  so  far  as  it  grants  land  under  water  to 
the  east  of  plaintiff's  uplands. 

[4]  My  conclusion  on  this  branch  of  the  case  is  Uiat  defendant's 
erections  and  fillings  within  the  limits  of  its  patent  to  the  east  of 
plaintiff's  uplands  do  not  unlawfully  interfere  with  any  riparian 
right  to  which  plaintiff  may  be  entitled,  and  the  prayer  of  the 
complaint  for  their  removal  must  be  denied. 

The  second  branch  of  the  case  remains  to  be  considered,  namely, 
the  validity  or  invalidity  of  the  respective  patents  of  the  parties,  with 
^ledal  reference  to  the  lands  under  water  where  the  boundaries  of  the 
Intents  overlap.  Defendant's  patent  is  the  elder,  having  been  granted 
in  1880,  while  that  of  the  pldntiff  was  granted  in  1887.  Defendant's 
patent  includes  lands  under  water  to  the  north  of  plaintiff's  uplands, 
and  between  them  and  the  bulkhead  line,  and  to  that  extent  overlaps 
plaintiff's  patent.  A  portion  of  defendant's  erections  and  fillings  is 
upon  these  lands  under  water. 

[S]  The  statutes  of  this  state  prohibit  the  granting  of  lands 
under  water  to  any  person  other  than  the  proprietor  of  '*adja- 
cent  lands."  Public  Lands  l^w  (Consol.  Laws,  c.  46)  §  7S,  subd. 
•5.  In  thus  limiting  grants  of  lands  under  water,  it  was  the  intention 
of  the  Legislature  to  recognize  and  protect  the  riparian  right  of  access 
to  deep  water,  which  the  courts  of  this  state  have  held  to  exist  inde- 
pendent of  statute.  See  Town  of  Brookhaven  v.  Smith,  188  N.  Y. 
74,  87,  80  N.  E.  665.  The  statute  is  to  be  construed  and  applied  with 
reference  to  this  legislative  intent.  In  the  present  case,  as  stated  in 
a  previous  part  of  this  opinion,  plaintiff's  right  of  access  to  deep  wa- 
ter is  from  the  north  shore  of  her  uplands ;  that  being  the  shore  which 
fronts  the  bulkhead  line. 

[8]  Defendant's  grant,  in  so  far  as  it  includes  lands  under  water 
to  the  north  of  plaintiff's  uplands,  impairs  plaintiff's  right  of  access, 
and  contravenes  the  intent  of  the  statute  to  protect  such  right.  Plain- 
tiff's uplands  are,  therefore,  to  be  regarded  as  "the  adjacent  lands" 
to  the  lands  imder  water  which  are  between  them  and  the  bulkhead 
line,  within  the  meaning  of  the  statute. 

[7J  It  is  contended,  however,  in  behalf  of  defendant,  that  it  was 
withm  the  power  and.  jurisdiction  of  the  commissi(»iers  of  the  land 
office,  in  granting  lands  under  water,  to  determine  how  they  should 
be  apportioned  between  adjoining  "adjacent"  owners,  and  that  in  the 
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exercise  of  such  power  the  commissicmers  have  properly  granted  to 
defendant's  predecessor  in  title  lands  under  water  with  a  frontage 
on  the  bulkhead  line  equal  to  the  entire  length  of  shore  line  of  defend- 
ant's uplands,  including  their  frontage  on'  the  creek  and  small  bay  or 
cove  into  which  the  creek  flows  to  the  south  of  plaintiff's  upholds. 
While  it  may  be  true  that  the  commissioners  have  the  power,  in  grant- 
ing lands  under  water,  to  determine  how  they  shall  be  apportioned 
between  adjoining  owners,  they  cannot  exercise  such  power  arbitrarily 
and  in  contravention  of  the  statute  by  which  their  power  to  grant 
lands  under  water  is  eimferred. 

"In  determining  wlio  are  adjacent  owners  and  bow  granta  of  land  ibonld 

be  apportioned  between  adjoining  adjac^t  ownetB,  *  *  *  the  same  prin- 
ciples apply  as  govern  the  division  between  riparian  proprietors  of  lands 
formed  by  allnvion."  People  ex  reL  Cornwall  v.  Woodruff,  30  App.  Dlv. 
43,  46,  51  N.  Y.  Snppw  S16,  616;  affirmed  on  opinion  below  1S7  N.  T.  708,  S3 
N.  a  112B. 

[8]  In  applying  these  rules  to  the  situation,  here  presented,  the  im- 
portant features  to  be  considered  are  the  irr^^Iar  ^ore  line,  marked 
by  deep  indentations  and  sharp  projections,  and  the  bulkhead  line.  To 
this  situation  the  following  rule  applies : 

"Tbe  lateral  limits  of  land  granted  to  a  patentee  mast  be  perpendicalar 
to  tbe  shore,  not  so  mnch  of  It  only  as  adjoins  the  subject  of  the  grant  but 
to  its  general  course;  otherwise,  where  the  shore  is  irregular  and  crooked, 
the  grants  to  which  adjoining  owners  would  be  entitled  (should  any  be  made) 
might  conflict  with  ea<^  other,  and  there  would  l>e  no  prlnclike  upon  which 
the  controversies  could  be  settled."  People  ex  rel.  Cornwall  v.  Woodruff, 
supra.  30  App.  Dlv.  46,  47,  51  N.  T.  8upp.  617,  following  and  qnottng  People 
T.  Scherm»hom,  19  Barb.  640. 

See,  also,  Knickerbocker  Ice  Co.  v.  ShuUz,  116  N.  Y.  382,  388,  22 
N.  E.  564. 

There  are  no  cases  in  this  state  which  involve  the  apportionment 
of  grants  of  land  under  water  with  reference  to  an  established  bulk- 
head line.  This  question  was  considered  by  the  Supreme  Court  of 
Rhode  Island  in  the  case  of  Aborn  v.  Smith,  12  R.  I,  370.  From  the' 
interesting  and  instructive  (pinion  of  Durfee,  C  J.,  in  that  case,  we 
quote  tibe  following: 

"Tbe  complainants  and  the  defendanta  are  owners  of  adjoining  estates  on 
the  west  bank  of  the  Providence  river.  The  complainants  bring  this  salt  to 
get  their  water  front  defined  as  against  the  defendants,  and  to  get  it  protected 
from  encroachments  by  injunction.  The  estates  lie  within  the  Iiarbor  line 
established  in  1855,  beginning  from  above  and  extending  considerably  below 
tbe  estates.  Ttits  line  runs  down  the  river  without  dmnge  of  direction  to 
a  point  near  its  end,  where  the  spur  of  a  projecting  headland  ^^ch  makes  a 
deep  elbow  In  the  shore  Is  penetrated  by  an  Irregular  cove  or  inlet.  That 
portion  of  the  shore  which  belongs  to  tbe  complainants  Is  sll^tly  tiongated 
by  its  ctmratore.  The  shon  above  has  been  filled  and  IminoTed  to  a  very 
consid«abIe  ^tent,  and  in  many  places  conu)letely  out  to  the  barber  line. 
The  complainants  claim  a  frontage  on  the  harbor  line  proportionate  to  th^ 
shore  lina  •  •  •  The  rule  invoked  by  the  complainants  is  a  rule  borrowed 
from  a  work  on  the  civil  law  which  was  applied  by  the  Supreme  Judicial 
Court  of  Massachusetts  to  the  apportionment  of  alluvion  in  the  bend  of  an 
unnavigable  river.  Deerfleld  v.  Arms.  17  Pick.  [Mass.]  41  [28  Am.  Dec.  276]. 
The  rule  has  been  approved  as  a  rule  for  the  apportionment  of  alluvion 
in  New  Tork  and  in  the  Supreme  Court  of  the  United  States,  O'Donnell  t. 
Kelsey,  10  N.  T.  412,  41S;  Nott  v.  Tbayer,  2  Bosw.  10;  Johnaton  t.  Jonea, 
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1  Blat^  200  [17  L.  Kd,  117].  It  bas  also  been  applied,  bat  not  Inrarlably,  to 
the  apportionment  of  tide-flowed  flats  lying  In  a  core  or  littoral  recess  among 
owners  of  the  uplands.  •  ♦  •  We  are  not  advised  that  any  rule  has  ever 
been  laid  down  for  a  case  llhe  the  one  at  bar.  The  problem  here  is  to  de- 
fine water  fronts  In  regard  to  a  harbor  line,  not  to  divide  flats  or  allnvlon. 
The  establishment  of  a  harbor  line,  we  have  held,  amounts  to  an  Implied 
permission  to  the  riparian  proprietors  within  It  to  fill  out  to  it.  The  ques- 
tion Is,  How  to  fill  out  to  it?  We  answer,  nil  straight  out  to  It  The  owners 
of  the  upland  are  In^Uedly  permitted  to  carry  the  upland  forward  to  the 
harbor  line,  so  that  eacif  owner  will  occupy  the  part  which  is  abreast  of  bis 
own  land.  There  may  be  exceptional  cases,  where  the  shore  or  harbor  line 
is  so  peculiar  that  permission  to  fill  straight  out  cannot  be  implied.  •  ♦  • 
It  follows  that  the  dividing  line  between  the  water  fronts  here,  In  case  the 
parties  have  not  established  one  for  themselves,  is  a  line  drawn  from  the 
shore  end  of  the  dwelling  line  so  as  to  intersect  at  right  angles.  This  rule 
Is  analogous  to  the  rule  laid  down  in  Gray  v.  Deluce,  6  Cnah.  [Mass.]  8.  and 
to  the  rule  applied  In  Thornton  t.  Grant,  10  B.  L  477-487  [14  Am.  B«p.  701].** 

Although,  under  the  New  York  rule  above  stated,  the  lateral  limits 
of  a  grant  must  be  perpendicular  to  the  "general  course"  of  the  shore, 
it  does  not  necessarily  follow  that,  if  the  New  York  rule  were  applied 
to  a  situation  like  that  presented  in  the  Rhode  Island  case* a  different 
restdt  would  have  been  reached  from  that  which  was  reached  by  the 
teamed  court  in  that  case.  If  the  "general  course"  of  the  shore  were 
a  straight  line  parallel  with  the  harbor  Hne,  it  would  be  wholly  im- 
material whether  the  lateral  limits  of  grant  were  made  perpendicular 
to  the  "general  course"  of  the  shore  or  to  the  harbor  line.  In  the 
case  now  under  consideration,  the  "general  course"  of  the  shore  of  de- 
fendant's uplands  is  a  straight  line  east  and  west  and  parallel  to  the 
bulkhead  line.  Whether,  therefore,  the  New  York  or  the  Rhode  Island 
rule  is  applied,  the  proper  division  line  for  the  purpose  of  apportion- 
ing frontage  on  tiie  bulkhead  line  between  plaintiff  and  def eni^t  is  a 
line  running  north  from  the  most  easterly  point  of  plaintiff's  uplands 
to  the  bulknead  line.  The  easterly  line  in  plaintiff's  patent  .so  runs, 
and  it  is  the  proper  divisiai  line  between  plaintiff's  lands  under  water, 
which  are  north  of  her  uplands,  and  those  of  the  defendant. 

[S]  Before  taking  up  the  question  whether  or  not  the  validity  of 
defendant's  patent  can  be  attacked  by  plaintiff  in  the  present  action, 
upon  the  ground  that  it  improperly  grants  land  under  water  to  tfie 
north  of  plaintiff's  uplands,  it  is  necessary  to  consider  the  further  issue 
raised  by  plaintiff,  namely,  that  defendant's  patent  grants  an  undue  pro- 
portion  of  lands  under  water  of  the  creek  and  of  the  small  cove  into 
which  the  creek  flows,  which  lie  between  plaintiff's  and  defendant's 
uplands.  It  is  not  questioned  that  the  lands  under  water  of  this  creek 
and  cove  are  included  in  the  lands  under  water  "adjacent  to  and  sur- 
rounding Staten  Island,"  which  the  ccnnmissioners  of  the  land  office 
are  authorized  by  statute  to  grant.  Public  Lands  Law  (Consol.  Laws, 
c.  46)  §  75,  subd.  4.  Although  plaintiff  has  not  obtained  a  grant  of 
any  knds  under  water  of  the  creek  and  cove,  she  has  the  right  to 
make  application  therefor. 

Upon  grounds  which  have  already  been  stated,  neither  plaintiff 
nor  defendant  is  entitled  to  an  extended  frontage  on  the  bulkhead 
line  by  reason  of  their  shore  frontage  on  the  creek  and  cove.  See 
People  ex  rel.  Cornwall  v.  Woodruff,  supra.  Frontage  on  the  bulk- 
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head  line  is  not,  therefore,  an  element  to  be  taken  into  considera- 
tion in  the  apportioning  of  lands  under  water  of  the  creek  and 
cove.  The  value  of  these  lands  under  water  is  in  proportion  to  the 
quantity,  and  they  should  be  apportioned  so  that  the  parties  will 
have  an  equal  share  thereof  in  proportion  to  their  uplands.  See 
peerfield  v.  Arras,  17  Pick.  (Mass.)  41,  45,  28  Am.  Dec.  276.  This  rule 
is  not  to  be  applied  •arbitrarily,  but  equitably  and  judiciously,  with 
regard  to  the  whole  situation  presented,  and,  when  so  applied,  it 
does  not  appear  that  an  undue  quantity  of  the  lands  under  water 
of  the  creek  and  cove  has  been  granted  by  defendant's  patent.  The 
result  is  that  the  only  injury  disclosed  by  the  evidence  for  which 
plaintiff  may  seek  redress  by  action  is  the  unlawful  grant  to  an- 
other of  the  lands  under  water  to  the  north  of  her  uplands,  and  it 
remains  to  be  considered  whether  she  can  obtain  relief  therefor  in 
the  action  which  she  has  brought. 

[10]  It  is  well  settled  that,  where  evidence  dehors  the  patent  is 
required  to  show  the  validity  thereof,  the  patent  can  be  avoided 
only  in  a  direct  proceeding  to  review  the  action  of  the  commission- 
ers, or  by  an  action  in  equity  to  vacate  the  patent.  This  rule, 
however,  does  not  prohibit  an  action  by  an  individual  to  have  a 
patent  declared  void  as  a  cloud  on  his  title.  Lally  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  123  App.  Div.  35,  107  N.  Y.  Supp.  868,  and  cases 
there  cited.  If  the  present  action  was  purely  one  to  restrain  a 
trespass,  plaintiff  would  be  concluded  by  defendant's  patent,  and 
no  relief  could  be  granted.  Saunders  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  144  N,  Y.  75,  38  N.  E.  992,  26  L.  R.  A.  378,  43  Am.  St.  Rep. 
729.  Plaintiff  in  her  complaint,  however,  not  only  demands  judg- 
ment that  defendant  be  restrained  from  committing  acts  of  tres- 
pass upon  the  lands  under  water  within  the  confines  of  the  de- 
scription in  the  letters  patent  under  which  she  claims,  but  she  also 
demands  judgment  that  defendant  be  barred  from  all  claim  to  and 
estate  in  said  lands  under  water,  and  that  the  patent  under  which 
defendant  claims,  so  far  as  it  purports  to  convey  any  of  the  lands 
under  water  that  are  within  plaintiff's  patent,  be  adjudged  void 
and  of  no  effect.  In  view  of  this  prayer  for  relief,  and  the  allega- 
tions of  the  complaint  which  support  it,  the  action  may  properly 
be  limited  as  one  to  quiet  title,  and  to  remove  a  cloud  thereon,  and 
mcidentally  to  enjoin  defendant's  interference  with  lands  under 
water  to  which  plaintiff's  title  is  established.  Such  an  action  may 
be  maintained  (Lally  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra),  and  un- 
der the  facts  established  by  the  evidence  in  this  case  plaintiff  is  en- 
titled to  the  relief  demanded. 

Each  party  attacks  the  validity  of  the  patent  of  the  other  for  al- 
leged defects  and  irregularities  in  the  application  therefor.  It  is 
not  necessary  to  determine  these  questions,  since  plaintiff  is  not 
entitled  to  a  grant  of  the  lands  under  water  included  in  defendant's 
patent,  other  than  that  portion  of  them  which  is  in  front  of  plain- 
tiff's uplands,  and  defendant  is  not  entitled  to  a  grant  of  the  lands 
under  water  which  have  been  granted  plaintiff.  See  Peabody  Gold 
Mining  Co.  v.  Gold  Hill  Mining  Co.  (C.  C.)  106  Fed.  241. 
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[11]  The  action  by  reason  of  its  nature,  is  not  barred  by  the 
statute  of  limitations.  See  Miner  v.  Beekman,  50  N.  Y.  337,  343 ; 
People  ex  rel.  Townsend  v.  Cady,  18  Jones  &  S.  399,  403 ;  Galway 
V.  Metropolitan  EI.  R.  Co.»  128  N.  Y.  132.  28  N.  E.  479,  13  L.  R. 
A.  788. 

Judgment  for  plaintiff  in  accordance  with  this  opinion,  with 
costs. 

Judgment  for  plaintiff,  with  costs. 


(Snpreme  Court,  Appelate  Division,  Second  D^iiartment  October  11,  lftl2.) 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  D.  Sprague  against  the  Tangier's  Development 
Company.  From  an  order  refusing  to  advance  the  case  to  the  day  cal- 
endar, plaintiff  appeals.   Reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG.  THOMAS, 
CARR,  and  WOODWARD,  JJ. 

Ix>uis  Salant,  of  New  York  City,  for  appellant 

PER  CURIAM.  Order  reversed,  without  costs,  and  motion  for 
preference  granted. 

JENKS,  P.  J.,  and  THOMAS.  CARR.  and  WOODWARD,  JJ.. 


HIRSCHBERG,  J.  (dissenting).  I  c&nnot  concur  in  the  decision 
which  my  learned  associates  are  making  in  this  case.  The  appeal  is 
from  an  order  made  at  the  Trial  Term  of  the  Supreme  Court  in  the 
county  of  Kings,  denying  the  plaintiff's  motion  to  advance  the  case  as 
preferred  to  the  day  calendar  for  the  8th  day  of  April,  1912.  The 
action  was  at  issue  in  November.  1911,  and  the  motion  was  made  un- 
der the  Kings  county  calendar  rule  10.  which  provides  for  a  prefer- 
ence in  actions  brought  to  recover  "for  work,  labor,  and  services."  I 
am  averse  to  unnecessary  interference  with  the  disposition  of  the  cal- 
endars by  the  trial  justices,  and  I  think  that,  where  any  interference  is 
made,  it  should  be  limited  to  cases  in  which  the  trial  justice  is  un- 
questionably wrong.  As  he  was  clearly  right  in  the  present  instance, 
I  do  not  think  he  should  be  hampered  1^  our  interference. 

The  reason  for  the  giving  of  preferences  to  actions  brought  to  re- 
cover for  work,  labor,  and  services  is  obvious.  While  the  services 
need  not  be  manual,  or  the  work  menial  or  laborious,  in  the  ordinary 
sense,  the  object  of  the  preference  is  to  give  a  speedy  trial  to  those 
who  otherwise  might  be  deprived,  for  a  long  period,  of  money  needed 
for  their  daily  sustenance.  It  is  the  individual  who  is  receiving  either 
wages  or  a  salary  for  his  work,  whether  physical  or  mental,  who  is 
protected  by  the  rule  in  question.  It  is  the  daily  worker,  as  sudi.  the 
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man  who  is  dependent  on  the  stipulated  stipend,  whether  by  the  day, 
week,  or  month,  for  his  support,  who  is  protected  by  the  rule,  and 
who,  because  of  die  needs  of  his  position,  is  enabled  by  the  prefer- 
ence to  try,  his  case  sooner  than  he  would  otherwise  be  able  to  do, 
thereby  shortening  the  period  of  delay  which  would  deprive  him  of 
his  accustomed  pay.  As  was  pointed  out  by  Mr.  Justice  Putnam,  in 
denying  a  similar  motion  in  the  case  of  St.  John  v.  KHoppenberg,  New 
York  Law  Journal,  October  25,  1911,  the  provision  under  considera- 
tion was  inserted  in  rule  10  in*  place  of  the  former  rule,  preferring 
"any  action  on  contract,"  thereby  limiting  the  preference  to  claims  of 
ordinary  employ^,  in  analc^  to  the  corresponding  rule  of  preference 
in  the  First  Department,  viz.,  calendar  rule  5,  relating  to  "wages,  sal- 
ary, or  compensation  for  services." 

In  the  case  at  bar  the  action  is  brought  to  recover  a  balance  claimed 
to  be  due  to  the  plaintiff  under  a  contract  with  the  defendant,  by 
which  the  plaintiff  was  to  sell  for  the  defendant  certain  lots  and  plots 
of  real  estate  on  Long  Island  from  time  to  time,  and  certain  bonds,  at 
the  agreed  compensation  of  a  commission  of  10  per  cent,  qf  the  net 
purchase  price;  the  first  payment  on  each  purchase  apparently  being 
20  per  cent,  of  the  purchase  price,  and  the  plaintiff  to  be  paid  by  re- 
ceiving one-half  of  the  first  m<meys  received  on  each  sale.  The  con- 
tract was  carried  out  at  various  times  during  the  period  intervening  the 
month  of  September,  1910,  and  the  13th  day  of  June,  1911,  during 
which  time  Uie  plaintiff  claims  to  have  sold  a  large  number  of  lots 
and  plots  of  real  estate  and  also  a  large  number  of  bonds.  He  alleges 
that  his  agreed  commissions  amounted  to  the  sum  of  $9,960,  of  which 
only  the  sum  of  $2,435  has  been  paid,  leaving  due  and  owing  the  bal- 
ance of  $7,525,  to  recover  which  the  suit  is  brought.  Although  the 
plaintiff  alleges  in  his  affidavit  accompanying  the  motion  papers  that 
he  worked  during  that  perio'd  exclusively  for  the  defendant  and  in 
the  office  of  the  defendant,  I  think  the  nature  of  his  claim  as  a  real 
estate  and  bond  broker,  together  with  the  large  amount  involved,  the 
numerous  items  of  the  claim,  and  the  long  period  of  time  during  which 
the  account  was  pennitted  to  run,  suggesting  the  possibility  of  a  trial 
by  reference,  suffice  to  remove  the  case  from  the  class  of  wage-earners, 
for  whose  protection  the  rule  in  question  is  designed. 

There  is,  however,  an  additional  reascm,  and  to  my  mind  a  con- 
clusive one,  why  the  learned  justice  at  the  Trial  Term  was  right  in 
denying  the  application  for  the  preference.  By  the  very  express  terms 
of  the  plaintiff's  contract,  he  was  to  receive  nothing  for  his  work, 
labor,  and  services.  He  was  to  be  paid  for  results,  and  results  only. 
In  other  words,  it  was  the  fruition  of  his  labor,  and  not  the  endeavor, 
which  was  to  be  compensated.  In  a  strict  sense,  he  was  not  to  be  paid 
oy  the  defendant  at  all,  excepting  in  the  sense  that  he  was  entitled 
under  the  contract  to  one-half  of  each  specific  first  payment  made  on 
a  sale,  and  the  defendant  agreed  to  give  him  that  specie  money.  He 
was  to  receive  a  limited  pro  rata  share  of  a  joint  enterprise,  in  char- 
acter, although  not  in  extent,  like  a  share  in  the  profits  of  a  partner- 
ship. But  for  his  labor,  as  such,  he  was  to  receive  nothing.  In  this 
respect  he  differs  materially  and  substantially  from  the  salesman,  who 
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is  to  be  paid  for  his  work  in  a  store,  whether  or  not  he  succeeds  in 
making  sales.  In  the  case  at  bar  the  plaintiff,  though  he  m^ht  work 
day  and  night,  week  after  week,  to  sell  a  plot  of  ground  of  small 
value,  if  he  failed  to  make  the  sale,  would  receive  nothing  for  his  long 
period  of  work,  labor,  and  services ;  on  the  other  hand,  if  he  succeeded 
in  making  a  sale  of  a  valuable  piece  of  property  in  a  short 
time,  he  would  receive  a  large  sum  of  money  out  of  the  pur- 
chase price,  this  because  his  pay  was  based  exclusively  upon 
the  result,  and  was  not  to  be  measured  by  the  labor  involved,  the 
amount  of  woric  devoted  to  it,  or  the  extent  of  the  services  required. 
In  view  of  these  undisputed  facts,  it  is  a  very  strange  and  distorted 
construction  of  his  contract  to  say  that  he  is  suing  for  wages  as  such, 
or  for  compensation  based  upon  and  designed  to  remunerate  him  spe- 
cifically for  his  work,  labor,  and  services. 

The  precise  nature  of  the  plaintiff's  cause  of  action,  as  stated  in 
the  complaint,  is  very  clear.  It  is  for  money  had  and  received.  The 
defendant  has  received  the  money  which  it  was  to  give  to  the  plaintiff 
for  his  commissions.  It  is  conceded  that  the  money  has  been  de- 
manded, and  payment  refused.  It  has  therefcH-e  been  converted  by 
the  defendant,  and  with  the  insertion  of  an  appropriate  allegation  to 
that  effect  in  the  complaint,  the  action  would  be  in  tort  for  such  con- 
version. 

I  vote  to  affirm. 


SOHREIBBR  T.  SOHOMACKBR  PIANO  FORTE  MFG.  OO.  et  aL 
(Supreme  Coart,  Ai^Ilate  DiTlslon,  First  Department.    October  25,  1012.) 

1.  BaNKBUFTCT  ^  435*>--NONOOHFUAnOX  WITH  Jm^OMKffT— EXCUSE— -PlEAD- 

IHO. 

Where  Jo^ment  was  rmdered  against  drfendant  corporation  by  de- 
ftitilt  In  sequestra tloo  proceedings  In  a  snlt  for  divorce,  restraining  pay- 
ment of  the  corporation's  bonds  or  coupons  to  any  other  person  than 
plaintiff,  and  requiring  payment  of  the  coapona  to  him,  refusal  to  make 
such  payment  is  not  excueed  becaase  the  corporation  bad  been  adjudged 
bankrupt  prior  to  rendition  of  such  judgment;  a  discharge  in  bankrupt- 
cy not  having  been  pleaded. 

[Ed.  Note.— For  other  cases,  aee  Bankruptcy,  Cent  Dig.  fS  824-Si:U: 
Dee.  Die  I  485.*1 

2.  DiTOEOK  ((  208*>— JUDQICBIIT— OOMFLIARCB. 

A  corporation,  which  was  ordered,  in  sequestration  proceedings  in  a 
wait  for  divorce,  to  pay  certain  interest  coupons  to  plaintiff,  had  no  right 
to  demand  security  against  its  being  required  to  pay  to  another  person. 

[Ed.  Note.— For  other  caaee,  aee  Divorce,  Gent  Dig.  {  741 ;  Dec.  Dig. 
i  266.*] 

*8.  GoirRXPT  (f  29*)— PmnaniaifT. 

A  corporation  may  be  fined,  and  Ita  president  may  be  panlahed,  tor 
contempt  ot  court. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Oent  Dig.  H  86-90;  Dea 
Dig.  I  29.*] 
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Appeal  from  Special  Term,  New  York  County, 
Action  by  Benjamin  F.  Schreiber,  receiver  in  sequestration, 
against  the  Schomacker  Piano  Forte  Manufacturing  Company,  im- 
pleaded with  Alfred  L.  Garden.  From  an  order  refusing  to  punish 
the  company  and  its  president  for  contempt  in  failing  to  pay  a 
certain  amount  as  directed  in  a  judgment,  plaintiff  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

William  L.  Snyder,  of  New  York  City,  for  appellant. 
Richard  Ely,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  The  plaintiff  was  appointed  a  receiver  in 
sequestration  proceedings,  and  as  such  moved  to  punish  the  Piano 
Company  and  its  president  for  contempt  of  court  in  refusing  to  pay 
to  him,  as  such  receiver,  an  amount  directed  in  a  judgment  to  be 
paid. 

[1]  The  defendant  Garden  is  the  husband  of  one  Lillian  L  Gar- 
den.   In  1883  he  commenced  an  action  against  her  for  divorce. 

She  interposed  an  answer,  denying  the  materia!  allegations  of  the 
complaint,  and,  after  issue  had  been  joined,  obtained  an  order  di- 
recting him  to  pay  her,  during  the  pendency  of  the  action,  $12 
per  week  alimony.  He  appealed  from  the  order,  but  it  was  af- 
firmed. After  the  order  was  granted,  he  left  this  state,  and  has 
not,  so  far  as  appears,  since  returned.  There  is  now  due  the  plain- 
tiff for  alimony  upwards  of  $17,000.  He  is  the  owner  and  in  pos- 
session of  13  bonds  of  the  Piano  Company.  They  are  of  the  par 
value  of  $1,000  each,  and  bear  interest  at  the  rate  of  6  per  cent 
per  annum,  payable  on  the  1st  of  January  and  July  of  each  year. 
Garden  having  refused  to  pay  the  alimony  directed,  the  plaintiff 
obtained  leave  from  the  court  to  bring  an  action  for  the  purpose 
of  sequestering  these  bonds  and  the  coupons  attached  and  reduc- 
ing them  to  possession.  The  Piano  Company  was  made  a  party 
defendant,  and  service  of  the  summons  was  personally  made  upon 
it.  It  defaulted,  and  judgment  was  thereafter  rendered  in  favor  of 
the  plaintiff,  which,  among  other  things,  restrained  the  Piano  Com- 
pany paying  the  bonds  or  coupons  to  any  other  person  than  the 
plaintiff,  and  also  directing  it  to  pay  to  him  the  coupons  as  they 
fell  due.  On  July  1,  1911,  interest  to  the  amount  of  $390  became 
due,  and  a  similar  amount  January  1,  1912.  Demand  was  made 
upon  the  Piano  Company  that  it  pay  this  amount  to  the  plaintiff, 
which  it  has  neglected  and  refused  to  do,  unless  given  security 
against  being  required  to  pay  to  another  person.  The  security  was 
not  given,  and  thereupon  this  motion  was  made. 

The  only  excuse  offered  for  the  refusal  to  pay  is  the  fact  that,* 
prior  to  the  rendition  of  the  judgment  directing  it  to  make  the 
payment  to  the  plaintiff,  the  Piano  Company  was  adjudicated  a 
bankrupt.  If  that  be  true,  it  is  no  reason  why  the  payment  should 
not  be  made.  I  am  of  the  opinion  the  motion  should  have  been 
granted,  upon  the  ground  that  the  Piano  Company,  having  permit- 
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ted  judgment  to  be  rendered  against  it,  without  pleading  its  dis- 
charge in  bankruptcy,  and  without  interposing  any  answer  at  all, 
is  now  estopped  from  raising  that  question.  It  has  the  money, 
and  is  at  most  a  mere  stakeholder. 

[2,3]  The  judgment  fixes  the  rights  of  the  parties,  and  by  it 
the  Piano  Company  is  restrained  from  paying  the  interest  to  any 
person  other  than  the  plaintiff,  and  it  directs  it  to  pay  to  him.  At 
the  time  the  motion  was  made  to  punish  for  contempt,  there  was, 
therefore,  due  the  plaintiff  from  the  defendant  $780,  and  it  was  its 
duty  under  the  judgment  to  make  that  payment.  It  had  no  right 
to  demand  security,  and  the  plaintiff  was  justified  in  refusing  to 
give  it.  Its  refusal  to  make  the  payment  constituted  a  contempt 
of  court.  Park  v.  Park,  80  N.  Y.  iSo.  A  corporation  may  be  fined 
"for  contempt  of  court  (section  773,  Judiciary  Law  [Consol.  Laws 
1909,  c.  30]),  and  its  president  is  also  a  proper  party  to  punish  for 
contempt  (Matter  of  Westminster  Realty  Corporation,  123  App. 
Div.  797,  108  N.  Y.  Supp.  551 ;  Lawrence  v.  Harrington,  63  Hun, 
195,  17  N.  Y.  Supp.  649). 

The  order  appealed  from,  therefore,  is  reversed,  and  the  motion 
g^nted. 

Settle  order  on  notice.  All  concur. 


DAVIS  T.  DAVIS. 

(Snpmw  CVrnr^  A^dlate  Dlvl8i(»i,  First  Department   October  2B,  1912.) 

DZTOBCB  (if  120,  186*) — IrniDSLITr—ETIDBROI. 

D^endant  went  to  a  botel  wltb  a  yonng  woman,  not  bis  wife,  and 
under  an  assumed  name  registered  bis  companion  as  bis  wife.  Th^  were 
assigned  to  a  soite,  for  wblcb  be  paid  In  advance  for  one  day.  Immedi' 
ately  before  going  to  tbe  hot^  they  bad  been  to  anotber  botel,  wbere 
tbey  had  dined  together,  and  where  def^dant  had  registered  himself 
and  the  woman  as  his  wife  under  another  fictitious  name,  and  bad  some 
dlscoaslon  wltb  the  room  derk,  after  wbldi  they  had  left  In  an  action 
for  divorce,  defmdant  contested  tbe  caae^  doiled  tbe  Inferwce  of  crim- 
tmil  intimacy,  but  did  not  take  tbe  stand  In  his  own  behalf.  Held,  that 
tbe  facts  did  not  justify  an  inference  that  defendant  and  his  wife  were 
.acting  in  coUnsion,-  to  afford  her  an  apparent  basis  for  an  action  for 
divorce  without  his  having  aetuall;  oommltted  adultery,  bat  warranted  a 
decree  for  adultery. 

[Ed.  Note.— For  other  cases,  set  Dtroice,  Gent  Dig.  ||  411-441,.  40% 
454;  Dec  Dls.  H  136.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Aida  L.  Davis  against  Charles  L.  Davis  for  divorce. 
From  an  order  denying  pldntis's  application  for  judgment  on  report 
of  a  referee,  she  appeals.  Reversed,  and  interlocutory  judgment  of 
divorce  entered. 

Argued  before  INGRAHAM,  P.  T..  and  McLAUGHLIN,  LAUGH- 
LIN,  GIERKE,  and  SCOTT,  JJ. 

*For  etltar  euw  m*  mom  topie  4  i  xdmbbr  in  Dm.  A  Am.  Digs.  1907  to  ^^Kb^,  A  Rap'r  IndUM 
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W.  C.  Percy,  of  New  York  City,  for  appellant 
Allen  C.  Bragaw,  of  New  York  City,  for  respondeat 

LAUGHLIN,  J.  This  is  an  action  for  divorce.  The  plaintiff  al- 
leged that  on  the  12th  day  of  December.  1911,  at  the  Grand  Union 
Hotel,  New  York,  the  defendant  oommitted  adultery  with  a  woman 
unknown  to  her.  This  allegation  was  pat  in  issue.  The  uncontro- 
verted  evidence  shows  that  at  the  time  .and  place  specified  in  the  com- 
plaint the  defendant,  accompanied  by  a  young  woman  not  his  wife, 
entered  the  hotel  with  one  traveling  bag,  and  under  an  assumed  name 
registered  his  companion  as  his  wife;  that  they  were  assigned  to  a 
suite  of  rooms,  for  which  he  paid  in  advance  for  the  period  of  one 
day,  and  were  escorted  to  the  elevator  leading  to  rooms  by  a  bell  boy, 
who  had  the  key  and  carried  the  traveling  bag;  that  they  entered  the 
elevator,  the  door  of  which  was  then  closed ;  that  shoruy  thereafter 
the  boy  returned  to  the  office  unaccompanied  by  either  of  them  and 
without  the  traveling  bag;  and  that  immediately  before  gQing  to  the 
Grand  Union  Hotel  they  had  been  to  the  Hotel  Belmont,  across  the 
avenue,  where  they  dined  together,  and  where  the  defendant  had  reg- 
istered the  woman  and  himself  under  another  fictitious  name,  and  had 
had  some  discussion  with  the  room  clerk,  after  which  they  left.  On 
this  evidence,  the  referee  found  in  favor  of  the  plaintiff.  The  learned 
judge  presiding  at  Special  Term  was  of  opinion  that  the  evidence  was 
insufficient  to  warrant  a  decree,  and  denied  the  motion  to  confirm  the 
report. 

If  the  action  had  not  been  defended,  it  may  well  be  that  the  infer- 
ence of  criminal  intimacy  would  not  be  warranted  by  this  evidence, 
for  the  parties  might  by  collusion  thus  lay  the  foundation  for  divorce 
by  misleading  circumstantial  evidence;  but  the  action  was  defended, 
and  the  confirmation  of  the  report  of  the  referee  was  opposed.  The 
only  reasonable  theory  on  which  it  could  be  said  that  tiie  defendant 
was  not  guilty  of  criminal  intimacy  with  the  woman  accompanying 
him  on  the  occasi(»i  in  question  is  that  he  was  at  the  time  acting  in 
collusion  with  his  wife  to  afford  her  an  apparent  basis  for  the  action, 
without  having  committed  the  act  of  infidelity  on  which  only  the  law 
authorizes  a  divorce.  In  the  absence  of  any  evidence  pointing  in  that 
direction,  it  is  not  a  reasonable  inference  that  he  was  then  in  collusion 
with  his  wife  to  enable  her  to  obtain  a  divorce,  and  has  since  changed 
his  mind;  for,  if  that  were  so,  he  would  doubtless  have  taken  the 
stand  in  his  own  behalf,  which  he  did  not  do.  The  inference  is  irre- 
sistible, therefore,  that  he  registered  and  hired  the  suite  of  rooms  for 
the  purpose  of  having  intimate  relations  with  the  Woman  accompany- 
ing him,  and  all  of  tJie  circumstances  point  to  the  fact  that  she  must 
have  known  that  such  was  his  purpose,  and  it  is  fairly  to  be  inferred 
that  they  went  to  the  suite  of  rooms  to  which  they  were  assigned  and 
consummated  their  mutual  desire. 

We  are  of  opinion,  therefore,  that  the  report  of  the  referee  should 
have  been  confirmed.  It  follows  that  the  order  should  be  reversed, 
with  $10  costs  and  disbursements,  and  interlocutory  judj^ent  of 
divorce  entered,  with  costs  of  the  action.  All  concur. 
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BBIOHTA  T.  SIHON. 


(SapTona  Oonrt,  Appelate  DlTteUni,  Flrat  Department   Octolwr  2B,  1912.) 

DucoTBBT  (I  40*)— AmoKOBiut  AooiDnre— StZAUNAnoiT  or  DnnirDANT  bi- 
von  TBuii— Scon. 

FlatDtlfl  Boed  for  InJiirleB  1^  twine  strncfc  ti7  detaiduit^B  RotomoMle 
In  a  public  street  DefendanVs  Uabllny  fOr  tbe  <q)eratlon  of  tlie  machine 
at  the  time  and  place  in  qnestJon  was  pat  In  Issne,  and  he  also  denied 
.  all  the  auctions  with  reflect  to  negligence  In  operating  the  same.  Held 
that  In  the  abswce  of  a  showing  that  defoidant's  examination  before 
trial  would  be  faroiable  or  essraitlal  to  plaintiff  ^th  reference  to  the 
question  of  negllg^ce,  her  right  to  examine  defendant  before  trial  should 
be  limited  to  the  question  whether  defendant  was  operating  tbe  machine 
at  the  time,  and.  If  not,  as  to  what  was  hla  relation  to  the  person  who 
was  operating  it 

[Ed.  Note. — For  other  cases,  see  Dlscoverr,  Cent  Dig.  H  62,  68 ;  Dec. 
Dig.  I  40.*]  Hi  w  . 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Marie  Brichta  against  J.  Xavier  Simon.  From  an 
order  denying  defendant's  motion  to  ^cate  an  order  for  his  exam- 
ination before  trial,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN.  CLARKE,  and  SCOTT,  JJ. 

Clifford  S.  Bostwick,  of  New  York  City,  for  appellant. 
Michael  Schaap,  of  New  York  City  (Charies  H.  Levitt,  of  Brook- 
lyn, on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligent  operation  of  the  defendant's 

automobile  on  one  of  the  public  streets  of  the  city  of  New  York. 
The  liability  of  the  defendant  for  the  operation  of  the  automobile 
at  the  time  and  place  in  question  is  put  in  issue.  It  is  incumbent 
on  the  plaintiff,  therefore,  to  show  whether  the  defendant  was  op- 
erating the  automobile,  and,  if  not,  his  relationship  to  the  person 
who  was  operating  it,  and  to  that  extent  she  was  entitled  to  an 
order  for  the  examination  of  the  defendant.  The  defendant,  how- 
ever, denies  all  of  the  allegations  of  the  c(»nplaint  with  respect  to 
negligence  in  operating  the  automobile,  and  nothing  is  shown  to 
indicate  that  his  examination  on  that  point  would  be  favorable,  or 
is  essential,  to  the  plaintiff. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  to  the  extent 
of  modifying  the  order  for  the  examination  of  the  defendant,  by 
limiting  it  to  proof  as  to  who  was  operating  the  automobile,  and 
the  defendant  s  responsibility  therefor.   All  concur. 

•P«r  otlMT  tmmem  «m  suna  topic  4 1  hvkbeu  1b  Dm.  *  Am.  Did.  U07  to  data,  &  Bap'r  Indent 
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BOHB  T.  LINOH. 


(Supreme  Court  Appellate  Term,  First  Department   October  28.  1912.) 

Afpkax.  Ain>  Ebbob  (|  848*)— Tiira  fob  TAKaa. 

Service  defendant  on  plaintiff  of  an  oidw  dcmylng  a  nev  trial,  ntter 
Terdlct  for  plaintiff,  doee  not  limit  the  time  for  appeal  defoidant  from 
the  order;  service  by  tbe  loser  not  excnadng  failure  to  serve  by  die 

winner. 

TEd.  Note.— For  otber  cases,  see  Appeal  and  Error,  Gent  Dig.  H  1900^ 
1904;  De&  Dig.  |  848.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  William  H.  Rohr  against  Geom  W.  Linch,  receiver 
of  the  Second  Avenue  Railroad  Company.  I^m  an  order  refusing 
to  settle  a  proposed  case  on  appeal,  defendant  appeals.  Reversed, 
and  motion  granted. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI-  ■ 
JUR,  JJ. 

Charles  £.  Chalmers,  of  New  York  City,  for  appellant 
Abraham  M.  Pariser,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  recovered  a  verdict  on  February  29,  1912,  on 
which  judgment  was  entered  on  March  2,  1912,  and  a  copy  of  the 
judgment,  with  notice  of  entry,  was  duly  served  on  the  same  day. 
On  March  4th  defendant  entered,  and  on  March  4&  or  6th  he 
served  a  copy  of  the  usual  order  denying,  his  motion  for  a  new 
trial,  which  recited  that  it  was  entered  on  motion  of  the  plainti^'s 
attorney.  This  order  was  never  served  upon  defendant,  but  was 
only  served  by  defendant  upon  plaintiff.  On  March  30,  1912,  de- 
fendant served  a  notice  of  appeal  from  both  judgment  and  order. 

The  time  to  serve  a  notice  of  appeal  from  the  judgment  expired 
on  March  12th  (Code,  §  3190) ;  but  the  time  to  appeal  from  the 
order  denying  a  motion  for  a  new  trial  had  not  expired,  because 
that  order  was  never  served  upon  the  defendant  (Code,  §  3190; 
Baylies  on  New  Trials  and  Appeals,  173;  Harnett  v.  Westcott 
[Super.]  2  N.  Y.  Supp.  10;  Kolatch  v.  Wiltchik,  L.  J.,  March  16, 
1909).  Service  by  the  loser  upon  the  winner  does  not  limit  the 
former's  time  to  appeal.  Kilmer  v.  Hathorn,  78  N.  Y.  228,  231, 
232;  Smith  v.  Havens  Relief  Soc'y,  115  App.  Div.  185,  187,  100 
N.  Y.  Supp.  932;  McGruer  v.  Abbott,  47  App.  Div.  191-193,  62 
N.  Y.  Supp.  123. 

Order  reversed,  and  motion  granted,  with  $10  costs  and  disburse- 
ments of  the  appeal.   All  concur. 


•For  ethar  ohm  mc  same  topic  *  I  mnun  in  Dm.  *  Am.  Diss.  1907  to  dat^  ft  B«p^  IsdozN 
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HIBSH  T.  BLAIR  et  ftL  (two  caseaV 


(Supreme  Court,  AppeUate  Division.  Flrat  Department   October  18,  1812.) 

DnOOTEBT  (i  41*) — EXAWHATION  BKFOBE  TBIAI^RIOHT  TO. 

Examination  of  defendants  before  trial  should  be  denied,  where  It  ap- 
pears that  the  examination  Is  directed  to  facta  which  will  only  be  ma- 
terial upon  an  accounttng,  if  one  la  ordered. 

[Ed.  Note.— For  other  cases,  see  DiacoTwy,  Omt  Dig.  1 64;  Dec.  Dlf. 

i  41.*] 

Laughlln,  J.,  dissentlns. 

Appeal  from  Special  Term,  New  York  County. 

Actions  by  Adolph  Hirsh  and  by  Sophie  Hirsh  against  David  H. 
Blair  and  another.  From  an  order  refusing  to  vacate  an  order  for 
the  examination  of  defendants  before  trial,  they  appeal.  Reversed, 
and  motion  granted. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

A.  J.  Rifkind,  of  New  York  City,  for  appellants. 
Mason  Trowbridge,  of  New  York  CSty,  for  respondents. 

PER  CURIAM.  The  orders  appealed  from  should  be  reversed, 

with  $10  costs  and  disbursements,  and  the  motions  to  vacate  the 
orders  for  the  examination  of  the  defendants  before  trial  granted, 
upon  the  ground  that  the  examination  is  directed  to  facts  which, 
will  only  he  material  upon  an  accounting,  if  one  is  ordered. 


Supreme  Court,  AppeUate  Twm,  First  Departmoit  Octobo-  23,  1912.) 

AFPUI.    AlfD    EBBOS   (I  6fl0*) — ^BbOOBD— SxmXOISKCT— IHBBOPEB  ABGUHBin 

OF  COUNSBU 

One  of  the  Ibsusb  ma  whether  a  rtrilce  called  In  defendant's  factory. 
In  wbldi  plalntlfl  parUdpated,  was  a  genuine  strike  or  was  Instigated 
by  defendant  m^ely  to  iire  him  an  opportunity  to  discharge  plaintilf, 
which  Involved  the  Question  of  whether  the  prices  to  be  paid  were  fixed 
defendant's  foreman  and  a  price  committee  of  workmen,  and  plaln- 
tuTs  counsel  commented  on  defendant's  failure  to  call  as  witnesses  the 
members  of  such  price  committee,  adding,  "Doubtless  they  are  still  in  the 
employ  of  defendant"  Defendant's  counsel  requested  the  court,  by  rea- 
son of  such  comment,  to  charge  that  no  lnferen<»  could  be  drawn  against 
defendant  by  reason  of  his  failure  to  call  the  price  committee^  which  was 
refused,  and  on  settlonent  of  the  case  the  remarks  of  plaintUTs  counsel 
In  Bomming  up  were  stricken  from  the  record.  Held,  that  such  remarks 
■hoidd  be  Included  in  the  record,  as  the  objection  thereto  was  substantial, 

[Ed.  Note.— For  other  cases,  see  Mfpeal  and  Error,  Cent  JUg.  H  2S30- 
2S45;  Dec  Dig.  I  6G».*] 

•Ver  othtr  caMt  lee  uma  topic  *  I  xukbbb  la  Dae.  *  Am.  Dlgi.  1807  to  data,  ft  lUp'r  IndexM 


LAUGHLIN.  J.,  dissents. 


GBIOBR  T.  RAFOPORT. 
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Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Samuel  Geiger  against  Jacob  Rapoport.  From  an  or- 
der denying  4^^,'^"*^3"t's  motions  to  resettle  the  case  on  appeal,  de- 
fendant appeals.   Reversed,  and  resettlement  directed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  Bl-r 
JUR,  JJ.  ■ 

Henry  Fliiegelman,  of  New  York  City  (M.  Spencer  Bevins,  of 
New  York  City,  .of  counsel),  for  appellant. 
'    Max  D.  Steuer,  of  New  York  City,  for  respondent. 

BIJUR,  J.  One  of  the  questions  litigated  on  the  trial  was 
whether  a  strike  called  in  defendant's  factory,  in  which  strike  plain- 
tiff participated,  was  a  genuine  strike  or  a  collusive  one,  instigated 
by  the  defendant  in  order  to  afford  himself  an  excuse  to  discharge 
the  plaintiff.  This  question  involved  the  question  whether  the 
price  to  be  paid  for  making  a  certain  garment  in  defendant's  factory 
had  been  "fixed"  by  and  between  defendant's  foreman  and  a  price 
committee  of  the  workmen.  Plaintiff's  counsel,  in  summing  up, 
commented  on  the  failure  of  defendant  to  call  as  witnesses  the 
members  of  the  price  committee,  adding  thereto,  "Doubtless  they 
are  still  in  the  employ  of  defendant."  At  the  close  of  the  case, 
after  the  judge's  charge,  defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows: 

"Ey  reason  of  some  comment  made  In  summing  ap,  I  also  aok  jour  honor 
to  charge  that  no  Inference  may  be  drawn  against  tbe  defendant  reoion 
of  his  failure  to  call  the  price  commltteft," 

This  the  court  refused  to  charge,  and  the  defendant  duly  ex- 
cepted. On  settlement  of  the  case,  the  remarks  x>f  plaintiff's  coun- 
sel, hereinabove  referred  to,  were  stricken  from  the  record.  They 
should,  in  my  opinion,  be  included  therein,  as  the  point  sought  to 
be  raised  by  appellant  on  the  appeal  in  respect  thereof  is  substan- 
tial; and  in  his  request  to  charge  defendaiit  referred  to  and  suf- 
ficiently identified  the  portion  of  the  summing  up  intended  to  be 
designated. 

Order  reversed,  with  $10  costs  and  disbursements,  and  the 
learned  judge  below  directed  to  resettle  the  case  in  accordance  with 
the  above.  All  concur. 
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(n  viae.  B«gb  ■ 

Id  re  FEAKOEL 
(Snrrogate^a  Oonrt,  Cattarftagiw  Coanty.  July.  1912.) 

QVABDUN  AND  WaBD  ^  11*) — ^TeSTAMKHTAKT  GUABDUNa — RbTOOATZOIT  OW 

Lbttebb.  , 

Wbere,  od  the  probate  ot  tbe  will  ot  a  widower  leaving  as  bis  sole  heir 
an  Intent  dani^ter,  letters  of  testamoitary  guardianship  were  Issued  to 
hlB  turother  and  steter,  and  the  child  Is  befaig  properly  cared  for,  petition 
of  her  maternal  gnu^lmotheif  fbr  the  reroeatlon  of  said  tetters  will  be 
denledl.  In  the  abaenoe  of  any  aufBdesit  reason. 

[BO.  Notfr— For  other  caaea,  aee  Onatdlan  and  Ward,  Cent  Dig.  U 
84-39;  Dee.  Dig.  i  11.*] 

In  the  matter  of  the  proceedings  *or  the  revocation  of  letters  of 
guardianship  of  the  person  and  estate  of  Virginia  M.  Pearce.  Ap- 
plication denied. 

M.  B.  Jewell,  of  Olean,  for  petitioner. 

Harry  L<  Allen,  of  Homell,  for  testamentary  guardians. 

DAVIE,  S.  Rounseville  W.  Pearce,  late  of  the  city  of  Olean,  N. 
Y.,  died  December  5,  1911,  leaving  him  surviving  one  daughter,  Vir^ 
ginia,  now  of  the  age  of  three  years,  his  only  heir  at  law  and  next  of 
kin.  His  wife,  the  mother  of  said  infant,  died  July  16,  1909.  He  left 
a  last  v;iU  and  testament,  dated  February  4,  1911,  admitted  to  probate 
Febn!iary  5,  1912,  containing  the  followii^;  provision: 

hereby  commit  the  guardianship  of  my  said  daughter  Virginia  M.  Pearce, 
until  she  shall  arrive  at  the  age  of  twenty-one  years,  unto  Nella  Brown  of 
Homell,  N.  T.,  Marjorla  T.  Pearce  of  Homell,  N.  X.,  and  Bimjamln  L  Pearce 
of  Williams,  Arizona ;  and  In  case  of  the  death  of  either  of  said  guardians, 
then  the  sarvlTor  or  snrvlTcwa  shall  thereupon  be  and  become  the  gnardtana 
of  the  person  and  estate  of  my  said  daughter." 

Benjamin  I.  Pearce  was  a  brother  of  the  testator,  and  Nella  and 
Marjoria  his  sisters.  Directly  aft^  the  probate  of  the  will  Benjamin 
and  NeUa  duly  qualified  as  such  guardians  by  filing  in  the  surrogate's 
office  the  requisite  official  oath,  and  letters  of  testamentary  guardian- 
ship were  thereupon  issued  to  them.  The  sister  Marjoria,  not  being 
of  full  age,  has  not  qualified. 

On  the  24th  day  of  May,  1912,  Margaret  Taylorson,  the  maternal 
grandmother  of  the  infant,  presented  a  petition,  in  which  her  husband, 
Edward  Taylorscm,  joined^  asking  for  revocation  of  such  letters  of 
guardianship,  and  for  their  appointment  as  guardians  of  the  person 
and  estate  of  the  infant.  The  grounds  set  K)rth  in  the  petition  for 
such  revocation  were  that  the  infant  had  not  been  provided  with  any 
permanent  home;  that  she  resided  a  portion  of  the  time  with  Nella 
Brown  at  Hornell,  and  at  other  times  with  Benjamin  at  Coudersport, 
Fa.;  and  that  the  petitioners  were  possessed  of  sufficient  financial 
ability  and  of  other  qualifications  to  enable  them  to  provide  a  ccHnf  orta- 
ble  and  permanent  home  for  the  infant 
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On  the  return  of  the  citation  issued  upon  such  petition  the  testa- 
mentary guardians  appeared  specially  by  their  attorney  and  interposed 
various  preliminary  objections  relating  to  the  insufficiency  of  the  peti- 
tion and  to  the  service  upon  the  guardian  Benjamin.  The  determina- 
tion of  these  objections  was  reserved  for  consideration  in  a>nnectioa 
with  the  merits  upon  the  6nal  submission  of  the  controversy,  and  in 
view  of  the  conclusions  reached  regarding  the  merits  it  is  unnecessary 
to  now  amsider  them. 

The  statute  provides  that  a  woman  is  a  joint  guardian  of  her  chil- 
dren with  her  husband,  with  equal  powers,  rights,  and  duties  regarding 
them,  and  that  upon  the  death  of  the  father  or  mother  the  surviving 
parent  of  any  living  unmarried  child  may  by  deed  or  by  a  will  duly 
executed  dispose  of  the  custody  and  tuition  of  such  child  during  minor- 
ity, or  for  any  less  time,  to  any  person  or  persons,  but  that  a  guardian 
so  appointed  by  will  shall  not  execute  such  trust  unless  such  will  be 
admitted  to  probate.  Dom.  Rel.  Law  (Consol.  Laws  1909,  c.  14)  §  81. 

It  is  further  provided  that,  where  a  will  containing  the  appoint- 
ment of  a  guardian  is  admitted  to  probate,  the  person  appointed 
must,  within  30  days  thereafter,  qualify  as  prescribed  in  section 
2594  of  the  Code;  otherwise,  that  such  appointment  shall  be 
deemed  to  have  been  renounced.  Code  Civ.  Proc.  §  2852.  The 
qualification  required  by  section  2594  is  the  execution  and  filing  in 
the  office  of  the  surrogate  of  the  official  oath  of  office  as  such  tes- 
tamentary guardian. '  Code  Civ.  Proc.  §  2594. 

It  is  further  provided  that  upon  the  petition  of  the  ward,  or  by 
any  relative  or  other  person  in  his  behalf,  the  Surrogate's  Court 
having  jurisdiction  to  require  security  from  a  guardian  appointed 
by  will  or  deed  may  remove  such  guardian  in  any  case  where  a 
testamentary  trustee  may  be  removed  as  prescribed  by  law.  Code 
Civ.  Proc.  §  2858.  Section  2817  of  the  Code  points  out  with  great 
particularity  the  causes  for  the  removal  of  a  testamentary  trustee, 
among  others  the  following: 

"Wbere,  if  he  waa  named  In  a  will  as  executor,  letteta  testamentaxy  would 
not  be  issned  by  bim,  1^  nason  of  his  personal  dlaanallflcatlon  or  Inoom* 

petency." 

In  applying  these  various  rules,  the  courts  have  been  liberal  in 
their  construction  in  favor  of  giving  courts  having  jurisdiction 
large  discretion  in  protecting  the  interests  of  the  infant.  Matter 
■of  King,  4  N.  Y.  St.  Rep.  570,  572;  Matter  of  Watson,  10  Abb. 
J^.  C.  215;  Matter  of  Waldron,  13  Johns.  418;  People  ex  rel.  Bush 
V.  Brown,  35  Hun,  324. 

In  accepting  the  trust  the  guardian  assumes  the  responsibility 
of  providing  for  the  ward  suitable  care  and  maintenance  during  in- 
fancy, proper  opportunities  for  education  during  youth,  and  at  all 
times  environments  conducive  to  the  physical,  mental,  moral,  and 
sodal  welfare  of  the  ward;  and  the  guardian,  who  through  igno- 
rance or  inability  fails  to  meet  these  demands,  should  be  removed 
as  incompetent  to  properly  execute  his  trust.  Hence  the  question 
involved  in  this  proceeding  is  not  one  of  power  or  authority,  but  a. 
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careful  investigation  and  determination  of  the  facts  for  the  pur- 
pose of  ascertaining  yrhether  these  testamentary  guardians  are 
meeting  the  requirements. 

The  evidence  shows  that  the  mother  of  this  infant  died  shortly 
after  the  birth  of  her  child.  She  was  then  residing  with  her  hus- 
band, the  testator,  at  the  city  of  Olean.  The  mother  of  the  testa- 
tor, immediately  after  the  death  of  testator's  wife,  went  to  his 
home  and  took  charge  of  his  household  and  cared  for  the  infant 
until,  in  consequence  of  the  testator's  illness,  it  became  necessary 
to  discontinue  the  home.  She  then,  with  the  consent  of  the  father, 
took  the  infant  to  her  own  home  in  the  village  of  Coudersport, 
Pa.,  and  ever  since  has  continued  to  tare  and  provide  for  the  in- 
fant. She  is  a  woman  of  mature  age,  intelligent  and  refined.  She 
owns  in  her  own  right  a  comfortable  residence  at  Coudersport.  She 
has  become  attached  to  the  little  girl,  to  whom  she  has  been  a 
mother  ever  since  the  child  was  11  days  old.  Her  family  consists 
of  herself,  an  unmarried  daughter,  and  this  infant.  She  possesses 
sufficient  financial  ability  and  income  to  comfortably  maintain  her 
home  and  support  her  family.  Not  a  word  of  suspicion  or  criti- 
cism is  found  in  the  proof  of  her  conduct  towards  or  care  of  this 
little  girl ;  nothing  to  indicate,  directly  or  inferentially,  that  she  is 
not  a  proper  person  to  have  the  immediate  control  of  the  child. 
The  guardian  Nella  Brown,  is  the  wife  of  an  attorney,  residing 
with  her  husband  at  Horncll.  She  expressed  upon  the  trial  an  ar- 
dent desire  to  have  the  infant  reside  with  her;  but  evidently,  in 
view  of  the  fact  that  her  mother  has  always  cared  for  the  infant 
and  become  attached  to  her,  it  is  better  for  the  child  to  remain  in 
the  home  of  her  mother,  Mrs.  Pearce.  The  other  guardian,  Ben- 
jamin, is  a  young  man,  unmarried,  who  for  a  period  of  five  years 
was  employed  as  a  drug  clerk  at  the  city  of  Niagara  Falls,  and 
during  that  time  resided  in  the  home  of  a  married  sister  at  that 
place.  This  sister  testifies  distinctly  and  unequivocally  of  his  tem^ 
perance  and  exemplary  conduct  while  there.  After  discontinuing 
his  employment  at  that  place,  he  came  to  the  city  of  Olean,  making 
his  home  with  the  petitioners,  and  while  there,  as  some  of  the  evi- 
dence on  behalf  of  the  petitioners  tends  to  show,  was  somewhat  dis- 
solute; but  he  is  now  employed  in  a  responsible  capacity  at  Wil- 
liams, Ariz.,  receiving  a  salary  of  $170  a  month,  from  which  he 
contributes  $50  a  month  to  his  mother  for  support  of  herself  and 
family. 

The  testator  having  made  an  appointment  of  guardians  for  his 
child  in  a  most  careful  and  deliberate  manner — that  is,  through  the 
instrumentality  of  a  last  will  and  testament — and  such  will  having 
been  admitted  to  probate,  and  the  guardians  having  qualified  in  the 
manner  required  by  law  and  having  entered  upon  the  performance 
of  the  trust,  the  relations,  rights,  and  responsibilities  thereby  cre- 
ated ought  not  to  be  disturbed,  unless  the  welfare  of  the  infant 
demands  it;  and  I  find  nothing  in  the  evidence  justifying  the  con- 
clusion that  this  child  is  not  being  well  and  properly  cared  for  in 
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her  present  relations,  nor  any  sufficient  reason  for  a  revocation  of 
the  guardianship. 

A  decree  will  accordingly  be  entered,  denying  the  applicaticm  for 
revocation  of  letters  upon  the  merits. 

Application  denied. 


<77  Mtoa  Rep.  484) 
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(Snrro^te'B  Court,  New  Yotk  Oonntr.  August 
t 

Death  (|  2*) — Pbbsumptioh — Btiihencb. 

The  presumption  of  death  after  seven  years'  absence  may  be  rebutted 
by  any  Inherent  circumstance  or  expressly,  and  Is  applicable  only  when 
It  is  an  Irresistible  Inference  from  the  facts  found. 

[Ed.  Nota— For  other  cases,  see  Death.  Cent  Dig.  H  1-8 ;  Dec.  Dig.  1 2.*] 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Mary  I. 
Benjamin,  administratrix  of  Ann  Shannon.   Decree  rendered. 

Hoadly,  Lauterbach  &  Johnson,  of  New  York  City,  for  petitioner. 
Thomas  Carmody,  Atty.  Gen.,  opposed. 

FOWLER,  S.  This  matter  comes  before  the  surrogate  on  the  set- 
tlement of  the  final  decree.  The  only  question  remaining  qoncems 
the  disposition  of  the  one-fourth  of  Ann  Shannon's  estate  which  prima 
facie  belongs  to  Bridget  Shannon,  one  of  the  sisters  of  the  deceased. 
The  surrogate  is  now  asked  not  only  to  presume  the  death  of  Bridget 
Shatmon  from  certain  facts  appearing  only  in  affidavits  made  on  die 
part  of  claimants  to  her  interests,  but  that  she  died  before  her  sister 
Ann.  It  is  Ann  Shannon's  estate  which  is  now  the  subject  of  consid- 
eration in  this  court,  and  prima  facie  Bridget  Shannon  is  entitled  to 
share  in  it.  But  it  is  asserted  that  f  rem  the  facts  stated  in  the  affidavit 
the  surrogate  is  bound  to  presume  the  death  of  Bridget  Shannon  be- 
fore her  sister  Ann. 

Fr(»n  the  affidavits  submittedt  it  would  appear  that  Bridget  Shan- 
non, the  alleged  deceased,  came  to  this  country  fr(»n  Irdand  abont 
1863,  being  then  about  24  years  of  age.  On  her  arrival  she  was  em- 
ployed in  New  Jersey  as  a  domestic  servant  for  about  10  years,  when 
in  1873  she  suddenly  left  her  employment,  without  taking  her  trunk 
or  belongings.  She  was  theri  about  34  years  of  age  and  unmarried. 
Since  then  she  has  not  been  heard  of  by  those  of  her  relatic«is  living 
in  New  Jersey.  Search  was  made  at  the  time  of  her  disappearance  by 
her  sister  and  her  employer,  but  without  avail  There  is  no  evidence 
that  the  public  authorities  intervened  in  the  affair,  and  the  inference 
would  seem  to  be  that  her  disappearance  was  regarded  as  natural  and 
voluntary.  The  value  of  her  possessions  abandoned  is  not  given.  It 
may  have  been  trifling,  or  nothing.  If  the  disappearance  was  natural, 
it  may  have  been  for  some  reason  satisfactory  to  herself.  As  she  was 
in  1873  young  and  in  good  health,  the  presumption  of  a  continuaticm 
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of  life  to  good  did  age  is  in  her  case  very  stnnig.  Even  so  late  as 
1910,  tliere  could  be  no  conclusive  presumption,  in  this  matter,  from 
mere  lapse  of  time,  diat  she  was  then  dead.  But  it  is  asserted  by  coun- 
sel that  there  is  a  conclusive  presumption  in  law  in  this  case  that  she 
is  dead.  This  is  the  only  point  for  my  consideration  at  this  time. 

In  this  jurisdiction,  where  so  many  estates  of  persons  of  foreign 
origin  come  before  the  court,  an  inference  of  death  from  an  established 
absence  or  disappearance  from  a  former  temporary  place  of  abode  is 
always  attended  with  unusual  dangers.  It  should  be  made,  if  at  all, 
only  with  great  caution  and  under  drctmistances  tending  to  preserve 
the  corpus  of  the  estate  against  the  possibility  of  a  reappearance  of 
the  person  who  is  thus  sought  to  be  constructively  and  by  mere  infer- 
ence adjudicated  to  be  dead.  It  would  be  a  shocking  thing  lightly  and 
on  a  slender  presumption  of  death  to  take  away  property  or  an  inher- 
itance from  an  apparent  owner,  unrepresented,  and  give  it  to  some  one 
else,  who  is  represented,  to  squander  or  to  dissipate.  If  such  an  ap- 
plied presumpticm  of  death  proves  contrary  to  the  fact  (as  has  been 
often  the  case),  what  would  the  owner  of  the  estate  or  interest  think 
of  judicial  procedure  when  he  again  appears  to  claim  his  inheritance  ? 

This  is  all  that  was  meant  to  be  implied  in  Matter  of  Matthews,  75 
Misc.  Rep.  449,  136  N.  Y.  Supp.  636,  when  it  was  intimated  that  a 
Probate  Court  ought  not  to  presume  the  death  of  any  person,  other 
than  fhat  one  whose  estate  was  in  court  for  the  purpose  of  being  ad- 
ministered. Although  the  actual  decision  in  Matter  of  Matthews  did 
not  turn  on  that  point,  the  surrogate  then  ventured  to  approve  a  sug- 
gestion, lately  made  by  a  distinguished  English  judge,  to  the  effect 
that  a  presumption  of  death  in  probate  courts  should  be  confined  to 
the  death  of  the  person  whose  estate  was  to  be  administered.  Matter 
of  Goods  of  Amelia  Clark,  15  P.  &  D.  1.  This  decision  is  approved 
in  the  last  authoritative  work  on  modem  English  probate  practice 
(Mortimer,  London,  1911).  The  decision  itself  was  in  any  event  con- 
sistent with  conservative  procedure  and  wise  practice  on  applications 
to  Probate  Courts  for  administration.  Of  course,  we  are  all  familiar 
with  the  principle  that  modern  English  decisions  are  without  authority 
in  this  sovereign  state.  It  is  also  true  that,  from  many  and  wide  dif- 
ferences between  the  two  countries,  such  decisions  should  in  any  case 
always  now  be  adopted  with  great  caution. 

It  was  not  Mr.  Justice  Butt  s  own  decision  which  attracted  me,  but 
his  statement  implying  an  ancient  practice  in  probate  matters,  because, 
in  the  absence  of  any  countervailing  mandate,  practice,  or  authority  of 
my  own  state,  it  might  be  that  such  ancient  practice  would  afford  some 
criterion  of  the  practice  in  this  jurisdiction.  Martin  v.  Dry  Dock,  E. 
B.  &  B.  R.  R.  Co.,  92  N.  Y.  70,  74.  Even  if  Mr.  Justice  Butt  has 
been,  as  asserted,  overruled  in  England,  which  is  not  found  to  be  the 
fact,  the  surrc^te  would  in  a  proper  case  be  at  liberty  in  this  juris- 
diction to  adopt  the  view  taken  by  the  lower  court  as  the  modem  deci- 
sions of  England  qua  decisions  have  rightly  no  inherent  force  here. 
It  is  not  so  with  the  decisions  of  England  which  antedate  our  inde- 
pendence and  embody  the  primitive  common  law.  As  stated  by  our 
old  Court  of  Errors  of  this  state,  the  doctrine  of  stare  decisis  in  its 
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fullest  extent  compels  us  to  follow  the  old  decisions  rendered  htiott 
A.  D.  1775,  unless  the  particular  doctrine  enunciated  is  irrelevant  or  is 
abrogated  by  some  constitutional  limitati<Hi. 

Had  Mr.  Justice  Butt,  in  Matter  of  Goods  of  Clark,  intended  to 
enunciate  a  principle  of  English  law  which  antedated  our  independence 
of  England,  the  presumption,  in  the  absence  of  any  statute,  practice, 
or  decision  of  this  state  contrariwise,  might  well  be,  as  stated,  that 
the  rule  was  still  applicable  in  a  court  of  probate  in  this  state.  But 
that  proposition  was  not  then  critically  examined,  for,  as  before  in- 
timated, the  decision  in  Matter  of  Matthews  did  not  ultimatdy  turn 
upon  any  such  point  In  that  case  the  facts  did  not  seem  to  warrant 
a  presumption  that  one  Julia  Smith  was  dead,  even  if  the  presumption 
'was  properly  applicable  in  that  matter.  At  a  later  day  a  direct  ap- 
plication was,  however,  made  to  the  surrogate  for  letters  of  adminis- 
tration on  the  estate  of  Julia  Smith.  Citations  were  duly  published, 
and  on  the  return  day  evidence  was  taken  and  the  application  was 
granted  by  the  surrogate ;  a  proper  bond  being  given  by  the  admin- 
istrator. Matter  of  Smith,  77  Misc.  Rep.  76,  136  N.  Y.  Supp.  825. 
In  ttiis  way  every  effort  was  made  by  the  surrogate  to  guard  against 
the  misapplication  of  the  estate  of  Julia  Smith,  dead  or  alive.  To  be 
sure,  in  Matter  of  Julia  Smith  the  content  of  the  presumption  of  death 
was  somewhat  considered,  and  her  death  generally  was  found  by  the 
surrogate  to  be  prima  facie  established  so  far  as  was  necessary  to  a 
(decree  for  an  administration  thereof. 

It  may  be  that  the  decision  of  Mr.  Justice  Butt  in  Matter  of 
Goods  of  Clark  throws  no  light  on  the  rules  governing  distribu- 
tion of  estates  in  the  surrogates'  courts,  but  l£at  point  I  should 
wish  to  consider  further.  It  is  not  necessary  to  consider  it  at  this 
time.  If  the  surrogates'  jurisdiction  over  distribution  is  derived 
indirectly  from  other  tribunals  of  this  state,  of  course,  such  juris- 
diction attracts  to  it  all  the  principles  of  law,  including  rules  of 
evidence,  applied  in  such  tribunals  (Code  Civ.  Proc.  §  2481,  subd. 
11),  and  Mr.  Justice  Butt's  decision  may  then  throw  no  light  on  the 
proper  application  of  a  presumption  of  death  in  such  cases.  If, 
on  the  other  hand,  the  jurisdiction  originally  inhered  in  the  courts 
of  probate  of  New  York  (see  Younge  v.  Skelton,  3  Hagg.  780),  it 
may  not  be  irrelevant. 

In  the  cause  at  bar  the  able  counsel  representing  the  claimants 
to  Bridget  Shannon's  share  questions  with  much  emphasis  the  rule 
announced  by  Butt,  J.,  in  England,  and  its  application  to  any  pro- 
cedure in  a  court  of  probate  of  this  state.  Even  if  counsel  prove 
to  be  right  in  this  particular  contention,  as  we  may  assume  they 
are  for  present  purposes,  it  is  not  difficult  to  show  that  their  larger 
claim  concerning  the  finality  and  the  relevancy  of  the  so-called 
"presumption  of  death"  in  this  matter  now  before  me  is  founded  on 
a  misconception,  and  that  is  the  only  point  before  me  here  at  this 
time. 

The  so-called  presumption  of  death  from  uncontroverted  proofs 
of  disappearance,  or  unaccountable  absence,  of  a  person  for  seven 
or  more  years,  is  a  very  modern  presumption.   Thayer,  Prelim. 
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Treat.  Ev.  319.  Before  entering  on  a  consideration  of  the  law  rel- 
ative to  this  particular  presumption  of  death,  let  us  glance  fot  a 
moment  at  the  authorities  relied  on  by  counsel.  Many  of  them 
are  statements  of  text-writers  of  acknowledged  merit.  It  is  now 
generally  conceded  that  the  text-writers  on  the  subject  of  evidence 
have  interpolated,  in  the  common  law,  much  foreign  law  concern- 
ing presumptions,  and  that  to  some  extent  such  interpolation  is 
unauthorized  by  the  common  law  itself.  This  is  particularly  true 
of  many  of  the  definitions  and  the  classifications  of  so-called  pre- 
sumptions. In  so  far  as  such  definitions  and  classifications  are 
supported  by  common-law  authority,  they  are  entitled  to  respect^ 
but  no  further. 

No  other  department  of  the  common  law  has  in  recent  times 
been  so  influenced  by  unofficial  text-writers  as  the  law  of  evidence. 
This  result,  inconsistent  with  common-law  development,  is  partly 
due  to  a  modern  and  mischievous  conception  of  the  relevancy  of 
evidence  as  a  controlling  test  of  the  competency  df  such  evidence 
at  common  law.  Relevancy  relates  to  logic  and  accurate  reason- 
ing, and  not  to  the  common  law  of  evidence.  The  common  law 
of  evidence  grew  out  of  the  formulary  system  and  the  original  com- 
mon-law actions,  and  at  the  maturity  of  that  system  the  adjudged 
cases  determined  the  competency  of  about  all  evidence  admitted 
in  particular  actions.  It  was  not  logic,  or  some  theory  of  rele- 
vancy, which  determined  the  competency,  but  the  adjudications. 
If  there  was  no  case  in  point,  the  evidence  was  usually  rejected. 
This  fact  is  well  shown  by  a  resort  to  the  work  and  arrangement 
of  early  writers  on  evidence,  such  as  Gilbert  and  Starkie.  The  re- 
versal of  this  historical  principle  of  evidence  by  modem  scientific 
writers  on  evidence,  their  discussion  of  abstract  questions  of  logic, 
and  the  unnatural  extension  of  the  common  law  of  evidence  to 
equity  and  even  to  probate  tribunals,  where  it  had  no  real  or  jus- 
tifiable application,  finally  led  to  such  refinements  and  confusion, 
in  the  general  law  of  evidence,  as  to  cause  the  whole  modem  law 
of  evidence  to  fall  into  a  condition  of  decay  in  the  country  of  its 
origin,  as  is  plainly  asserted  by  a  recent  distinguished  English  writ* 
er,  one  who  is  the  highest  authority  on  this  subject.  As  an  or- 
ganon  the  modern  law  of  evidence  is,  in  other  words,  now  greatly 
discredited  in  England.  With  us  the  law  of  evidence  continues  to 
flourish  in  great  exuberance. 

Among  the  other  novelties  recently  imported  into  the  modem 
law  of  evidence,  as  it  is  displayed  in  recent  text-books,  is  a  resort 
to  a  highly  artificial  and  foreign  system  of  presumptions.  This 
novel  course  has  been  much  criticised,  and  most  forcibly,  by  a  crit- 
ical law  writer  of  unusual  acumen.  Thayer,  Prelim.  Treat.  Ev. 
341,  343,  note.  But  it  would  seem  as  if  a  resort  to  the  Roman  ter- 
minology and  classification,  of  which  Professor  Thayer  complains, 
was  almost  unavoidable  when  the  text-writers  threw  over  the  his- 
torical basis  of  the  common  law  of  evidence  for  some  theory  of 
lexical  relevancy.  The  trouble  was*  with  the  departure,  and,  that 
tolerated,  to  what  better  place  could  such  writers  then  resort  than 
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to  the  great  systems  developed  to  perfection  for  thousands  of  years 
under  Roman  influences?  Later  Roman  law  was  saturated  with 
philosophy  and  scientific  class^cations.  That  die  modern  writers 
on  English  evidence  went  to  such  good  sources  is  not-  their  real 
demerit. 

It  has  been  well  said  "that  Roman  law  has  given  to  modem 
law  much  of  its  substance  and  a  form,  an  arrangement  and  a  meth- 
od which  will  last  as  long  as  society  itself,"  and  that  "the  Romaic 
law  is  the  greatest  single  legacy  which  the  ancient  world  has  be- 
queathed to  the  modem  world."  But  the  difficulty  for  the  English 
writers  on  evid«ice  was  that  they  had  to  alter  and  to  adapt  the  Ro- 
man law  relative  to  presumptions,  in  order  to  fit  it  in  some  meas- 
ure to  the  case  law  of  England,  a  process  which  Professor  Thayer 
evidently  thinks  prejudicial  to  both  systems.  I  am  not  exculpat- 
ing the  text-writers,  for  it  must  be  conceded  that  the  product  of 
such  labors  is  wholly  unauthorized,  excepting  in  so  far  as  it  is  sup- 
ported by  conuAon-law  adjudications  of  authority.  It  is  not  to  the 
text-writers  cited  to  us^  however  excellent  they  may  be,  that  we 
must  look  for  the  definition,  content,  and  application  of  presump- 
tions in  this  cause,  but  wholly  to  common-law  adjudications  of 
weight 

It  has  been  thought  advisable,  before  entering  on  the  considera- 
tion of  the  adjudications,  which  alone  control  this  present  applica- 
tion, to  offer  these  general  reflections  bearing  on  the  texts  of  the 
existing  law  of  evidence,  because  such  literature  is  much  insisted 
on  in  the  briefs  of  counsel,  whereas  it  is  cogent  only  in  so  far  as 
it  correctly  expresses  the  adjudications.  It  is  the  courts  whidi 
furnish  the  common  law  of  evidence  to  the  text-writers,  and  not 
the  text-writers  who  furnish  the  common  law  of  evidence  to  the 
courts.  In  this  particular,  the  difference  beween  the  authentics  of 
our  common  law  and  of  the  civil  law  is  very  marked.  For  the  self- 
evident  proposition,  that  the  cases  alone  constitute  the  law  of  evi- 
dence, such  a  long  digression  was  perhaps  unnecessary ;  but  it  can 
do  no  harm  to  emphasize  the  proposition  itself. 

The  term  "presumption,"  as  a  term  of  art,  is  comparatively  mod- 
ern in  the  common  law.  Before  the  year  1814  we  hear  little  of  it, 
and  it  is  even  now  doubtful  whether  it  has  any  precise  technical 
meaning  in  the  common  law.  The  latest  suggestion  of  the  text- 
writers  is  to  throw  overboard  the  term  "presumption"  and  all  its 
modem  paraphernalia.  Chamberlayne,  Mod.  Law  Ev.  §  1026. 
Certainly  this  term  is  often  employed  colloquially  and  untechni- 
cally  in  very  contradictory  senses  in  liie  case  law  of  England  and 
America. 

It  is,  of  course,  not  pretended  in  this  cause  that  the  "presump- 
tion of  death"  is  what  common  lawyers  accurately  call  an  "irre- 
buttable presumption"  and  the  civilians  "prassumptio  juris  et  de 
jure."  It  is  now  generally  conceded  that  all  such  irrebuttable  pre- 
sumptions are  substantive  rules  of  law,  and  have  intrinsically  noth- 
ing to  do  with  the  law  of  evidence,  although  spoken  of  in  die  terms 
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of  evidence.  We  may  leave  such  irrebuttable  presumptions  out  of 
the  account  in  this  cause,  as  none  such  is  involved. 

In  the  region  of  disputable  facts  and  in  the  sense  of  inference,  more 
or  less  conclusive,  the  term  "presumption"  has  loi^  been  current  in 
the  terminology  of  the  common  law,  and  even  the  secondary  use  of 
the  term  to  express  the  result  of  the  mental  process  has  received  such 
high  sanction  as  to  make  it  pedantic  (as  states  Mr.  Wills  in  his  well- 
known  work)  to  refuse  to  accept  it.  But  the  whole  subject  is  one  full 
of  difficulties,  as  admitted  in  substance  in  O'Gara  v.  Eisenlohr,  38  N. 
Y.  299.  Our  only  safety  then,  in  any  matter  touching  the  common 
law  of  presumptions,  is  to  resort  to  the  adjudications  and  not  to  the 
text-writers. 

The  presumption  of  the  continuation  of  human  life  and  the 
presumption  of  death  are  not  presumptions  of  law  but  of  fact. 
Queen  v.  Lunley,  L.  R.  1  C.  C.  196;  The  King  v.  Harborne, 
2  Ad.  &  Ell.  545;  Lapsley  v.  Grierson,  1  H.  L.  Cas.  498. 
It  is  not,  perhaps,  inexact  to  speak  of  such  a  presumption  as  a 
presumption  recognized  in  law,  or  sometimes  approved  in  law ; 
but  it  is  inexact  to  speak  of  it  as  a  "presumption  of  law/'  Yet  this 
distinction  is  often  overlooked  in  current  speech,  although  rarely  in 
substance.  Cf.  headnote  in  Nepeau  v.  Doe  d.  Knight,  2  M.  &  W.  849. 
In  The  King  v.  Harborne,  2  Ad.  &  EH.  545,  which  was  a  settlement 
case,  Lord  Denman  treated  the  presumption  of  life  as  a  mere  inference 
■from  established  facts.  Of  couyse,  the  inference  may  be  wrong,  and 
that  constitutes  error.  His  Lordship  accurately  stated : 

"I  must  take  thla  opiwrtuiiity  of  saying  tbat  nothing  can  be  more  absurd 
tban  the  notloD  that  there  1h  to  be  any  rigid  presumption  of  law  od  snch 
•questions  of  fact,  without  reference  to  accompanying  clrcumstaiiceB,  aucb, 
toT  Instance,  as  the  age  or  health  of  the  part}-." 

The  same  thing  was  substantially  said  in  Lapsley  v.  Grierson,  1  H. 
L.  Cas.  498.  In  The  Queen  v.  Lumley,  L.  R.  1  C.  C.  196,  Lush,  J., 
held  that  there  was  no  presumption  of  law  either  in  favor  of  or  against 
the  continuance  of  life,  but  that  it  was  a  question  of  fact  whether  or 
not  life  continued.  In  our  own  jurisdiction,  our  highest  court,  the 
Court  of  Appeals,  has  fortunately  furnished  us  with  the  final  definition 
of  a  presumption  of  fact.  In  (3'Gara  v.  Eisenlt^r,  38  N.  Y.  at  page 
303,  they  said : 

"Presumptions  of  tact  are  but  Inferences  drawn  from  oOier  facts  and  clr- 
«umstnnce8  in  the  case,  and  aboidd  be  made  upon  the  common  principles  of 

induction." 

In  Merkley  v.  Cline,  145  App.  Div.  692,  130  N.  Y,  Supp.  354,  pre- 
sumptive evidence  relating  to  matters  of  fact  is  held  to  be  merely  prima 
facie  evidence.  This  distinction  is  obviously  sound.  Whenever  cir- 
cumstantial evidence  amounts  to  prima  facie  evidence,  the  onus  of 
proving  the  contrary  is  shifted.  But  whenever  such  circumstantial  evi- 
dence does  not  amount  to  prima  facie  evidence,  the  burden  of  proving 
the  contrary  is  not  shifted,  no  matter  if  7  years  have  elapsed. 

At  common  law  a  state  of  things,  shown  to  exist  at  a  given  time,  is 
presumed  to  continue,  in  so  far  as  to  throw  upon  the  claimant  to  the 
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contrary  the  burden  of  disproving  the  continuation  of  the  established 
existence.  Doe  v.  Palmer,  16  East,  55;  R.  v.  Tanner,  1  Esp.  306; 
Dietrich  v.  Dietrich,  128  App.  Div.  564,  112  N.  Y.  Supp.  968;  O'Gara 
V.  Eisenlohr,  38  N.  Y.  296,  299;  MacRac  v.  Chelsea  Fibre  Mills,  145 
App.  Div.  588,  130  N.  Y.  Supp.  339.  This  presumption  of  a  continu- 
ation of  an  established  state  of  things  has  been  held  to  apply  to  hiunan 
life.  The  King  v.  Harbome,  2  Ad.  &  EU.  540;  Regina  v.  Lumley,  h. 
R.  1  C.  C.  196;  Duke  of  Cumberland  v.  Graves,  9  Barb.  595,  608. 

In  Regina  v.  Willshire,  6  Q.  B.  Div.  366,  and  Regina  v.  Jones,  IS 
Cox,  284,  the  presumption  of  continued  life  was  respectively  applied 
11  and  17  years  later.  In  Dworsky  v.  Arndstein,  29  App.  Div.  274,  51 
N.  Y.  Supp.  597,  and  Dunn  v.  Travis,  56  App.  Div.  317.  67  N.  Y. 
Supp.  743,  it  was  applied  30  years  later.  Vought  v.  Williams,  120 
N.  Y.  253,  259,  24  N.  E.  195,  SUR.  A.  591,  17  Am.  St.  Rep.  634; 
Homberger  v.  Miller,  28  App.  Div.  199,  50  N.  Y.  Supp.  1079,  affirmed 
163  N.  Y.  578,  57  N.  E.  1112.  The  inference  or  presumption  of  life 
has  been  tnuch  longer  recognized  in  the  conmuHi  law  than  the  counter 
inference  or  presumption  of  death.  Thayer,  Prelim.  Treat  Ev.  319. 
The  so-called  presumption  of  death  irom  a  7  years'  absence  unac- 
counted for  was  adopted  for  convenience,  and  rests  on  an  analogy  to 
certain  statutes  which  mentioned  7  years.  McCartee  v.  Camel,  1  Barb. 
Ch.  455,  462;  Matter  of  Board  of  Education.  173  N.  Y.  321,  325,  66 
N.  E.  U. 

The  presumption  or  inference  of  death  in  any  event  relates  only  to 
the  fact  of  death,  and  whenever  it  is  material  die  exact  time  of  deatii 
must  be  established  by  distinct  proof.  Nepeau  v.  Doe  d.  Knight,  2 
M.  &  W.  894,  912;  O'Gara  v.  Eisenlohr,  38  N.  Y,  296,  298;  Vought 
V.  WiUiams,  120  N.  Y.  253,  259,  24  N.  E.  195,  8  L.  R.  A.  591,  17  Am. 
St.  Rep.  634;  Matter  of  Board  of  Education,  173  N.  Y.  321,  66  N. 
E.  11.  As  late  as  August  2,  1912,  one  Shannon  an  artist,  applied  to 
the  courts  of  England  for  payment  of  a  fund  in  court,  on  the  ground 
that  the  owner  of  the  fund,  of  whom  the  applicant  was  sole  heir,  was 
presumptively  dead.  The  facts  shown  clearly  pointed  to  death,  to  wit, 
iong-continued  absence,  unheard  of  by  friends.  But  the  court  held 
that  the  death  must  be  proved  as  a  fact.  London  Standard,  August  2, 
1912. 

In  this  matter  now  before  me,  the  applicant  wishes  me  not  only  to 
presume  the  death  of  Bridget  Shannon,  but  also  that  she  died  before 
her  sister  Ann.  Of  the  last  fact,  under  the  circumstances  of  this  case, 
there  must  be  proof  under  the  authorities,  and  death  ought  not  to  be 
presumed  to  have  occurred  at  the  end  of  7  years  after  Bridget  quitted 
abruptly  her  last  situation.  In  this  state  there  is  no  arbitrary  presump- 
tion that  death  occurs  at  the  end  of  7  years'  unaccountable  absence, 
if  any  circumstance  rebut  it.  In  Vought  v.  Williams,  120  N.  Y.  253, 
at  page  260,  24  N.  E.  195,  at  page  197  (8  L.  R.  A.  591,  17  Am.  St. 
Rep.  634),  it  was  said: 

"There  must  be  Bome  point  of  time,  of  coarse,  when  the  presumption  of 
death  would  arise;  but  we  hare  been  referred  to  no  case  In  this  state  In 
whl(^  that  presumption  has  prevailed  where  the  absence  was  less  than  40 
yean." 
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In  McNulty  y.  Mitchell,  41  Misc.  Rep.  293,  84  N.  Y.  Supp.  89,  it 
was  held  that  the  presumption  of  continuous  life  ceased  only  after  a 
43  years'  absence  in  that  case.  In  McComb  v.  Wright,  5  Johns.  Ch. 
263,  it  was  held  that  40  years*  absence  unheard  of  was  sufficient  to 
found  a  presumption  of  death. 

The  so-called  presumption  of  death  is  a  mere  rule  concerning  burden 
of  proof.  The  inference  of  death  from  an  absence  for  7  years  from 
a  last  abode  is  not,  as  sometimes  stated,  arbitrary  in  all  cases,  or  even 
sufficient  in  all  cases  to  shift  the  onus  to  those  asserting  continued  life. 
An  inference  of  death  depend  on  conditions  of  health,  age,  and  on  the 
many  other  circumstances  '  which  constitute  prima  facie  evidence. 
Here  Bridget  Shannon  was  shovm  to  be  young  and  in  health  when  she 
left  her  service  abruptly.  She  Had  then  ho  family  other  than  collat- 
erals, to  whom  ^e  was  under  no  moral  obligations.  She  was  then  as 
free  as  the  wind  to  go  and  to  come  where  she  wished  without  explan- 
ation to  any  one.  She  then  had  no  fixed  home  of  her  own.  She  had 
no  usual  place  of  resort  which  even  might  be  assumed  to  take  the  place 
of  a  home.  Not  until  she  married  could  she  be  said  to  have  even  a 
domicile.  In  her  case  there  is  no  presumption,  from  mere  change  of 
halHtat,  that  after  7  years  she  is  dead.  In  her  case  a  much  greater 
lapse  of  time  is  required  to  found  a  conclusive  or  even  prima  fade 
inference  or  presumption  of  death  and  to  shift  tiie  onus  of  proof. 

While  it  is  undoubtedly  now  true  that  in  some  cases  of  absence  or 
<lisappearance,  where  there  are  no  rebutting  circumstances,  after  a 
-continuous  7  years*  absence  without  tidings,  the  burden  of  proof  will 
be  shifted  to  those  who  assert  continuous  life,  yet  very  slight  circum- 
stances will  alter  such  rule,  and  then  the  burden  of  proof  will  not  be 
shifted.  If  the  intrinsic  circumstances  themselves,  for  exan^le,  rebut 
ihe  inference  of  death,  the  burden  of  proof  is 'not  then  shifted.  In 
Dowden  v.  Henderson,  2  Sm.  &  Giff.  360,  it  was,  I  think,  well  held 
that  the  presumption  of  death  after  7  years*  absence  did  not  arise,  if 
the  probability  of  the  exile  sending  intelligence  home  was  rebutted  in 
any  way ;  and  so  it  was  held  in  substance  in  McMahon  v.  McElroy, 
L.  R.  5  Eq.  I,  12;  Prudential  Assurance  Company  v.  Edmonds,  L,.  R. 
2  App.  Cas.  487,  per  Dom.  Proc  In  The  King  v.  Harbome,  2  Ad.  & 
Ell.  at  page  546,  Mr.  Justiw  Littiedale  said  he  could  not  see  how  the 
court  could  have  adopted  a  rigid  presumption  of  death  frcon  the  in- 
terval of  7  years.  This  intimation  is  in  line  with  the  utterances  of  the 
Court  of  Appeals  in  Vought  v.  Williams,  120  N.  Y.  253,  259,  24  N. 
E.  195,  8  L.  R.  A.  591,  17  Am.  St.  Rep.  634.  In  other  words,  in  all 
cases  there  is  no  rigid  presumption  of  death  from  the  mere  lapse  of 
7  years.  Lapsley  v.  Grierson,  1  H.  L.  Cas.  498. 

There  is  a  distinction  perhaps  apparent  in  the  adjudications  concern- 
ing the  quality  of  proof  required  in  order  to  found  a  presumption  of 
death.  In  applications  for  the  administration  of  estates,  where  a  bond 
is  demanded  of  the  administrator,  I  think  somewhat  less  evidence  suf- 
fices to  fix  a  death  generally  than  suffices  on  an  application  to  take  the 
property,  as  of  a  date  certain,  altogether,  away  from  the  hypothetically 
<iead  person.   Compare  Code  Civ.  Proc.  §  2670.   In  Matter  of  Julia 
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Smith,  77  Misc.  Rep.  76,  136  N.  Y.  Supp.  825,  after  failing  to  apply 
the  presumption  of  her  death  in  Matter  of  Matthews,  75  Misc.  Rep.  449,; 
136  N.  Y.  Supp.  636,  the  surrogate  took  the  testinumy  of  witnesses 
on  oath  in  a  direct  application  to  administer  her  estate,  and,  on  an 
altered  state  of  facts,  from  the  Matthews  Case  then  decrMd  an  admin- 
istration. No  time  of  death  was,  however,  found  in  that  matter,  but 
Julia  Smith's  death  generally  was  presumed  for  the  purpose  of  due 
administration  only.  In  that  case  the  surrogate  had  an  c^>portunity 
to  examine  the  witnesses  and  to  test  their  interest. 

It  is  a  wise  rule  of  evidence,  in  cases  involving  claims  to  the  prc^ 
erty  of  deceased  persons,  that  courts  will  not  act  upon  the  uncor- 
roborated testimony  of  claimants  to  such  property,  unless  convinced 
that  such  testimony  is  otherwise  proved  to  be  true.  Rawlinson  v. 
Scholes,  79  T.  L.  350,  following  Matter  of  Hodgson ;  Beckett  v.  Rams- 
dale,  31  Ch.  Div.  177,  183;  Matter  of  Hartnett,  L.  R.  17  Ir.  543; 
Matter  of  Garnett,  31  Ch.  Div.  1 ;  Matealan  v.  McCullagh,  27  Ch. 
Div.  431,  affirmed  29  Ch.  Div.  496.  This  distinction  is  recognized  in 
Young  V.  Shulenberg,  165  N.  Y.  391,  59  N.  E.  135,  80  Am.  St.  Rep. 
730,  and  other  cases  in  this  state.  In  this  matter  at  bar  the  interest  of 
most  of  the  affiants  is  apparent.  They  were  not  in  court,  and  ihere 
was  no  cross-examination.  The  whole  case  made  by  the  affidavits  may 
be  a  Gction  of  the  imagination  or  interest,  for  all  the  1^1  tests  were 
not  applied  to  its  accuracy. 

In  this  matter  the  strenuous  contention  of  counsel  is  that  the  sur- 
rogate is  bound,  as  matter  of  law,  to  presume,  from  the  facts  stated 
in  the  affidavits  submitted,  not  only  the  death  of  Bridget  Shannon,  but 
that  she  died  before  her  sister,  Ann  Shannon.  Yet  there  is  no  proof 
of  that  fact.  I  do  not  believe  that  the  presumption  invoked  requires 
me  to  go  to  that  extent  in  this  matter.  It  seems  to  me  that  in  this 
matter  those  who  claim  to  take  over  the  share  of  Bridget  Shannon  on 
that  ground  must  prove  the  time  of  her  death  before  Ann's  death  with 
particularity ;  otherwise  they  fail  absolutely  to  make  out  a  case.  The 
best  authorities,  as  I  read  them,  bear  me  out  in  this  conclusicwi.  I  am 
aware  that  there  are  some  scattered  adjudications  which  may  at  first 
glance  be  construed  to  support  the  contrary  view;  but  they  are  not 
express,  and  I  believe  that  the  prevailing  doctrine  binding  on  me  is  as 
I  have  stated,  and  that  to  which  I  must  defer.  That  there  are  proper 
cases  to  fix  not  only  an  inference  of  death  at  the  expiration  of  7  years 
from  the  date  of  a  disappearance,  but  also  the  time  of  death  at  the  ex- 
piration of  such  7  years,  can  probably,  at  this  time  of  day,  not  be 
denied,  at  least  in  this  court.  But  that  this  is  not  such  a  case  I  enter- 
tain little  or  no  doubt. 

In  the  cause  before  me  it  is  sufficient  to  hold  that  the  claimants  to 
the  estate  of  Bridget  Shannon  have  failed  to  establish  with  sufficient 
particularity  that  she  is  dead  or  that  she  did  not  survive  her  sister 
Ann.  The  future  proceedings  here  must  be  in  accordance  with  this 
expression  of  ojpinion.  The  brief  of  Mr.  Attorney  General,  it  is  ob- 
served, substantially  cmncides  with  the  views  expressed  in  this  opin- 
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ion.  I  am  inclined  to  grant  him  the  allowance  asked,  but  would  prefer  • 
to  reserve  this  point  for  the  final  settlement  of  the  decree. 
Decreed  accordin^y. 


(77  Htoc.  426.) 

In  re  VERNON. 
(Surrogate's  Court,  Kings  County.   July,  1012.) 

TBUBTB  d  168*)— -AfFOlHTMKNT  OF  TKUSTBB — SUCCBBSITX  TSUSTCKO. 

Where  a  vill  proTldes  for  the  aKmintnient  of  a  tnut  company  aa  orlff* 
Inal  or  sobBtltate  execQtor  and  trustee,  in  the  event  of  the  death  of  the 
trustee  named  In  the  will,  and  upon  the  ere  of  the  entry  of  a  decree  dl- 
rectlns  the  payment  of  the  iHlnclpal  of  a  trust  fund  to  the  guardian  of 
an  Infant  remainderman,  the  abaolate  owner  <^  the  fund,  the  testamen- 
tary tmatee  dies,  the  surrogate  has  no  jurisdiction  to  direct  the  trustee's 
executor  to  pay  the  fund  to  the  general  guardian  of  the  Infant,  but  a 
new  trustee  must  be  appointed. 

[Ed.  Note.— For  other  casea,  tee  Tmata,  Cent^  X>ls.  |  221;  Dec.  Dig. 
I  108.*] 

Judicial  settlement  of  the  account  of  George  R.  Vernon  as  trustee 
under  the  last  will  and  testament  of  Miles  Vernon,  deceased.  Decree 
entered, 

Francis  h.  Minton,  of  New  York  City,  for  accountant 
Wingate  &  Cullen,  of  New  York  City,  for  People's  Trust  Co. 
Geller,  Rolston  &  Horan,  of  New  York  City,  for  Farmers'  Loan  & 
Trust  Co. 

James  W.  Redmond,  of  Brooklyn^  special  guardian. 

KETCHAM,  S.  In  this  case  the  testamentary  trustee  died  after 
the  statement  of  his  account  and  upon  the  eve  of  the  entry  of  a  decree 
directing  that  the  principal  of  the  trust  fund  be  paid  to  the  guardian 
of  an  infant  remainderman.  The  will  provided  that  in  the  event  of 
the  trustee's  death  the  People's  Trust  Company  of  Brooklyn  be  ap- 
pointed as  original  or  as  substitute  executor  and  trustee. 

It  is  conceded  that  the  remainderman  is  the  absolute  owner  of  the 
fund  subject,  however,  to  the  usual  needs  of  administration,  and  the 
court  is  asked  to  direct  the  payment  of  the  fund  by  the  representative 
of  the  deceased  trustee  to  the  general  guardian  of  the  infant.  The 
appointment  of  a  successor  trustee  cannot  be  escaped,  though  the  sur- 
rebate  has  tried  to  avoid  that  result  with  a  zeal  which  at  least  ap- 
proaches that  which  the  petitioner  shows.  The  fund  may  be  directed 
to  be  paid  into  court,  but  stich  direction  would  still  leave  the  estate 
suspended  until  a  successor  in  the  trust  should  be  appointed. 

The  sole  test,  which  might  as  well  be  applied  now  as  in  the  future, 
after  the  payment  into  court,  is:  Can  the  executor  of  a  deceased 
trustee  be  permitted  to  administer  the  trust  which  was  never  reposed 
m  him?  In  Matter  of  Moehring,  154  N.  Y.  423,  48  N.  E.  818.  this 
question  was  answered  in  the  negative.  The  surrc^ate  can  see  no  dif- 
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ference  between  the  two  cases,  nor  can  he  be  persuaded  that  any  of 
the  declarations  of  law  contained  in  the  (pinion  of  the  court  in  the 
case  cited  were  obiter.  They  were  all  essential  to  the  decision  there 
made  that  the  surrogate  was  justified  in  directing  that  the  fund  be 
paid  into  court  unless  an  administrator  were  appointed  within  a  time 
prescribed. 

The  surrogate's  decree  there  appealed  from  was  proper,  if  the  exec- 
utor of  the  deceased  executor  could  not  legally  pay  the  residue  to  the 
legatee,  who  was  conceded  to  be  its  absolute  owner.  His  decree  was 
useless,  and  therefore  improper,  if  he  could  have  directed  the  paym^t 
of  the  fund  to  the  person  who  held  the  absolute  title  to  it  Hence 
the  opinion  that  the  payment  to  the  residuary  legatee  could  not  be 
made  by  the  representative  of  the  deceased  executor  was  material  to 
the  result  and  became  an  authoritative  statement  of  the  law. 

The  representative  of  a  deceased  trustee,  equally  with  the  repre- 
sentative of  a  deceased  executor,  must  find  a  successor  in  the  original 
trust  or  office  and  account  to  him.  No  other  payment  will  discharge 
him,  and  deposit  in  court  will  simply  pass  on  the  same  vexation  to  the 
court,  which  in  turn  can  only  permit  the  fund  to  be  placed  in  the  hands 
of  a  successor  to  the  primary  trustee.  It  is  better  that  a  great  incon- 
venience be  imposed  upon  one  estate  than  that  a  statutory  rule  whole- 
some in  the  main  and  inevitable  in  its  operation  be  distorted  or  evaded. 

Decreed  accordingly. 


(77  Misc.  Bep.  432.) 

In  n  HBIST. 
(Surrogate's  Oourt,  ElngB  Oount7.  July,  1912.) 

TBTTBTS  (I  274*) — ^STAUxnTABT  TbUSTS — EXPKffBKS  OF  TSVm. 

Whrae  a  will  directed  the  tnistee  to  collect  the  rents  and  proflts  of  the 
reddoary  estate,  and  after  pSTment  of  expensoB  to  pay  the  rmnaindw  to 
a  sister  of  testator  fi>r  llf^  and  thai  to  turn  over  the  trust  property  to 
a  niece,  expenses  of  the  tmatee  In  defense  of  the  corpos  of  the  e^te 
and  in  an  endeavor  to  Increase  the  same  are  not  chaxseable  against  the 
Income: 

[Ed.  Note.— For  other  cases,  see  Tmsts^  Gent  Dig.  IS  88fr-8g2,  493; 
Dec  Dig.  i  274.*] 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Mary 
Heist,  trustee  of  Philip  Heist.  Decree  rendered. 

David  M.  Neuberger,  of  New  York  City,  for  trustee. 
Henry  M.  Dater,  of  New  York  City,  for  contestant 

KETCHAM.  S.  The  residue  is  devised  with  the  following  pro- 
visions: 

**And  I  direct  that  the  said  trustees  collect  the  rent,  Interest,  profits  and 
income  of  the  said  property  and  after  paying  all  necessary  expenses,  then  to 
pay  the  net  amount  of  Interest,  profits  and  ucome  ranalnlng  as  directed  in 
the  ftdlowlng  paragraph. 
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"ElghtlL  X  direct  tint  tbe  trnstees  hereinafter  naraed  par  to  mjr  ^ter, 
Mary  Hefst;  the  net  Interest,  profits  and  Income  referred  to  tai  the  preceding 
paragraph  during  her  natural  Ufe. 

"Ninth.  Upon  the  death  of  my  said  sister,  Mary  Heist,  I  then  direct  that 
the  trustees  hereinafter  named  turn  over  abBolntely  to  Blhi  Denyse,  the 
daughter  of  my  nephew  Qeorge  Denys^  all  of  the  said  trost  property  men- 
tioned In  the  preceding  two  paragraphs.'* 

The  accountant  is  the  sole  trustee.  Expenses  have  been  incurred 
by  her  m  defense  of  the  corpus  of  the  trust  and  in  an  endeavor  to 
increase  the  same.  The  claim  that  these  expenses  should  be  charged 
against  the  income  of  the  trust  is  made  upon  the  testator's  provision 
that  the  trustees  should,  "after  paying  all  necessary  expenses,"  pay 
over  the  net  income.  It  is  argued  that  the  words  "all  necessary  ex-  < 
penses"  contemplate  every  di^ursement  conceivably  required  in  the 
discharge  of  the  trust,  and  the  contestant  insists  that  the  same  meaning 
is  to  be  derived  from  the  provision  that  "all  of  the  Said  trust  property" 
shall  be  turned  over  to  the  remainderman. 

It  is  not  manifest  that  the  testator  intended  by  the  words  "all  nec- 
essary expenses"  any  other  expenses  than  those  necessary  to  the  col- 
lection and  administration  of  the  income.  The  stress  which  is  laid 
upon  the  word  "all"  loses  much  force  when  it  is  seen  that  the  habit 
of  .the  will  is-  to  superfluously  ai^ly  the  word  throughout  the  instru- 
ment. There  is  a  gift  to  "all  the  heirs"  of  the  decedent's  brother.  The 
gift  in  trust  is  "of  all  the  residue,"  The  trust  is  declared  to  be  sub- 
ject to  "all  the  conditions"  prescribed  in  the  will.  The  word,  when 
used  to  qualify  the  phrase  "necessary  expenses/'  should  receive  no 
emphasis  in  the  particular  instance  greater  than  in  the  other  cases 
where  it  has  no  conceivaUe  meaning.  If,  however,  it  should  be  given 
die  significance  on  which  the  contestant  insists,  it  would  be  balanced 
by  the  word  "necessary."  The  expenses  referred  to  are  those  which 
are  necessary  to  the  collection  of  the  income  and  its  pajment. 

The  phrase  "all  necessary  expenses"  is  primarily,  if  not  inevitably, 
limited  to  the  processes  intended  and  required  by  the  specific  provision 
in  which  it  is  found.  It  is  as  if  the  te.stator  had  directed  that  the  trus- 
tees collect  the  income  and  pay  the  same  after  all  the  expenses  "nec- 
essary" to  the  operation  of  collection  and  payment.  It  is  not  im^na' 
ble  that  the  testator  intended  to  burden  the  life  tenant's  income  with 
the  expenses  ordinarily  chargeable  to  the  principal  any  more  than  that 
he  intended  that  the  income  should  pay  the  expenses  which  the  execu- 
tor as  such  incurred. 

The  words  used  lend  themselves  to  an  argument  that  expenses  of 
probate  were  contemplated  as  readily  as  the^  <x>uld  enrourage  the 
claim  now  made  by  ^e  contestant.  Cc»nmissions  on  the  receipt  and 
applicaticm  of  income  are  chatgeable  only  upon  the  income.  Costs  of 
the  accounting  will  be  charged  equally  upon  income  and  principal. 

Findings  should  be  submitted  in  accordance  with  tiiese  views. 

Decreed  accordingly. 
187  N.T.S.— 40 


770 


187  NSW  YORK  SUPPLBMBNT 


(Snr.Ct. 


(77  MlK.  Rep.  288.) 


In  re  ARCH  OR, 


(Surrogate's  Oourt,  Rockland  County.   Jnne.  1912.) 


1,  BKECITTOBS  AHO  ADMIKISTBATOBS  (i  93*) — MAKAGBlIBirt  or  ESTATt— Atr- 

THORITY. 

Where  a  will  contains  no  provlalon  antborlzlng  the  executors  to  con- 
tinue the  brick-manufacturing  business  of  testator,  the  executor  had  no 
such  authority,  thou^  the  property  was  such  that  It  could  be  used  to 
better  advantage  In  that  way. 

[Bd.  Note. — For  other  cases,  see  Bizecntors  and  Administrators,  Cent 
Dig.  H  407*  408;  Dec.  Dig.  I  93.*] 

2,  COUHTS  ({  2(X>%*)— SimBOOATB'B  COUKT — EqITITABLB  JtmiBDICTIOIT. 

A  Surrogate's  Court  may  ai^Iy  equitable  principles  to  subject-mattes 
within  Its  Jurisdiction,  ttaongli  It  does  not  possess  general  equitable  -Juris- 


[Bd.  Note.— For  other  cases,  see  Oourta,  Cent  Dig.  {|  476^  477;  Dee. 
Dig.  I  200%.*] 

8.  OODBIS  (I  200%*) — SDXBOOAn'S  OOVBT— BQUTTABLB  JuSXSDXfmoif. 

Where  executors  had  the  net  proceeds  of  business  couducted  by  them 
without  authority  under  the  will,  for  whl<&  It  was  their  dutr  to  account 
and  they  Invested  them  In  real  estate,  the  title  to  which  was  taken  In 
the  name  of  one  of  the  executors,  and  held  by  blm  for  the  benefit  of  the 
estate,  the  Surrogate's  CV>urt  has  jurisdiction  to  determine  whether,  as 
between  the  beneficiaries  or  those  claiming  under  them,  the  property  re- 
mained such,  as  the  duties  of  the  executors  in  reference  thereto  were  tb» 
same  as  if  they  had  received  it  directly  as  a  part  of  the  estate. 

[Ed.  Note.— For  other  eases,  see  Coorta,  CJent  Dif.  U  476,  47T;  Dec. 
Dig.  I  200%.*] 

4  EXBCUTOBS    AHO    ADWMiaTBATOBS    (|  497*) — OOUFBITSATION — CONDnOT  OF 
BUSINBSS. 

An  executor,  wbo  continues  the  business  of  his  testator  without  au- 
thority, or  uses  the  properly  in  a  new  business,  and  continues  it.  renders 
no  service  to  the  estate  which  entitles  him  to  comp«isatlon,  independent 
of  his  right  to  statutory  commissions,  in  the  absence  of  an  agreement 
between  the  beneflclanes  of  the  testator  and  the  ezecntor  that  he  was 
to  l>e  paid  for  such  services.  ^ 

[Ed.  Note.~For  other  cases,  see  Executors  and  Administrators,  Oeot 
Dig.  H  2117-2124 ;  Dec.  Dig.  |  497.*] 

S.  BXBODTOM   AHD    ADUNXBTBATOBS    d  497*)— OUCPBlfSATION— ^XlNDtTOr  OF 
BUSIItESS. 

The  acceptance  by  the  b^eflclarles  under  a  will  from  time  to  time 
of  the  net  profits  of  the  testator's  busluess,  carried  on  wlthont  authority' 
by  the  executor,  does'  not  imply  an  agreement  them  to  pay  the  execu- 
tors for  the  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Exeenton  and  Admlnlstmtora.  Cent 
Dig.  »  2U7-2124;  Dec  Dig.  1  497.*] 

6L  SXXCUTOBS  AITD  ADiaMISTUTOBS  497*)— GoUFKireATXOH— 8UFBBIiraBin>- 

ZKO  Bbai,  Fbofcbtt. 

Services  rendered  by  executors  in  renting,  collecting  toits  of,  and  sn- 
perintending  real  propety,  so  far  as  they  are  given  in  accordance  with 
the  wUl,  do  not  entlUe  the  executocs  to  extra  compensation. 

[Ed.  Note. — Fw  other  casea,  see  Bxecntom  and  Administrator^  Cent 
Dig.  SI  2U7-2124;  Dec.  Dig.  {  497.*] 
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Judidal  settlement  of  the  accounts  of  George  Archer,  as  sole  surviv- 
ing executor  and  trustee  under  the  will  of  Michael  A.  Archer.  De- 
cree entered. 

Frederick  W.  Penny,  of  Haverstraw,  for  executor  and  trustee. 
Harvey  De  Baun,  of  Congers,  for  Margaret  Archer  and  special 
guardian  for  infant  parties. 

GAGAN,  A.  S.  This  is  a  proceeding  upon  an  accounting  by  George 
Archer  as  sole  surviving  executor  of  and  trustee  under  the  last  will 
and  testament  of  Michel  A.  Archer,  from  January  11,  1889,  to  De- 
cember 15,  1900. 

The  last  will  and  testament  of  Michael  A.  Archer  was  probated  in 
the  Surrogate's  Court  of  the  county  of  Rockland  <hi  the  12th  day  of 
October,  1881.  Letters  testamentary  were  on  that  date  granted  to 
Charles  D.  Archer  and  Allison  M.  Archer,  and  letters  tcstamentaty 
were  thereafter  granted  to  George  Archer  upon  his  attainii^  full  age ; 
he  having  been  a  minor  at  the  time  the  will  was  probated.  George  S- 
Sherwood,  who  was  nominated  in  the  will  as  executor,  never  qualified. 
On  July  25,  1888,  the  letters  testamentary  granted  to  Allison  M. 
Archer  were  revoked  1^  a  decree  of  the  Surrogate's  Court  of  said 
county  of  Rockland  and  he  died  on  the  20th  day  of  July,  1892.  Charles 
D.  Archer  acted  as  6cecutor,  together  with  George  Archer,  until  hia 
death  on  the  17th  day  of  October,  1909. 

The  will  of  Michael  A.  Archer,  as  far  as  It  is  pertinent  to  this  pro- 
(xeding,  is  as  follows : 

*%  Michael  A.  Archer,  of  the  town  of  Haveratraw,  Rockland  county,  do 
make,  publish  and  declare  this  to  be  my  last  will  and  testament  In  manner 
and  form  following,  that  Is  to  say,  I  give,  devise  and  bequeath  all  my  prop- 
erty, real  and  parsonal  to  my  executors  hereinafter  named  In  trust  to  re- 
celTe  the  r»it«.  Issues  and  proflta  thereof  for  and  during  the  lifetime  of  my 
wife  Clarissa  A.  Archer,  and  aiHDly  the  same  to  the  use  of  the  following  per- 
sons, as  follows:  Pay  Uie  one-third  thereof  to  my  said  wife  during  her  life- 
time and  the  otbw  two-thirds  tbanot  to  my  three  sons,  Allison  U.  Ardiw, 
Obadn  IX  Ardier  and  Georvs  Archer,  in  equal  pxoportionB  during  the  same 
time. 

"Should  mj  sons  Obarles  and  Oeorge  and  my  said  wife  desire  to  continue 
to  reside  In  my  dwelling  boose  ^ere  I  now  reside,  then  my  will  Is  that  tb^ 
may  occupy  my  said  dwelling  house  and  the  lot  and  bam  used  therewith  and 
the  furniture  and  pn^rty  in  the  house  and  bam  so  long  as  they  desire  so  te 
do  without  paying  any  rent  therefor  during  the  lifetime  of  my  said  wife, 
each  paying  one-third  of  the  actual  living  expenses  of  the  household.  Should 
my  son  Alliaon  desire  to  reside  where  be  now  does,  my  will  la  that  be  may 
do  so  without  paying  any  rent  during  the  lifetime  of  my  said  wife. 

**At  the  death  of  my  said  wife,  I  order  and  direct  my  said  executors  to 
atXl  and  dispose  of  my  property  as  soon  as  they  may  deem  It  wise  and  ape- 
dient  so  to  do.  and  divide  the  proceeds  thereof  equally  between  my  said  three 
aons^  unless  tb^  elect  th^  to  hold  the  same;  but  If  tb€7  tieet  and  deedxe 
to  bold  tbe  same  togethw  then  the  same  ahall  be  eonveyed  to  tbem  tbe 
•aid  eaecDtora  liutead  of  being  sold. 

"I  authorize  and  empower  my  said  executors  to  pay  to  my  said  wife  a  sunpi 
in  gross,  in  lieu  of  the  Income  from  my  said  property  at  any  time  they  desire 
so  to  do,  or  to  invest  one-third  of  tbe  proceeds  of  any  sale  made  by  them  of 
any  of  my  property  and  pay  tbe  interest  tbereof  to  bv  dnrlng  her  Ufetlma 

"I  empower  my  executors  to  sell  and  convey  my  property,  real  and  posonaL 
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"ShoQld  my  three  sons  and  my  vtf«  deatre  my  son  AUlsoa  and  his  family 
to  reside  with  them,  where  I  now  resUe^  then  my  will  Is  that  he  may  do  bo 
as  long  as  th^  desire.  The  provisions  herein  made  tor  my  said  wife  axe  In 
Ilea  of  her  right  of  dower  in  my  property.** 

The  testator  died  seised  and  possessed  in  fee  simple  of  certain  real 
property  situate  in  the  town  of  Haverstraw,  in  the  county  of  Rockland, 
a  part  of  which  was  suitable  for  brick-making  purposes,  and  upon 
which  at  the  time  of  his  death  he  conducted  a  bride-manufacturing 
business.  After  the  testator's  deaUi  his  executors,  as  such,  contintied 
the  brick-manufacturing  business  in  which  he  had  hem  engaged  and 
used  the  real  property  of  which  he  died  seised  for  that  purpose.  Dur- 
ing a  number  of  years  covered  by  this  accounting  this  brick-manu- 
facturing business  was  continued  by  Charles  D.  Archer  and  George 
Archer,  as  such  executors,  and  said  real  property  was  devoted  to  tlut 
use. 

While  the  three  executors  were  acting  as  such,  they  purchased  sev- 
eral parcels  of  real  estate,  situated  in  the  town  of  Haverstraw,  and  the 
title  thereto  was  taken,  in  the  name  of  George  Archer,  individually, 
with  the  understanding  that  he  was  to  hold  the  same  for  the  benefit 
of  the  estate.  The  three  executors,  as  such,  began  a  brick-manufactur- 
ing business  upon  this  newly  acquired  real  property  and  used  it  for 
brick-making  purposes,  and,  for  a  number  of  the  years  over  which 
this  accounting  extends  Charles  D.  Archer  add  Geofge  Archer,  as 
such  executors,  were  engaged  in  the  brick-manufacturing  buaness 
thereon,  and  the  real  property  so  acquired  by  them  was  utilized  in  said 
business. 

In  carrying  on  and  conducting  the  brick-manufacturing  business  of 
the  testator  on  the  real  property  of  which  he  died  seised  and  also  upon 
the  real  property  subsequently  acquired  by  them,  they  considered  that 
they  were  acting  as  executors  and  for  the  benefit  of  the  estate  of 
Michael  A;  Archer,  and  in  this  accounting  the  sole  surviving  executor 
has  in  form  accounted  for  all  the  net  profits  derived  from  these  busi- 
nesses during  the  period  of  this  accounting.  The  accounts,  however, 
have  been  contested,  and  objections  have  been  filed  thereto  by  parties 
daiming  under  Allison  M.  Archer,  and  the  only  questic»is  of  any  im- 
portance which  have  not  been  eliminated  by  consent  are  the  following : 

First  Had  the  executors  authority  under  the  will  of  the  testator  to 
«ither  continue  the  brick-manufacturing  business  of  the  testator  npc«i 
ithe  real  property  of  which  he  died  seised,  or,  as  executors,  to  ei^^age 
an  and  conduct  a  new  brick-manufacturing  business  upon  the  real 
property  subsequently  acquired  by  them,  the  title  to  which  was  tdkea 
in  the  name  of  George  Archer,  individually? 

Second.  As  between  the  beneficiaries  under  the  will  of  the  testator. 
or  those  claiming  under  them,  and  the  excutors,  did  the  personal  prop- 
erty, to  which  the  estate  or  the  beneficiaries  under  the  will  of  the  tes- 
tator, or  those  claiming  under  them,  were  entitled,  and  which  was  in- 
vested in  real  property  by  the  executors,  retain  its  characteristics  as 
personal  property,  and  has  the  Surrogate's  Court  jurisdiction  to  deter- 
mine that  question? 
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Third.  Are  the  executors  entitled  to  extra  compensation  for  the 
services,  rendered  by  them  in  carrying  on  such  bridc-^anufacturing 
business? 

Fourth.  Are  the  executors  entitled  to  extra  ccnnpensation,  in  addi- 
tion to  their  statutory  commissions,  for  the  services  rendered  by  them 
in  renting,  collecting  the  rent  of,  and  superintending  the  real  property 
of  the  estate  genenuly? 

These  questions  will  be  discussed  in  the  order  in  which  they  appear. 

[1]  There  is  no  provision  in  the  will  of  tihe  testator  which  author- 
izes the  executors,  as  such,  to  either  continue  the  brick-manufacturing 
business  of  the  testator  or  to  engage  in  a  new  brick-manufacturing 
business.  The  testator  manifests  no  intention  to  give  his  executors 
that  authority,  and  the  court  has  no  ri^t  to  say  that,  merely  because 
it  appears  that  the  property  of  the  testator  was  such  that  it  could  be 
used  to  better  advantage  by  permittii^  the*  executors  to  continue  his 
business,  or  to  engage  fai  a  new  business,  such  was  the  intention  of 
the  testator. 

"The  Intention  of  a  testator  to  confer  upon  an  executor  power  to  conttnae 
a  trade  must  be  found  In  the  direct,  explicit,  and  uneQulvocal  language  of  the 
will,  or  else  ,lt  will  not  be  deemed  to  have  be^  conferred."  WlUls  t.  SIuuik 
113  N.  X.  6S7,  580,  ZL  14.  E.  705,  706  (4  U  B.  A.  493). 

The  will  on  this  point  is  clear  and  unamb^uous,  and  no  discussion 
whatever  is  necessary  to  ascertain  the  testator's  intention,  which  is 
patent 

It  may  here  be  appropriately  stated  that  there  is  no  difference  be- 
tween the  executor  who  continues  the  business  of  the  testator  without 
authority  and  the  executor  who  eng^es  in  and  carries  on  a  new  busi- 
ness without  authority.  In  either  instance  he  is  contravening  the  pro- 
visions of  the  will  and  violating  his  duty  as  executor.  The  same  rules 
of  law  ought  to  apply  to  either  of  them.  Therefore,  when  herein  dis- 
cussing the  conduct  of  the  executors,  I  will  consider  their  conduct  as 
being  m  law  similar,  when  conducting  the  busmess  of  the  testator  as 
when  carrying  on  the  new  business  commenced  by  them. 

[2,3]  As  to  the  second  question:  If  this  court  were  obliged  upon 
the  record  and  the  voluminous  account  in  this  proceeding  to  investi- 
gate the  myriad  of  transactions  and  the  various  methods  and  devices 
of  the  executors  by  which  they  acquired  the  personal  property  that  was 
invested  by  them  in  real  estate,  the  title  to  which  was  taken  in  the 
name  of  (jeorge  Archer,  individually,  it  is  my  opinion  that  the  proceed- 
ing would  be  a  proper  one  for  a  ootut  of  equity,  and  of  which  the 
Surrogate's  Court  would  be  without  jurisdiction  to  hear  and  deter- 
mine ;  but,  upon  the  record  as  it  stands,  it  is  my  opinion  that  the  Sur- 
rogate's Court  has  jurisdiction  in  the  premises. 

Here  are  the  conceded  facts,  as  I  understand  them :  The  personal 
property  invested  by  the  executors  in  real  estate  consisted  of 
profits  which  accrued  in  the  brick-manufacturing  business  that  was 
c<»iducted  by  the  executors.  The  accounting  executor  asserts  that  this 
business  was  conducted  by  them,  as  executors  of  the  estate  of  the 
testator,  and  that  it  was  his  duty  to  account  for  the  net  profits  thereof, 
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and  in  tfie  first  accounting  filed  by  the  executors  they  did  acrount  for 
such  profits,  and  in  this  proceeding  there  is  a  complete  accounting  for 
the  same.  And,  further,  the  accounting  executor  does  not  pretend  that 
when  he  acquired  title  to  the  real  property  in  question  it  was  for  his 
individual  benefit,  and  does  not  now  so  contend.  It  is  conceded  by 
him  that  the  title  thereof  was  taken  in  his  name  because  the  executors 
had  been  advised  that  they  could  not  take  the  title  as  executors ;  but 
that  he  was  to  hold  it  for  the  benefit  of  l^e  estate,  and  it  was  always 
considered      him  to  have  been  in  his  name  for  that  purpose. 

Hence  we  have  this  proposition:  Where  executors  had  personal 
property  in  their  hands,  being  the  net  profits  of  business  conducted  by 
them  without  authority  under  the  will  and  for  which  net  profits  it  was 
their  duty  to  account,  and  they  have  invested  the  same  in  real  estate, 
which  they  acknowledge  they  had  no  right  to  do,  and  which  real  estate 
is  conceded  to  have  been  taken  in  the  individual  name  of  one  of  the 
executors,  and  held  by  him  for  ^e  boiefit  of  the  estate,  has  the  Sur- 
rogate's Court  jurisdiction  to  determine  whether  such  personal  prop- 
erty, as  between  the  beneficiaries  under  the  will  of  the  testator,  or 
those  claiming  under  them,  retained  its  characteristics  as  personal 
property  after  being  so  invested  in  real  estate? 

It  is  true,  as  contended  by  the  executor's  attorney,  that  the  Surro- 
gate's Court  has  not  general  equitable  jurisdiction ;  but  this  does  not 
mean  that  a  Surrogate's  Court,  where  it  has  jurisdiction  of  the  sub- 
ject-matter, as  between  the  parties  properly  before  it,  cannot  af^ly 
equitable  principles.  This  it  frequently  does,  and  I  know  of  no  author^ 
ity  which  holds  a  contrary  doctrine. 

If,  in  this  proceeding,  the  personal  property  which  was  invested  by 
the  executors  in  real  estate  had  been  personal  property  which  they 
received  as  part  of  the  estate  of  the  testator  at  the  time  of  his  death, 
there  is  no  doubt  that  this  court  would  have  jurisdiction  in  the  prem- 
ises, because,  as  between  the  parties,  such  personal  property  so  in- 
vested would  still  be  considered  personalty,  and  the  Surrogate's  Court 
would  regard  it  as  such  on  an  ac(»unting.  Matter  of  Bolton,  20  Misc. 
Rep.  532,  46  N.  Y.  Supp.  908,  affirmed  37  App.  Div.  625,  56  N.  Y. 
Supp.  1105,  affirmed  159  N.  Y.  129,  53  N.  E.  756;  Matter  of  Gilbert, 
39  Hun,  61;  Lockman  v.  Reilly.  95  N.  Y.  64;  Valentine  v.  Belden, 
20  Hun,  537;  Matter  of  Brenneman,  86  Hun,  289,  33  N.  Y.  Supp. 
302;  Clark  v.  Clark,  8  Paige,  152,  35  Am.  Dec.  676. 

Hence,  unless  the  executors  herein,  who  invested  personal  property, 
namely,  the  net  prc^ts  of  the  brick-manufacturing  business  above  re- 
ferred to,  in  real  estate,  were  not  governed  by  the  same  principles  in 
relation  to  such  property  as  they  would  have  been,  had  the  same  come 
to  them  directly  from  the  testator  as  part  of  his  estate,  then  this  court 
has  jurisdiction  in  the  premises.  The  executors,  not  having  authority 
under  the  will  to  either  continue  the  brick-manufacturing  business  of 
the  testator  or  to  engage  as  executors  in  a  new  brick-manufacturing 
business,  were  bound  to  account  for  the  net  profits  derived  from  these 
businesses,  or,  at  the  option  of  those  entitled  thereto  (who  herein 
elected  to  accept  the  net  profits),  to  refund  the  amount  of  the  prop- 
erty diverted,  with  6  per  cent,  interest.  Matter  of  Peck,  79  App.  I^. 
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296,  80  N.  Y.  Supp.  76,  affirmed  177  N.  Y.  538,  69  N.  E.  1129;  Mat- 
ter of  United  States  Mortgage  &  Trust  Co.,  114  App.  Div.  532,  100 
N.  Y.  Supp.  12;  Matter  of  Munzor,  4  Misc.  Rep.  374,  25  N.  Y.  Supp. 
818;  Matter  of  Suess.  37  Misc.  Rep.  459, 75  N.  Y.  Supp.  938. 

The  fact  that  they  were  acrountable  for  the  net  profits  so  invested 
by  them,  in  my  opinion,  precluded  them  from  having  any  right  to 
invest  the  same  in  real  estate.  If  they  could  invest  that  personal  prop- 
erty in  real  estate,  upon  what  principle  could  they  be  prevented  from 
reinvesting  it  in  the  most  fanciful  form  of  speculation?  They  were 
obligated  to  pay  the  same  over  to  those  entitled  thereto,  and  the  duty 
rested  upon  them  not  to  hazard  or  risk  it  in  unauthorized  investments. 
The  obligaticms  imposed  upon  them  in  respect  to  their  accountability 
were  obligations  founded  upon  equitable  principles,  to  violate  which 
they  had  no  more  right  than  they  had  to  violate  the  express  provisions 
of  the  testator's  wilt  Therefore  it  appears  to  me  that  when  the  execu- 
tors had  in  their  hands  net  profits  made  in  these  businesses,  for  whidi 
they  were  accountable,  and  for  which  they  considered  themselves  to 
be  accountable,  their  duties  in  reference  to  such  personal  pr(q)erty 
were  the  same  as  if  Ihcy  had  received  it  directly  iwm  the  testator  as 
a  part  of  his  estate,  "because,  under  the  well-settled  and  familiar  rule 
of  equity,  such  profits  became  an  asset  of  the  estate.'*  Matter  of  Peck, 
79  App.  Div.  296,  299,  80  N.  Y.  Supp.  76,  78. 

The  considerations  lead  me  to  the  conclusion  that  the  personal  prop- 
erty so  invested  by  the  executors  was  ill^ally  invested,  and  must  be 
considered,  as  between  the  parties  entitled  thereto  and  the  executors, 
to  have  retained  its  characteristics  as  pei^nal  property;  and  this 
courtf  th^fore,  has  jurisdiction  in  the  premises,  although  the  legal 
title  to  the  real  estate  so  acquired  is  vested  in  George  Archer,  individ- 
ually.  Lockman  v.  Reilly,  95  N.  Y.  64. 

[4]  The  next  proposition  is  as  to  the  right  of  the  executors  to  com- 
pensation, independent  of  the  question  as  to  their  right  to  statutory 
commissions,  for  services  rendered  in  carrying  on  and  conducting  the 
above-mentioned  brick-manufacturing  business.  The  accounting  exec- 
utor maintains  that  the  estate  was  benefited  by  their  conductiI^r  the 
business  of  the  testator,  even  HiQugh  the  will  did  not  authorize  them 
to  conduct  it,  and  that  the  estate  was  also  benefited  by  their  engaging 
in  and  conducting  the  pew  brick-manufacturing  business.  This,  it  is 
contended,  is  so  because  the  accounts  show  that  the  brick-manufactur- 
ii^  business  was  extremely  profitable,  and  that  most  of  the  profits 
were  from  time  to  time  paid  to  and  received  by  the  persons  entitled 
thereto,  including  the  executors,  who  were  beneficiaries  under  the  will. 

What  was  the  status  of  the  executors  herein  while,  as  executors, 
they  engaged  in  the  business  of  manufacturing  brick?  While  thus  con- 
ducting this  business,  they  were  not  acting  for  the  estate,  because  that 
implies  authority  to  act,  which  authority  they  did  not  possess.  They 
were  conducting  their  own  business,  not  the  estate's,  and,  although 
they  were  accountable  to  the  estate  for  the  net  profits  made  in  such 
business,  they  cannot  in  a  legal  sense  be  said  to  have  been  benefiting 
it.  If  the  estate  were  benefited,  it  was  because  the  executors  violated 
their  duty,  and,  npoa  well-recognized  equitable  principles,  the  court 
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will  not  permit  them  to  profit  by  their  own  misconduct.  That  an  ex- 
ecutor, continuing  the  business  of  his  testator  without  authority,  or 
investing  the  property  of  the  estate  in  a  business,  which  he  thereafter 
continues,  is  not  acting  for  the  estate,  but  for  himself,  is  sustained  by 
authority.  Willis  v.  Sharp,  113  N.  Y.  589,  21  N.  E.  705,  4  L.  R.  A. 
493;  Matter  of  Peck,  79  App.  Div.  296,  80  N.  Y.  Supp.  76,  affirmed 
177  N.  Y.  538,  69  N.  E.  1129;  Matter  of  United  States  Mortgage  & 
Trust  Co.,  114  App.  Div.  532,  100  N.  Y.  Supp.  12;  Matter  of  Munzor, 
4  Misc.  Rep.  374,25  N.  Y.  Supp.  818;  Matter  of  Suess,  37  Misc.  Rep. 
459,  75  N.  Y.  Supp.  938;  Kenyon  v.  Olney,  15  N.  Y.  Supp.  416.* 

An  executor  who,  under  a  provision  in  the  will  authorizing  him 
to  continue  a  business,  continues  the  same,  will  not  be  allowed  ex- 
tra compensation  as  executor  for  the  services  rendered  by  him  in 
that  business.  Such  is  the  rule  laid  down  in  Matter  of  Popp,  123 
App.  Div.  2,  107  N.  Y.  Supp.  277,  in  which  case  the  court  expressly 
disapproved  the  cases  in  the  lower  courts,  which  laid  down  a  con- 
trary rule.  That  being  the  law,  it  is  difficult  to  comprehend  how 
an  executor,  who  without  authority  continues  the  business  of  his 
testator,  or  without  authority  uses  the  property  of  the  estate  in  a 
new  business  and  continues  the  same,  is  entitled  to  compensation 
for  the  services  rendered  therein.  In  Matter  of  Popp,  supra,  the 
executor  actually  rendered  services  to  the  estate  which  were  au- 
thorized. The  executors  herein  did  not,  in  contemplation  of  law, 
render  any  service  to  the  estate.  Since  the  law  requires  an  ex- 
ecutor, who  in  pursuance  to  the  testator's  authorization  has  ren- 
dered valuable  services  to  the  estate,  to  be  denied  extra  compensa- 
tion, a  fortiori,  upon  principle,  the  executors  in  this  proceeding 
must  be  denied  such  compensation. 

The  question  now  under  consideration  was  before  the  court  in 
Matter  of  Peck,  supra,  and  it  was  therein  explicitly  decided  that 
an  executor  who  carried  on  the  business  of  his  testator  without 
authority  was  not  entitled  to  any  compensation  for  the  services  that 
he  rendered  in  so  doing,  and  he  could  not  retain  out  of  the  profits 
of  such  business  compensation  for  his  services  rendered  therein. 
In  deciding  that  case  the  court  said : 

*1t  Is  a  well-mttled  rale  ot  equity  that  a  tmstee  Is  not  permitted  to  deal 
with  the  trust  property  so  as  to  gain  any  advantage,  directly  or  Indirectly, 
for  himself,  beyond  his  lawful  compensation.  He  may  not  use  it  in  bis  own 
private  business.  He  may  not  make  any  Incidental  profits  for  himself  in  its 
management,  and  he  may  not  acquire  any  pecuniary  gains  from  his  fiduciary 
position.  The  beneficiary  is  entiUed  to  claim  all  advantages  actually  gained, 
and  to  hold  the  trustee  cbar^able  for  all  losses,  if  any,  happening  from  a 
violation  of  his  duty.  Within  this  role  I  am  unable  to  see  upon  wbAt  ttaeoxy 
PeciL  may  withhold  from  the  estate  of  whidi  he  is  executor  an?  portion  of 
such  earnings  to  his  own  use  or  b^eflt" 

No  case  has  been  cited  in  this  proceeding,  and  I  have  not  been 
able  to  find  a  case,  that  impairs  the  force  of  the  decision  in  Mat- 
ter of  Peck,  supra,  and  it  appears  to  me  to  be  a  controlling  au- 
thority. 

1  Reported  In  full  in  the  New  York  Supplement;  r^rted  as  a  memoran- 
dum decision  without  opinion  In  61  Hun,  618. 
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The  attorney  for  the  accounting  executor  relies  on  two  cases 
to  establish  his  contention,  namely :  Lent  v.  Howard,  89  N.  Y.  169, 
and  Matter  of  Braunsdorf,  13  Misc.  Rep.  666,  35  N.  Y.  Supp.  298; 
Id.,  2  App.  Div.  73,  37  N.  Y.  Supp.  229. 

It  ou^t  to  be  sufficient  to  state  that  the  case  of  Lent  t.  Howard, 
supra,  was  expressly  referred  to  in  Matter  of  Peck,  supra,  as  not 
being  in  conflict  with  the  doctrine  of  that  case,  and  the  Court  of 
Appeals  affirmed  that  decision,  which  would  not  have  been  done 
if  it  were  in  conflict  with  the  case  of  X^ent  v.  Howard,  supra;  and 
while  Matter  of  Braunsdorf,  supra,  was  not  expressly  referred  to 
in  Matter  of  Peck,  supra,  it  was  decided  long  prior  to  that  deci- 
sion, and  was  by  implication  mentioned  as  one  of  the  cases  to 
which  the  court  must  have,  undoubtedly,  been  cited,  and  declared 
not  to  be  inconsistent  with  the  rule  laid  down  in  Matter  of  Peck, 
supra. 

In  Lent  v.  Howard,  supra,  the  testator  gave  his  executors  a 
power  of  sale,  which  was  construed  to  be  imperative,  over  his  real 
property,  except  one  farm,  known  as  the  homestead  farm,  and  ac- 
companied the  same  with  a  gift  of  the  proceeds  of  the  sale  to  his 
wife  and  daughter,  with  cross-remainders  o^r.  This  operated  as 
an  equitable  conversion  of  said  real  estate,  and  in  equity  entitled 
the  wife  and  daughter  to  the  intermediate  rents  and  profits.  The 
legal  title  to  the  real  estate,  except  the  homestead  farm,  descended 
to  the  testator's  heirs,  as  tfiere  was  no  devise  of  the  same  in  the 
will.  Hence  the  heirs  were  entitled  to  possession,  which  followed 
the  legal  title,  and  they  had  the  right  in  the  first  instance  to  re- 
ceive the  rents  and  profits,  although  equity  would  compel  them  to 
account  for  the  same. 

The  testator's  wife  took  a  life  Estate  in  the  homestead  farm,  with 
the  remainder  in  fee  simple  to  his  daughter,  if  she  survived  his 
wife,  and,  if  not,  the  wife  took  a  fee  simple  absolute  in  the  same. 
The  executors  were  held  to  have  no  right  whatever  to  the  posses- 
sion of  the  real  estate,  but  under  the  mistaken  belief  that  it  was 
their  duty  to  take  possession  of  the  same  "by  the  consent  of  all 
the  parties  in  interest''  they  took  possession  thereof,  and  one  of 
the  executors  operated  the  farm  lands  and  managed  the  real  es- 
tate. The  executors  were  held  accountable  to  the  beneficiaries  for 
the  rents  and  profits  of  the  real  estate,  and  the  court  allowed  the 
executor  who  operated  the  farms  and  managed  the  real  estate  a 
reasonable  compensation  for  his  services,  independent  of  his  com- 
missions as  executor. 

The  compensation,  which  the  ocecutor  was  allowed  for  operating 
the  h<Hnestead  farm,  was  based  upon  his  having  done  so  at  the  re- 
quest of  the  testator's  wife,  who  owned  the  life  estate  therein,  and 
he  was  just  as  much  entitled  to  be  paid  for  the  services,  so  ren- 
dered by  him,  as  a  stranger  to  the  estate  would  have  been,  because 
his  services  in  that  respect  had  no  relation  whatever  to  the  estate. 
When  the  testator's  wife  requested  the  executor  to  manage  the 
homestead  farm,  from  that  fact  the  law  implied  a  promise  that  he 
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would  be  paid  for  his  services.  Hence  that  phase  of  the  case  has 
no  possible  bearing  upon  the  question  before  this  court. 

The  executor  who  operated  the  farm  lands  and  managed  the  real 
estate  does  not  appear  to  have  violated  any  of  the  terms  of  the  will. 
He  did  not  contravene  any  of  his  duties  as  executor  in  doing  what 
he  did  do.  He  performed  services  that  were  no  part  of  his  duties 
as  ececutor.  He  committed  no  wrong  a^nst  the  estate.  He  was 
acting  as  an  individual,  although  he  believed  he  was  acting  as  an 
executor.  What  he  did  do  was  to  arrogate  to  himself  the  rights 
of  the  heirs,  who  had  the  right  to  operate  the  farms  (except  the 
homestead  farm)  and  manage  the  real  estate,  with  the  correlative 
duty  of  accounting  for  the  rents  and  profits  thereof.  If  the  strictly 
legal  duties  of  all  had  been  performed,  the  result  would  have  been 
that  the  heirs  would  have  accounted  to  the  executors  for  the  rents 
and  profits,  and  the  executors  in  turn  would  have  accounted  to  the 
beneficiaries.  I  have  no  doubt  that,  if  the  heirs  had  operated  the 
farms  (except  the  homestead  farm)  and  managed  the  real  estate  to 
the  best  advantage,  they  would  have  been  entitled  in  equity  to  com- 
pensation for  their  services.  On  that  account  it  would  have  been 
inequitable  to  disallow  the  executor's  claim  for  compensation  for 
doing  that  which  the  heirs  might  have  done  and  received  compen- 
sation for  it,  especially  as  all  the  parties  in  interest  consented  in 
advance  to  his  conduct. 

In  the  case  at  bar  the  conduct  of  the  executors  was  illegal,  in 
that  they  acted  in  direct  opposition  to.  the  provisions  of  the  will. 
Their  purpose  does  not  appear  to  have  been  dishonest.  It  was 
rather  to  make  money  for  the  beneficiaries  under  the  will,  of  whom 
each  of  the  executors  was  one,  and  it  is  clear  that  they  were  not 
at  all  in  the  same  position  as  the  executor  in  the  case  of  Lent  v. 
Howard,  supra,  who  was  allowed  compensation. 

In  speaking  of  Matter  of  Braunsdorf,  supra,  the  Appellate  Divi- 
sion, in  Matter  of  Popp,  supra,  123  App,  Div.  2,  at  page  5,  and  107 
N.  Y.  Supp.  277,  at  page  280,  says: 

"An  executor  wbo  was  a  skilled  machinist  was  allowed  eompeiwatloD  1^ 
the  surrogate  for  his  serylcea  in  carrying  on  the  mectianical  buslnen  left 

the  deceased,  the  services  baring  been  rendered  at  the  request  of  the  next 
of  kin,  tbe  parties  interested,  so  as  to  complete  the  articles  In  process  of 
manufacture  at  the  time  of  the  death  of  the  testator.  The  will  did  not  axt- 
thorlze  the  continuance  of  the  business.'* 

The  learned  surrogate  who  decided  that  case  and  the  learned 
Appellate  Division  that  reviewed  it  in  Matter  of  Popp,  supra,  placed 
the  decision  upon  the  ground  that  there  was  a  valid  agreement 
between  the  next  of  kin,  who  were  the  parties  interested,  and  the 
executor,  to  pay  him  extra  compensation  for  his  services.  In  that 
respect  there  is  no  similarity  between  the  facts  herein  and  Matter 
of  Braunsdorf,  supra. 

This  record  is  absolutely  devoid  of  any  evidence  of  an  agreement 
between  the  beneficiaries  and  the  executors  that  any  compensa- 
tion was  to  be  paid  them  for  their  services  rendered  in  the  busi- 
ness above  mentioned.   Not  only  is  there  an  absence  of  proof  on 
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that  point,  but  all  the  inferences  that  can  be  log^call3;  deduced  from 
the  facts  repel  the  possibility  of  the  existence  of  any  such  agree- 
ment The  executors,  who  so  carried  on  the  business,  were  the 
principal  «bene6ciaries  under  the  will,  and  it  was  to  their  own  finan- 
cial interests  to  disregard  the  provisions  of  the  testator's  will  and 
conduct  the  brick-manufacturing  business,  if  that  course  appeared 
more  profitable  to  them ;  so  that  it  cannot  be  said  that  they  were 
acting  entirely  for  the  benefit  of  others.  Self-interest,  as  much  as 
anything  else,  may  have  predominated. 

Indeed,  there  is  not  the  slightest  proof  that  the  executors  ever 
expected  any  compensation.  In  their  former  accounting,  no  claim 
whatever  for  such  compensation  appears  to  have  been  made.  As 
far  as  the  evidence  discloses,  during  the  period  covered  by  this  ac- 
counting, such  a  claim  was  never  mentioned  or  intimated  to  exist. 

[B]  In  this  connection  I  have  not  overlooked  the  fact  that  the 
beneficiaries  under  the  will  and  those  claiming  under  Allison  M. 
Archer  from  time  to  time  were  paid  by  the  executors  and  accepted 
part  of  the  net  profits  of  the  business.  While  that  may  be  an  argu- 
ment against  the  justice  of  the  contestants  resisting  the  daim  tor 
compensation,  it  does  not  furnish  any  proof  of  an  agreement  b^ 
them  to  pay  the  executors  compensation  for  the  services  rendered 
in  that  respect.  In  paying  them  such  net  profits,  the  executors 
only  performed  a  duty  which  was  obligatory  upon  them ;  and,  in 
accepting  the  same,  the  beneficiaries  received  no  more  than  it  was 
their  lawful  right  to  be  paid,  and  it  is  not  apparent  to  me  how  any 
agreement  could  be  inferred  from  such  conduct. 

Therefore  it  is  my  conviction  that  there  was  no  agreement  to 
pajy  the  executors  compensation  for  their  services  rendered  in  car- 
rying; on  and  conducting  the  brick-manufacturing  business.  And 
Matter  of  Braunsdorf,  supra,  is  on  that  point  clearly  distinguisha- 
ble. It  follows  that  the  claim  for  such  compensation  must  be  dis- 
allowed. 

[I]  The  next  question  relates  to  the  claim  that  the  executors  are 
entitled  to  extra  compensation,  in  addition  to  their  statutory  com- 
missions, for  the  services  rendered  by  them  in  renting,  collecting 
the  rents  of,  and  superintending  the  real  property  generally,  in  so 
far  as  the  same  was  done  in  accordance  with  the  provisions  of  the 
will.  This  claim  is  without  legal  support.  Whatever  duties  the 
executors  performed  in  that  respect,  they  were  obliged'  to  perform 
under  the  will,  wherein  certain  trust  duties  were  imposed  upon 
them,  and  for  iht  performance  of  which  the  statutory  commissions 
are  the  only  compensation  to  which  they  are  entitled.  Matter  of 
Popp,  123  App.  Div.  2,  107  N.  Y.  Supp.  277;  Clausen  v.  Puvogel, 
114  App.  Div.  455,  100  N.  Y.  Supp.  49;  Matter  of  Hosford,  27  App. 
Div.  427,  50  N.  Y.  Supp.  550;  Matter  of  Dummett,  38  Misc.  Rep. 
477,  77  N.  Y.  Supp.  1118;  Matter  of  Hayden,  54  Hun,  197,  7  N. 
Y.  Supp.  313.  affirmed  125  N.  Y.  776,  27  N.  E.  409;  Van  Derhey- 
den  V.  Van  Derheyden,  2  Paige,  287,  21  Am.  Dec,  86. 

If  there  had  been  an  agreement  between  the  executors  and  the 
parties  interested  to  pay  the  executors  extra  compensation  for  such 
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services,  it  CQuld  be  enforced  in  this  proceeding,  but  there  is  ab- 
solutely no  proof  that  there  ever  was  any  such  agreement;  and 
all  that  has  been  said  in  discussing  the  last  question,  about  the 
at}sence  of  proof  as  to  the  existence  of  an  agreement  under  that 
element  of  this  proceeding,  is  also  applicable  to  the  proposition  now 
under  consideration.  In  the  absence  of  such  an  agreement,  made 
in  advance,  the  executors,  in  the  performance  of  the  services  which 
they  were  bound  to  perform  to  carry  out  the  terms  of  the  will, 
must  be  conclusively  presumed  to  have  been  working  for  and  satis- 
fied with  their  statutory  commissions.  As  a  necessary  conse- 
quence, the  claim  for  such  extra  compensation  must  be  disallowed. 

The  statutory  commissions  and  the  basis  upon  which  the  same 
are  to  be  computed,  and  the  allowances  to  be  made,  will  be  deter^ 
mined  on  the  settlement  of  the  decree  herein. 

Decreed  accordingly. 


(77  UlM.  4470 


1.  Iin:oxnu.nHo  Liquobs  (|  249*) — Searohxs  and  Sbizubes — Vauditt  or 

Wabbakt. 

Id  a  proceeOtiuc  under  Xilqnor  Tax  Law  (OohboI.  Laws  1909,  c.  34)  |  38, 
where  the  return  or  affidavU  of  service  of  a  warrant  to  search  for  and 
seize  liquor  unlawfully  stored  and  deposited  for  sale  or  distribution  in 
premises  conducted  as  a  hotel  does  not  show  that  a  copy  of  the  warrant 
containing  a  notice  to  all  perBons  claiming  any  right,  title,  or  Interest 
In  the  Uquon  or  In  T^aaeSa  containing  Omn  waa  posted  In  a  consptenoos 
place  upon  the  iMremiBes,  the  swrioe  of  the  warrant  Is  illegal,  and  will 
be  vacated. 

[Ed.  Note. — ^For  other  cases,  aee  IntoxlcaUng  Uqnors,  Gent  Dig.  H 
876-385;   Dec.  Dig.  |  249.*] 

2.  InroxiCATiNO  Liquobs  (|  24S*) — Skabohes  akd  Sbizubes— SnmciENCT  or 

GOHPLAIRT. 

Where  a  comidaint  on  wbkih.  a  warrant  was  Inoed  for  a  seardi  for 
litpUMTB  ca  premises  conducted,  as  a  hotel,  whidi  was  Terlfied  JiUr  U, 
1912,  by  a  special  agent  of  a  commissioner  of  excise,  alleged,  among  tlw 
sources  of  complainant's  Information  and  belief  that  liquors  were  k^t 
on  the  premises  for  unlawful  sal^  that  lager  beer  was  sold  thereon  on 
June  14,  1912,  while  the  condition  allied,  on  June  14tb  mts^t  be  pre- 
sumed to  continue  to  July  15th,  yet  as  the  receipt  of  the  officer  shows 
the  liquors  bare  been  taken  from  the  premises  since  the  complaint  was 
verified,  the  same  complaint  could  not  be  used  as  a  fonndation  for  the 
Issuance  of  another  warrant  thereon,  as  the  condition  on  June  14,  1912. 
could  not  be  iffesomed  to  continue  indeflnltely. 

[Ed.  Note.— Bte  other  pasea,  see  Intoxicating  Uqnora,  Gent  Dig.  U 
8e&-«7B ;  Dec.  Dig.  |  24&*] 

Application  by  Walter  G.  Ingalls,  under  Liquor  Tax  Law,  §  33, 
for  a  warrant  to  search  for  and  seize  liquors  kept,  stored,  and  de- 
posited for  unlawful  sale  or  distribution  in  premises  located  on 
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Main  street  in  the  village  of  Argusville,  conducted  as  a  hotel  by 
■one  Ellery  O'Brien.   Complaint  dismissed,  and  warrant  vacated. 

Martin  £.  Rigney,  for  State  Commissioner  of  Excise. 

BEEKMAN,  J.  [1]  A  verified  com.plaint  in  the  above-entitled 
proceeding,  made  by  a  special  agent  of  the  state  commissioner  of 
■excise  of  the  state  of  New  York,  under  section  33  of  the .  Liquor 
Tax  Law,  was  presented  to  me  on  the  15th  day  of  July,  1912,  and 
a  warrant  was  on  that  day  issued,  containing  the  recitals  and  no- 
tice required  by  said  section,  and  returnable  before  me  on  the  30th 
day  of  July,  1912.  At  that  time  and  place  Martin  E.  Rigney  ap- 
peared as  attorney  for  the  commissioner  of  excise,  in  support  of 
the  complaint  and  warrant,  and  no  appearance  was  made  by  any 
other  person.  A  person  who,  as  I  understood,  was  the  said  EHery 
O'Brien,  was  present  at  the  above  time  and  place  with  an  attor- 
tiey,  N.  J.  Herrick,  who  asked  the  privilege  of  examining  the  re- 
turn attached  to  the  warrant,  and  who  did  examine  the  return,  and 
then  stated  that  he  did  not  regard  the  return  of  service  of  the  war- 
rant as  according  to  the  statute,  and  that  he  did  not  desire  to  have 
an  appearance,  special  or  otherwise,  entered  in  the  proceeding  in 
behalf  of  Mr.  O'Brien  or  any  other  person.  He  was  asked  whether 
lie  desired  to  file  any  answer,  and  he  stated  he  did  not  desire  to 
do  so,  and  stated  that  in  his  opinion  the  warrant  had  not  been 
legally  served,  and  that  it  involved  the  question  of  jurisdicticm. 

The  warrant  returned  before  me  at  the  above  time  and  place 
liad  attached  thereto  the  complaint  and  receipt  and  an  affidavit,  ex- 
ecuted by  Walto-  G.  Ingalls,  alleging  the  manner  in  which  war^ 
rant  had  been  executed  and  served.  The  officer's  return  or  affi- 
davit of  service  recited  that  he  delivered  a  copy  of  the  warrant, 
notice,  and  receipt,  and  of  the  complaint,  to  Ellery  O'Brien,  be- 
ing the  person  keeping  said  liquors,  but  said  affidavit  did  not  show 
or  recite  that  he  had  posted  a  copy  of  the  warrant  in  a  conspicu- 
ous place  upon  the  premises,  as  required  by  section  33  of  the  Liq- 
uor Tax  Law.  The  officer's  receipt  was  in  the  following  form : 

"I,  Walter  6.  Ingallt,  a  special  agent  of  the  state  commissioner  of  excise, 
of  the  Tillage  of  FaltonTille,  N.  do  hereby  certify  and  return  that  I  have 
taken  under  the  within  warrant  of  search  and  seizure  issued  by  county 
Judge  of  Schoharie  county  of  the  County  Conrt  from  hotel,  Ualn  Str.  In  the 

■aid  town  of  CarlMe  of  where  the  propoty  hereinafter  deserlbed  was 

Connd,  from  BOlery  O^rlen  the  toUowinc  described  property,  to  wit; 

"228  bottles  of  lager  beer. 

"1  2  gal.  jug  of  whisky,  partly  fuU. 

"Dated  at  ArgosTUle,     T.,  the  17th  day  of  /ulv,  1912. 

"Walter  O.  Ingalls,  £fpectal  ^L^enf.** 

These  proceedings  are  under  a  very  recent  statute.  The  exact 
mode  of  procedure  is  meagerly  outlined  in  section  33  and  the  de- 
cisions thereunder  are  few.  l^he  statute  provides  as  follows : 

**The  warrant  sball  contain  a  notice  directed  generally  to  all  persons  claim- 
ing any  rights  title  or  Interest  In  such  liquors,  or  In  the  ressels  containing  the 
samo^  to  i^peor  before  the  Jvdgt  or  Jnstlce  issuing  such  warrant,  at  a  plaot 
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add  at  a'  time  tborrin  vpedfled,  •  •  •  and  bIiow  cause  wby  eoeb  Uovotb 
and  tli9  TeaaelB  flontalning  the  same  should  not  be  forfeited  to  tbe  state." 

As  to  the  manner  of  execution  of  the  warrant  the  statute  says : 

"A  copy  of  such  warrant  shall  be  delivered  to  the  person  so  keeping  such 
liquors,  if  he  be  present  at  tbe  time  of  mudi  seizure,  and  if  he  be  not  preaoit, 
then  to  the  person.  If  anj,  apparently  In  possession  of  such  liquors  or  of  the 
premises  wherein  the  same  are  found,  and  another  copy  of  mch  wanant  ahaU 
be  posted  In  a  oonsplcnous  place  upon  said  prvnSam.'* 

The  statute  further  provides  that: 

"The  special  agent  or  peace  officer  seizing  the  llauors  under  the  warrant, 
shall  give  a  receipt  therefor,  to  the  i)er8on  so  keeping  such  liquor.  If  present, 
and  If  be  be  not  present  then  to  the  person,  if  any,  apparently  In  possession 
of  such  liquor,  or  in  charge  of  such  premises,  or  in  the  absence  of  any  such 
person,  he  nraat  leave  ancb  receipt  In  tbe  lOaoe  where  tbe  liquors  axe  found." 

Then  follows  the  provision: 

"At  the  time  and  place  spedfled  in  the  notice  contained  In  such  warrant 
any  person  claiming  any  right,  title  or  Interest  In  the  liquors  seized  under 
swAi  warrant,  or  in  the  vessels  containing  the  same,  may  Interpose  an  answer 
controvorting  tbe  aUegatlona  of  tbe  complaint,  upon  wblcb  such  warzant  was 
issued." 

The  return  or  affidavit  of  service  of  the  warrant  does  not  show 

that  a  copy  of  the  warrant  containing  a  notice  to  all  persons  claim- 
ing any  right,  title,  or  interest  in  the  liquors,  or  in  the  vessels  con- 
taining same,  was  posted  in  a  conspicuous  place  upon  the  premises 
searched.  It  seems  to  me  that  statute  plainly  requires  that,  in 
addition  to  the  service  of  a  copy  of  the  warrant  upon  the  person 
keeping^  the  liquors,  or  upon  the  person  apparently  in  possession 
of  Uie  liquors  or  of  the  premises,  a  copy  shall  be  pelted  in  a  con- 
spicuous place.  The  clause  "and  another  copy  of  such  warrant 
shall  be  posted  in  a  conspicuous  place,"  etc.,  is  a  requirement  in 
addition  to  the  provision  as  to  the  personal  service.  The  words 
"another  copy"  plainly  indicate  that  two  copies  are  to  be  used  in 
executing  the  warrant,  one  copy  to  be  served  upon  the  person 
keeping  the  liquors,  or  apparently  in  possession,  and  the  other  copy 
to  be  posted.  The  reason  for  the  requirement  of  posting  is  to  give 
a  notice  to  persons  other  than  the  particular  person  who  may  be 
keeping,  or  apparently  in  charge  of,  the  liquors.  Not  only  the  per- 
son to  whom  the  copy  of  the  warrant  is  delivered,  but  all  person^ 
claiming  any  right,  title,  or  interest  in  the  liquors  and  vessels,  are 
required  to  show  cause  why  the  liquors  and  vessels  should  not  be 
forfeited.  The  person  keeping,  or  in  possession  of,  the  liquors  or 
premises,  may  not  be  the  only  person  who  has  an  interest  in  the 
goods  seized,  and  especially  the  vessels  containing  the.  same.  The 
goods  may  have  been  stored  by  the  owner  for  a  perfectly  lawful 
purpose,  and  not  for  the  purpose  of  unlawful  sale  and  distribu- 
tion; but  the  person  in  charge,  without  the  owner's  consent  or 
knowledge,  may  be  selling  the  same,  and  if  a  copy  is  delivered  only 
to  the  one  person  he  may  put  it  in  his  pocket,  show  it  to  no  one, 
and  tell  no  one  of  it.  In  that  event  other  persons  who  may  have 
any  right,  title,  or  interest  in  the  goods  or  containers  would  have 
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no  knowledge  whatever  of  anv  time  or  place  at  which  they  may 
appear  and  show  cause  why  the  liquor  should  not  be  confiscated. 
Liquors  might  be  stored  in  the  cellar  of  a  dwelling  and  without 
any  intention  of  selling  the  same,  and  the  owner's  janitor  may  in  the 
nighttime,  without  the  owner's  consent,  surreptitiously  sell  small 
quantities  of  the  same  for  his  own  private  gain,  and  upon  detec- 
tion might  be  served  with  a  warrant  at  the  time  of  a  seizure,  in 
the  owner's  temporary  absence,  and  then  abscond,  taking  with  him 
the  warrant  and  notice,  in  which  event,  unless  a  warrant  contain- 
ing a  notice  to  show  cause  is  posted  on  the  premises,  there  will 
be  nothing  to  tell  the  owner  where  he  may  uiow  cause  why  his 
goods  should  not  be  taken. 

The  affidavit  of  service  of  warrant  is  made  upon  a  printed  form 
containing  the  words,  "and  that  I  posted  a  copy  of  said  complaint, 
warrant,  notice,  and  receipt  in  a  conspicuous  place  upon  said  prem- 
ises/' showing  that  whoever  prepared  the  printed  form  used  by  the 
complainant  CMisidered  posting  necessary;  but  in  this  case  the 
words  last  quoted  are  erased  by  having  a  pen  drawn  through  them, 
with  black  ink  on  the  same,  partially  obscuring  the  letters,  as  is 
usual  where  erasure  is  made  in  such  manner.  If  the  copy  of  the 
warrant  containing  the  notice  is  posted  conspicuously  on  the  prem- 
ises, it  will  be  calculated  to  gfive  notice  to  all  persons  who  may 
have  any  interest  in  the  goods.  That  is  the  object  of  the  statute. 
Several  persons  may  have  right,  title,  or  interest  in  the  goods  and 
containers,  and  it  was  the  intention  of  the  Legislature  to  provide 
means  by  which  it  would  be  reasonably  probable  that  all  parties 
interested  might  receive  a  notice,  and,  it  not  being  possible  to  serve 
personal  notice  upon  all  of  them,  it  is  provided  tha(  one  copy  shall 
be  served  upon  the  one  party  in  charge,  and  that  the  remaining 
parties  should  receive  constructive  notice  by  posting  upon  the 
premises  where  persons  having  any  business  there  may  read  the 
warrant  and  notice.  It  was  not  claimed  on  the  part  o{  the  com- 
missioner that  notice  had  been  posted  in  a  conspicuous  place ;  but 
it  was  claimed  that  posting  was  not  necessary  in  case  a  copy  of 
the  warrant  was  served  upon  the  person  keeping  the  liquors.  This 
is  a  statutory  proceeding,  and  its  requirements  should  be  strictly 
complied  wi^  where  property  is  to  be  destroyed.  Jurisdiction  to 
render  judgment  of  forfeiture  could  only  be  acquired  where  the 
service  of  a  warrant  was  made  according  to  the  exact  terms  of 
the  statute. 

In  Matter  of  Huff,  136  App.  Div.  297,  120  N.  Y.  Supp.  1070,  the 
party  claiming  an  interest  in  the  liquors  filed  no  answer  before  the 
magistrate,  but  contended  that  the  complaint,  being  upon  informa- 
tion and  belief,  without  showing  the  source  of  such  information, 
or  any  fact  from  which  personal  knowledge  by  the  complainant 
could  be  inferred,  was  insufficient  to  confer  jurisdiction  and  author- 
ize the  issuance  of  a  warrant  for  search  and  seizure.  The  party 
interested  in  the  liquors  ^sked  for  an  order  vacating  the  complaint 
and  warrant,  and  the  magistrate  denied  the  motion.  The  party 
interested  in  the  liquors  appealed.   The  court  said: 
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"Snffldent  cause  VI17  tbe  selmre  and  projected  forfeitnre  were  anaatlior' 
Ized  appeared  on  the  face  of  tbe  papers  themselTes.  Tbo  atteotlon  of  the 
magistrate  was  dnly  called  to  that  fact  Appellant  was  then  ttitltled  to  the 
order  be  asked  for.  vacating  and  setting  aside  tbe  complaint  and  warrant, 
and  directing  the  oOlcer  wbo  made  the  aelxiire  to  reatore  tba  property  seised 
to  the  possession  from  whlcli  it  had  been  taken.  Denial  of  tbo  apptfllant^s 
motion  denied  him  the  anbatantlal  right  to  Immediate  poasesslon  of  ^  i«op> 
«rty  and  Immunity  from  further  vexation  in  an  unauthorized  imweeding." 

In  this  case,  on  the  face  of  the  papers  or  otherwise,  there  is  no 
proof  of  the  posting  of  the  warrant  in  a  conspicuous  place  npon 
the  premises.  Where  the  property  is  to  be  taken,  it  seems  to  me 
that  none  of  the  safeguards  provided  by  law  should  be  disregarded. 
For  aught  the  magistrate  may  know,  one  or  more  parties  other 
than  Ellery  O'Brien  may  have  some  interest,  right,  or  title  in  the 
goods  and  containers,  and  unless  they  are  notified  constructively 
by  the  posting  of  the  notice,  as  section  33  provides,  it  seems  to 
me  that  the  magistrate  has  no  jurisdiction  to  order  the  property 
forfeited  to  the  state. 

[2]  The  complaint  herein  is  verified  on  July  15,  1912,  and  al- 
leges, among  the  sources  of  complainant's  information  and  belief, 
that  liquors  were  kept  on  the  premises  for  unlawful  sale,  that  lager 
beer  was  sold  thereon  on  the  14th  day  of  June,  1912;  and  while 
the  condition  alleged  upon  June  14,  1912,  might  have  been  pre- 
sumed to  continue  to  July  IS,  1912,  the  date  of  the  verification  of 
the  complaint  and  the  issue  of  the  warrant,  however,  as  the  re- 
ceipt of  the  officer  shows  that  the  liquors  have  been  taken  from  the 
premises  since  the  verification  of  the  complaint,  the  same  com- 
plaint could  not  in  my  opinion  be  used  as  a  foundation  for  the  is- 
sue of  another  warrant  thereon,  as  the  condition  of  June  14,  1912, 
could  not  be  presumed  to  continue  indefinitely,  and  after  the  sei- 
zure, without  the  presentation  of  other  facts  showing  the  keeping 
of  liquors  ior  unlawful  purposes  subsequently,  and  the  complaint 
should,  therefore,  be  dismissed  along  with  the  vacating  of  the  war- 
rant, and  it  should  be  ordered  and  adjudged  that  the  complaint 
be  dismissed,  the  warrant  vacated,  and  the  liquors  seized  returned 
to  the  place  from  which  and  to  the  persw  from  whom  they  were 
taken. 

Ordered  accordingly. 
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(Sapranie  Oonit*  ^ipeUAte  Tann,  VIxst  Dopsxtment.  Moranbcv  8i  10120 

1.  OAS  (i  IS*) — Right  to  Shot  orr  tjUFPi.T— Entbt  of  Pibehises— I^ebpass. 

Under  Transportaticm  Gorporatloiis  Law  (ConBoL  Laws  1909^  c.  63)  | 
60,  proTldliie  tbat,  on  the  neglect  or  refaaal  to  pay  rent  due  for  gas,  the 
corporation  aapplylns  gas  may  cot  It  oft  from  tiie  premises,  and  may 
enter  the  premises  so  to  do,  the  right  of  entry  can  cnly  be  exercised  by 
a  corporation  supplying  gas,  or  its  agents,  when,  the  peraon  anpplied  with 
gas  neglects  or  refuses  to  pay  for  the  same. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent  Dig.  H  0-0;  Dec.  Dig.  I  13.*] 

2.  Oab  (I  18*)— Right  to  Shut  orr  Supplt— Tbupabs— Daitaqu. 

Where  a  mettf  rental  was  paid  at  least  one  honr  before  the  gas  com- 
pany's i^ent  entered  on  plHtntUTs  premises,  and  plalntilT  Informed  the 
agent  of  the  payment,  and  suggested  that  he  tele^one  to  the  company 
to  ascertain  the  fact,  and  prohibited  the  agent  from  entering  on  the 
pronlses,  bnt  the  agent  entered  on  the  premises,  and  shut  ofT  the  gas, 
and  lodged  the  meter,  and  addressed  plaintiff  In  a  lond  and  Insulting 
manner,  a  verdict  for  her  for  900  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent  Dig.  H  5-9  ;  Dec.  Dig.  S  18.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Action  by  Willoughby  B.  Dobbs  against  the  Northern  Union 
Gas  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


See,  also,  132  N.  Y.  Supp.  792. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Stuart  H.  Benton,  of  New  York  City,  for  appellant. 
Willoughby  B.  Dobbs,  pf  New  York  City,  in  pro.  per. 

SEABURY,  J.  This  is  an  action  to  recover  damages  for  tres- 
pass. The  facts  are  undisputed.  On  June  28,  1911,  an  agent  of  the 
defendant  gas  company  entered  upon  the  plaintiff's  premises,  and 
disconnected  the  gas  supply.  The  entry  upon  the  plaintiffs  prop- 
erty was  made  at  about  2  p.  m.  on  that  date.  The  facts  recited 
show  a  trespass,  unless  the  defendant's  agent  was  justified  in  en- 
tering upon  the  plaintiff's  property. 

[1]  The  defendant  claims  that  it  was  justified  in  so  doing  under 
section  65  of  the  Transportation  Corporations  Law  (Consol.  Laws 
1909,  c.  63),  which  provides  that,  if  any  person  supplied  with  gas 
by  a  gas  company  shall  refuse  to  pay  the  rent  for  the  same,  such 
corporation  may  prevent  the  gas  from  entering  his  premises,  and 
"their  officers,  agents  or  workmen  may  enter  into  or  upon  any 
such  premises  *  *  *  and  separate  and  carry  away  any  meter 
*  •  *  and  may  disconnect  any  meter  *  *  *  from  the  mains, 
pipes  or  wires  of  said  corporation."  Under  this  section,  the  right 
of  entry  can  only  be  exercised  by  the  gas  company  or  its  agents 
when  the  person  supplied  with  gas  "shall  neglect  or  refuse  to  pay 

•For  oUmt  easM  lee  lame  tivio  *  I  mnasB  in  Doo.  *  Am.  Digi.  1907  to  date,  *  Rap'r  Indue* 
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the  rent  or  remuneration  due  for  the  same."  Under  this  statute, 
therefore,  the  question  whether  the  entry  of  the  agent  of  the  de- 
fendant was  or  was  not  a  trespass  turns  upon  the  question  whether 
the  plaintiff  neglected  or  refused  to  pay  the  amount  due  for  gas 
supplied. 

[2]  It  is  undisputed  in  this  case  that  the  plaintiff  paid  the 
amount  due  for  gas  at  least  one  hour  before  the  agent  of  the  de- 
fendant entered  upon  the  plaintiff's  premises.  It  seems  to  me  that 
the  mere  recital  of  these  facts  shows  that  the  agent  of  the  defend- 
ant was  not  justified  in  entering  upon  the  property  of  the  plain- 
tiff at  ttkt  time  the  entry  was  made.  When  the  defendant's  agent 
called  at  the  plaintiff's  house,  he  demanded  the  payment  of  the 
amount  which  he  claimed  to  be  due  for  gas.  The  plaintiff's  wife, 
upon  whom  this  demand  was  made,  told  him  that  the  gas  bill  had 
been  paid,  and  that  she  had  sent  the  money  some  time  before  to 
the  gas  company  by  her  son.  To  this  the  agent  replied:  "That 
is  what  you  told  me  before."  The  plaintiff's  wife  explained  to  him 
that  he  could  easily  verify  her  statement  by  telephoning  to  the 
company,  and  that  he  would  learn  that  the  bill  had  been  paid.  This 
very  sensible  advice  the  agent  refused  to  act  upon,  but,  instead, 
insisted  upon  entering  the  house.  The  plaintiff's  wife  told  him 
that  he  must  not  enter  the  house,  and  that  he  had  no  right  to  turn 
off  the  gas,  because  the  bills  had  been  paid,  but  that,  if  he  still 
insisted  upon  disconnecting  the  gas  supply,  there  was  a  place  in 
the  street  from  which  he  could  turn  it  off,  and  that  his  entry  into 
the  house  was  entirely  unnecessary.  Shortly  after  this  conversa- 
tion, the  plaintiff's  wife  found  the  agent  in  the  cellar  of  her  house. 
He  told  her  that  he  had  turned  off  the  gas  and  locked  the  meter, 
and  addressed  her  in  a  loud  and  insulting  manner.  Upon  this 
evidence,  the  jury  awarded  the  plaintiff  a  verdict  for  $50  to  com- 
pensate him  for  the  defendant's  violation  of  his  rights. 

In  my  judgment,  the  verdict  was  entirely  reasonable  and  just, 
although  perhaps  not  altogether  adequate.  In  view  of  llie  circum- 
stances under  which  the  entry  of  the  defendant's  agent  was  made, 
I  do  not  think  it  can  be  said  to  have  constituted  a  mere  technical 
trespass,  for  which  only  nominal  damages  could  be  recovered.  It 
may  be  that,  upon  the  first  trial  of  this  action,  the  plaintiff  did  not 
sufficiently  establish  the  circumstances  under  which  the  defend- 
ant's agent  wrongfully  entered  the  plaintiff's  house,  and  that  for 
that  reason  the  trespass  was  held  to  be  technical  merely.  Dobbs 
v.  Northern  Union  Gas  Co.,  132  N.  Y.  Supp.  79Z  However  this 
may  be,  I  think  that  we  must  determine  the  present  appeal  upon 
the  record  which  is  now  before  us,  and  upon  that  record  I  feel  sat- 
isfied that  the  judgment  which  the  plaintiff  has  now  recovered 
should  be  affirmed.  The  alleged  errors  which  the  defendant  claims 
were  made  in  the  court  below  in  the  admission  of  evidence  are  of 
such  a  trivial  character  that  they  cannot  be  regarded  as  having 
prejudiced  the  rights  of  the  defendant,  in  view  of  the  fact  that  the 
evidence  of  the  plaintiff  upon  the  main  question  which  is  involved 
is  uncontradicted.    If  authority  is  needed  to  establish  that  an 
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award  of  $50  is  not  excessive,  it  will  be  found  in  Reed  v.  N.  Y.  & 
Richmond  Gas  Co.,  93  App,  Div.  454,  87  N.  Y.  Supp.  810, 
The  judgment  should  be  affirmed,  with  costs. 

GUY,  J.,  concurs.   BIJUR,  J.,  concurs  in  the  result. 


HATASATAH  REAIVIT  00.  T.  GULIOK. 
(Soprano  Ooort,  Appellate  Term.  First  Department.  November  8.  1912.) 

IiAHDLOBD  AND  TUrAlTT  (|  281')— lUBUdTT  lOB  RBITT— OoUETTIBOLAIU  FOB 

Falbb  Repbbbbntations. 

In  an  action  for  rent,  in  which  defendant  connterclaimed  for  damages 
for  false  representations,  In  which  defendant's  uncontradicted  testiiuony 
showed  that  plaintiff's  agent  stated,  that  the  water  supply  was  ample 
and  came  from  a  driven  well,  whereas  in  fact  there  was  rarely,  if  ever, 
■nffldent  water  supply  for  ordinary  honsiEihold  pnrpioees,  and  lii  December 
sabstantially  no  water  at  all,  because  the  water  supply  came  from  a 
luoofc,  which  was  ftoaen  solid,  judgment  ^ould  be  glrui  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  SS 
920-934 :  Dec.  Dig.  }  231.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Hatasatah  Realty  Company  against  Ernestus  Gulick. 
From  a  judgment  for  plaintiff,  after  a  trial  by  the  court  without  a 
jury,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR. JJ. 

Tipple  &  Plitt,  of  New  York  City,  for  appellant. 

Louis  B.  Hasbrouck,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  rent  for  the  months 
of  December,  January,  and  February  of  a  country  house  in  Connecti- 
cut. The  only  question  raised  on  this  appeal  is  in  reference  to  the 
judgment  in  favor  of  plaintiff  on  defendant's  counterclaim  for  dam- 
ages for  false  representations. 

Defendant's  testimony,  imcontradicted  either  by  direct  testimony  or 
circumstances,  is  that  plaintiff's  real  estate  agent,  through  whom  the 
lease  was  nc^tiated,  told  defendant  that  the  water  supply  was  ample 
and  came  from  a  driven  well;  whereas,  there  rarely,  if  ever,  was 
sufRcient  water  supply  for  ordinary  household  purposes,  and  in  De- 
cember there  was  sul»tantially  no  water  at  all,  evidently  because  the 
water  supply  came,  not  from  a  driven  well,  but  ran  from  a  brook, 
which  was  frozen  solid.  Defendant  abandoned  the  premises,  but  for 
various  reasons,  which  need  not  be  adverted  to  here,  no  claim  of  con- 
structive eviction  is  made. 

As  it  is  plain  on  the  record,  as  it  stands,  that  judgment  should  have 
been  given  for  the  defendant,  it  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.  All  concur. 

•For  oUitr  cum  m»  unw  topio  *  |  wdubbb  In  Dm.  *  Am.  Digi.  1807  to  d«to,  *  Rep'r  Indexes 
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POFOYITZ  T.  UNITED  STATES  HBAI/FH  *  ACCIDENT  INS.  GO. 

(Sniffle  Court,  Appellate  Term,  First  Department.   November  8,  1912.) 

L  InauBANOK  (|  S6Q*)— Gorstbuctioh  or  GoimLACT — Tmc  and  Duratioh  or 
Bisk. 

A  person  holding  an  accident  Insurance  policy,  renewable  from  month 
to  month  by  the  payment  of  the  monthly  premium  In  advance,  and  con- 
taining a  proTlal<Mi  that,  U  payment  of  any  premium  should  be  oiade 
afta  the  ^17  on  which  it  was  due,  no  recoTery  could  be  bad  fbr  any  ac- 
ddoktal  litjiiry  happenlnf  between  the  day  the  ptemliim  was  due  and 
12  o'clock  noon  of  the  day  following  the  date  of  payment,  paid  a  month- 
ly premium  due  October  Ist  on  October  11th.  On  October  12th,  about 
0  a.  m.,  be  sustained  Injuries  resulting  almost  immediate  in  death. 
Seld,  that  the  case  came  within  the  express  tenns  of  Qie  prorlslon  men- 
tioned, and  there  could  be  no  recoTery. 

[Ed.  Note.— For  othw  eaaee,  see  Ittsarance*  Cent  Dig.  H  SB%  833; 
Dea  pig.  I  S65.*] 

S.  IirauBANCE  (I  640*) — ^Aonons  or  Polict — PLuniiva.  * 

Plaintiff  having  pleaded  the  policy  and  performance  of  the  condi- 
tions by  insured,  which  defendant  denied,  defendant  was  oititled  to 
rdy  on  the  provision  in  question  without  specially  pleading  it;  the  case 
not  being  one  of  forfeiture  of  a  policy  already  In  existence,  but  one 
of  a  contract  of  Insurance,  which  had  no  existence  until  a  time  after 
the  injury. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent,  Dig.  H  1BS4,  160&- 
1612,  1014-1624;  Dec.  Dig.  f  64a«] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Katie  Popovitz  against  the  United  States  Health  & 
Accident  Insurance  Company.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  October  term,  1912,  before  SEABURY,  GUY.  and  BI- 
JUR,  JJ. 

George  Murray  Hulbert,  of  New  York  City  (William  J.  Lewis, 
of  New  York  City,  of  counsel),  for  appellant. 
Morris  Cukor,  of  New  York  City,  for  respondent. 

SEABURY,  J.  The  plaintiff,  the  widow  of  one  Balas  Popovitz, 
brings  this  action  to  recover  the  amount  named  in  the  policy  of 
insurance  issued  by  the  defendant  to  her  husband.  The  policy  was 
issued  on  the  i4th  day  of  October,  1909,  and  by  its  terras  provided 
that  it  should  expire— 

*Um  the  1st  day  of  Nonunber,  1909,  at  12  o'clock  noon,  standard  tban,  at 
place  where  countersigned,  bnt  may  be  consecntiT^  renewed  from  term  to 
term,  subject  to  all  of  its  condittons  by  the  paymoit  of  the  monthly  pioniom 

tn  advance.** 

The  premiums  were  paid  upon  this  polic;^  according  to  its  terms 
up  to  October,  1911.  The  monthly  premium  due  on  October  1, 
1911,  was  not  paid  until  the  morning  of  October  11,  1911.  On  Oc- 
tober 12,  1911,  at  about  9  a.  m.,  the  assured  fell  in  the  hallway  of 
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his  home  and  sustained  injuries  resulting  almost  immediately  in 
his  death. 

[1]  The  facts  recited  were  undisputed  upon  the  trial,  and  from 
them  we  think  it  conclusively  appears  that  the  plaintiff  was  not 
entitled  to  recover  under  the  terms  of  the  policy  upon  which  she 
sues.  The  policy  provided  as  follows : 

'*Tbe  acceptance  of  any  renews!  premium  shall  be  optional  with  the  com- 
pany. If  the  payment  of  any  premium  shall  be  made  after  the  Ist  day 
of  the  month  on  which  it  was  doe,  neither  the  assured  nor  the  b^efldary 
shall  be  entitled  to  recover  tor  any  accidental  injury  happening  betwMi 
the  1st  day  of  snch  month  and  12  o*dock  noon,  standard  time,  of  the  day 
following  the  date  of  such  delinquent  paymwt,  nor  for  any  iUness  orislnatinc 
before  the  expiration  of  30  days  after  the  date  of  each  delinquent  paymrat, 
nor  shall  the  acceptance  of  any  past-due  premium  or  premiums  be  a  wair^ 
of  the  requirement  that  all  renewal  premiums  be  paid  In  advance  on  the 
1st  day  of  each  month.  The  paym«kt  of  any  past-due  premium  shall  not 
continue  this  insurance  In  force  beyond  the  Ist  day  of  the  succeeding  month.** 

The  policy  of  insurance  had  no  existence,  except  from  month  to 
month,  up6n  the  payment  of  the  monthly  premiums  within  the 
time  prescribed  by  the  policy.  Where  the  monthly  premiums  are 
not  paid  in  the  manner  provided  by  the  poli<7.  the  policy  lapses. 
In  the  present  case,  the  premium  was  not  paid  on  the  1st  day  of 
the  month,  and,  under  the  terms  of  the  policy,  no  recovery  could 
be  had  for  an  accidental  injury  "happening  between  the  1st  day 
of  such  month  and  12  o'clock  noon,  standard  time,  of  the  day  fol- 
lowing the  date  of  such  delinquent  payment."  The  present  case 
falls  precisely  within  the  terms  of  the  provision  of  the  policy 
quoted  above,  and  this  provision  prevents  the  plaintiff's  recovery. 

[2]  The  respondent  contends  that,  as  this  provision  of  the  pol- 
icy was  not  pleaded  in  the  answer,  the  appellant  cannot  avail  itself 
of  it  upon  appeal.  The  complaint  alleged  the  existence  of  the  pol- 
icy and  performance  by  the  assured  of  its  conditions.  This  allega- 
tion of  the  complaint  the  defendant's  answer  put  in  issue.  This  is 
not  a  case,  as  the  respondent  contends,  where  it  is  sought  to  for- 
feit a  policy  already  in  existence.  It  is  a  case  where  the  rights  of 
the  assured  under  the  policy  did  not  accrue  until  a  time  specified, 
and  before  which  time  arrived  the  assured  was  injured.  Until  the 
expiration  of  the  time  fixed  in  the  policy,  the  contract  of  insurance 
had  no  existence,  and  the  assured  possessed  no  rights  under  it 
which  could  be  forfeited. 

It  follows  that  the  judgment  should  be  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs.   All  concur. 


(Sumeme  Court,  Special  Term,  Kings  CountT-    Febmary  8,  1912.) 

Olvks  or  GouBTO  (|  8*)— Oouxtt  Cubk— Civil  Sxbvicb^Curk  or  hAM 
ItePAsnaifT— "Rioin.AB  Cucbk." 

Ism  1011«  c.  041.  proTided  for  a  chief  clerk  in  charge  of  the  law  de- 
partment in  the  county  clerk's  office  of  Kings  county,  amending  the  act 
to  make  the  office  of  county  clerk  of  the  county  of  Kings  a  salaried  of- 
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fice,  and  reffuladng  the  management  tbweof.  It  fixed  the  Bala  ties  to  be 
paid  to  osBlatants,  derkB,  employes,  oi  mbonUnatea  onployed  in  the 
office,  declaring  that  the  dqmty  clerk  abonld  reoeire  95,00C^  a  yeftt,  ex- 
pert of  records  ¥3,000,  assistant  deputy  county  clerk  $2,500,  and  the  chief 
clerk  in  <Aarge  of  the  law  d^artmmt  $2,S00.  It  was  the  dut?  of  the 
derk  of  the  law  department  to  pass  on  the  papers  for  and  CTter  jnd^ 
ment  In  law  and  equity  cases,  to  tax  costs,  cancel  notice  of  pendency  of 
action,  satisfy  Judgments  and  Hens,  issue  transcripts  aud  satisfy  the 
same,  certify  to  the  correctness  of  copies,  and  Issue  executions  and  state 
writs.  Eeldt  that  the  chief  clerk  In  charge  of  the  law  department  was 
a  "regular  derk,"  within  Civil  Service  Law  (Consol.  I^ws  1909,  c.  7)  § 
22,  and  was  therefore  not  subject  to  removal  hy  the  county  clerk  without 
notice  and  an  opportunity  to  explain  charges  for  wbldi  he  was  dlsmlsaed. 

[Ed.  Note.~For  other  cases,  see  Clerks  of  Courts,  Cent  Dig.  H  26-28 ; 
Dec.  Dig.  f  8.* 

For  other  deflnitlone,  see  Words  and  Pbrasea,  voL  7,  l^.  WQid.} 

Application  by  Peter  Donnelly  for  a  peremptory  writ  of  manda- 
mus, directed  to  Charles  S.  Devoy,  County  Clerk  of  Kings  County* 
to.  compel  respondent  to  reinstate  relator  in  the  position  of  chief 
clerk  of  the  law  department  in  the  county  clerk's  officd.  Motion 
granted. 

Order  affirmed,  135  N.  Y.  Supp.  1108. 

William  F.  Hagarty,  of  New  York  City,  for  applicant. 
Hugo  Hirscb,  of  Brooklyn,  for  respondent. 

KELLY,  J.  The  relator  applied  for  a  writ  of  mandamus  com- 
manding County  Clerk  Devoy  to  reinstate  him  in  the  position  of 
chief  clerk  in  charge  of  the  law  department  in  thfe  county  clerk's 
office,  from  which  position  he  was  removed  summarily  by  Mr. 
Devoy  on  January  1,  1912.  The  relator  was  appointed  chief  clerk 
of  the  law  department  by  Mr.  Devoy's  predecessor  in  office  on  the 
12th  day  of  July,  1911.  He  claims  that  he  was  "a  regular  clerk" 
in  the  office,  and  that  his  summary  removal  by  the  respondent  was 
illegal,  under  the  provisions  of  section  1543  of  the  Greater  New 
York  Charter  (Laws  1901,  c.  466),  Civil  Service  Law  (Consol. 
Laws  1909,  c.  7)  §  22,  which  provides: 

"But  no  regular  clerk  or  head  of  bureau  shall  be  removed  until  he  has 
been  allowed  an  opportunity  of  making  an  explanation,  and  in  every  case  of 
removal  the  trae  grotmds  thereof  ahall  be  forthwith  entered,"  etc 

No  notice  or  hearing  was  given  to  the  relator,  the  respondent 
insisting  that  he  was  not  a  regular  clerk,  but  was  in  fact  a  deputy 
county  clerk;  and  respondent  insists  that  the  Legislature  has  no 
power  to  interfere  with  him  in  the  appointment  of  his  deputies,  as 
he  is  a  constitutional  officer,  citing  article  10,  §  1,  of  the  Consti- 
tution; Warner  V.  People,  2  Denio,  283,  43  Am.  Dec.  740;  People 
v.  Keeler,  29  Hun,  175;  People  v.  Howiand.  155  N.  Y.  270,  49  N. 
E.  775,  41  L.      A.  838. 

The  right  of  the  relator  to  a  peremptory  writ  of  mandamus  de- 
pends upon  whether  at  the  time  of  his  removal  he  was  a  "regular 
clerk"  under  the  pr6visions  cited.  If  any  issue  is  raised  by  the 
answering  affidavit,  his  application  for  peremptory  writ  must  ^il. 
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In  his  behalf  the  relator  alleges  that,  in  addition  to  his  position 
as  a  regular  clerk>  he  was  ftlso  the  "head  of  a  bureau"  as  described 
in  the  charter;  but  his  claim  has  been  abandoned.  The  respond- 
ent insists  that  the  mere  statement  that  the  petitioner  was  a  reg- 
ular clerk  is  insufficient,  that  the  petition  fails  to  state  the  duties 
of  a  regular  clerk,  that  there  is  no  "law  department"  in  the  county 
clerk's  office,  and  therefore  there  can  be  no  chief  clerk  of  the  law 
department,  and  respondent  avers  that  the  Legislature  has  not  es- 
tablished a  law  department  in  the  county  clerk's  office,  or  at- 
tempted to  define  the  duties;  but  it  must  be  admitted  that  the 
Legislature  of  the  state  of  New  York,  by  chapter  641  of  the  Iiaws 
of  1911,  provided  for  "a  chief  clerk  in  charge  of  the  law  depart- 
ment" in  the  county  clerk's  office  of  Kings  county.  That  was  an 
act  amending  "An  act  to  make  the  office  of  the  clerk  of  the  county 
of  Kings  a  salaried  office  and  regulating  the  management  of  said 
office." 

Can  it  be  questioned  that,  notwithstanding  the  constitutional 
character  of  the  office  of  county  clerk,  the  Legislature  may  still 
provide  how  it  shall  be  managed?  Constitutional  offices  arc  not 
independent  of  the  law.  The  act  in  question  assumed  to  fix  the 
salaries  to  be  paid  to  "assistants,  clerks,  employes  or  subordinates" 
employed  in  the.  county  clerk's  office.  Thus  the  salaries  were 
fixed: 

*'Tbe  d^nty  count?  <dwk,  five  tboiuaiid  dolIarB;  expert  of  records,  ttarM 
thousand  doltoxs;  ai^tant  deputy  county  clerk,  twenty-live  hundred  doUan; 
chief  deric  In  chance  of  the  law  d^rtmoit,  twenty-five  hundred,  dollarg." 

Now,  it  would  seem  obvious  that  the  Legislature  provided  that 
there  shall  be  a  chief  clerk  in  the  law  department,  and  that  the 
position  was  a  regularly  defined  position,  provided  for  by  the  Leg- 
islature in  the  act  "regulating  the  management"  of  the  county 
clerk's  office.  The  county  clerk  in  1911  so  understood  it,  and  ap- 
pointed the  relator  to  the  position ;  and  if  there  is  any  doubt  about 
the  necessity  for  such  a  position,  it  is  removed  by  the  averment 
in  the  respondent's  affidavit  submitted  on  this  application,  because 
Mr.  Devoy  proceeds  to  specify  the  "ordinary  duties*  of  such  law 
clerk."  He  gives  them  at  some  length: 

"Passing  on  the  papers  for  and  entering  Judgment  both  In  law  and  equity 
cases,  taxing  costs,  canceling  notice  of  pendency  of  action,  satiating  Judg- 
ments  and  UaiB,  Issuing  transcripts  of  Judgments  and  satlstactioDs  thereof 
cotU^ng  to  the  correctness  of  copies  of  papers  on  file  In  said  office  Issuing 
executions  against  persona  and  property  on  judgments  entered  in  said  office 
from  the  Municipal  Court,  and  Issuing  all  state  writs,  all  of  which  acts  are 
done  and  papers  signed  in  the  name  of  the  county  clerk,  and  to  many  of 
which  the  seal  of  tbs  county  are  [Is]  affixed ;  that  said  duties  are  so  Impor- 
tant, deponent  baa  assigned  the  deputy  coun^  clerk  to  have  auperrision  and 
dia^  theveot  as  far  as  circumstances  would  pwmlt" 

Respondent  has  an  undoubted  right  to  supervise  the  work  of  the 
chief  clerk,  whose  appointment  was  authorized  by  the  act  of  1911,  and 
who  was  appointed  pursuant  to  that  act,  either  in  person  or  by  the 
deputy  county  clerk;  but  the  Legislature  has  provided  him  with  a 
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deputy  clerk  and  an  assistant  deputy  clerk  to  do  the  work  of  the  clerk, 
and  at  the  same  time  provided  for  a  law  clerk  to  do  the  detail  work,  a 
small  part  of  which  is  described  in  the  Aspondent's  affidavit.  There 
is  nothing  sacred  or  confidential  about  taxing  costs  and  filing  and 
docketing  judgments.  It  does  not  require  a  constitutional  officer  to 
satisfy  a  medhanic's  lira  or  compare  a  copy  for  certification.  All 
this  is  clerical  work. 

The  respondent  cannot  assign  to  this  clerk  duties  which  should  be 
performed  by  him  or  his  deputy,  and  thus  secure  freedom  of  removing 
the  incumbent  in  defiance  of  the  statute.  This  appears  to  have  been 
squarely  decided  in  People  ex  rel.  Hoefle  v.  Cahill,  188  N.  Y.  489,  81 
N.  £.  453.  If  signing  the  clerk's  name  or  affixing  the  seal  is  of  great 
moment,  surely  this  can  be  cared  for  by  the  clerk  and  bis  two  deputies. 
In  most  matters  the  signing  and  affixing  the  seal  is  merely  routine 
business;  but,  if  we  agree  with  the  respondent  as  to  its  importance, 
the  answer  is  that  the  act  of  the  Legislature  cannot  be  avoided  by  de- 
volving such  duties  on  the  law  clerk.  Let  him  continue  to  do  the  work 
mentioned  in  the  respondent's  affidavit  as  the  "ordinary  duties"  of 
the  law  clerk,  but  subject  to  the  supervision  of  the  d^uty  clerk,  "as 
far  as  circumstances  will  permit.'' 

I  think  that  the  designation  of  the  position  in  the  statute  and  the 
subsequent  appointment  of  the  relator  to  the  position  by  Mr.  Devoys 
predecessor,  his  continued  performance  of  his  duties  down  to  Janu- 
ary 1,  1912,.  coupled  with  Mr.  Devo/s  description  of  his  duties,  makes 
the  relator  a  "regular  clerk,"  under  section  22  of  the  Civil  Service 
Law  (Laws  1909,  c.  15  [Consol.  Laws  1909,  c.  7]),  and  that  he  was 
entitled  to  notice  and  opportunity  to  explain  before  he  could  be  dis- 
missed. People  ex  rel.  Martin  v.  Scully,  56  App.  Div.  302,  67  N.  Y. 
Supp.  839;  People  ex  rel.  Hoefie  v.  diill,  188  N.  Y.  489,  81  N.  E. 
453;  People  ex  rel.  Corkhill  v.  McAdoo,  98  App.  Div.  312,  90  N. 
Y,  Supp.  689. 

The  motion  is  granted.  Settle  writ  and  form  of  order,  etc.,  on 
notice. 


(Sapreme  Court,  App^te  Term,  First  Departmoiit   October  28,  1912.) 

L  FBACDuixm  CoimrrAzrcu  (|  281*)— Reisntion  of  Poowbsion  bt  Dbbtob 
— Emct. 

The  retention  by  a  Jndgment  debtor  of  apparent  possession  of  property, 
placed  In  the  hands  of  a  receiver  for  several  months  after  the  debtor 
had  delivered  an  alleged  bill  of  sale  therefor  to  his  son,  and  up  to  the 
time  the  receiver  took  possession,  would  raise  a  presumption  that  the 
bill  of  sale  was  fraudulent,  so  as  to  make  out  a  prima  fade  case  of 
ownership  by  the  receiver  upon  his  taking  possession. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyancea,  Cent.  DI^ 
II  800,  816;  Dec  Dig.  S  281.*] 

2.  RbCEIVBBS  (I  74*) — INTSBFBBENCB  WITH  BeCEIVEB'S  POSSESSION. 

While  tie  Interference  by  a  Judgment  debtor  with  the  possession  of 
his  property  In  the  hands  of  a  receiver  would  constitute  a  contempt  by 
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tbe  debtor,  such  Interference  a  third  perwm  wttiicnit  Ills  ptrtSi^utlon 
wonld  not  make  him  guilty  of  contempt, 

[Ed.  Note^ror  other  eaaes,  see  Receiren,  Oent  Dig:  ||  182-IKt;  De& 
Dig.  f  74  :*  Oontempt.  Cent  Dig.  |  S6.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Yetta  Sherry  against  Morris  Janov.  From  an  order 
fining  defendant  for  contempt  for  interfering  with  the  possession 
of  a  receiver  in  supplementary  proceedings,  defendant  appeals. 
Reversed,  and  motion  denied. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

David  H.  Solotaroff,  of  New  York  City,  for  appellant. 
Herman  Turkel,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  respondent  recovered  judgment  against  the 
defendant  appellant  on  May  29,  1912,  under  which  appellant  was 
subsequently  examined  in  supplementary  proceedings  and  a  re- 
ceiver appomted,  who  took  possession  of  a  restaurant  then  appar- 
ently in  the  possession  of  the  defendant.  On  July  11th  the  re- 
ceiver appointed  the  defendant's  son  as  receiver's  agent  to  run  the 
business,  and  the  following  day  found  the  defendant  again  in  pos- 
session, who  tc^d  the  receiver  that  his  son  was  the  owner  of  the 
properly.  The  premises  remained  in  the  possession  of  relatives  of 
the  defendant  until  July  22d,  when  the  receiver  again  took  posses- 
sion and  locked  the  premises,  retaining  the  key  thereto.  On  July 
24th  he  found  the  premises  again  open,  without  his  consent,  and 
occupied  by  relatives  of  the  defendant,  who  have  ever  since  re- 
mained in  possession,  and  refuse  to  deliver  the  same  to  the  re- 
ceiver. 

The  affidavit  of  the  defendant  appellant  states  that  defendant's 
son  was  the  owner  of  the  restaurant  by  virtue  of  a  bill  of  sale  pur- 
porting to  have  been  executed  on  March  25,  1912,  and  filed  June 
4,  1912,  and  that  the  defendant,  at  the  time  the  receiver  took  pos- 
session and  subsequently,  was  in  the  store  as  an  employe  of  his 
son ;  and  defendant  denies  that  he  participated  in  any  respect  in 
the  forcible  ejection  of  the  receiver.  The  court  below  held  that 
the  defendant  appellant  was  unworthy  of  belief,  and  that  he  had 
participated  in  the  forcible  ejection  of  the  receiver;  but  there  is 
no  sufHcient  allegation  of  any  fact  justifying  this  conclusion.  On 
the  contrary,  a  daughter  of  the  defendant  makes  afHdavit  that  she 
entered  and  took  possession  of  the  premises  through  the  use  of  a 
key  which  was  ^ven  her  by  her  brother,  and  that  defendant  had 
nothing  to  do  with  such  entry  of  the  premises  by  her. 

[1,2]  While  the  fact  that  the  judgment  debtor  was  in  apparent 
possession  of  the  premises  several  months  after  the  execution  and 
delivery  of  the  alleged  bill  of  sale,  and  up  to  the  time  the  receiver 
took  possession,  would  raise  a  presumption  that  the  bill  of  sale  was 
fraudulent,  and  would,  upon  the  receiver's  taking  possession,  give 

•For  OUlW  CSMK  SM  MOM  topic  a  I  NVMBU  lo  Dw.  *  AoL  DIss.  UOT  to  iMtM,  ft  B«p^  XadtsM 


791 


187  NBW  YORK  BUPPLBUONT 


(Sup.  Ct. 


to  him  prima  facie  evidence  of  ownership  (Murphy  v.  John  Hofman 
Co.,  151  App.  Div.  353,  135  N.  Y.  Siipp,  416),  an  interference  with 
which  would  constitute  a  contempt,  such  interference  on  the  part 
of  a  third  person,  without  any  participation  therein  by  the  defend- 
ant, furnishes  no  basis  for  an  adjudication  that  defendant  was 
guilty  of  a  contempt. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements to  the  appellant,  and  motion  denied.   All  concur. 


(Supreme  Court,  Appelate  DlTlalon,  Slnt  Department   October  2S,  1912.) 

Atxobnet  and  Olxkht  (f  192*)— Pbocxkdiros  to  Estabubh  Lien — Cobis  of 
Pboceedinos. 

Appellant,  an  attorney,  was  ^ployed  by  petitioner  to  collect^  (2,000, 
held  by  a  charitable  Instltation  nnder  a  settlement  made  for  petitioner's 
benefit  dnrlng  life.  Appellant  agreed  not  to  charge  for  his  services  nn- 
less  he  recovered  the  amount,  In  which  event  he  was  to  receive  reason- 
able compensation.  Appellant  procured  the  submisaion  ot  i)etltioner*a 
elatm  to  the  court,  and  ai^Uant  recovered  the  entire  amount  of  the  fimd, 
and  Incurred  disbursements  affiresatlng  (72.15.  and  deducted  (822.15 
f^om  the  sum  received  for  hie  dlabursemeutB  and  services,  and  the  peti- 
tioner sued  to  have  the  amount  oi  app^lant's  lien  established.  An  order 
was  made  allowing  appellant  to  retain  (SOO  for  his  Ueu  and  providing 
for  a  reference  upon  his  refusal  to  accept  that  sum,  and  the  referee  re- 
ported that  the  value  of  appellant's  services  and  the  amount  of  his  lien 
was  $600.  The  report  was  confirmed,  and  appellant  ordered  to  pay  (160 
to  petitioner.  Beld,  that  petitioner  should  bear  the  reasonable  expenses 
of  the  refermee,  and  the  referee's  fees,  and  any  necessary-  stenographer'a 
fees,  and  if  lees  than  (150  appellant  should  pay  the  difference  to  peti- 
tioner, and  If  more  than  that  amount  iKtitloner  should  pay  the  balance; 
but  apftellant  could  not  claim  r^mbursements  for  any  amount  he  had 
agreed  to  pay  the  referee  over  what  the  latter  was  authorized  to  ciMTge. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Gait  Dig:  i§ 
425-427;   Dec.  Dig.  S  192.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  petition  of  Emma  Bachrach  to  determine  the 
lien  of  William  S.  Evans,  an  attorney,  upon  certain  moneys  col- 
lected by  said  attorney  for  petitioner.  From  an  order  requiring 
the  attorney  to  pay  a  certain  sum  to  petitioner,  he  appeals.  Re- 
versed, and  matter  remitted  to  Special  Term  for  further  proceed- 
ings as  directed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

J.  W.  Van  Gordon,  of  New  York  City  (W.  S.  Evans,  of  New 
York  City,  on  the  brief),  for  appellant. 
Morris  Jacobs,  for  respondent. 

LAUGHLIN,  J,  The  appellant  is  an  attorney  and  counselor  at 
law,  and  was  employed  by  the  petitioner  to  collect  a  fund  of  $2,- 
500,  which  had  been  received  and  was  held  by  the  Jewish  Foster 
Home  of  Philadelphia  under  a  settlement  made  by  one  Silverman. 
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for  the  use  and  benefit  of  the  petitioner  during  her  life,  "with  the 
provision  that  in  the  event  of  her  death  without  lawful  issue  the 
funds  should  revert  to  the  Foster  Home."  By  the  terms  of  his 
employment  the  attorney  was  to  make  no  charge  unless  he  suc- 
ceeded in  recovering  the  fund,  and  in  that  event  he  was  to  be  paid 
a  reasonable  sum  for  his  services.  The  Foster  Home  claimed  the 
right  to  hold  the  fund  pursuant  to  the  terms  of  the  settlement  and 
declined  to  pay  it  over.  The  appellant  negotiated  with  the  attor- 
ney for  the  Home  the  submission  of  a  case  to  the  United  States 
District  Court  on  an  agreed  statement  of  the  facts.  The  cause  was 
placed  on  the  calendar,  and  brought  to  argument  and  argued,  and 
briefs  were  submitted.  The  appellant  recovered  for  his  client  the 
entire  amount  of  the  fund,  which  was  paid.  He  incurred  disburse- 
ments aggregating  $72.15,  and  for  his  disbursements  and  services 
he  deducted  the  sum  of  $822.15,  and  paid  the  balance  over  to  his 
client,  who,  being  ^ssatisfied  with  the  charge,  instituted  this  pro- 
ceeding to  determine  the  amount  of  his  lien  upon  the  fund  retained 
by  him  and  to  compel  him  to  account  to  her  for  the  balance. 

On  the  affidavits  presented  on  the  motion  an  order  was  made 
allowing  the  appellant  to  retain  $300  for  his  lien  and  directing  him 
to  return  the  balance,  and  providing  that,  in  the  event  of  his  re- 
fusal to  accept  $300,  a  reference  would  be  ordered  to  establish  the 
value  of  his  services.  The  appellant  declined  to  accept  the  $300, 
but  before  the  hearing  on  the  reference  he  offered  to  take  $500 
and  to  return  $250  to  his  client,  which  offer  was  declined.  The 
referee  heard  the  evidence  offered  by  the  petitioner  and  the  appel- 
lant, which  is  not  printed  in' the  record,  and  reported  that  the  value 
of  the  appellant's  services  and  the  amount  of  his  lien  was  $600. 
The  report  was  confirmed,  and  the  appellant  was  ordered  to  pay 
the  balance,  being  the  sum  of  $150,  to  the  petitioner.  No  order 
was  made  with  respect  to  the  expenses  of  tlie  reference.  The  ap- 
pellant took  up  the  report  of  the  referee,  paying  tiie  referee  the 
sum  of  $100  on  account,  and  the  stenographer  the  sum  of  $50  cm 
account,  and  appears  to  have  been  obliged,  as  a  condition  of  re- 
ceiving the  report,  to  enter  into  an  agreement  in  writing  with  the 
referee  to  pay  him  the  balance  of  a  bill  rendered  by  the  referee  for 
his  charges  and  for  stenographer's  fees  a^;regating,  including  the 
$150  paid,  the  sum  of  $777.25. 

We  are  of  opinion  that  in  the  circumstances  the  petitioner  should 
bear  the  reasonable  expenses  of  the  reference,  but  that  the  fees 
of  the  referee  and  his  disbursements,  if  he  was  authorized,  or  if 
it  became  necessary,  to  employ  a  stenographer,  should  be  taxed, 
and  if,  on  the  taxation  thereof,  it  appears  that  they  are  less  than 
the  sum  of  $150,  the  appellant  should  be  ordered  to  pay  the  dif- 
ference between  the  fees  as  taxed  and  the  sum  of  $150  to  his  client, 
and,  if  more  than  $150,  the  petitioner  should  be  required  to  pay 
the  balance.  If  the  appellant  has  obligated  himself  to  pay  more 
to  the  referee  than  the  latter  was  authorized  to  charge,  his  client 
should  not  be  required  to  reimburse  him. 

It  follows  that  the  order  should  be  reversed,  and  the  matter  re- 
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mitted  to  the  Special  Term  to  tax  the  fees  of  the  referee  and  dis- 
bursements authorized  by  the  parties,  or  reasonably  necessary,  and 
make  a  final  order  in  accordance  with  the  views  expressed  in  this 
opinion.   AU  concur. 


(Supreme  Coort,  Appellate  DMaloa,  Second  Department  October  11,  1912.) 

L  BiLu  AVD  Notes  (i  4S7*)— <3bsok8— C^vriFicATioir— Efrct. 

If  tbe  bolder  or  pnTee  of  a  etuA  procorai  Its  certlflcatloiif  the  draper 

Is  released;  his  contract  with  tbe  payee  being  that  the  latter  shall  tie 
entitled  to  payment  on  presentatl<m  of  the  check  to  tbe  bank  on  which  It 
Is  drawn,  and  not  that  the  payee  may  accept  tbe  bank's  certification  in 
lien  of  immediate  payment 

[Ed.  Note.— For  other  cases,  see  mils  and  Notes,  Oent  Die.  fi  1276, 
1276,  1279,  1280;  Dea  Dig.  »  437*1 

2.  Baitkh  awd  BAKKina  (|  145*)— OraiCKS— CESnnCATION. 

Where  tbe  payee  of  a  check.  Instead  of  Insisting  on  immediate  pay- 
ment, causes  it  to  be  certified,  he  thereby  In  effect  causes  the  funds  to 
be  withdrawn  from  tbe  control  of  the  maker,  and  leaves  them  at  the 
bank  for  his  accommodation;  such  certification  amounting  to  a  certlfl- 
cate  of  deposit  In -favor  of  the  payee. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H 
419-433 ;  Dec.  Dig.  |  145.*] 

8.  Banes  and  Barxino  (i  146*)— Checks — C^nncAtioit  at  Dxaweb'b  Iv- 


Where  the  drawer  of  a  i^heek  procured  it  to  be  cotlfled  b^ore  dellTer* 
Ing  It  to  the  payee,  such  certification  did  not  discharge  tbe  draww  from 
liability,  but  operated  merely  as  an  insurance  that  the  check  was  gen- 
uine, and  bound  the  certlfyiiv  bank  to  pay  it  to  tbe  drawer. 

[Ed.  Note.~For  other  cases,  see  Banks  and  Banking,  GoiL  Dig.  U  ' 
483;  Dec:  Dig.  I  145.*] 

4.  Pathert  (S  21*)— ErracT— camcjniD  Check. 

The  agent  of  a  lender  of  money  to  be  used  to  take  up  an  existing  mort- 
gage requested  the  mortgagee's  agent  to  state  whether  he  wanted  tbe 
mon^  in  cash  or  by  certified  check,  to  which  tbe  latter  replied  that  a 
certified  check  would  do,  whereupon  a  certified  check,  {layable  to  the 
mortgagee,  was  t^dered,  to  which  the  mortgagee's  agent  objected,  on 
the  ground  that  be  desired  the  check  payable  to  his  own  ordw,  so  that 
lie  conld  obtain  bis  fees,  whereupon  the  lender's  ageat  made  the  dieck 
payable  to  the  order  of  both,  and  bad  the  change  noted  on  the  books  of 
the  bank,  after  which  be  gave  the  check  to  the  agent  and  received  sat- 
isfaction of  tbe  mortgage.  Such  agent  deposited  the  chedc  within  10 
minutes  after  it  was  received  by  htm;  but  the  bank  on  which  it  was 
drawn  closed  the  following  day,  and  the  check  was  dishonored  when 
presented  for  payment  Held,  that  the  agent's  reqaest  for  certification 
of  the  check  did  not  constitute  an  election  to  take  the  certified  check  Id 
payment  of  the  debt,  and  that  the  delivery  thereof  did  not,  therefore^ 
constitute  payment 

[Ed.  Note.— For  other  caasa,  see  Payment,  Oent  Dig.  |  86;  Dec  Dig. 
I  21.*] 

Burr  and  Bicb.  JJ.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 
Suit  by  Henry  Joralemon  Davenport  against  Mary  Ann  Eliz- 
abeth Palmer  and  others.   From  a  judgment  dismissing  the  cora- 
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plaint  on  the  merits  after  a  trial  at  Special  Term,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR. 
WOODWARD,  and  RICH.  JJ. 

Clarence  F.  Corner,  of  Brooklyn,  for  appellant 
Richard  C  Addy.  of  Brooklyn,  for  respondent  Palmer. 
Charles  C.  Clark,  of  New  York  City,  for  respondent  Mayne. 

HIRSCHBERG,  J.  The  action  is  in  equity  for  the  cancellation 
of  a  satisfaction  piece  and  for  the  consequent  foreclosure  of  the 
real  estate  mortgage  which  was  satisfied  thereby.  The  defendant 
Mary  Ann  Elizabeth  Palmer  was  the  owner  of  certain  real  estate 
in  the  borough  of  Brooklyn,  upon  which  were  two  mortgages,  the 
first  for  $2,200,  held  by  one  Lillian  B.  Barton,  and  the  second  for 
^1,500,  held  by  the  defendant  John  Officer.  About  the  time  that 
the  Barton  mortgage  became  due,  the  defendant  Palmer  entered 
into  an  agreement  with  the  defendant  Mary  J.  Mayne  for  the  loan 
of  $4,000,  to  be  used  in  paying  said  two  mortgages,  and  to  be  se- 
cured by  a  bond  and  a  mortgage  on  the  premises  in  Question.  The 
defendant  Mayne  gave  the  $4,000  to  one  George  W.  Dalton,  and 
instructed  him  to  pay  the  mortgages  on  the  Palmer  property.  Dal- 
ton placed  the  $4,0CjO  in  his  trustee  account  in  the  Union  Bank  of 
Brooklyn,  and  a  mortgage  for  $4,000,  covering  the  property  in 
x]uestion,  was  executed  by  the  defendant  Palmer  to  the  defendant 
Mayne.  ^Thereafter  Dalton  went  to  the  plaintiff,  who  was  acting 
as  attorney  for  the  mortgagee  Barton,  and  asked  the  plaintiff  if 
he  desired  payment  of  the  mortgage  in  cash  or  by  a  certified  check. 
The  plaintiff  said  that  a  certified  dieck  would  do.  Thereafter  Dal- 
ton tendered  the  plaintiff  a  certified  check  for  the  amount  due, 
payable  to  the  order  of  Lillian  B.  Barton,  and  drawn  on  the  Un- 
ion Bank  of  Brooklyn.  The  plaintiff  objected  to  that  check,  on  the 
ground  that  he  desired  the  check  payable  to  his  order,  so  that  he 
could  obtain  his  fees,  whereupon  Dalton  made  the  check  payable 
to  the  plaintiff's  order,  as  well  as  to  Lillian  B.  Barton,  by  inter- 
lining the  plaintiff's  name  in  the  body  of  the  check,  and  had  the 
change  noted  on  the  books  of  the  Union  Bank,  after  which  he  gave 
the  check  to  the  plaintiff,  and  received  a  satisfaction  of  the  Barton 
bond  and  mortgage.  The  plaintiff  deposited  the  check  with  the 
Kings  County  Trust  Company  within  10  minutes  of  its  receipt  by 
him.  The  Union  Bank  of  Brooklyn  closed  the  following  day,  and 
the  check  was  dishonored  when  presented  for  payment. 

The  plaintiff  brought  this  action  as  the  assignee  of  Lillian  B. 
Barton  to  obtain  a  judgment  canceling  the  satisfaction  piece  and 
foreclosing  the  Barton  mortgage.  The  learned  Special  Term  dis- 
missed the  complaint  on  the  merits,  on  the  ground  that  the  ad- 
dition of  the  plaintiff's  name,  as  payee,  in  the  check,  and  the  cer- 
tification of  the  check,  having  been  done  pursuant  to  the  plain- 
tiff's request,  released  the  drawer  from  liability,  and  operated  as 
■a  payment  of  the  mortgage.  The  judgment  appealed  from  also  de- 
termines certain  other  matters,  such  as  the  validity  of  the  Mayne 
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mortgage  for  $4,000,  and  the  priority  of  the  various  mortgages  on 
the  property  in  question;  but  those  matters  are  dependent  upon 
the  soundness  of  the  determination  that  the  certified  check  vras  a 
payment  of  the  Barton  mortgage. 

[1,2]  I  think  the  learned  Special  Term  erred  in  holding  that 
there  was  a  final  payment  of  the  Barton  mortgage,  so  far  as  to 
preclude  a  court  of  equity  from  restoring  it  under  the  circum- 
stances. It  is  well  settled,  of  course,  that  if  the  holder  or  payee 
of  a  check  procures  the  certification  of  the  same  by  the  drawee 
bank,  the  drawer  of  the  check  is  released  from  further  liability 
thereon.  The  contract  between  the  maker  and  the  payee  of  the 
check  is  that  the  latter  shall  be  entitled  to  payment  upon  presenta- 
tion of  the  check  to  the  bank  upon  which  it  is  drawn,  and  not  that 
the  payee  may  accept  the  bank's  certification  in  lieu  of  immediate 
payment.  When  the  payee,  instead  of  insisting  upon  immediate 
payment,  causes  the  check  to  be  certified,  he  in  effect  causes  the 
funds  to  be  withdrawn  from  the  control  of  the  maker,  and  leaves 
them  with  the  bank  for  his  own  accommodation.  Such  certifica- 
tion operates  substantially  as  a  certificate  of  deposit  in  favor  of 
the  payee,  and  the  law  treats  his  act  in  obtaining  it  as  a  discharge 
of  the  drawer.  First  Nat.  Bank  of  Jersey  City  v.  Leach,  52  N. 
Y.  350,  11  Am.  Rep.  708;  Dunn  v.  Whalen,  120  App.  Div.  729, 
105  N.  Y.  Supp.  588;  Negotiable  Instruments  Law  (Laws  1909, 
c.  43,  art.  18  (Consol.  Laws  1909,  c.  38])  §  324. 

[3]  Where,  however,  the  drawer  causes  the  check  to  be  certified 
before  delivery,  the  same  reason  does  not  exist  for  holding  him  dis- 
charged from  liability.  The  certification  under  such  circumstanc- 
es merely  operates  as  an  assurance  that  the  check  is  genuine  and 
the  certifying  bank  becomes  bound  with  the  drawer.  First  Nat. 
Bank  of  Jersey  City  v.  Leach,  supra,  52  N.  Y.  353,  11  Am.  Rep. 
708;  Minot  v.  Russ,  156  Mass.  458,  31  N.  E.  489,  16  L.  R.  A. 
510,  32  Am.  St.  Rep.  472;  Born  v.  First  Nat'l  Bank  of  Indian- 
apolis, 123  Ind.  78,  24  N.  E.  173,  7  L.  R.  A.  442,  18  Am.  St.  Rep 
312;  Oyster  &  Fish  Co.  v.  Bank,  51  Ohio  St.  106,  36  N.  E.  833; 
Andrews  v.  German  Nat*l  Bank,  9  Heisk.  (Tenn.)  211,  24  Am. 
Rep.  300;  Bickford  v.  First  Nat.  Bank  of  Chicago,  42  111.  238,  89 
Am.  Dec.  436;  Brown  v.  Leckie,  43  111.  497. 

[4J  In  the  case  at  bar,  the  check  was  certified  prior  to  its  de- 
livery to  the  plaintiflF.  I  see  no  reason  in  principle  why  the  plain- 
tiff's  consent  to  accept  a  certified  check,  and  his  request  that  the 
certified  check  offered  be  changed,  so  as  to  include  his  name  as 
payee,  should  operate  to  change  the  rule  that  certification  prior 
to  delivery  does  not  release  the  drawer.  Dalton's  testimony  re- 
gardmg  what  was  said  between  him  and  the  plaintiff  is  given  in 
these  words: 

"I  said :  'How  do  yon  want  the  money?  Do  yon  Mrant  it  In  cash,  or  a  cotL- 
fledcbeckf  He  said:  'A  certified  cbeck  wiU  do."* 

That  was  neither  a  binding  tender  of  cash  on  behalf  of  the  mort- 
gagee, nor  a  refusal  to  accept  the  same  had  it  been  offered.  It 
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merely  showed  that  the  plaintiff  was  willing  to  take  a  certified 
check,  and  he  cannot  be  presumed  to  have  intended  that  the  ac- 
ceptance of  such  a  check,  certified  prior  to  delivery,  should  change 
the  usual  obligations  of  the  drawer.  The  subsequent  addition  of 
the  plaintiff's  name  as  one  of  the  payees  in  the  check  before  its  de- 
livery necessitated  only  an  annotation  in  the  books  of  the  drawee 
bank,  which  was  made  prior  to  the  delivery  of  the  check,  and  could 
not  in  any  way  lessen  the  drawer's  obligation  on  the  check.  There 
is  no  finding  that  the  plaintiff  ever  refused  a  tender  of  cash,  or 
insisted  upon  a  certified  check,  instead  of  legal  tender.  His  tes- 
timony is  to  the  effect  that  he  wanted  either  cash  or  a  certified 
check  to  his  order,  and  the  testimony  of  Dalton  does  not  estab- 
lish an  actual  tender  of  cash,  or  a  statement  by  the  plaintiff  that 
the  same  would  have  been  refused,  if  tendered.  It  is  unnecessary, 
therefore,  to  consider  or  to  determine  what  effect,  if  any,  such  a 
tender  or  refusal  might  have  had  upon  the  relative  rights  of  the 
parties. 

In  Randolph  Nat.  Bank  v.  Homblower,  160  Mass.  401,  35  N. 
E.  850,  it  was  held  that  the  certification  of  a  check  by  the  drawer 
prior  to  delivery,  even  although  made  at  the  request  of  the  payee, 
does  not  release  the  drawer ;  and  such  is,  I  think,  the  proper  rule. 
No  case  to  the  contrary  has  been  cited  or  found.  Certainly  the 
reasons  for  releasing  the  drawer  from  liability  when  the  check  has 
been  certified  by  the  holder  after  delivery  do  not  exist  in  such  a 
case.  The  purpose  of  requesting  the  drawer  to  have  the  check  cer- 
tified before  delivery  is  generally  that  the  bank  may  be  made  lia- 
ble thereon  as  well  as  the  drawer,  thereby  enabling  the  payee  to 
more  readily  negotiate  the  check.  A  request  by  the  payee  for  such 
a  certification  should  not,  therefore,  be  deemed  an  election  to  take 
the  certified  check  in  payment  of  the  debt.  It  follows  that  the 
judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted. 

Judgment  reversed,  and  new  trial  grated;  costs  to  abide  the 
final  award  of  costs. 

JENKS,  P.  J.,  and  WOODWARD,  J.,  concur. 

BURR,  J.  I  dissent.  I  have  no  quarrel  with  the  general  rule 
of  law  as  stated  in  the  prevailing  opinion,  but  I  think  it  is  not 
applicable  to  the  undisputed  evidence  in  this  case  and  the  findings 
of  the  tnai  court  based  thereon.  Plaintiff  could,  if  he  chose,  ac- 
cept Dalton's  check,  either  certified  or  uncertified,  in  absolute  and 
final  payment  and  discharge  of  the  Barton  mortgage,  and,  if  he 
did  so,  his  claim  must  be  based  upon  the  check  alone.  The  trial 
court  has  found  that  he  did  this,  and  the  evidence  abundantly  sus- 
tains it.  On  the  2d  of  April,  when  Dalton  called  to  pay  the  mort- 
gage, he  asked  the  plaintiff: 

"  'How  do  yon  want  the  money?  Do  yon  want  it  tn  cash  or  a  certified 
check?*  He  said :  *A  certlfled  check  will  da'  ** 


800 


J87  NltW  TOBK  8DPPLBUBNT 


(Sup.  Ct, 


The  next  day  he  called,  prepared  to  deliver  the  check  and  re- 
ceive the  satisfaction  piece  of  the  mortgage.  The  satisfaction, 
piece  was  not  ready,  and  plaintiff  asked  to  have  the  matter  post- 
poned until  Monday,  April  4th.  If  he  had  been  ready  with  his  sat- 
isfaction piece  on  Saturday,  April  2df  the  check  would  undoubt- 
edly have  been  paid  before  the  failure  of  the  bank  upon  which  it 
was  drawn,  and  the  difficulty  which  here  confronts  us  would  not 
have  arisen.  But  on  the  4th,  when  Dalton  called  upon  the  plain- 
tiff and  tendered  him  the  check,  drawn  to  the  order  of  the  mort- 
gagee, Lillian  B.  Barton,  and  duly  certified,  plaintiff  said: 

"Tbat  check  Is  of  no  use  to  me.  I  don't  want  It** 

And  Dalton  then  said: 

"Terr  .well,  I  will  give  you  the  eadi  for  It  Are  70a  ready  wltti  your  satli- 
factlon  pleoer 

And  plaintiff  replied : 

"I  don't  wont  that  [the  cash].  I  want  It  [the  check]  to  my  order." 
Dalton  then  said: 

"Very  well,  I  will  draw  It  to  your  order  as  attonu^.  Let  me  baTO  iwi 

and  ink.** 

And  he  then  interlined,  over  the  name  of  Lillian  B.  Barton,  the 
words,  "Henry  J.  Davenport,  attorney,"  took  the  check  to  the  bank, 
had  them  note  the  alteration  on  the  certification  book,  then  re- 
turned to  plaintiff's  office,  and  gave  him  the  check  and  received  the 
satisfaction  piece  of  the  bond  and  mortgage. 

The  reason,  as  given,  why  plaintiff  did  not  care  to  accept  a  check 
driawn  to  the  order  of  Lillian  B.  Barton  only,  was  that  he  desired 
to  deduct  from  the  amount  received  certain  claims  of  his  own  for 
fees.  But  still  he  could  have  had  the  cash  and  made  the  deduc- 
tion, instead  of  the  check,  and  he  refused  the  former  and  requested 
the  latter.  As  appears  again  from  the  evidence,  when  the  check 
was  presented  to  him  on  the  2d  of  April,  drawn  to  the  order  of 
Lillian  B.  Barton,  he  said : 

'TThat  It  of  no  nee  to  m^  I  dont  want  that" 

And  Dalton  replied: 

"Well,  I  will  go  and  get  the  money  for  It" 

There  is  no  question  that  at  that  time  he  could  have  gone  to 
the  bank  and  obtained  the  money.  But  the  plaintiff  reftised,  and 
said: 

"No;  that  Is  not  what  I  want  I  want  It  [the  check]  drawn  to  my  order." 

The  fact  that  Davenport  sued  Dalton  on  the  check  and  recovered 
judgment  is  conclusive  evidence  that  he  accepted  the  check  as  full 
and  final  payment  of  the  mortgage ;  otherwise,  the  check  was  with- 
out consideration,  and  he  could  maintain  no  action  upon  it.  Su- 
ing upon  the  check  was  a  remedy  inconsistent  Hvith  the  claim  now 
asserted  by  the  plaintiff,  and  plaintiff  is  bound  by  the  election  then 
made. 
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(Supreme  Court,  Appellate  DItMod,  FlnC  Department    October  18,  1912.) 

1.  Pabtnebshxp  (I  S36*}— AooouHTuro — SBTnzro  Aside  of  Bill  or  Sale— 
Btidenge. 

Where,  In  a  suit  between  partnem  for  the  dlBsolntion  of  tlie  flrm  and 
for  an  accounting,  and  to  set  aside  a  bill  of  sale  by  plaintiff  to  the  de- 
fendant of  plalntUTs  Interest  in  the  firm,  plaintiff  testified  that  d^end- 
ont  had  Informed  him  that  the  bill  of  sale  bad  been  destroyed  and  that 
It  wtt  simply  a  ivotectlon,  and  therft  was  erldenoe  of  the  conduct  of  the 
parties  and  of  tbelr  language  Indicating  that  thue  was  nerer  any  con- 
sideration for  the  bill  of  sal^  and  that  it  was  given  to  protect  the  de> 
fendafit  tn  case  the  flrm  was  Insolvent  on  the  day  of  Its  date,  and  that, 
when  it  was  found  that  the  firm  was  not  insolvent.  It  was  treated  by 
both  parties  as  of  no  effect,  a  finding  that  the  bill  of  sale  was  annulled 
by  the  parties  was  Justified,  and  an  Interlocutory  Judgment  entered  in 
accordance  therewith  was  proper. 

[Ed.  Not& — For  other  cases,  see  Partnership,  Cent  Dig.  |  797;  Dec 
Dig.  S  886.*1 

SL  BEFEBEncx  (I  99*) — Refobt  of  Bkfbbkb — Poweb  or  Coubt. 

The  court  is  not  bound  by  the  report  of  a  referee  to  take  evidence, 
state  an  account  and  report  the  same  to  the  court;  but  it  may  refuse 
to  ccmfirm,  or  confirm  In  whole  or  In  part,  or  it  msy  send  back  the  r^iort 
to  the  rtfezee^  to  make  further  flndlr^  or  to  correct  those  already  mada 

[Ed.  Note.— For  other  cases,  see  Reference,  Cent  Dig.  |i  148-156;  Dec. 
Dig.  I  99;*] 

8.  Pabinbbship  (I  843*) — ^Dissolution— AocoTTiraiHa—OBjEcnnons. 

Where  a  partner,  suing  for  a  dissolution  of  the  flrm  and  an  accounting, 
made  no  objection  to  an  item  In  defendant's  account  wherein  he  credited 
himself  with  an  amount  and  offa«d  no  evidence  to  show  that  the  amonnt 
was  improperly  paid,  the  account  could  not  be  surcharged  with  the  same. 

[Ed.  Note. — For  other  cases,  see  Partner^i^  Ceot  Dig.  |  811;  Dec. 
Dig.  i  343.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Michael  Donnelly  against  Patrick  J.  McArdle.  From 
a  final  and  interlocutory  judgment  for  plaintiff,  and  from  an  order 
in  so  far  as  it  overruled  defendant's  exceptions  to  the  report  of  a 
referee,  defendant  appeals.  Interlocutory  judgment  affirmed,  and 
order  confirming  referee's  report  reversed  in  part,  and  final  judg- 
ment modified  and  affirmed. 

See,  also,  14  App.  Div.  218,  43  N.  Y.  Supp.  560  ;  86  App.  Div. 
33,  83  N.  Y.  Supp.  193;  120  App.  Div.  871,  105  N.  Y.  Supp.  331. 

Argued  before  INGRAHAM,  P.  J.,  and  SCOTT,  McLAUGH- 
LIN.  MILLER,  and  DOWLING,  JJ. 

Andrew  J.  Nellis,  of  Albany,  for  appellant. 
Joseph  F.  Daly,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  Action  between  partners  to  have  an  instru- 
ment purporting  to  be  a  bill  of  sale  given  by  the  plaintiff  to  the 
defendant  of  his  interest  in  the  partnership  assets  set  aside  and 
for  the  dissolution  of  the  partnership  and  an  accounting.  The  part- 
nership was  formed  in  April,  1887,  for  the  purpose  of  dealing  in 

t  •FwoUur  eMM  imhuim  topis  A  1  HVUBSBin  D«e.  ft  Am,  DIgi.  1901  toditt^  ft  Bap^  ladmai 
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scrap  iron,  and  on  November  7,  1889|  the  instrument  referred  to 
was  executed  and  delivered,  but  the  firm  was  thereafter  ccmtinued 
until  March  IS,  1891,  when  the  defendant  forcibly  took  possession 
of  all  of  the  assets  and  thereafter  carried  on  the  business  to  the 
exclusion  of  the  plaintiff. 

Tfie  action  was  commenced  March  21,  1891,  and  there  have  been 
four  trials.  The  first  resulted  in  a  judgment  dismissing  the  com- 
plaint, and  the  order,  which  was  subsequently  made,  vacating 
the  judgment  and  granting  a  new  trial,  was  affirmed  on  appeal. 
14  App.  Div.  218, 43  N.  Y.  Supp.  560.  The  second  and  third  trials 
each  resulted  in  a  judgment  dismissing  the  complaint.  On  appeal, 
these  judgments  were  reversed,  and  new  trials  ordered.  86  App. 
Div.  33,  83  N.  Y.  Supp.  193;  120  App.  Div.  871,  105  N.  Y.  Supp. 
331.  The  fourth  trial  resulted  in  an  interlocutory  judgment  ad- 
judging and  decreeing  that  the  instrument  referred  to,  purportii^ 
to  be  a  bill  of  sale,  was  of  no  effect,  since  the  same  was  given 
by  the  plaintiff  and  accepted  by  the  defendant —  ^ 

"aolely  for  tbd  parpoae  of  aecnrlty  to  Qie  defendant  against  loas  by  Mm  In 
the  Bald  copertnerahlp  in  case  the  said  firm  should  be  fonnd  to  be  insolvent 
at  the  date  of  said  Instrument,  and  the  said  flrm  being  BidTwit  at  said  date, 
and  the  said  instrument  having  been  canceled,  annulled,  and  held  of  no  ^- 
fect  by  the  plaintiff  and  defendant." 

The  interlocutory  judgment  directed  an  accounting  between  the 
partners,  before  a  referee  appointed  for  that  purpose,  and  awarded 
the  plaintiff  a  judgment  against  defendant  for  such  sums  as  should 
be  found  due  upon  the  accounting,  together  with  the  costs  and  dis- 
bursements of  the  action,  and  an  extra  allowance  of  5  per  cent, 
upon  the  amount  found  due.  The  referee,  after  protracted  hearings, 
stated  the  account  between  the  parties,  and  made  a  report  thereof 
to  the  court,  to  which  both  parties  filed  exceptions.  Those  of  the 
plaintiff,  however,  were  subsequently  withdrawn,  and  a  motion 
made  by  him  to  confirm  the  report,  and  for  final  judgment.  While 
this  moti(»i  was  pending,  the  defendant  moved  for  a  new  hearing 
upon  the  accounting,  and  principally  as  to  certain  specified  items. 
Both  motions  were  heard  together,  and  resulted  in  an  order  de- 
nying defendant's  motion,  overruling  his  exceptions  to  the  referee's 
report,  granting  plaintiff's  motion  to  confirm  the  report,  and  grant- 
ing a  final  judgment  in  favor  of  the  plaintiff  against  the  defend- 
ant, amounting,  with  costs  and  disbursements,  and  an  additional 
allowance,  to  $46,992.70.  The  defendant  appeals  from  both  the 
final  and  interlocutory  judgment,  and  also  from  the  order  con- 
firming the  referee's  report,  in  so  far  as  it  overruled  his  exceptions 
thereto. 

The  questions  to  be  determined  upon  the  appeal  are  limited,  by 
stipulation  of  defendant:  (1)  As  to  the  interlocutory  judgment, 
whether  the  instrument  purporting  to  be  a  bill  of  sale  were  in- 
tended by  the  parties  as  collateral  security  only,  and  of  no  effect, 
and  was,  subsequent  to  its  date,  canceled,  annulled,  and  held  to 
be  of  no  effect  by  both  the  plaintiff  and  defendant;  and  (2)  as 
to  the^final  judgment,  and  the  conclusi<»is  of  the  referee  upoq 
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which  the  judgment  is  based,  as  to  whether  the  firm  made  certain 
payments  for  which  defendant  had  not  accounted:  (a)  Butler  & 
Co.,  $500;  (b)  Van  Tassel,  $500;  (c)  Higgins  &  Co.,  $100;  (d) 
Manhattan  Railway  Company,  $850;  (e)  an  error  in  calculation, 
$195.17;  (f)  error  in  defendant's  not  charging  himself  with  cer- 
tain items,  aggregating  $3,800.35;  (g)  in  crediting  plaintiff  $12 
a  week  for  174  weeks,  amounting  to  $2,088;  (h)  requiring  de- 
fendant to  account  for  profits  on  Washburn  &  Moen  Company 
contract,  amounting  to  $33,748;  and  (i)  certain  other  items,  ag- 
gregating $2,289.01,  purchases  made. 

It  would  seem,  in  view  of  the  time  this  action  has  been  pending, 
the  number  of  trials  had,  and  appeals  taken,  that  there  should 
be  an  end  to  the  litigation.  The  amendment  to  section  1317  of 
the  Code  of  Civil  Procedure,  which  took  effect  September  1,  1912 
(Z^ws  1912,  c.  380),  provides  that  after  hearing  an  appeal  the 
court  must  give  judgment  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties.  Having  in  mind  this  amendment,  I  have  very  care- 
fully considered  the  voluminous  record,  and  have  reached  the  con- 
clusion that  the  court  at  Special  Term,  with  a  few  exceptions,  was 
correct  in  confirming  the  referee's  report  and  granting  the  final 
judgment 

[1]  Upon  the  atgument  of  the  appeal,  as  well  as  in  the  brief  pre- 
sented the  appellant's  counsel,  much  stress  was  laid  upon  the  fact 
that  the  ninth  finding  of  fact  in  the  decision,  upon  which  the  inter- 
locutory judgment  was  entered,  to  the  effect  that  the  bill  of  sal^  was, 
subsequent  to  its  date,  canceled,  annulled,  and  held  to  be  of  no  effect, 
was  unsupported  by  any  evidence  in  the  record.  There  is  evidence 
sufficient  to  support  this  finding.  The  plaintiff  testified,  referring  to 
this  instrument,  that  the  defendant  told  him  it  had  been  destroyed; 
that  it  had  been  "done  away  with  long  ago  *  *  *  " ;  that  he  "did 
not  consider  that;  it  was  simply  a  protection."  There  is  also  other 
evidence,  especially  the  conduct  of  the  parties  themselves,  what  they 
said  and  did,  and  their  method  of  doing  business,  which  indicates  that 
there  never  was  any  consideration  for  the  bill  of  sale,  that  it  was 
given  ioT  the  purpose  of  protecting  the  defendant  in  case  the  firm  were 
msolvent  on  tiie  day  of  its  date,  and,  when  it  was  found  the  firm  was 
not  insolvent,-  it  was  treated      both  parties  as  of  no  effect 

[2]  -Stress  was  also  .laid  upon  the  fact  that  the  referee  made  con- 
flicting findings  as  to  certain  items,  especially  profits  received  by  the 
firm,  for  which  defendant  was  held  liable  to  account,  from  the  sale  of 
scrap  iron  to  Washburn  &  Moen  Company,  of  Worcester,  Mass.  It 
is  true  conflicting  findings  were  made  as  to  this  item ;  but  it  must  be 
borne  in  mind  the  reference  was  not  to  hear  and  determine,  but  simply 
to  t^e  the  evidence,  state  the  account,  and  report  the  same  to  the 
court.  When  the  referee's  report  was  presented,  the  court  was  not 
bound  by  the  findings.  It  could  refuse  to  confirm,  or  confirm  in  whole 
or  in  part.  It  is  quite  apparent  that  the  finding  that  profits  were  not 
made  on  the  Washburn  &  Moen  contract  was  by  inadvertence.  This 
not  only  dearly  appears  fnxn  the  evidence  bearing  on  that  subject, 
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but  also  from  the  certificate  of  the  referee  to  that  effect  The  report 
could  have  been  sent  back  to  the  referee  to  make  further  findings,  or 
to  correct  those  sHreajd^  made.  It  seems  that  an  effort  was  about  to 
be  made  by  the  plaintiff  in  that  direction,  when  an  arrangement  was 
made  by  which  the  certificate  of  the  referee  was  to  be  received  in- 
stead. The  certificate  of  the  referee  was  received,  and  is  printed  in 
the  record.  There  is  sufiicient  evidence  to  support  the  finding  that 
the  sales  made  to  Washburn  &  Moen  Company  were  partnership  trans- 
actions, and  that  the  referee  reached  a  correct  conclusion  as  to  the 
amount  of  prc^ts  derived  therefrom. 

I  also  am  of  the  opinion  that  the  referee  rorrectly  surcharged  de- 
fendant's account  with  $195.17,  due  to  a  miscalculatic^  and  also  with 
$2,088  on  account  of  plaintiff's  failure  to  draw  from  the  firm  $2  a 
day  for  expenses,  as  he  had  a  right  to  do  under  the  partnership  agree- 
ment. 

The  item  of  $3,800.35  was  properly  disallowed.  There  is  not  a 
particle  of  evidence  to  justify  it,  and  substantially  all  defendant  could 
say  with  reference  to  it  was  that  "it  was  by  adjustment." 

There  were,  however,  four  items,  aggregating  $1,950,  with  which 
it  seems  to  me  the  referee  improperly  surcharged  defendant's  account. 
They  were  for  paymmts  made  by  the  firm  prior  to  March  18,  1891, 
on  account  of  purchases  made  by  the  firm,  viz.,  $500  to  Butler  &  Co., 
$500  to  Van  Tassel,  $100  to  Higgins  &  Co.,  and  $850  to  the  Manhattan 
Railway  Company.  None  of  these  items  were  included  in  the  objec- 
tions filed  by  the  plaintiff  to  the  defendant's  account,  nor  was  any 
claim  there  made  that  his  account  should  be  surcharged  with  the  same, 
or  any  of  them.  The  evidence  of  plaintiff  bearing  upon  these  items  is 
so  unsatisfactory  and  unreliable  as  to  preclude  a  finding  that  defend- 
ant's account  should  be  surcharged  with  them. 

[3]  As  to  the  remaining  item,  $2,289.01,  the  defendant,  in  the  ac- 
count filed  by  him,  credited  himself  with  this  amount.  It  is  made  up 
of  six  other  items,  which  were  payments  made  after  April  14,  1891, 
for  goods  purchased  by  the  firm  prior  to  that  time.  The  firm  was 
liable  for  the  payments  made.  It  seems  the  referee  disallowed  this 
item,  on  the  theory  that  the  payments  were  for  materials  which  were 
not  included  in  those  for  which  defendant  accounted.  It  is  impossible 
to  tell  from  the  record  whether  the  material  thus  purchased  is  in- 
cluded in  defendant's  account  or  not;  but  the  plamtiff  made  no  objec 
tion  on  this  ground  to  defendant's  account]  nor  did  he  then  claim  that 
the  payments  were  improperly  made.  He  offered  no  evidence  to  show 
that  they  were  improperly  paid,  and,  having  made  no  objection  to  the 
item,  or  offered  any  evidence  with  reference  to  it,  the  defendant's 
account  should  not  have  been  surcharged  with  the  same. 

The  total  amount  of  the  credits  which  the  referee  erroneously  re- 
fused to  allow  the  defendant,  and  the  surcharges  which  he  erroneously 
made  against  his  account,  amounted  to  $4,239.01.  That  amount  was 
improperly  included  in  the  sum  found  to  be  due  from  defendant  to 
the  firm.  Plaintiff  was  awarded  one-half  of  it,  or  $2,119.50,  which, 
with  the  interest  awarded  thereon  by  the  referee,  amounted  to  $4,- 
671.73,  and,  with  the  further  interest  on  that  a^regate  awarded  by 
tihe  final  judgment,  amounted  to  $4,846.92. 
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Mv  conclusion,  therefore,  is  that  the  interlocutory  judgment  should 
be  amrmed,  the  order  confirming  the  referee's  report  reversed*  to  the 
extent  of  smtaining  defendant's  exceptions  to  the  items  herein  allowed 
him,  and  the  final  judgment  modified,  by  deducting  from  the  amount 
awarded  to  the  plaintiff  the  sum  of  $4346.92,  including  the  extra 
allowance  of  costs  on  such  sum,  and,  as  thus  modified,  affirmed,  with- 
out costs  to  either  party  on  this  appeal.  All  concur. 


G,  P.  PUTNAM'S  SONS  T.  PICKETT. 
<Siipr«iie  Coast,  App^te  DMaloii.  First  D^rtment   October  2B,  1912.) 

ODBIB  (I  22*>— BlOBI  TO — Statoxbs. 

Under  Code  CIt.  Proa  f  S228,  subd.  S,  as  amoided  by  Laws  1910,  c 
674,  providing  tbat  In  all  actions  brought  In  the  Supreme  Court,  triable 
In  the  count;  of  New  Tork,  which  could  hare  been  brought,  except  for 
tbe  amount  claimed,  in  the  city  court  of  the  City  of  New  York,  and  In 
which  defendant  shall  have  been  served  with  process  within  the  county 
of  New  York,  plaintiff  shall  recover  no  costs,  onless  he  recovers  $1,000 
or  more,  and  that  in  all  actions  brought  in  tbe  Supreme  Court,  triable  in 
the  county  of  Kings,  which  could  have  been  brought,  except  for  the 
amoont  dalmed,  in  the  Oountr  Oonrt  of  Kings  Oonn^,  and  in  which  de> 
fendant  shall  have  been  served  with  process  within  the  county  of  Kings, 
plalBtifr  shall  recover  no  costs,  unless  be  shall  recover  $600  or  more,  a 
plaintiff,  having  its  place  of  bu^ess  In  the  county  of  New  York,  who 
sues  in  the  Supreme  Court  on  contract  for  over  $800  a  defendant  who  re- 
sides in  the  county  of  Kings,  and  who  Is  served  with  summons  there.  Is 
entitled  to  costs,  tliongh  tbe  recovery  Is  for  less  than  96Q0,  though  de- 
fendant offered  to  ai^iear  and  admit  service  In  any  aedon  plaintiff  might 
commence. 

[Ed.  Note^Fbr  other  cases,  see  Costs,  Gent  H  47-78;  Dee.  Dig. 
1  22.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  G.  P.  Putnam's  Sons  against  William  P.  Pickett. 
From  an  order  of  the  Special  Term  (77  Misc.  Rep.  286,  135  N.  Y. 
Supp.  817),  denying  a  motion  to  review  the  action  of  the  county 
clerk  in  refusing  to  tax  costs,  plaintiff  appeals.  Reversed,  and  mat- 
ter remitted  for  taxation  of  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN. 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Hugh  M.  Harmer,  of  New  York  City,  for  appellant. 
Hugo  Wintner,  of  New  York  City,  for  respondent 

McLaughlin,  J.  TWs  appeal  is  from  an  order  denying  a  mo- 
tion to  review  the  action  of  the  County  Clerk  of  the  County  of 
New  York  in  refusing  to  tax  costs  in  favor  of  the  plaintiff.  The 
action  was  upon  a  contract  to  recover  $848.54.  The  plaintiff  had 
a  recovery  of  $441.39.  The  clerk  refused  to  tax  plaintiff's  costs  on 
the  ground  that  the  recovery  was  for  less  than  $500. 

The  plaintiff  is,  and  at  the  time  the  action  was  commenced  was, 
a  domestic  corporation  having  its  principal  place  of  business  in 
the  borough  of  Manhattan,  in  the  county  of  New  York.    It  then 

•Tor  other  «ww  Me  hum  topic  a  |  xuacBia  la  Dm.  ft  Am.  Ugi.  1M7  to  iaXa,  ft  Rap'r  XadtSM 
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and  at  the  time  of  the  trial  had  no  place  of  business  in  the  borough 
of  Brooklyn,  in  the  county  of  Kings.  The  defendant,  at  the  time 
the  action  was  commenced,  was  a  resident  of  the  borough  of 
Brooklyn,  where  he  had  an  office  and  carried  on  business.  The 
summons  in  the  action  was  served  upon  him  in  that  borough. 
Whether  or  not  the  plaintiff  is  entitled  to  costs  turns  upon  the 
construction  to  be  given  to  subdivision  5  of  section  3228  of  the 
Code  of  Civil  Procedure.  Prior  to  1910  this  section,  so  far  as  ma- 
terial, provided  that: 

"In  all  actlonB  hereafter  tironght  In  the  Snitfeme  Gonrt,  triable  In  the 
county  of  New  York  or  the  county  of  Kings,  which  could  hare  he«L  brought, 
except  for  the  amount  claimed  therein,  In  the  Olty  Court  of  the  City  of  New 
York  or  the  County  Court  of  Kings  County,  and  In  which  the  defendant  shall 
have  been  personally  served  with  process  within  the  counties  of  New  York  oi 
Kings,  plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall  re- 
cover $SO0  or  more.   •  •  • 

Under  the  subdivision  of  the  section  quoted  the  plaintiff  was  not 
entitled  to  costs,  since  the  action  could  have  been  brought  in  the 
County  Court  of  Kings  County.  Ponce  De  Leon  v.  Brooklyn 
Heights  R.  R.  Co.,  125  App.  Div.  752,  110  N.  Y.  Supp.  571.  But 
this  subdivision  of  the  section  was  not  in  force  at  the  time  the  ac- 
tion was  commenced,  or  when  it  was  tried.  It  was  amended  by 
chapter  574  of  the  Laws  of  1910,  which  went  into  effect  September 
1st  of  that  year,  by  providing  that : 

"In  all  actons  hereafter  brought  in  the  Supreme  Court,  triable  In  the 
conat;  of  New  York,  which  conld  hare  been  brought  exeqtt  for  the  amount 
daimed  tiioeln.  In  the  City  Oourt  of  tiie  GlQr  of  New  York,  and  !n  whidi 
the  defoidant  shall  have  been  swved  with  process  within  the  county  of  New 
Yoi^  Uie  plaintiff  shall  recover  no  costs  or  disbursements  unless  he  ahall 
recover  fl.OOO  or  more.  In  all  actions  hereaftw  brought  In  the  Supreme 
Court,  triable  in  the  county  of  Kings,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  County  Court  of  Kings  Oouu^,  and 
in  which  the  defendant  shall  have  been  served  with  process  within  the  coun- 
ty of  Kings,  the  plaintiff  shall  recover  no  costs  or  disbtirsements  unless  he 
sbaU  recover  9900  or  more.  •   *  * " 

It  seems  to  me  the  purpose  of  the  amendment  of  1910  was  to 
compel  a  resident  plaintiff  of  the  county  of  New  York  to  bring  his 
action  in  the  City  Court  if  the  process  of  that  court  could  be  served 
on  defendant  in  the  county  of  New  York.  In  the  present  case  that 
could  not  be  done.  The  amendment  was  made  after  the  decision 
in  the  case  of  Ponce  De  Leon  v.  Brooklyn  Heights  R.  R,  Co.,  su- 
pra, and  it  may  fairly  be  assumed  that  its  purpose  was  to  obviate 
the  necessity  of  a  resident  of  the  county  of  New  York,  where  pro- 
cess of  the  City  Court  of  the  City  of  New  York  could  not  be  served 
in  the  county  of  New  York,  going  into  an  adjoining  county  to  com- 
mence an  action. 

It  is  suggested  that,  inasmuch  as  the  defendant  offered  to  ap- 
pear and  admit  service  in  any  action  which  plaintiff  might  com- 
mence, the  plaintiff  was  not  entitled  to  costs,  under  Hubbard  v. 
Heinze,  145  App.  Div.  828,  130  N.  Y.  Supp.  542.  In  that  case  it 
was  held  that  a  voluntary  appearance  by  a  resident  of  the  county 
of  New  York  in  an  acti<m  commenced  in  the  City  Court  was  equiv- 
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alent  to  personal  service  of  the  summons  upon  him.  Ah  offer  to 
appear  is  not  equivalent  to  an  appearance.  Had  the  plaintiff  com- 
menced an  actio^  in  the  City  Court  of  the  County  of  New  York, 
defendant  would  nOt  have  been  bound  fo  appear,  notwithstanding 
the  offer,  uid  for  that  reason  the  court  would  have  had  no  juris- 
diction— process  not  having^  been  served  upon  him  and  voluntary 
appearance  not  having  been  made — to  render  a  judgment  against 
him. 

The  order  appealed  from,,  therefore,  is  reversed,  with  $10  cost^ 
and  disbursements,  the  motion  granted,  with  $10  costs,  and  the 
matter  remitted  to  the  county  clerk,  to  tax  plaintiff's  costs  and  dis- 
bursements, to  which  he  is  entitled  under  ^e  statute.  All  concur. 


SOHMXDT  T.  SCHWBITZBR. 
(Sttpreme  Ooort,  Special  Term,  Brie  Ooimty.  AuKost,  1912.) 

1.  Tbial  ({  64*) — Bmcanos  or  BvzDciraB— AiwiBSZBixffrr  voi  Pabtioulab 

PuBPoas. 

Whwe,  In  an  action  to  detramlne  title  to  a  piano,  a  will  was  Intro- 
duced tot  tbe  sole  pnrpoBe  of  allowing  that  tbe  plaintiff  had  acquired 
such  rights  as  the  testator  bad  In  the  plano^  saxSi  erldace  is  ettectXfO 
for  no  other  purpose. 

[Ed.  Nbfc&— For  other  cases,  see  Trial.  Cent  Dig.- 1|  126-128;  Dec, 
Dig.  I  64.«] 

2.  Etidbkcs  (S  233*) — ADiassions — ^DsBOQAXiair  or  Title. 

In  an  action  to  determine  title  to  a  plaiu^  brought  by  a  devisee  against 
one  who  dalmed  Uie  Instnimait  under  a  gift  Inter  tIvos  ftom  Uie  testa- 
tor, testimony  of  the  p»s(m  drawing  the  will  that  the  testator  told  blm 
he  wished  to  bequeath  the  piano  to  the  plaintiff,  and  assnmed  the  rl|^t 
to  do  s(^  was  Inadmissible,  as  statements  of  a  donor,  made  after  dellvwy 
to  the  donee,  in  derogation  of  title. 

[Ed.  Note.— For  other  cases,  see  Evidence  OeaL  Dig.  if  866-868;  Dec. 
Dig.  I  283.*] 

8.  ArsKAJ,  AND  Ebbob  (|  1170*)— OBjKmons  ISslow— BsHosBiHa  JuoaiiniT 

ACOOBDXNO  to  jTTSTtOB  OT  CASK. 

Under  Ck>de  GIt.  Proc.  |  8063,  whldi  provides  that  the  appellate  court 
may  render  Judgment  according  to  the  Justice  of  the  case,- without!  re- 
gard to  technical  errors  or  defects,  which  do  not  affect  the  merits,  etc., 
and  that,  where  the  Judgment  is  contrary  to  or  against  the  weight  of 
evidence,  the  appellate  court  may,  upon  reversal,  order  a  new  trial  be- 
fore the  same  or  another  Justice,  where  the  only  evld^oe  In  suKiort  of 
tlie  Judgment  was  InadmlssUAe,  and  even  wltb  it  In  tbe  weight  of  evl- 
dwce  was  clearly  In  fSvor  of  ai^>eUant,  who  aSked  reversal  <»i  that 
CTound^  the  appellate  court  must  reverse,  though  there  was  no  objection 
below  to  the  Impropw  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error.  Osnt  Dig.  H  4032, 
4066;  4075,  4008,  4101,  4464,  4540-4645;  De&  Dig.  »  117a*] 

Appeal  from  City  Court  of  Buffalo.  ; 

Action  by  Jennie  Schmidt  against  Adcl^dc  Schweitzer.  From  a 
judgment  for  plaintiff,  defendsutt  appeals.  Reversed,  and  new  trial 
ordered. 

•For  ottwr  eiMS  m*  Mme  toplo  S I  numsbb  In  Dm.  A  Am.  Dlgi.  190?  t«  4«t«,  *  lUp'r  InSftus 
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Frank  Harding^,  of  Buffalo,  for  appellant. 
M.  A.  Gearon,  of  Buffalo,  for  respondent. 


WHEELER,  J.  One  Charles  Bischoff  bought  and  paid  for  the 
piano  in  question,  and  had  owned  it  for  some  time  prior  to  the  alleged 
gift  by.hun  to  the  defendant  in  this  action.  He  was  engaged  to  be 
married  to  the  def endant^  and  it  is  claimed  by  the  defendasi  that  on 
one  of  her  birthdays  he  made  a  present  of  the  piano  to  her. 

Hie  testimony  on  the  part  of  the  defendant  to  establish  this  gift 
was  given  by  her  mother  and  two  brothers,  to  the  effect  that,  shortly 
prior  to  the  birthday  in  question,  Bischoff  asked  the  mother  if  he 
might  make  a  present  of  the  piano  to  the  defendant ;  that  she  at  first 
hesitated,  and  asked  him  if  he  knew  what  he  was  doing,  to  which  he 
replied  that  the  piano  was  bought  and  paid  for  by  him,  and  he  had  a 
right  to  do  with  it  what  he  pleased;  that  she  then  assented;  that  he 
gave  her  money  to  pay  for  ^e  ^rting,  and  it  was  brought  to  the  de- 
fendant's house  on  her  birthday,  and  remained  in  her  possession  imtil 
the  donor's  death.  The  defendant  also  showed,  by  the  testimony  of  a 
friend  of  the  donor,  that  he  had  declared  to  him  his  intention  of  mak- 
ing a  present  of  the  piano  to  his  fiancee,  and  by  an  insurance  agent, 
who  issued  a  policy  of  fire  insurance,  that  after  the  arrival  at  the  de- 
fendant's house  the  dcmor  procured  from  him  a  policy  of  fire  insurance 
covering  the  piano  and  other  furniture,  for  the  beneBt  of  the  defend- 
ant's Duvther  and  other  members  of  the  family,  and  in  the  n^otia- 
tions  for  the  insurance  particularly  mentioned  the  piano  as  property 
desired  to  be  covered.  Such  evidence  certainly  made  out  a  pretty 
clear  case  of  a  gift  of  the  piano  in  question  to  the  defendant. 

It  appears,  however,  that  some  time  after  these  transactions,  and 
while  the  piano  was  in  the  actual  possession  of  the  defendant,  Bischoff, 
the  donor,  was  taken  sick;  that  he  then  made  his  will,  and  in  and 
\jj  that  will  he  specifically  bequeathed  the  piano  in  questi(»i  to  his 
sister,  who  is  the  plaintiff  in  this  action.  The  plaintiff  also  called  as 
a  witness  the  person  who  drew  the  will,  who  testified  that  the  testator 
stated  to  him  that  he  wished  to  give  the  piano  to  his  sister,  as  he 
thought  he  should,  in  appreciati<Mi  of  the  kindness  shown  him  by  her 
in  his  illness. 

[1]  The  testimony  of  these  witnesses  was  not  objected  to  on  the  trial 
as  incompetent  or  improper.  The  admission  of  the  will  itself  was 
objected  to,  except  for  the  purpose  of  showing  that  under  it  the  plain- 
tiff had  acquired  such  rights  as  the  testatcM*  had  in  the  piano,  and  her 
right  to  sue  as  his  legatee  under  its  provisions.  It  was  stated  by  the 
plaintiff's  counsel  on  the  trial  that  the  will  was  offered  for  those  pur- 
poses alone.  In  reviewing  this  case,  therefore,  we  must  confine  the 
effect  of  the  proof  of  the  will  to  the  declared  purposes  for  introducing 
it.  It  had  no  other  force  or  effect  as  evidence  in  the  case.  Sharpe 
V.  Freeman,  45  N.  Y.  802. 

[2]  Outside  the  will,  then,  in  this  case,  we  have  practically  no  evi- 
dence to  sustain  a  right  of  recovery,  save  the  testimony  of  the  per- 
son drawing  the  will  that  the  testator  told  him,  in  substance,  he  wished 
to  bequeath  the  piano  to  the  plaintiff,  and  assumed  the  right  to  do  so. 
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There  can  be  no  question  but  that  evidence  of  this  kind  was  clearly 
incompetent^  as  against  the  defendant,  for  the  purpose  of  impeaching 
her  apparent  title  to  the  piana  It  is  well  established  that  statements 
of  a  donor  in  derogation  of  his  title,  made  after  delivery  to  the  donee, 
are  inadmissible  against  the  donee.  Graves  v.  King,  15  Hun,  367; 
Matter  of  Wilson,  10  App.  Div.  374,  41  N.  Y.  Supp.  1006;  Brown 
v.  Mailler,  12  N.  Y.  118;  Kelly  v.  Beers,  194  N.  Y.  58,  86  N.  E.  980; 
Id.,  194  N.  Y.  64.  86  N.  E.  985;  Tiemey  v.  FiUpatrick,  195  N.  Y. 
435,  88  N.  E.  750;  Moore  v.  Fingar,  131  App.  Div.  403.  115  N.  Y. 
Supp.  1035;  Scheps  v.  Bowery  Sav.  Bk.,  97  App.  Div.  434,  90  N.  Y. 
Sujm.  26;  Weller  v.  Weller,  4  Hun,  195. 

[I]  It  is  true  that  the  defendant  did  not  object  to  the  introduction 
of  this  testimony.  A  reversal  of  the  judgment,  however,  is  asked  on 
the  ground  that  the  judgment  rendered  is  against  the  weight  of  evi- 
dence. Section  3063  of  the  Cqde  provides  tiiat: 

*Tbe  ai^llate  court  may  render  ]a<lgnifflit  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  wMch  do  not  aftect  the 
merits."  etc.,  "and  where  the  Jodgment  la  contrary  to  or  agalnat  the  wel^t 
of  evidence  the  appellate  oonrt  may,  upon  Its  rerersal  of  a  jadgmeat,  order 
a  new  trial  befofe  the  same  Justice  or  before  another  Justice." 

It  is  the  duty  of  the  appellate  court  to  "render  judgment  according 
to  the  justice  of  the  case."  It  was  said  in  Carter  v.  Pitcher,  87  Hun, 
583,  34  N.  y.  Supp.  551: 

"Rules  of  evidence  are  mlea  of  law.  *  •  •  They  are  of  lmi>eratlve  ob- 
ligation, and  are  not  to  be  put  aside  In  the  discretion  of  the  court  from  eoUc- 
Itnde  for  the  supposed  interests  of  Justice.  The  only  Justice  known  to  courts 
Is  SQcdi  Justice  as  Is  ascertained  and  certlfled  by  legal  evidence." 

If  we  exclude  the  illegal  evidence  received,  we  have  no  evidence  to 
support  the  judgment,  and,  even  if  it  were  admissive,  the  evidence 
on  the  part  of  the  defendant  is  so  preponderating  in  favor  of  estab- 
lishing a  gift  of  the  piano,  we  should  feel  compelled  to  reverse  the 
judgment  on  that  ground. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  ordered 
before  another  judge.  Costs  of  appeal  to  abide  the  event.  So  ordered. 


(Supreme  CJonrt,  Appellate  Division,  First  Department   October  2S,  1912.) 

PziCAiairo  826*)— Bill  or  Pabtzouubs— B*dbihbb  ob  AdoItxokai.  Bixx. 
In  an  action  to  recover  a  broker's  commission  for  having  effected  an 
ffiudiange  of  property,  the  plaintiff,  in  reply  to  a  draiand  for  a  bill  of 
particulars,  gave  approximately  the  date  on  which  he  was  employed, 
together  with  the  address  and  the  last  name  of  the  person  who  employed 
him,  and  stated  that  such  person  promised  to  pay  him  a  spedfled  com- 
mission. He  also  stated  that  the  exchange  value  of  the  property  was 
determined  at  about  a  certain  month  at  a  definite  address  in  New  Tork 
City  by  the  same  person,  and  that  he  Introduced  ancli  peram  some  time 
In  two  different  months  to  Uie  one  with  whom  the  exchange  was  ected, 
at  the  same  address.  In  reidy  to  a  further  demand  for  partlcularB,  the 
plaintiff  stated  that  he  was  74  years  old,  and  that,  while  his  memoir 

•Vor  othar  esMs  ■Msaaatepio*!  iroainalaDM.  *  Am.  ZHgi.  xWTtodsti^  AIUp^IndoM 
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for  facts  was  stUl  good,  his  recollectloii  for  dates  had  been  Impaired 
and  that  In  consequence  he  was  unable  to  state  the  datefi  more  deflnitely. 
and  that  he  did  not  know  the  first,  name  of  the  agent  of  defendant  with 
whom  he  had  the  transactions  In  question,  tmt  he  did  know  and  gare 
bis  address.  Beld,  that  the  defendant  was  snfflclently  advised  of  the 
facts  upon  which  the  plalntifl  based  his  <^alm,  and  that,  as  tlie  agwt  of 
the  defendant  is  sufficiently  Identtfled,  the  plaintiff  could  not  be  required 
to  glre  more  spedfle  detaUs. 

[Ed.  Note^— For  other  cases,  see  Pleading^  Gent  Dig.  H  990-092; 
Dec.  Dig.  S  326.*) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Aaron  Herrmann  against  the  Empire  Realty  Corpora- 
tion. From  an  order  requiring  plaintiff  to  serve  a  furthef  bill  of 
particulars,  he  appeals.   Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P,  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Irwin 
Untermyer,  of  New  York  City,  of  counsel),  for  appellant. 

Leventritt,  Cook  &  Nathan,  of  New  York  City  (Harold  Nathan, 
of  New  York  City,  of  counsel,  and  Joseph  Steiner,-of  New  York 
City,  on  the  brief),  for  respondent. 

PER  CURIAM.  The  action  is  to  recover  a  broker's  commission 
for  having  effected  an  exchange  of  property  owned  by  the  defend- 
ant corporation  for  certain  property  owned  by  Jacob  W.  Riglander 
and  Sevilla  Reineman.  The  answer  is  a  general  denial,  except  that 
it  admits  the  exchange  of  the  property.  Defendant  served  a  de- 
mand for  a  bill  of  particulars,  specifying : 

"1.  When  plaintiff  was  employed  by  defendant  to  effect  the  exchange  of 
the  properties  mentioned  in  paragraph  fi^  of  tiie  complaint,  specifying  the 
day  and  place  of  said  allied  unploymaLt  and  the  name  of  the  officer,  agoit, 
or  r^resentatlTe  of  def«idant  1^  whom  plaintiff  claims  to  bare  been  so 
emphved." 

In  response  to  which  the  plaintiff  answered: 

"About  March  10,  1910,  at  Na  907  Broadway,  New  Tork  City,  by  Mr.  Hess." 
"2.  When  and  where  defoidant  nndertook  and  teltbfnUr  promised  to 
the  plaintiff  the  eommisdon  of  1  per  cent** 

To  which  the  response  was: 

"Abont  Mardi,  1910,  at  No.  007  Broadway,  New  ToA  City.** 

"When  and  wbere  the  ezdiange  valne  of  defendants  premises  for  tbe  par- 
poses  of  Bsld  exdiange  was  determined  to  be  $1,600,000,  end  by  whom  It  was 
so  determined,  as  alleged  In  paragraph  second  of  said  comitolnt." 

"Abont  May,  1010,  at  No.  49  Maiden  Lane,  New  York  Olty,  by  Mr.  Hess." 

"S.  What  offloor,  agent,  or  represoitatlve  of  defaidant  plaintiff  claims  to 
have  introduced  to  Jacob  W.  Bla^nder  and  when  and  where  sndi  Introdnc- 
tioa  took  placa*' 

To  which  plaintiff  responded : 

"Mr.  Hees,  some  time  between  April,  1910,  and  November,  1910,  at  49 
Maiden  Lane,  New  Tork  City." 
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Defendant  was  not  satisfied,  and  made  a  motion  for  a  bill  of 
particulars.  In  answer  thereto  plaintifT  served  an  affidavit,  in 
which  he  averred  that  he  was  74  years  of  age,  and,  although  his 
memory  for  facts  and  circumstances  was  still  good,  his  recollec- 
tion for  dates  had  been  impaired  by  age  and  sickness;  referring  to 
request  No.  1,  that  he  was  unable  to  state  more  definitely  than  he 
had  already  done  in  the  bill  of  particulars  the  precise  date  when 
the  defendant,  engaged  him,  or  when  the  defendant  promised  to 
pay  him  the  commission  of  1  per  centum,  and  when  the  exchange 
value  on  defendant's  premises  was  determined;  referring  to  re- 
quest No.  3,  that  he  was  unable  to  state  more  definitely  than  he 
had  already  the  precise  date  when  he  introduced  the  agent  or  rep- 
resentative of  the  defendant  to  Jacob  W.  Riglander. 

"The  name  of  the  "officer,  agent,  or  representative  of  the  defendant  was  Mr. 
Hess,  but  I  do  not  know  and  have  no  available  means  of  Informing  myself 
€l  what  hla  first  nama  was,  although  I  know  that  his  address,  as  stated  Id 
the  bill  of  partlcnlan,  Is  907  Broadway,  New  T<h1c  OUy." 

Notwithstanding  the  said  affidavit,  the  court  granted  the  motion 
requiring  the  plaintiff  to  give  the  full  name  of  Hess  and  to  specify 
with  more  particularity  the  date  when  it  is  alleged  Mr.  Hess  was 
introduced  to  Mr.  Riglander,  and  from  said  order  plaintiff  appeals. 

It  seems  to  us  that  upon  these  papers  the  defendant  is  suffi- 
ciently advised  of  the  facts  upon  which  the  plaintiff  bases  his  claim, 
and  that  it  is  unreasonable  to  require  him  to  specify  the  first  name 
of  defendant's  agent,  which  is  unknown  to  him ;  such  alleged  agent 
having  been  sufficiently  identified  for  the  information  of  the  de- 
fendant. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 


1.  iNSDBAnOE  (I  376*) — FOBFKirUEI — WAIVKB — OFnCKB  AUTHOBIZEO. 

There  can  be  no  waiver  of  a  forfeiture  in  an  Insurance  policy  an 
^;ent,  who  the  policy  ffistlnctly  provides  has  no  authority  to  waive  Its 
provlslon& 

[Ed.  Note. — For  other  cases,  see  Insurance,  C^t  Dig.  81  952-955; 
Dec.  Dig.  {  376.*] 

2.  InsirBAKCB  (I  558») — Forfeitube — Authobitt  to  Waive. 

After  notice  of  insured's  illness  was  received  by  the  compapy,  it  com- 
monicated  with  its  attorney  to  investigate  Insured's  claim,  and  the  at- 
torney Informed  insoied  that  notice  of  bis  Illness  had  beea  sent  "a 
little  lata,"  and  afterwards  wrote  to  insored,  Inclosing  a  blank  form,  with 
a  request  that  Insured  fill  It  out  and  return  it^  so  that  he  could  note  the 
extent  of  Insured's  dalm,  stating  that  he  did  not  recall  whether  insured 
made  any  formal  claim  of  indenmity  for  Illness  under  the  policy.  JSTeM, 
Qiat  the  reqneet  of  tiie  attorney  and  his  ret«itlon  of  tnsuxed's  sworn 
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proof  did  not  constltiitea  waiver  of  tbe  prorlgtcMu  of  the  policy  requlrliis 
insured  to  glVe  notice  of  his  UlneBB  u  soon  ftg  reaxHiably  poealble. 

[Ed.  Not&— For  other  eaaei^  Me  Inaoranoe^  Gent  Dig.  H  911!,  1034; 
Dea  Dig.  I  568.*] 

8.  IHSUBAHOX  (I  888*)— Ebioppbl— Sxuirox  bt  Oohpakt. 

Silence  on  the  part  of  an  Insnrance  company  or  Its  agentB  wUl  operate 
as  an  estoppel  against  claiming  a  forfeiture  of  the  policy  only  where  it 
has  misled  Insured. 

[Ed.  Note.— For  other  cases,  see  Insurance^  Ont  Dig.  H  102^  1027, 
1030,  103S,  1040,  1007:  Dec.  Dig.  I  388.*] 

Action  by  John  C.  Scheeler  against  the  Casualty  Qompaay  of 
America.  On  defendant's  motion  for  new  trial  after  verdict  for 
plaintiff.   New  trial  granted. 

Harold  Sturges  Rankine,  of  Buffalo,  for  the  motion. 
Walter  Hofheins,  of  Buffalo,  opposed. 

WHEELER,  J.  This  action  was  brought  to  recover  upon  a  pol- 
icy of  insurance  providing  for  the  payment  of  a  weekly  benefit  in 
the  event  of  the  sickness  of  the  insured.  The  plaintiff  was  taken 
ill  on  October  17,  1909,  and  confined  to  his  home  by  his  illness  un- 
til some  time  the  following  February,  when  he  was  able  to  take 
short  walks  out  of  doors,  and  to  make  visits  to  his  physician's  of- 
fice. He  also,  at  times,  took  rides  with  his  physician. 

The  plaintiff  gave  no  notice  of  his  illness  to  the  insurance  com- 
pany until  the  24th  of  June,  1910.  The  illness  of  the  plaintiff  was 
of  the  nature  of  a  general  nervous  breakdown,  and  it  was  claimed 
that  his  mental  and  physical  condition  was  such  that  up  to  the 
1st  day  of  June,  1910,  the  plaintiff  was  in  no  condition  so  he  was 


is  no  evidence  or  claim  that  subsequent  to  June  1st  he  was  under 
any  such  disability. 

The  defendant  claims  that  the  plaintiff  cannot  recover,  because 
the  plaintiff  failed  to  comply  with  the  terms  of  the  policy  provid- 
ing that : 

"Writtoi  notice  of  death  or  dlsahlllty  shall  be  eliyvs  to  tiie  company  at  the 
home  office  In  New  York  01^  ai  soon  as  it  is  reaaonaUy  possible  so  to  do." 

On  that  proposition  the  trial  court  submitted  as  a  question  of 
fact  for  the  jury  to  determine  whether  notice  of  illness  was  given 
the  insurance  company  "as  soon  as  reasonably  possible,"  consider- 
ing all  the  circumstances  of  the  case. 

The  plaintiff  further  contended  that,  if  notice  was  not  given  "as 
soon  as  reasonably  possible,"  nevertheless  the  defendant  had 
waived  that  requirement  of  the  policy.  It  appeared  from  the  evi- 
dence that,  after  notice  of  the  plaintiff's  illness  had  been  received 
by  the  insurance  company,  the  company  communicated  with  Mr. 
Rankine,  its  present  attorney,  for  the  purpose  of  investigating  the 
merits  of  the  plaintiff's  claim.  Mr.  Rankine  interviewed  the  plain- 
tiff's physician,  and  sent  for  the  plaintiff,  who  came  to  his  office. 
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He  questioned  him  about  his  sickness,  and  informed  him  that  the 
notice  of  his  illness  had  been  sent  "late,"  or  a  "little  late."  Mr. 
Rankine  subsequently  wrote  the  plaintiff,  on  Augnst  25,  1910,  in 
which  letter  he  said : 

"At  onr  Interview  at  my  office  the  first  part  of  the  montb,  I  do  not  recall 
whether  jou  stated  that  you  had  made  any  formal  claim  for  Indemnity  Cor 
Illness  under  your  policy.  Hraewlth  I  inclose  blank  form,  which  I  wish  yon 
would  fill  out  and  return  to  me,  w  that  I  may  note  the  eztwt  of  your 

claim.*' 

The  plaintiff  filled  out  the  blank  and  gave  it  to  Mr.  Rankine. 
Mr.  Rankine  testified  that,  from  his  conversations  with  the  plain- 
tiff, he  had  been  unable  to  learn  just  what  amounts  the  plaintiff 
claimed  for  total,  and  what  for  partial,  disability. 

It  is  contended  that  acts  of  Rankine  on  the  part  of  the  insurance 
company  were  a  recognition  of  the  existing  liability  of  the  insur- 
ance company,  and  in  any  event  w;,ere  of  such  a  character  and  na- 
ture  as  estopped  the  defendant  from  insisting  on  a  forfeiture  of  the 
right  to  recover  for  the  disability  insured  against,  and  constituted 
a  waiver  of  any  failure  to  gfive  timely  notice  of  the  illness.  The 
court  left  it  to  the  jury  to  say  as  matter  of  fact  whether  there 
was  a  waiver  of  such  forfeiture,  if  they  found  a  failure  to  give 
timely  notice  of  illness  within  the  provisions  of  the  policy  requir- 
ing notice  to  be  given  as  soon  as  "reasonably  possible." 

We  think  the  trial  court  erred  in  submitting  this  question  of  fiact 
to  the  jury.  Clause  No.  9  of  the  policy,  under  the  head  of  "Gen- 
eral Agreements,"  provides: 

"No  condition  or  provision  of  this  policy  shall  be  waived  or  altered,  save 
in  writing  1^  an  executive  officer  of  the  company,  and  no  notice  tXvai  to  or 
poKNMed  hy  lany  agent  or  otim  persw  shall  be  held  to  effect  a  waiver  or 
change  In  the  cwi  tract" 

Certainly  Mr.  Rankine  was  not  an  "executive  officet^'  of  the  de^ 
fendant. 

[1]  Is  the  provision  of  the  policy  quoted  controlling?  The  gen- 
eral rule  of  law  seems  to  be  that,  although  there  may  be  an  ex- 
press waiver  of  a  forfeiture  of  a  policy  b^  an  insurance  company 
through  an  officer  having  authority  to  waive,  and  though  an  agent 
haying  apparent  authority  may  place  the  insured,  who  relies  on 
such  apparent  authority,  m  such  a  position  that  the  courts  will  en- 
force an  equitable  estoppel  against  the  company,  nevertheless  a 
waiver  or  an  estoppel  based  upon  the  latter  proposition  can  never 
be  made  out  where  by  the  terms  of  the  policy  itself  it  is  clear  that 
the  agent  has  no  power  or  authority  to  waive,  and  it  is  distinctly 
provided  that  he  cannot  do  so,  Quinlan  v.  Providence  Washing- 
ton Ins.  Co.,  133  N.  Y.  356,  31  N.  E.  31,  28  Am.  St.  Rep.  645; 
Northam  v,  Dutchess  Co.  Mutual  Ins.  Co.,  166  N.  Y.  319,  59  N. 
£.  912,  82  Am.  St.  Rep.  655 ;  Allen  v.  German  Ins.  Co.,  123  N.  Y. 
6,  25  N.  E.  309;  Messelback  v.  Norman,  122  N.  Y.  583,  26  N.  E. 
34;  Walsh  v.  Insurance  Co.,  73  N.  Y.  5;  Romano  v.  Insurance 
Co.,  121  App.  Div.  489,  106  N.  Y.  Supp.  63;  Baumgartel  v.  P.  W. 
Ins.  Co.,  136  N.  Y.  547.  32  N.  E.  990;  Marvin  v.  Universal  U  Ins. 


814 


187  NEW  TOBK  8UPPLSMBNT 


(Sup.  Ct 


Co.,  85  N.  Y.  278,  39  Am.  Rep.  657;  O'Brien  v.  Prescott  Ins.  Co., 
134  N.  Y.  28.  31  N.  E.  265;  Moore     Hanover  Ins.  Co..  141  N.  Y. 
219,  36  N.  E.  191. 
In  Messelback  v.  Norman.  122  N.  Y.  583.  26  N.  E.  34.  the  court 

said: 

"Under  a  policy  containing  a  provision  that  tlie  Insurer  shall  not  be  bound 
•  •  •  by  any  act  of  or  statemrat  made  ♦  •  •  by  any  agent  •  •  • 
which  Is  not  authorised  by  this  policy  or  contained  therein,  or  In  any  written 
paper  mentioned  ttxeceon,  the  power  can  only  be  exercised  In  the  mode  pre- 
scribed, unless  it  Is  shown  that  the  agent  possessed  actually  or  arouwtly 
the  power  of  his  principal  in  respect  to  the  prorlslons  alleged  to  have  been 
walTed"— citing  WalBb  t.  Hartford  Fire  Ins.  Co..  78  N.  Y.  5 ;  UarrinT.  Uni- 
▼ersal  Ufe  Ins.  COw.  86  N.  X.  27ti»  89  Am.  Bep.  667. 

In  Quinian  v.  Providence  Washington  Ins.  Co.,  133  N.  Y.  356, 
31  N.  E.  31,  28  Am.  St.  Rep.  645,  it  was  held  that  nonperformance 
of  a  condition  of  a  policy  invalidated  it,  and  that,  when  by  such 
provision  an  agent  had  no  right  to  waive  its  conditions,  his  acts 
could  not  constitute  a  waiver,  and  that  the  insured  was  bound  to 
take  notice  of  its  conditions,  and  the  fact  he  did  not  read  the  pol- 
icy or  know  its  conditions  was  immaterial.  See,  also,  the  case 
of  Legnard  v.  Standard  Life  &  Accident  Ins.  Co.,  81  App.  Div. 
320,  81  N.  Y.  Supp.  516. 

[2]  The  policy  of  insurance  sued  on  in  this  action  expressly  pro- 
vided that : 

"No  condition  or  provlsiou  of  tbla  policy  shall  be  waived  or  altered,  save 
In  writing  by  an  executive  officer,  and  no  notice  gtv«i  to  or  possessed  by  any 
agent  or  otber  person  shall  be  held  to  effect  a  waiver  or  cliange  nf  this  con- 
tract" 

Certainly  there  is  no  evidence  in  this  case  of  any  sudh  authority 
given  Mr.  Rankine.  And  even  though  he  had  possessed  the  au- 
thority to  waive,  it  can  hardly  be  said  what  he  did  or  omitted  to 
do  in  reference  to  the  matter  can  be  construed  as  a  waiver  of  the 
conditions  of  the  policy.  Certainly  the  retention  of  the  sworn 
proofs  made  by  the  plaintiff  did  not  constitute  a  waiver.  Perry 
V.  Caledonian  Ins.  Co.,  103  App.  Div.  113,  93  N.  Y.  Supp.  50. 

[3]  Silence  on  the  part  of  the  company  or  its  agents  operates 
as  an  assent  and  creates  an  estoppel  only  where  it  has  the  effect 
to  mislead.  More  v.  Bowery  Fire  Ins.  Co.,  130  N.  Y.  537,  29  N. 
E.  757.  The  letter  of  Mr.  Rankine  to  the  plaintiff  suggested  the 
purpose  of  the  request,  simply  that  he  might  "note  the  extent  of 
your  claim."  The  plaintiff  had  been  informed  his  claim  was  late, 
and  can  it  be  fairly  said  that  the  plaintiff  had  been  prejudiced  by 
the  furnishing  of  sworn  proofs  under  the  circumstances?  We 
hardly  think  so. 

The  verdict  of  the  jury  was  a  general  one  in  favor  of  the  plain- 
tiff. We  are  unable  to  say  whether  the  jury's  verdict  was  pred- 
icated upon  a  finding  that  the  notice  of  illness  was  given  the  in- 
surance company  as  soon  as  "reasonably  possible,"  or  upon  a  find- 
ing that  the  defendant  had  waived  the  requirements  of  the  policy 
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as  to  notice  of  illness.  Under  such  circumstances  the  8nbmis8i<m 
to  the  jury  of  the  question  of  waiver  necessarily  leads  to -a  reversal, 
and  the  grantins:  of  a  new  trial. 
So  ordered. 


(Supreme  Court,  AppeUate  DlTiedon,  rirst  D^)artment    October  20,  1913.) 

UuNiczFAi.  GoBPOBA-nonB  (}  ISO*) — FouOB  Dbpabisbut^ PouOB  Uatbok— 
S.u<ABT— Gbkateb  New  Xobk  Chabtbb. 

Laws  1800,  c.  674,  amending  Greater  New  Tork  Cbarter  (Laws  1897, 
c.  378),  by  adding  sections  S72-381,  provides  for  the  appointment  of  po- 
lice matrons,  who  section  37ti  declares  shall  rec^ve  the  same  salary  as 
the  doorman  In  the  station  house  to  which  they  may  be  ai^lnted. 
Charter,  f  29^  flzee  the  salary  of  dooimen  at  f 1,000  a  year.  By  Laws 
1912,  a  4^  sectloii  276  of  the  charter  waa  amended  to  abolish  Oie  rank 
of  doorman,  providing  that  thereafter  a  doorman  shoold  have  all  the 
rights  and  prlvilegee  of  patrolmen,  and  that  time  served  as  doormen 
should  for  all  purposes  count  aa  if  served  as  patrolmen.  Held,  that  the 
act  of  1012  did  not  Increase  the  salary  of  police  matrons,  nor  did  It  en- 
title the  police  matron  to  receive  the  salary  of  a  patrolman. 

[Ed.  Note.— For  other  cases,  eee  Municipal  Corporations,  Cent  Dig. 
BlO-617 ;  Dec.  Dig.  1  188.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Adele  D.  Priess  for  a  writ  of 
mandamus  against  Rhinelander  Waldo,  as  Police  Commissioner  of 
the  City  of  New  York.  From  an  order  directing  the  issuance  of  a 
peremptory  writ,  respondent  appeals.  Reversed. 

Afgued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Terence  Farley,  of  New  York  City,  for  appellant 
Willoughby  B.  Dobbs,  of  New  York  City,  Mr  respondent. 

McLaughlin,  J.  This  appeal  is  from  an  order  granting  a  per- 
emptory writ  of  mandamus  directing  the  police  commissioner  of  the 
city  of  New  York  to  place  the  name  of  the  respondent,  a  police  matron, 
upon  the  pay  rolls  of  the  department  at  a  salary  of  $1,400  per  year. 

The  relator  was  appointed  in  1896  to  the  position  of  a  police  matron, 
and  is  still  serving  as  such.  Chapter  674  of  the  Laws  of  1899  amended 
the  Greater  New  York  Charter  b^  adding  to  it  10  new  sections,  372  to 
381,  both  inclusive.  Th^  provide  for  the  appointment  of  a  certain 
number  of  police  matrons,  who  are  to  be  members  of  the  uniformed 
police  force.  Section  375  provides  the  salary  that  such  matrons  shall 
receive,  viz. : 

''A  police  matron  shall  lecelve  the  sAme  salary  aa  the  doorman  In  the  sta- 
tion house  to  which  she  may  be  appointed." 

Section  276  of  the  Charter  (chapter  378,  Laws  of  1897)  provided 
for  the  appointment  of  a  doorman  of  police,  who  was  also  a  member 
of  the  uniformed  force,  not  exceeding  2  in  number  to  each  50  of  the 
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total  munber  of  patrolmen ;  and  section  299  fixed  the  salary  of  each 
doorman  at  $1,0(X)  per  year.  The  respondent,  since  the  passage  of  the 
act  of  1899,  has  received  tiie  same  salary  as  a  doorman^  $1,000  per 
year.  Chapter  449  of  the  Laws  of  1912,  which  went  into  effect  on 
the  16th  of  April,  1912,  amended  section  276  of  the  Charter  by  omit- 
ting the  words  "doorman  of  police,  not  .exceeding  two  in  number  to 
each  fifty  of  the  total  number  of  patrolmen/'  and  adding  the  following 
at  the  end  of  that  section : 

"Tlie  rank  or  srade  of  doormm  of  pcdice  Is  abollBihea  and  tbe  doonneo  of 
police  now  in  office  shall  become  and  have  all  the  rights  and  prlTlI^es  of 
patrolmen.  Time  served  aa  doorman  shall,  for  all  purposes,  count  as  it 
served  for  patrolman." 

The  respondent  contends  that  by  virtue  of  the  amendment  of  1912 
her  salary  has  been  raised  to  that  of  a  patrolman  who  has  served  an 
equal  length  of  time,  viz.,  $1,400  per  year.  This  was  the  view  enter- 
tained by  the  court  at  Special  Term  in  granting  an  order  directing  that 
a  peremptory  writ  of  mandamus  issue  to  compel  the  police  commis- 
sioner to  place  her  name  on  the  pay  roll  as  receiving  that  amount 

I  am  clearly  of  the  opinion  that  the  respondent  is  not  entitled  to  a 
salary  in  excess  of  $1,000  per  year.  The  salary  of  a  doorman,  al- 
thoi^h  the  position  has  been  abolished,  is  still  preserved  by  section 
299  of  the  Charter,  and  this  is  the  only  provision  which  entitles  her 
to  any  salary  at  all.  Section  375  of  the  Charter  still  provides  that  a 
police  matron  shall  receive  the  same  salary  as  a  doorman,  not  that  of 
a  patrolman.  Unless  this  section  providing  for  her  salary  is  in  force, 
there  is  no  statute  which  entitles  her  to  a  salary. 

In  Tyrrell  v.  Mayor,  159  N.  Y.  239,  S3  N!  E.  1111,  the  court  said: 

"If  a  statute  which  appropriates  or  anthorizes  the  appropriation  of  money 
for  the  payment  of  a  salary  to  a  public  officer  or  em]^o76  Is  Indefinite,  so  that 
It  Is  uncertain  whether  the  Legislature  totended  to  devote  a  larger  or  a 
smaller  anm  to  that  purpose,  tbe  doubt  should  be  resolved  by  adopting  the 
smaller  amount  as  the  Interest  of  the  publl(^  other  thli^  being  equal,  la 
superior  to  that  of  an  IndlviduaL" 

There  is  nothing  in  the  act  of  1912  which  indicates  in  any  way  an 
intent  of  the  Legislature  to  increase  the  salary  of  a  police  matron. 
The  respondent's  contention  is  based  upon  the  assumption  thai  the 
salary  of  a  doorman  was  increased  by  that  act  This  is  an  erroneous 
view  of  the  statute.  The  salary  of  a  doorman  was  not  increased;  on 
the  contrary,  the  position  of  doorman  was  abolished,  and  the  doormen 
were  placed  in  another  rank,  viz.,  patroUnen,  and  as  such  may  be  re- 
quired to  do  patrol  duty. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.  All  concur. 
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In  pe  TITUS  STREET  IN  THE  CITY  OF  KBW  YORK. 
<Siiprem«  Coart,  Appellate  Division,  Second  Department   October  11,  1912.) 

1.  SumxitT  DouAiN  (1 149*) — lAxisa  or  "Lajhd  fob  Stbsets  Buedehsd  bt 

Easbusnt  of  Wat— Goupbnbation. 

One  owning  land  burdened  with  an  easement  of  way  In  favor  of  tbe 
owners  of  otbw  lota  abown  on  a  map  filed  by  tlia  pro^tetor  of  tlie  tract 
which  Included  the  servient  tenement,  may  only  recover  nominal  dam- 
asea  for  tbe  taking  of  the  land  for  a  street 

[Bd.  Nda — Voir  other  oaaea,  see  Xmlnmt  Domain,  Cent  Dig.  {{  £27- 
831,  401 ;  Dec.  Dig.  f  149.*] 

2.  BiairsnT  Doxaih  (I  85*}— Takuto  or  I«ahd  fob  Stbsbts— Gonsbquxntiai. 

Dakaobb. 

Where  land  tmrdmed  with  an  easement  of  way  In  fftvor  d  third  per^ 
sons  was  taltm  for  a  street  the  owner  of  the  land  taken  and  of  abutting 
land  was  not  entitled  to  consequential  damagea.  In  the  abseace  of  evl- 
dmce  of  such  damages,  since  the  establishment  of  a  street  Is  a  benefit 
for  which  an  assessment  may  be  imposed. 

[Kd.  Note.— For  other  cases,  see  Elmlneut  Dinnaln,  Cent  Dig.  H  221- 
226;  Dec;  Dig.  |  85.*] 

8.  EuncHT  DoKAZN  (I  237*>— AcquiamoH  of  Laito  fob  Stbebts— <3oireiBu- 

XNO  BEPOBT  of  OomaSSIOirBBS  of  BsmCATS  and  ABSBSB]IBinV--M0TI0H8 
TO  VaOATB— PABTZES  E^imTLBD  TO  MAKB. 

The  city  of  New  Yctk,  in  proceedings  to  condemn  land  for  a  street 
may  move  to  vacate  the  order  confirming  the  report  of  the  commission- 
ers of  estimate  and  assessment  and  to  appoint  a  referee  to  take  proof 
of  the  ownership  of  an  award  made  to  an  unknown  owner,  though  the 
order  confirming  the  r^rt  of  the  commissioners  was  made  on  the  ap- 
plication of  the  corporation  couns^  and  though  there  has  been  great 
ladies  on  the  part  of  the  city ;  but  it  may  be  that  taasa  should  be  Imr 
posed  on  tiie  dty  aa  a  condition  of  granting  the  rell^. 

[Ed.  Note.— For  otiier  cases,  see  Eminent  Domain,  Gent  Dig.  ||  604- 
613;  Dec.  Dig.  |  237.*] 

Appeal  from  Special  Term,  Queens  County. 

Application  of  the  City  of  New  York  for  the  opening  of  Titus  Street 
in  the  First  ward,  borough  of  Queens.  From  an  order  denying  a 
motion  to  vacate  an  order  confirming  the  report  of  the  commissioners 
of  estimate  and  assessment,  the  City  of  New  York  and  others  appeal, 
and  llieodore  W.  Stemmler  appeals  from  so  much  of  the  order  as 
overrules  a  preliminary  objection  made  by  him  to  the  hearing  of  the 
motion.  Reversed. 

Argued  before  JENKS,  P.  J„  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Joel  J.  Squier,  of  New  York  City  (Frederick  W.  Gahrmann  and 
Wm.  B.  R.-  Faber,  both  of  New  York  City,  on  the  brief),  for  City  of 
New  York. 

Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  Andre,  Seidel,  and 
others. 

Merle  I.  St.  John,  of  New  York  City,  for  Stemmler. 
Benjamin  Trapnell,  of  New  York  City  (Joseph  A.  Flannery,  of  New 
York  City,  on  the  brief),  for  Cabinet  Land  Co. 

•Vor  otber  oaaei  s«e  same  topio  ft  fl  xtncBn  la  Dee.  *  Am.  Dlgi.  1907  to  dau^  A  Rap'r  Indans 
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BURR,  J.  This  is  an  appeal  by  the  city  of  New  York  and  by  cer- 
tain property  owners  liable  for  assessment  in  proceedings  to  open 
Titus  street  in  that  part  of  the  city  of  New  York  formerly  known  as 
Long  Island  City,  from  an  order  den^ng  a  motion  to  vacate  the  order 
connrming  the  report  of  the  commissioners  of  estimate  and  assessment 
appointed  in  such  proceeding,  and  also  an  order  appointing  a  referee 
to  take  proof  of  the  facts  and  circumstances  relating  to  the  ownership 
of  an  award  made  in  such  proceeding  to  the  tmlmown  owner  of  a 
lot  shown  on  the  damage  map,  known  as  lot  No.  4.  Theodore  W. 
Stefhmler,  one  of  the  claimants  to  such  award,  also  appeals  from  so 
much  of  said  order  as  overrules  a  preliminary  objection  made  by  him 
to  the  hearing  of  the  motion,  upon  Hie  ground  that  notice  had  not 
been  given  to  all  of  the  parties  who  m^ht  be  interested  in  the  dis- 
tribution of  sudi  award. 

Although  the  appellant  Stemmler  opposed  the  granting  of  the  mo- 
tion, and  the  motion  was  denied,  he  seems  to  have  been  dissatisfied, 
because  such  denial  was  made  upon  the  merits,  rather  than  upon  a 
technical  point  raised  by  him.  If  the  order  was  correctly  made,  his 
appeal  presents  no  real  grievance.  Inasmuch  as  we  think  that  the 
order  appealed  from  should  be  reversed,  we  may  say  that  the  pre- 
liminary objection  made  him  was  not  well  taken.  The  interest  of 
the  heirs  of  Babette  Stemmler  in  said  award  is  not  so  clearly  made  to 
appear  that  of  its  own  motion  the  court  feels  called  upon  to  require 
that  they  should  be  brought  in.  The  attorne^r  who  prosecutes  this 
appeal  does  not  assume  to  appear  for  such  parties,  ana  is  not  author- 
ized to  assert  any  rights  in  their  behalf. 

[1]  Upon  the  record  here  presented  it  seems  clear  that  the  land 
included  within  the  boundaries  of  lot  No.  4  on  the  damage  map,  for 
which  an  award  was  made  to  unknown  owners  aggregatii^,  for  prin- 
cipal and  interest,  about  $10,000,  was  burdened  with  easements  in 
favor  of  the  owners  of  other  lots  on  a  map  filed  in  the  office  of  the 
clerk  of  Queens  county  entitled  "Map  of  the  Trustees  of  the  Long 
Island  City  Land  Company."  Taylor  v.  Hopper,  62  N.  Y.  649;  Lord 
v.  Atkins,  138  N.  Y.  184,  33.  N.  E.  1035;  Matter  of  City  of  New 
York  (Edgewater  Road),  138  App.  Div.  203,  122  N.  Y.  Supp.  931,  af- 
firmed 199  N.  Y.  560,  93  N.  E.  1120.  It  is  not  certain  that  the  evi- 
dence would  not  justify  a  finding  of  dedication  and  acc^ance.  Mat. 
ter  of  Hunter,  163  N.  Y.  542,  57  N.  E.  735,  79  Am.  St  Rep.  616; 
Matter  of  Mayor,  etc.,  of  New  York  (Walton  Avenue),  131  App.  Div. 
696,  116  N.  Y.  Supp.  471.  Upon  this  record  we  conclude  that  the 
commissioners  of  estimate  proceeded  upon  an  erroneous  theory  in 
awarding  the  full  value  of  the  land,  when  the  same  was  incumbered  by 
tliese  easements.    The  award  should  have  been  nominal  in  amount. 

[2]  The  respondent  the  Cabinet  Land  Company,  as  the  successor 
to  the  original  owner  of  the  parcel  in  question,  contends  that,  even 
although  it  might  be  entitled  to  nominal  damages  only  for  the  land 
taken,  as  owner  of  the  abutting  land,  it  might  be  entitled  to  conse- 
quential damages,  and  that  this  very  considerable  award  may  be  made 
up  of  both  elements.  The  evidence  taken  before  the  commissioners, 
and  which  is  made  a  part  of  the  motion  papers,  shows  clearly  that 
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such  was  not  the  case.  In  addition,  it  is  rather  a  novel  proposition 
that  the  owner  of  distinct  parcels  of  land  abutting  upon  a  projected 
street  suffers  consequential  damages  as  a  result  of  opening  the  same. 
It  has  always  been  supposed  that  such  improvement  was  in  the  nature 
of  a  benefit,  for  which  an  assessment  might  be  legally  imposed. 

[3]  There  is  authori^  for  the  granting  of  tiie  application  made 
by  the  city.  Matter  of  ,C;ity  of  New  York  (Decatur  Street),  196  N.  Y. 
286,  89  N.  E.  829,  37  L-  R.  A.  (N.  S.)  281 ;  Matter  of  Schneider.  199 
N.  Y.  581,  92  N.  E.  791 ;  Matter  of  City  of  New  York  (Carroll  Street), 
137  App.  Div.  39,  121  N.  Y.  Supp.  435;  Matter  of  Opening  Hamilton 
Street,  144  App.  Div.  702,  129  N.  Y.  Supp.  317.  It  is  true  that  the 
order  confirming  the  report  of  the  commissioners  was  made  upon  the 
application  of  the  corporation  counsel,  but  that  also  appeared  in  some 
of  the  cases  above  citedv  It  is  true  that  there  has  been  great  laches 
in  this  case ;  even  greater  laches  appeared  in  some  of  the  other  cases. 
In  Matter  of  City  of  New  York  O^catur  Street),  supra,  the  hearing 
before  the  referee  to  determine  conflicting  claims  to  the  award  had 
been  completed  and  the  referee  had  filed  his  report.  Upon  an  appeal 
from  the  order  directing  the  distribution  of  the  award,  the  Court  of 
Appeals  refused  to  "take  part  in  the  division  of  a  fund  to  which  none 
of  the  claimants  are  justly  or  equitably  entitled,"  and  reversed  the  or- 
der and  remitted  the  proceedings  to  the  Special  Term  of  the  Supreme 
Court,  in  order  to  afford  the  city  of  New  York  or  any  party  inter- 
ested an  opportunity  to  move  to  set  aside  the  award  and  the  assess- 
ment. If  this  may  be  done  after  the  closing  of  the  reference  and  in 
a  contest  over  the  confirmation  of  the  referee's  report,  certainly  it  may 
be  done  while  the  reference  is  still  pending. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements 
to  each  of  the  appellants,  to  be  paid  by  the  respondent,  and  the  motion 
to  vacate  the  order  of  reference  and  the  order  confirming  the  report 
of  the  ccmunissioners  should  be  granted,  and  a  rehearing  should  be  Had 
before  new  commissioners,  to  be  appointed  by  the  Special  Term  of  this 
court.  It  may  be  also  that  some  terms  should  be  imposed  upon  the 
city  as  a  condition  of  granting  the  motion,  which  shall  compensate  the 
referee  for  his  services  and  the  parties  for  the  additional  labor  involved 
by  reason  of  the  city's  neglect.  For  the  purpose  of  fixing  such  terms, 
if  any,  and  the  appointment  of  new  commissioners,  this  proceeding  is 
remitted  to  the  Special  Term  of  this  court.  All  concur,  except  JENKS, 
P.  J.,  not  voting. 


PBOPLB  0Z  tA.  HAIflXKS  et  aL  v.  HEJNNESST  et  al.,  Boarft  of  Asseeson. 

(Sopr^M  Court,  Appellate  DlTlslon,  Second  Departmoit.   October  11,  1912.) 

1.  APPEAL  AND  Ebbob  (j  119i*) — Iniebmkdiati  Appeu^tb  Coobt— Coksti- 
TUnOKAI.  QtTESnOIT — CONSIDCBATIOH. 

Where,  on  appeal  In  the  proceeding,  the  decision  ot  the  Court  of 
Appeals  showed  that  it  had  considered  the  constitutionality  ot  Laws 
c.  582,  empowering  the  board  ot  assessors  in  tlie  city  ot  New  York 
to  determine  the  damages  to  landowners  by  the  awtton  of  a  bridge  over 
a  certoln  credc,  and  a  majority  of  tlie  court  held  that  tiie  eonstttutlonal- 
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it7  of  the  act  orald  not  be  considered,  becaoBe  it  wai  not  raised,  and  the 

appeal  merely  questioned  the  right  of  the  Aj^llate  Division  to  review 
the  amoont  of  the  award  made,  on  the  ground  that  the  act  of  the  as- 
sessors, being  discretionary,  was  not  reviewable,  and  the  court  remanded 
the  cause  to  the  Appellate  Division  for  further  proceedings,  the  constitu- 
tionality of  the  law  would  not  be  reviewed  by  the  Appellate  Division 
on  remand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error.  Cent  Dig.  ||  4648- 
4666,  4660;  Dec.  Dig.  |  IIM.*] 

2.  EUINBNT  DOUAIH  (S  160*) — DAIUOKS  to  LANDOWNEBS— CoNBTBnCTION  OV 
BUOGES— AWABD— ETIDBNCB.  ' 

In  proceedings  to  asBess  damages  for  the  construction  of  a  bridge  by 
the  board  of  assessors  <tf  the  city  of  New  York,  the  landowners  flxed  the 
damage  at  900,000.  whereas  the  city's  expert  fixed  It  at  f2d,471.  The 
board  viewed  the  property,  and  then  awarded  but  $15,000,  with  Interest 
from  October  17,  1906.  Held,  that  the  Inspection  of  the  premises  was 
Insufficient  to  sustain  such  award,  which  was  unwarranted  by  any  evi- 
dence in  the  record. 

[Ed.  Note.— For  other  cases^  see  Eminent  Domain,  Cent  Dlf.  |  402; 
'  Dec  Dig.  }  160.*] 

Thomas.  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  Frances  V.  Hallock  and 
others,  as  administrators  of  David  H.  Valentine,  deceased,  to  review 
a  determination  of  the  Board  of  Assessors  of  New  York  awarding 
damages  for  injury  to  property  by  the  erection  and  construction  of  a 
bridge  over  Newtown  credc  in  the  boroughs  of  Brooklyn  and  Queens. 
An  order  dismissing  the  writ  (146  App.  Div.  440,  131  N.  Y.  Supp. 
327)  was  reversed  by  the  Court  of  Appeals  (205  N.  Y.  301,  98  N.  E. 
516),  and  the  cause  remitted,  with  instructions.  On  rehearing  pur- 
suant to  the  remittitur  of  the  Court  of  Appeals.  Writ  sustained,  de- 
termination annulled,  and  matter  remitted  to  the  Board  of  Assessors 
for  further  proceedings. 

See,  also,  147  App.  Div.  906,  131  N.  Y.  Supp.  1136. 

Argued  before  HIRSCHBERG,  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Benjamin  Trapnell,  of  New  York  City  Qoseph  A.  Flannery,  of  New 
York  City,  on  the  brief),  for  relators. 

Charles  J.  Nehrbas,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  on  the  brie^.  for  respondents. 

HIRSCHBERG,  J.  This  is  a  proceeding  by  writ  of  certiorari  to 
review  a  determination  of  the  board  of  assessors  of  the  city  of  New 
York,  .awarding  the  relators  $15,000  and  mterest  from  October  17, 
1905,  for  consequential  damages  caused  to  cotain  lands  and  buildii^ 
in  the  borough  of  Queens  by  the  erection  and  construction  by  the  city 
of  New  York  of  a  bridge  over  Newtown  creek,  between  the  boroughs 
of  Brooklyn  and  Queens.  The  claim  for  damages  was  filed  with  the 
board  of  assessors  pursuant  to  the  provisions  of  chapter  5S2  of  the 
Laws  of  1905.  That  act  authorized  and  empowered  the  board  of 
assessors  "in  its  discretion  to  estimate  and  determine  the  damages 
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which  the  owner  or  owners  of  lands  and  buildings  abutting  upon  Ver- 
non avenue  and  adjacent  to  Newtown  creek  in  the  borough  oi  Queens 
have  suffered,  or  will  suffer,  by  reason  of  the  erection  and  construe- 
tion"  of  said  bridge.  On  the  first  hearing  we  held  that  we  were  with- 
,out  power  to  review  the  amount  of  damages  awarded  by  the  board 
of  assessors,  on  thq  ground  that  the  fixing  of  the  amount  was  by  the 
terms  of  the  act  "in  its  discretion,"  and  that  the  exercise  of  such  dis- 
cretion was  not  the  discharge  of  a  judicial  duty.  People  ex  rel.  Hal- 
lock  V.  Hennessy,  146  App.  Div.  440,  131  N.  Y.  Supp.  327.  Upon 
appeal  the  Court  of  AppesOs  construed  the  act  of  1905  as  authorizing 
the  board  of  assessors  to  hear  or  refuse  to  hear,  in  its  discretion,  the- 
chiim  of  a  landowner  for  damages,  but  hdd  that,  after  the  assessors 
had  once  exercised  the  discretion  in  favor  of  assuming  jurisdiction  to 
hear  a  claim,  their  further  action  in  taxii^  the  amount  of  an  award 
was  judicial,  and  reviewable  by  us.  Accordingly  the  Court  of  Ap- 
peals remitted  the  proceeding  to  us  for  further  action  in  accordance 
with  the  law  as  established  by  it.  People  ex  rel.  Hallock  v.  Hen- 
nessy, 205  N.  Y.  301,  98  N.  E.  516. 

[1]  Upon  this  rehearing  before  us,  pursuant  to  such  remittitur  of 
the  Court  of  Appeals,  the  learned  counsel  for  the  board  of  assessors 
has  contended  that  the  act  of  1905,  as  so  construed  by  the  Court  of 
Appeals,  is  an  unconstitutional  delegation  of  legislative  powers  to  the 
board  of  assessors,  contrary  to  section  1  of  article  3  of  the  Constitu- 
tion of  the  state  of  New  York.  His  argument  is  that,  as  the  right  to 
recover  consequential  damages  resulting  from  municipal  improvements 
of  the  nature  of  the  one  in  question  is  unknown  at  common  law  (see 
RadcUff'8  Ex*rs  v.  Mayor  of  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec 
357),  and  based  entirely  upon  the  recognized  power  of  the  Legislature 
to  found  by  statute  a  legal  right  of  recovery  upon  the  moral  obligation 
to  pay  (see  Matter  of  Borup,  182  N.  Y.  222,  74  N.  E.  838,  108  Am. 
St.  Rep.  796,  and  People  ex  rel.  C.  T.  Co.  v.  Prendergast,  202  N.  Y. 
188,  95  N.  E.-  715),  the  discretion  to  assume  or  refuse  jurisdiction 
over  such  a  moral  claim  is  entirely  a  legislative  power,  that  cannot 
be  del^ated  to  a  body  like  a  board  of  assessors.  While  it  is  stated 
in  the  opini<»i  of  Judge  Vann,  who  wrote  for  the  majority  of  the 
court,  that  this  constitutional  objection  was  not  raised  and  could  not 
be  considered  by  the  Court  of  Appeals  upon  an  appeal  simply  question- 
ing the  right  of  the  Appellate  Division  to  review  the  amount  of  the 
award  made,  such  constitutional  objection  nevertheless  would  seem 
to  l»ive  received  serious  consideration  from  the  Court  of  Appeals, 
in  view  of  the  fact  that  Chief  Judge  Cullen  dissented  from  that  court's 
dedsicm  on  that  ground,  and  Ju^  Vann  stated  in  his  opinion  that 
the  statute  as  construed  by  the  court  was  "not  without  precedent  in 
legislation."  As  the  constitutional  objection  is  tantamount  to  an  asser- 
tion that  the  board  of  assessors  was  without  jurisdiction,  it  does  not 
seem  probable  that  the  majority  of  the  Court  of  Appeals,  if  convinced 
of  the  soundness  of  the  objection,  would  have  remitted  the  case  to  us 
for  furthef  action.  See  Mass.  Nat.  Bank  v.  Shinn,  163  N.  Y.  360, 
57  N.  E.  611.  We  are  of  opinion,  therefore,  that  in  view  of  the  de- 
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cision  of  the  Court  of  Appeals  the  matter  of  the  amount  of  the  award 
should  be  considered  by  us  upon  the  merits,  rather  than  that  this  pro- 
ceeding should  be  dismissed  on  the  ground  that  the  act  of  1905  as 
ctMistrued  by  the  Court  of  Appeals  is  unconstitutional 

[2]  The  record  before  us  shows  that  the  testimony  of  the  expert 
called  on  behalf  of  the  relators  fixes  the  damage  at  $60,000,  whereas 
the  testimony  of  the  expert  on  behalf  of  the  city  fixes  the  damage  on 
relators'  property  at  the  sum  of  $29,471.  Thus  it  appears  that  the 
board  of  assessors  has  arbitrarily  fixed  the  relators'  damage  at  a  sum 
not  warranted  by  any  evidence  in  the  record,  and  considerably  less 
than  the  estimate  made  and  the  proof  presented  on  behalf  of  the  dty. 
The  learned  counsel  for  the  board  of  assessors  attempte  to  i^hold 
the  award  on  the  ground  that  the  board  of  assessors  was  not  limited 
by  the  evidence  presented,  but  could  base  its  finding  on  a  view  of  the 
damaged  premises,  which  such  board  claims  to  have  taken,  and  dtes 
cases  holding  the  well-known  general  rule  that  condemnation  com- 
missioners are  not  limited  to  the  evidence  presented  before  them,  but 
may  supplement  such  evidence  by  an  inspection  of  the  premises  to  be 
taken.  The  cases  cited,  however,  are  not  quite  in  point  with  the  sit- 
uation here.  Thus  in  Matter  of  Simmons,  132  App.  Div.  574,  116  N. 
Y.  Supp.  952,  where  the  amount  fixed  as  damages  in  a  condemnation 
proceeding  was  less  than  the  amount  testified  to  by  witnesses  for  the 
condemner,  it  appeared  that  the  property  had  been  assessed  for  taxa- 
tion at  a  sum  considerably  less  than  the  amount  of  the  award.  We 
know  of  no  instance,  and  none  is  cited  to  us,  where  a  board  of  as- 
sessors^  in  fixing  the  amount  of  damage  to  property,  has  been  held 
authorized  to  completely  disr^ard  all  the  evidence  produced  before 
it.  In  the  case  of  People  ex  tel.  City  of  New  York  v.  Stillings,  138 
App.  Div.  168,  123  N.  Y.  Supp.  349,  the  First  Department  sustained 
a  writ  of  certiorari  and  annulled  proceedings  before  a  board  of  as- 
sessors because  such  board  supplemented  the  evidence  taken  before 
it  by  an  inspection  of  the  premises.  It  is  true,  however,  that  the  stat- 
ute in  that  case  required  the  commissioners  to  base  their  award  on 
the  evidence  presented,  and  made  no  provision  for  a  personal  view. 

In  the  case  at  bar,  the  Court  of  Appeals  has  held  that  the  action  of 
the  board  of  assessors  in  fixing  the  award  is  judicial.  That  being 
so,  we  do  not  think  that  the  board  is  at  liberty  to  find  an  arbitrary 
sum  not  sustained  by  any  evidence  in  the  record.  So,  too,  it  should 
be  remembered  that  the  nature  of  the 'question  before  condemnation 
commissioners  differs  somewhat  from  the  nature  of  the  question  to 
be  determined  in  the  present  case.  The  condemnation  commissicMiers 
are  usually  merely  rwjuired  to  determine  the  present  value  of  the 
premises  to  be  condemned,  and  it  may  very  well  be  that  an  inspection 
of  such  premises  <x>uld  furnish  considerable  assistance  in  fixing  the 
present  value.  In  tiiis  case  the  question  to  be  determined  is,  not  the 
present  value  of  the  premises,  but  the  amount  of  deteriwation  in  value 
since  the  building  of  the  bridge  by  the  city,  and  the  inspection  of  the 
premises  as  ^ey  exist  to-day  could  not  alone  be  determinative  of  that 
question,  and  m^t  not  even  aid  in  such  determination. 
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The  writ  should  be  sustained,  the  determination  annulled,  and  the 
matter  remitted  to  the  board  of  assessors  f<H*  further  proceedings,  with 
costs. 

BURR,  WOODWARD,  and  RICH.  JJ.,  concur.  THOMAS,  J., 
dissents  from  the  result,  on  the  ground  that  he  regards  the  evidence 
as  justifying  the  determination. 


BUSINESS  HEN'S  REAI/TY  GO.  t.  OOUET  00.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    October  25,  1912.) 

1.  PLEADINO  (§  350*) — JUDGKBNT  OH  PUADdNOB — DBKIAL  OF  MOTION — EF- 

FECT. 

An  order  denying  plaintiff's  Judgment  on  the  pleadings,  consisting  of 
ttie  complaint  and  answer,  does  not  preclude  subsequent  demurrer  to  a 
separate  d^ense  on  tbe  ground  of  insuffldency,  wbere  it  does  not  appear 
that  tbe  Bufflclency  of  tbat  defense  was  passed  upon  under  the  motion. 

[Ed.  Note.— For  otber  cases,  see  Pleading,  Cent  Dig.  IS  1053,  1054, 
1070-1077 ;  Dec.  Dig.  1  350.*] 

2.  ACCOBD  AND  SATISrAOnON  ({  17*)— EXBCUTOBT  AOCOBD — EmOT. 

An  accord  executory,  witbout  performanoe  accepted,  to  not  a  bar  to 
an  action  on  the  orlgliial  obllgatkai. 

[Ed.  Note.— For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  | 
128 ;  Dec  Dig.  {  17.*] 

8.  ACCOBD  AND  SaHSFACTION  (S  25*) — AlTSWKB — SUFFICIENCT. 

In  an  action  on  a  written  guaranty  of  payment  of  mortgage  Interest, 
an  answOT  setting  op  a  contract  by  plaintiff  to  release  defendants  from 
a  guaranty  on  defendants*  agreement  to  transfer  stock  Is  insufficient, 
where  it  fails  to  plead  performance,  or  tender  of  performance,  of  the 
last-mentioned  agreement 

lEd.  Note.—For  oth^  cases,  see  Accord  and  Satisfaction,  Gent  Dig. 
H  151.  153-160;  Dec.  Dig.  i  25.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Business  Men's  Realty  Company  against  the 
Comet  Company  and  others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

The  following  is  the  opinion  of  Page,  J.,  at  Special  Term: 

[1]  After  the  denial  of  the  motion  for  Judgmmit  on  the  pleadings,  consisting 
of  the  complaint  and  answer,  plalntlfT  demurred  to  the  separate  defense  on 
tbe  ground  of  insufficiency.  Defendants  claim  that  the  denial  of  the  motion 
for  Judgment  Is  an  adjudication  of  the  issues  raised  by  the  demuner.  Tliis 
wonld  be  the  ^ect  of  that  decisiini,  were  it  not  for  the  fact  that  the  answer 
contains  denials  of  knowledge  or  information  sufficient  to  form  a  b^lef  as 
to  the  allegations  contained  In  six  snbdirlslons  of  the  complaint  mcnt  of 
which  are  frivolous  and  do  not  raise  an  issuer  Socbklnd  v.  Perlraan,  123 
App.  DlT.  808,  108  N.  T.  Supp.  224,  1151.  Such  a  denial,  however,  to  the 
allegations  in  snbdlrlslon  8  of  the  complaint,  raises  a  triable  Issue.  This 
alone  would  be  sufficient  to  Justify  the  denial  of  the  motion  for  Judgment 
It  cannot  be  held,  therefore,  that  the  learned  JusU(»  at  Special  Term,  Part  1, 
considered  the  sufficiency  of  the  separate  defense. 

(1.  S]  The  action  Is  brought  upon  a  written  agreonent  whereby,  upon  the 
consideration  therein  sM  forth,  the  defendants  "unconditionally  guarantee 
the  payment  of  the  Interest  now  due  or  that  may  hereafter  become  due  on 

•For  otber  cum  mo  ■une  topic  a  S  humbbb  in  Doc.  A  Am.  Digs.  1907  to  i*tm,  A  Rep'r  IndozM 
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all  the  mortgages  herdnbefore  spedfled,"  ^rtOsh  were  mortga#M  held  1^  tbe 
nA&intitt,  "and  on  all  mortgages  prior  tbereto  corerlng"  the  pronlaes  therein 
motioned,  "together  with  all  taxes,  assesameata,  and  water  rates  now  due 
and  payable  and  that  may  be  levied  thereupon."  The  complaint  alleges  the 
failure  to  pay  Interest  on  plaintifTs  mortgages  and  also  on  those  prior  there- 
to, as  well  as  certain  ta^s,  assessmoits,  and  water  rates  levied  iQwn  said 
premises.  The  answtf  set  forth  as  a  s^rate  defense  a  contract  with  the 
plaintiff  whereby  it  undertook  and  agreed  to  release  the  defendants  and 
ea<di  of  them  from  said  contract,  In  consldoatifm  of  two  of  the  defendants 
agreeing  to  transfer  all  the  shares  of  stock  that  they  held  la  the  defendant 
the  Oomet  Company.  There  Is  no  allegation  In  the  answer  of  p^onnance 
or  tender  of  i>erformance  by  tbe  said  def^dants,  nor  is  there  any  allegation 
as  a  fiict  that  the  plaintiff  failed  or  refosed  to  perform,  except  such  as  might 
be  inferred  from  the  allegations  In  the  fourth  subdivision  of  the  answer, 
which  Is  as  follows:  "That  the  defendants  are  now,  and  hare  been  ever  since 

the  making  of  the  said  contract  of  the  day  of  October,  1911,  ready, 

willing,  and  able  to  pwform  all  the  terms  ot  said  contract,  bat  lum  been 
prerented  from  canying  out  tbs  said  contract  by  tiie  failure  and  refusal  ot 
tbe  idalntifl  to  perform.*'  An  accord  executory,  without  performance  a& 
cepted,  is  not  a  bar  to  an  action  on  the  original  obligation.  "Where  the  p^ 
formance  of  the  new  promise  was  the  thing  to  be  received  In  satisfaction, 
then,  until  performance,  there  Is  not  ccHnpIete  accord,  and  the  original  obliga- 
tion remahis  In  forc&"  Ktomv  v.  Helm,  76  N.  T.  074,  677,  81  Am.  Hep.  4&1. 
Readiness  to  perform  Is  not  snffldent.  Bussell  r.  Lytle^  6  Wend,  S80;  892,  22 
Am.  Dec.  537. 

The  defoidanta  ndy  upon  the  case  of  Kdl^  t,  Dn,  2  Ibomp.  &  C  288, 
holding  that  an  agreranmt  made  between  iilataitUt  and  defendants  to  settle 
an  actlcm  on  certain  terms,  and  a  tender  of  pnformance  by  defoidaiUs,  is  a 
good  defense  to  the  action.  As,  howevw,  in  the  case  at  bar,  tbere  Is  no  alle- 
gatlon  of  a  tender  of  performance,  that  case,  even  if  well  decided,  would  not 
be  an  authority  for  defendants.  That  case,  however,  has  not  since  been  dted 
as  an  authority,  and  Is  contrary  to  the  great  weight  of  anthority  In  this  and 
other  states.  Nor  does  the  case  at  bar  come  within  the  excepti<m  to  the  rule 
that,  where  the  parties  agree  that  the  new  agre»nent  itself  shall  be  a  sat- 
isfaction of  Qie  prior  obU^itlon,  and  Is  based  upon  a  good  considoation.  and 
Is  accepted  in  satisfoction,  then  it  opmtes  as  sa^  and  bars  the  action. 
Kromer  t.  Helm,  supra.  In  this  case  there  is  no  sach  contention.  The  de- 
fendants recognise  that  the  agreement  to  assign  and  deliver  the  stock  was 
not  tbe  thing  to  be  accepted,  but  the  assignment  and  the  delivery  of  the 
stock  alone  would  Batlsfy  the  obligation.  They  do  not  allege  performance 
but  a  willingness  to  perform,  showing  cfmcluslv^  that  the  agreouent  untU 
performed  did  not  operate  as  a  bar. 

The  demurrer,  therefore,  should  be  sustained,  with  costs,  and  the  defoid- 
ants  be  given  leaver  if  th^  are  so  advised,  to  swe  an  amended  answer,  upon 
payment  of  cosbi  irtthln  10  days. 

Argued  before  INGRAHAM.  P.  J.,  and  CXARKE,  SCOTT,  Mllr 
LER,  and  BOWLING,  JJ. 

A.  Nelson,  for  appellants. 
J.  C  Myers,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  with  leave  to 
defendant  to  amend  on  payment  of  costs,  on  opinion  of  Page,  J., 
at  Special  Term.  Order  filed. 
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In  re  SAWMILL  BITEB  ROAD  IN  THE  OITT  OF  T0NKER8. 
(Supreme  Court.  Appellate  DiTleion,  Second  Department   October  11.  1912.) 
1.  BHimiT  DoHAXR  1A7*)— STBBn— SrsAieHmniro  ahd  Widxhihg — 

STATUTXS — RlIXAL. 

Laws  1908,  c.  4^  waa  entitled  "An  act  to  supplement  the  general  laws 
relating  to  ttie  goTemment  of  Yonkers  and  to  revise  and  consolidate  the 
local  laws  relating  thereto,"  but  did  not  In  terms  refer  to  the  Second- 
Class  Cities  Law  or  to  the  Condemnation  Law.  It  repealed  all  acts  and 
parte  of  acts  Inconsistent  therewith,  so  tax  as  tbey  affected  the  dty  o£- 
Tonkers,  together  .with  the  acts  enumerated  In  the  schedule  annexed 
hereto.  Held,  that  Secwd-Olass  dtles  Law  (OonsoL  LawB  1909.  c  53) 
i  lOS.  being  Inconsistent  with  the  act  of  1908.  was  repealed,  and  that, 
proceedings  W  the  dty  of  Tonkers  to  acquire  land  for  municipal  pur- 
poses being  required  to  be  conducred  under  the  act  of  1908»  the  Condem- 
nation law  (Code  CIt.  Proc.  If  8»5T-S441)  did  not  appl7> 

[Ed.  Not&— EV)r  other  cases,  see  Smlnoit  Domain.  Cent  Dig.  H 
4M;  Dec  Dig.  f  167.*] 

3.  BuiRBinr  DoHAiH  <{  266*) — Costs— Bxrai.  Aixowancv. 

Lews  1908,  c.  4:^,  sui^lementlng  general  laws  relating  to  the  govern- 
ment of  the  city  of  Tonkers,  being  silent  as  to  coats  and  allowances  in 
proceedings  by  the  dty  to  condemn  land  for  municipal  purposes,  did  not 
repeal  Code  CIt.  Proc.  (  8240,  proTldlng  that  costs  tn  a  spiadal  iwoceed- 
Ing  In  a  oonrt  of  record,  where  the  costs  thereof  are  not  q>ecially  r^u- 
latad  Id  ttils  ad^  may  be  awarded  to  any  party.  In  the  discretion  ot  the 
coiut.  at  the  rates  ^owed  for  similar  aerrices  In  an  acUon  brought  In 
the  same  court,  or  an  appeal  from  a  Judgment  taken  to  the  same  court 
and  in  Uke  manner,  and  hean  in  such  a  proceeding  the  court  may  grant 
a  property  owner  a  taxable  bill  of  costs,  together  with  an  extra  allow- 
ance. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain.  Cent  Dig.  S|  690- 
6BB;  Dea  Dig.  I  26S.*] 
Burr  and  Thomas,  JJ.,  dissenting. 

Appeal  from  Special  Term.  Westchester  County. 

Condemnation  proceedings  by  the  City  of  Yonkers  to  acquire 
land  to  straighten  and  widen  the  Sawmill  River  Road.  From  an 
order  denying  a  motion  of  Patrick  Byrne  for  taxable  costs  and  an 
extra  allowance,  he  appeals.  Reversed. 

Argued  before  HIRSCHBERG,  BURR.  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Woodson  R.  Oglesby,  of  New  York  City,  for  appellant. 
Thomas  P.  Curran,  Corp.  Counsel,  of  Yonkers,  for  respondent. 

RICH,  J.  This  proceeding  was  instituted  under  the  provisions 
of  the  supplementary  charter  of  the  city  of  Yonkers  (chapter  452 
-  of  the  Laws  of  1908),  in  which  appellaiit's  land  was  acquired  by 
the  city  for  the  purpose  of  straightening  and  widening  one  of  its 
public  streets.  Upon  the  presentation  of  the  report  of  the  com- 
missioners to  the  court  for  confirmation,  the  appellant  asked  for 
a  taxable  bill  of  costs,  together  with  an  extra  allowance  of  costs. 
The  request  was  denied  by  the  learned  court  at  Special  Term,  upon 

*For  other  eaaai  bm  mbm  topte  a  |  xousa  la  Dm.  ft  AOk  Digs.  1807  to  dstSk  ft  Bap'r  Indwus 
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the  sole  ground  that  the  court  was  without  the  power,  and  the 
question  presented  upon  this  appeal  is  whether  the  court  reached 
an  erroneous  conclusion. 

[1]  The  act  under  which  the  proceeding  was  instituted  was  en- 
titled "An  act  to  supplement  the  general  laws  relating  to  the  gov- 
ernment of  the  city  of  Yonkers,  and  to  revise  and  consolidate  the 
local  laws  relating  thereto,"  and  does  not  in  terms  refer  to  the  "Sec- 
ond-Class Cities  Law"  (Consol.  Laws  1909,  c.  53),  or  to  the  Con- 
demnation Law  (Code  Civ.  Proc.  §§  3357-3441).  The  act  is  sup- 
plemental, and  provides  that: 

"AU  acts  and  parts  ot  acta  Inconatstait  boewUb  ue  rqwaled  n  tar  b» 
they  affect  the  dty  of  Yonkers;  and  the  acts  enumerated  In  0ie  schedule 

aimezecl.  are  repealed." 

Section  103  of  the  Second-Class  Cities  Law  is  inconsistent  with 
the  supplemental  act  and  is  therefore  repealed.  Under  that  sec- 
tion, proceedings  to  acquire  land  for  municipal  purposes  must  be 
taken  under  the  provisions  of  the  Condemnation  Law,  while  un- 
der the  supplementary  statute  such  a  proceeding  by  the  city  of 
Yonkers  is  to  be  taken  in  accordance  with  the  procedure  therein 
specified  and  provided.  This  proceeding  being  taken  under  the 
provisions  of  chapter  452  of  the  Laws  of  1908,  and  hot  under  the 
Condemnation  Law,  the  provisions  of  the  latter  statute  do  not  ap- 
ply.  Matter  of  City  of  Brooklyn.  148  N.  Y.  107,  42  N.  E.  413. 

[2]  The  supplementary  statute  is  silent  as  to  costs  and  allow- 
ances in  proceedings  of  this  character,  and  I  am  of  the  opinion  tiiat 
it  was  the  intention  of  the  Legislature  that  section  3240  of  the 
Code  of  Civil  Procedure  should  not  be  repealed. 

The  order  must  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  proceeding  remitted  to  the  Special  Term  for 
the  exercise  of  its  discretion. 

HIRSCHBERG  and  WOODWARD,  JJ.,  concur. 

BURR,  J.  (dissenting).  On  the  8th  of  April,  1910,  the  common 
council  of  the  city  of  Yonkers  adopted  an  ordinance  authorizing 
and  directing  the  straightening  and  widening  of  the  Sawmill  River 
Road,  a  public  street  in  the  city  of  Yonkers.  This  ordinance, 
among  other  things,  authorized  the  commissioner  of  public  works 
to  acquire  for  the  city  the  necessary  lands  and  premises — 

"by  gift  or  by  parehase,  at  a  price  or  prices,  approved  by  the  board  of  esti- 
mate and  apportionment,  or  by  the  proceedings  provided  In  article  6  of  chap- 
ter 452  of  the  Laws  of  190S  tor  acqolrlng  and  ascertaining  damages  for  prop- 
erty takoi  for  purposes  of  street  openlnge." 

Thereafter  these  proceedings  were  instituted  and  completed,  and 
an  order  has  been  entered  confirming  the  report  of  the  commis- 
sioners. By  separate  order,  entered  fit  the  same  time,  the  motion 
of  Patrick  Byrne,  one  of  the  persons  whose  land  had  been  taken 
for  such  improvement,  for  costs  and  an  extra  allowance  in  addi- 
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tion  thereto,  was  denied,  upon  the  ground  that  the  court  had  no 
power  to  grant  the  same,  and  from  such  order  this  appeal  is  taken. 

Unless  statutory  authority  therefor  can  be  found,  the  court  may 
not  award  to  a  property  owner,  whose  lands  have  been  taken  for 
a  public  improvement  through  cwidemnation  proceedings,  any 
costs  or  allowances  for  eiqjenses.  Matter  of  Rapid  Transit  R.  R. 
Commissioners  (Joralemon  Street),  197  N.  Y.  81,  on  page  110,  90 
N.  E.  456,  18  Ann.  Cas.  366;  Matter  of  City  of  Brooklyn,  148  N. 
Y.  107,  42  N.  E.  413.  If  by  any  act  then  in  force  applicable  to 
such  proceedings  such  authority  is  conferred,  the  court  is  called 
upon  to  exercise  its  discretion  in  respect  thereto.  Matter  of  City 
of  Rochester  (Cobb),  181  N.  Y.  322,  73  N.  E.  1106.  The  act  of 
1908  above  referred  to  is  entitled: 

"An  act  to  supplemeDt  the  general  laws  relating  to  the  government  of  the 
city  of  Yonkers,  and  to  rerlse  and  consolidate  the  local  laws  z^atlns  tbweta" 

It  became  a  law  May  21,  1908,  and  was  in  force  when  these  pro- 
ceedings were  instituted.  The  said  act  contains  full  and  complete 
provisions  for  instituting  and  carrying  on  proceedings  for— 

"opening,  *  •  •  widening,  altering,  stralghtoilng,  •  *  *  public  streets 
*  *  *  and  acquiring  the  land  necessary  therefor.**  Id.  art  6,  H  1-22. 

It  is  conceded  that  it  does  not  in  express  terms  authorize  costs 
and  allowances  to  property  owners.  I  think  that  it  goes  further, 
and  by  its  enumeration  ox  the  items  which  shall  be  included  in 
the  "total  cost"  of  the  proceedings  (Id.  §  18),  in  which  enumera- 
tion is  an  item  of  "the  cost  and  disbursements  of  the  corporation 
counsel  for  and  on  account  of  such  improvement,"  but  no  provision 
for  like  expenses  on  the  part  of  the  property  owners,  there  is  clear 
indication  of  a  legislative  intent  that  the  latter  shall  not  be  allowed. 
This  act  is  declared  in  its  title  to  be  supplementary  to  the  general 
laws.  The  general  laws  then  in  force  were  contained  in  an  act 
known  as  "Uniform  Charter  of  Cities  of  the  Second  Class"  (Laws 
of  1906,  c.  473),  which  became  operative  January  1,  1908,  and  has 
been  re-enacted  in  the  same  form  in  "Second-Class  Cities  Law." 
Consol.  Laws  c.  53  (Laws  of  1909,  c.  55).  This  act,  among  other 
things,  provided  (section  104)  that: 

"Whoierer  any  real  estate  or  Interest  therein  shall  be  required  for  an}' 
municipal  purpose,  except  as  otherwise  provided  by  law,  the  commissioner  of 
public  worlds  may  acquire  for  the  city  the  necessary  land  and  real  estate  by 
gift  or  by  purchase,  at  a  price  approved  by  the  board  of  estimate  and  appor- 
tionment, or  by  the  proceedings  specified  In  the  condemnation  law,  or  in  the 
ctue  of  propertv  required  for  ttreet  pitrpoaee,  bjf  the  proceedtnfff  provided 
hv  law  for  acquirinff  and  aKertainUiff  damaffee  for  propertv  taken  for  pur- 
pofes  of  ttreet  openingt." 

1  think  that  the  fair  construction  of  the  language  above  quoted 
would  withdraw  from  the  application  of  the  Condemnation  Law 
proceedings  to  acquire  land  for  street  purposes.  But  the  most 
favorable  construction  for  appellant  would  be  that  where  there  was 
a  special  law  providing  for  street  openings,  as  there  was  in  the 
city  of  Yonkers  (I^ws  of  1908,  c.  452),  proceedings  might  be  had 
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either  under  that  or  the  Condemnation  Law.  The  ordinance  above 
referred  to  and  the  notice  of  application  for  the  appointment  of  com- 
missioners of  appraisal  each  contained  express  recitals  that  these 
proceedings  were  to  be  instituted  and  were  instituted  under  the 
provisions  of  the  act  of  1908,  and  not  otherwise.  It  follows,  there- 
fore, that  there  is  no  statute  applicable  to  these  proceedings  au- 
thorizing the  relief  asked  for. 

The  prevailing  opinion  suggests  that  the  provisions  of  the  "Uni- 
form Charter  of  Cities  of  the  Second  Class"  were  repealed  by  the 
later  act  relating  to  the  city  of  Yonkers.  If,  so,  the  appellant  would 
be  no  better  off,  for  certainly  under  that  act  there  is  nothing  which, 
as  in  the  case  of  Matter  of  City  of  Rochester,  etc.,  supra,  would 
enable  him  to  avail  himself  of  the  provisions  of  the  Condemna- 
tion Law  respecting  costs  and  allowances.  The  prevailing  opin- 
ion states  that : 

"Tbie  proceeding  being  taken  under  tbe  provisions  of  chapter  4S2  of  tbe 
Laws  of  1908,  and  not  under  tbe  Condemnation  Law,  the  proTlslons  of  the 
latter  statute  do  not  ajvly*" 

It  continues: 

"Tbe  supplementarr  statute  Is  silent  as  to  costs  and  allowances  In  proceed- 
ings of  tUs  character,  and  I  am  of  the  opinion  that  It  was  the  Int^tlon  of 
the  L^latnre  that  section  8240  of  tbe  Code  ot  CItU  Procedore  sbonld  not 
be  repealed." 

If  it  is  true,  as  stated^  that  the  Condemnation  Law  does  not  ap- 
ply, then  whether  section  3240  of  the  Code  of  Civil  Procedure, 
which  is  a  part  of  the  Condemnation  Law,  was  or  was  not  re- 
pealed, is  immaterial.  It  is  not  applicable,  and  that  is  a  complete 
answer  to  appellant's  contention. 

I  think  that  the  learned  court  at  Special  Term  was  clearly  right 
in  determining  that  it  had  no  power  to  grant  such  costs  and  allow- 
ances, and  I  think  that  the  order  should  be  affirmed. 

THOMAS,  J.,  concurs. 


(Supreme  Oonrt,  App^te  Term.  Second  Department    October  18,  1012.) 

1.  GONTRAOTS  (S  66*)— OONSIDXBATION. 

The  givi^  at  the  Instance  ot  an  Intended  pnrchaaer,  by  a  Iwoker 
Of  his  right  to  a  conunisslon  for  procuring  a  pordkaser,  la  a  considera- 
tion for  a  new  promise. 

[Ed.  Not&— For  other  cases,  see  Oontracts,  Gent  Dig.  U  234^  267*  29% 
283;  Dec.  Dig.  |  66.*] 

2.  GOHTBACm  (I  66*) — OOVSIDBaATZOJI. 

Where  a  broker,  employed  by  an  owner  to  procore  a  pnrdiasv  for  a 
commission,  had  renounced  his  rl^t  to  commission,  prior  to  his  promise 
to  an  Intended  purchaser  to  give  up  his  commission,  his  promise  was  not 
a  consideration  for  a  new  promise. 


[Ed.  Nota— For  other  cases,  see  Gontracts,  Cent  Dig.  H  234.  267,  292, 
298;  Dec.  Dig.  |  66.*] 
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Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fifth  District 

Action  by  Samuel  Galitzka  against  Henry  Fields.  From  a  judgment 
ior  plainti^,  rendered  in  the  Municipal  Court  after  trial  wiu  a  jury, 
■defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  CRANE,  ASPINALU  and  PUTNAM.  JJ. 

William  H.  Good,  of  Brooklyn,  for  appellant. 

A.  Sidney  Galitzloi,  for  respondent. 

PDTNAM,  J.  Whether  or  not  it  is  against  public  policy  for  a 
broker,  who  is  in  a  confidential  relation,  and  not  a  mere  middleman, 
to  agree  with  a  prospective  customer  not  to  act  in  the  owner's  interest, 
and  not  seek  any  other  customer  (see  Rabinowitz  v.  Pizer  [Sup.]  108 
N.  Y.  Supp.  994;  Id..  127  App.  Div.  941,  111  N.  Y.  Supp.  1141),  the 
facts  in  this  case  do  not  sustain  the  complaint. 

[1]  The  present  complaint,  following  Siegel  v.  Rosenzweig,  129 
App.  Div.  547, 114  N.  Y.  Supp.  179,  alleges  at  the  threshold  an  agency, 
with  an  agreement  with  the  principal  for  commissions,  on  the  sale 
of  the  property,  which  prospective  commissions  the  broker  gave  up  at 
the  request  of  the  intending  purchaser.  This  was  essential  to  make 
4  consideration  for  the  new  promise,  which  rests  on  the  agreement 
to  step  aside  as  a  broker,  and  refrain  from  efforts  to  earn  a  commis' 
sion  from  the  seller. 

[2]  At  time  of  the  all^^  promise  (on  January  8th),  this  plain- 
tiff, however,  was  not  working  for  Mr.  Sullivan,  as  he  had  expressly 
■assured  him  that  he  did  not  expect  to  earn  any  commissions  from 
the  owner.  Hence  there  could  be  no  valid  promise  to  plaintiff,  as  in 
Siegel  V.  Rosenzweig,  to  terminate  efforts  to  earn  a  commission.  In 
fact,  plaintiff  proved  himself  already  out  of  the  deal  by  having,  on 
January  2d,  renounced  commissions  from  Mr.  Sullivan.  There  was, 
therefore,  a  failure  to  make  out  the  special  grounds  for  recovery  as 
pleaded,  and  hence  the  complaint  should  have  been  dismissed. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  thei  ev^. 

ASPINALL  and  CRANE,  JJ.,  concur. 


<152  Appi  DlT.  738.) 

MORTON  v.  SMITH  HOISTING  CO.  et  aL 

^Supreme  Court,  Appellate  Dlrlaion,  Second  Department.   October  11,  1912.) 

1.  Habtes  and  Sbbtaut  (|  129*) — Xntxmt  to  SBSv^in^IiuBiUTT  of  Sub- 

CONTBACTOBa. 

An  employe  of  a  sabeontractor  for  the  Iron  ^rk  In  the  conatmctlon 
of  a  ballding  placed  tie-rods  across  a  comer  of  an  opening  for  an  eleva- 
tor In  such  a  way  that  It  was  practically  Impossible  for  tbem  to  slip 
off  and  fall  without  being  lifted.  An  employe  of  a  second  snbcontractor 
lifted  a  piece  of  timber  by  a  rope  through  the  opening,  and  it  hit  a  tie- 
rod,  which  fell  and  struck  an  employe  of  the  general  contractor  while 
mgBigaA  ttt  hlB  work.  The  employe  of  the  flrst  subcontractor  did  not 
know  that  the  opening  would  be  used  for  any  of  the  purposes  of  the  see- 
<md  aubeontxactor,  and  be  had  no  reason  to  antic^te  that  tbe  tie-rods 
wonld  be  moved  from  tta^  position,  and  his  attention  was  not  called  to 
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the  act  of  tlw  onplc^fi  of  the  second  subcontractor.  Beld,  that  the  flrst 
snbcoBtractor  was  not  liable  for  the  aootdent,  but  the  second  snbeontrac- 
tor  was  liable. 

[Ed.  Note. — For  other  caBcs,  see  Master  and  Servant,  Cent  Dls.  ||. 
267-263 ;  Dec.  Dig.  I  m*] 

2.  Death  (S  99*)— Da]ca«bb — Kzcsssite  Daxaovb. 

Where,  In  an  action  for  the  n^ligent  death  of  a  man  28  years  old. 
earning  f5  per  day,  there  was  no  evidence  of  the  amount  of  wages  he 
had  earned  during  the  year  last  passed,  or  of  bow  many  days  he  worked 
on  an  average  or  of  his  capaMUtlea,  or  of  the  condition  of  his  health 
and  habits  of  life,  or  of  what  p(»tl<m  of  his  earnings  he  gave  to  the 
support  of  his  fomtly.  a  Terdlct  for  (20,000  was  ezcesslT^  and  most  be 
reduced  to  $10^000. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent  Dig.  i|  126-1^;  Dec. 
Dig.  »  90  *] 

Thomas,  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Annie  Best  Morton,  as  administratrix  of  Edward  Mor- 
ton, deceased,  against  the  Smith  Hoisting  Company  and  Milliken 
Bros.,  Incorporated.  From  a  judgment  for  plaintiff,  and  from  or- 
ders denying  defendants'  motions  for  new  trial,  they  appeal.  Re- 
versed and  new  trial  granted  in  part,  and  conditionally  reversed 
in  part. 

Argued  before  HIRSCHBERG,  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

James  S.  Darcy,  of  New  York  City  (Edward  D.  Loughman,  of 
New  York  City,  on  the  brief),  for  appellant  Smith  Hoisting  Co. 

Frank  Vemer  Johnson,  of  New  York  City,  for  appellant  Milli- 
ken  Bros.,  Inc. 

Frederick  S.  Lyke,  of  Brooklyn,  for  respondent. 

WOODWARD,  J.  Plaintiff's  intestate,  Edward  Morton,  was 
in  the  employ  of  the  general  contractor  on  tlie  27th  day  of  Sep- 
tember, 1910,  doing  caroenter  work  in  the  construction  of  a  build- 
ing at  the  corner  of  Twenty-Fourth  street  and  Seventh  avenue, 
Manhattan.  He  was  at  work  on  the  third  floor  of  the  building  with 
one  Markis.  The  immediate  work  was  in  connection  with  the  ele- 
vator shaft,  and  plaintiff's  intestate  and  Markis  were  leaning  over 
the  edge  of  the  elevator  shaft,  when  an  iron  bar,  know^n  as  a  tie- 
rod  in  steel  construction,  fell  from  the  floor  above,  striking  him  in 
the  back  of  the  neck^  and  causing  him  to  fall  down  tiie  shaft,  with 
fatal  results. 

[1]  The  defendant  Milliken  Bros.,  Incorporated,  had  the  con- 
tract for  the  iron  work,  and  at  the  time  of  the  accident  the  main 
girders  had  been  placed  on  the  fourth  floor,  and  the  work  of  put- 
ting in  the  tie-rods  for  the  support  of  the  girders  and  the  increased 
strength  of  the  building  was  under  way.  One  Watson,  an  employe 
of  Milliken  Bros.,  was  engaged  in  placing  these  tie-rods,  and  had 
brought  four  of  these  metal  bars  (round  rods  six  or  seven  feet  in 
length,  with  a  nut  at  each  end)  to  a  convenient  point,  placing 
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them  diagonally  across  the  comer  of  one  of  the  openings  for  the 
elevators,  so  that  the  nuts  on  either  end  dropped  below  the  up- 
per edge  of  the  girders,  making  it  practically  impossible  for  them 
to  slip  off  without  the  intervention  of  a  lifting  power.  Taking 
one  of  these  four  bars,  Watson  was  proceeding  with  his  work,  leav- 
ing the  other  three  in  the  position  which  has  been  described,  when 
one  Molefslqr,  an  employe  of  the  defendant  Smith  Hoisting  Com- 
pany, came  to  the  fourth  floor  for  the  purpose  of  fitting  up  the  rig- 
ging for  the  temporary  material  elevators  which  his  company  pro- 
vided for  the  use  of  the  other  contractors.  Molefsky  lowered  a 
rope  through  the  opening  left  for  the  elevators,  where  Watson  had 
placed  his  tie-rods,  and  a  piece  of  timber,  nearly  seven  feet  in 
length  and  known  as  a  headpiece,  was  attached  to  the  rope,  and 
Molefsky  hauled  the  rope  up  until  the  headpiece  could  be  grasped 
about  the  middle,  and  he  then  placed  it  across  his  knee  and  swung 
it  up  to  the  girder  surrounding  the  elevator  opening.  In  doing  this 
the  lower  end  of  the  headpiece  came  under  the  tie-rods  in  such 
a  manner  as  to  lift  and  displace  them,  with  the  result  that  they 
fell  to  the  floor  below,  doing  the  injury  to  plaintiff's  intestate  above 
narrated.  There  was  some  little  conflict  of  evidence  as  to  whether 
the  headpiece  hit  these  tie-rods ;  but  there  was  direct  evidence  that 
it  did,  and  the  jury  was  justified  in  finding  this  as  a  fact,  and,  for 
the  purpose  of  determining  the  liability  of  Milliken  Bros.,  at  least, 
it  must  be  assumed  that  this  was  the  fact.  This  headpiece  was  a 
heavy  plank,  which  was  to  be  placed  on  the  fourth  floor  upon  some 
temporary  structure,  to  which  would  be  attached  a  pulley,  carry- 
ing ropes  and  tackle  used  in  the  elevation  of  materials,  and  Mol- 
efsky was  engaged  in  the  act  of  installing  this  temporary  elevating 
device  when  the  accident  occurred.  He  was  not  employed  by 
Milliken  Bros.,  and,  so  far  as  appears,  neither  the  Milliken  Bros 
nor  their  employe,  Watson,  knew  anything  about  the  intention  of 
tiie  Smith  Hoisting  Company  to  change  its  apparatus  until  the 
very  moment  that  Molefsky  appeared  on  the  scene  with  his  rope 
and  began  the  work  of  elevating  the  materials  from  the  floor  be- 
low to  the  fourth  floor.  There  is  no  evidence  that  Watson  knew, 
when  he  placed  the  tie-rods  across  one  corner  of  the  open  elevator 
shaft,  that  it  was  to  be  used  for  any  of  the  purposes  of  the  Smith 
Hoisting  Company.  He  had,  in  the  ordinary  performance  of  his 
duty,  brought  a  quantity  of  materials  to  the  point  where  they  were 
to  be  use,d,  had  placed  them  where  they  could  not  fall  without  the 
intervention  of  some  decided  outside  force,  and  had  gone  about  his 
work  in  the  usual  way;  and  yet  a  jury,  under  confusing  instruc- 
tions from  the  court,  has  found  Watson's  employer  guilty  of  neg^ 
ligence  resulting  in  the  death  of  plaintiff's  intestate. 

Is  it  possible  that  an  employer  is  bound  to  anticipate  an  acci- 
dent under  such  circumstances,  and  to  provide  against  it?  The 
tie-rods  were  perfectly  safe  when  they  were  placed,  there  was 
no  reason  to  anticipate  that  they  would  move  from  their  position 
without  being  lifted  up,  and  no  one,  with  the  exception  of  Watson, 
was  in  a  position  to  meddle  with  them.   Molefsl^  came  onto  the 
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scene,  with  Watson  busy  with  his  work  and  his  back  turned,  and 
began  lifting  a  piece  of  timber,  though  it  does  not  appear  that 
Watson's  attention  was  in  any  manner  directed  to  just  what  was 
being  done,  and  the  evidence  indicates  that  Watson  did  not  know, 
until  about  the  instant  of  the  contact,  that  a  timber  was  being 
raised,  or  that  anything  was  being  done  which  would  in  any  man- 
ner tend  to  disturb  the  tie-rods.  Indeed,  the  codefendant  argues 
in  its  brief  that  Watson  actually  did  not  see  the  contact  at  all ;  that 
he  merely  saw  the  results  of  the  accident,  and  concluded  that  this 
was  the  only  way  to  account  for  it,  at  the  same  time  urging  that 
it  was  negligent  for  Watson  to  have  permitted  the  work  to  go 
on  without  taking  precautions  in  reference  to  the  tie-rods  which 
he  had  originally  left  in  a  perfectly  safe  situation.  There  was  no 
flooring  in  place  on  the  fourth  tier  of  girders,  and  unless  the  Milli- 
ken  Bros,  owed  the  duty  of  compelling  Watson  to  go  for  each  one 
of  the  tie-rods  separately  there  is  nothing  to  indicate  that  the  place 
which  he  made  use  of  was  not  as  prudently  chosen  as  it  was  pos- 
sible. The  mere  fact  that  plaintiff's  intestate  happened  at  the 
moment  to  be  working  in  a  place  where  the  falling  rods  hit  him 
does  not  go  to  establish  negligence  on  the  part  of  Milliken  Bros. 
Watson's  selection  of  a  place  to  put  his  materials  in  the  perform- 
ance of  a  detail  of  his  labor  which  was  not  shown  to  produce  great- 
er hazards  than  any  other  place  which  he  might  have  selected  is 
certainly  not  an  act  of  negligence,  so  long  as  the  place  which  he 
did  select,  and  the  manner  of  placing  it,  was  reasonably  safe  for 
others  who  were  working  in  the  building.  Obviously  Watson  only 
did  what  any  reasonably  honest  and  intelligent  man  would  have 
done  under  the  circumstances.  He  brought  what  materials  he 
could  conveniently  handle  to  the  point  where  they  were  to  be  used, 
placed  them  where  they  could  not  roll  away  or  fall  down  without 
outside  help,  and  then  went  to  his  work,  intending  to  place  the 
several  pieces  as  fast  as  he  came  to  them,  and  no  harm  could  have 
come  to  the  plaintiff's  intestate,  except  for  the  intervention  of  Mol- 
efsky,  who  was  in  a  position  to  see  the  exact  situation,  but  who 
appears  not  to  have  su^fested  that  the  tie-rods  be  removed,  or  that 
they  were  in  any  danger  of  being  disturbed.  The  evidence  shows 
that  other  people  were  at  work  there,  that  there  was  a  man  drill- 
ing holes  with  a  hand  drill,  that  a  steam  riveter  was  at  work  near 
at  hand;  and  we  may  well  take  notice  that  in  the  practical  work 
of  constructing  a  modern  building  in  the  city  of  New  York  men  en- 
gaged in  different  parts  of  the  work  cannot  keep  watch  of  what 
other  laborers  are  doing  and  accomplish  a  fair  day's  work.  It  was 
no  more  the  duly  of  Watson  to  watch  to  see  that  the  materials 
which  he  had  safely  placed  were  not  disturbed  than  it  was  to  watch 
the  man  running  the  hand  drill  or  the  man  running  the  riveting  ma- 
chine. He  had,  notwithstanding  the  charge  of  the  court,  the  right 
to  rely  upon  other  persons  working  in  and  about  the  building  to 
use  reasonable  care,  and  the  sole  proximate  cause  of  the  accident 
now  under  consideration,  assuming  it  to  have  occurred  as  above 
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described,  was  the  act  of  Molefsky,  and  Milliken  Bros,  were  in  no 
wise  responsible  for  his  acts. 

This  view  of  the  case  makes  it  unnecessary  to  consider  the  charge 
of  the  court,  to  whidi  exceptions  were  taken,  and  which  broadly 
presents  this  same  question. 

[2]  Assuming  the  facts  as  above  stated,  and  the  evidence  sup- 
ports the  finding,  we  are  of  the  opi»ion  that  the  verdict  of  the 
jury  as  against  the  Smith  Hoisting  Company  is  not  against  the 
weight  of  evidence,  and  that  in  law  it  is  justified,  except  as  to 
the  amount  of  the  same.  Under  the  statute  the  survivors  are  only 
entitled  to  recover  the  amount  of  their  pecuniary  losses,  and  the 
only  facts  in  evidence  in  this  case  bearing  upon  the  question  are 
his  age,  and  the  fact  that  he  was  said  to  be  getting  $5  per  day 
when  he  worked.  He  was  28  years  of  age.  How  many  days  he 
worked  on  an  average,  what  amount  of  wages  he  had  earned  dur- 
ing the  year  last  past,  what  his  capabilities  were  of  working,  the 
condition  of  his  health,  and  his  habits  of  life,  as  well  as  what  por- 
tion of  his  earnings  went  to  the  support  of  his  family,  are  all  ab- 
sent from  the  case.  He  may  have  been  dissolute  and  impnmdent. 
Only  the  most  incidental  part  of  his  earnings  may  have  gone  to 
his  family,  or  he  may  have  worked  only  enough  to  support  his 
family,  and  it  seems  to  us  that  the  verdict  of  ^0,000  damages  is 
not  supported  by  this  evidence — that  there  is  nothing  in  the  evi- 
dence to  show  that  his  family  has  sufiered  such  an  amount  of  pe- 
cuniary damage. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  un- 
less the  pbintiff  stipulates  to  reduce  the  amount  of  the  recovery 
to  $10,000,  with  interest  from  the  date  of  the  accident,  in  which 
event  the  judgment  and  order  appealed  from,  as  against  the  Smith 
Hoisting  Company,  should  be  affirmed,  with  costs.  In  so  far  as 
it  affects  Milliken  Bros.,  Incorporated,  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  events 

HIRSCHBERG,  CARR,  and  RICH,  JJ.,  concur.  THOMAS,  J., 
votes  to  affirm  as  to  Milliken  Bros.,  Incorporated,  and  to  reverse 
as  to  Smith  Hoisting  Company. 


McAllister  t.  mcaujsteb. 

(SniMrane  Court,  Special  Term,  New  York  Coant7<   November  6,  1912.) 

DirracB  <|  45*) — DnBSSBS— Pbotooaxion. 

Wbere  the  hasband  empl<xgB(l  a  detectlTe  to  procure  evidence  of  bis 
wif^s  infidelity,  and  the  detectlTe  hired  an  assistant,  who  spent  mon^ 
to  entertain  the  wife,  and  later  took  her  to  the  house  where  the  all^«d 
adultery  relied  on  was  committed,  the  husband  was  not  entitled  to  a 
divorce  for  adultery,  being  chai^eable  with  the  acts  of  the  agent  of  the 
detective  employed  by  him. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Oent  Dig.  Ii  162-166;  Dec 
Pig.  %  48.*]  
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Action  by  Fitz  Beresford  McAllister  against  Maiste  McAllister. 
Complaint  dismissed. 

Weed,  Henry  &  Meyers,  of  New  York  City  (Emile  DreyfuSj  oi  New 
York  City,  of  counsel),  for  plaintiflE. 
R.  S.  King,  of  Brooklyn,  for  defendant 

GIEGERICH,  J.  This  action  is  brought  by  the  husband  for  an 
absolute  divorce.  The  evidence  does  not  entirely  satisfy  me  that  the 
adultery  charged  was  committed.  Furthermore,  the  undisputed  facts 
are  such  as  in  my  opinion  to  preclude  the  husband's  right  to  a  divorce, 
even  if  the  act  Sieged  was  committed.  The  husband  employed  a  de- 
tective to  procure  evidence  of  the  wife's  infidelity.  That  detective  in 
turn  employed  an  assistant,  who  spent  money  on  difEerent  occasions 
in  taking  the  wife  to  the  theater  and  out  to  dinner,  and  later  induced 
her  to  accompany  him  to  the  house  where  it  is  charged  the  adultery 
was  committed.  To  grant  the  plaintiff  a  divorce  under  such  circum- 
stances is  equally  repugnant  to  instincts  of  justice  and  to  public  wel- 
fare and  to  principles  of  law.  If  the  husband  seeks  to  take  advantage 
of  the  act  of  his  agent  he  must  be  chargeable  with  the  responsibility 
for  that  act. 

This  conclusion  is  not  in  conflict  with  the  argument  quoted  by  the 
plaintiff's  counsel  from  Bishc^  on  Marriage,  Divorce  and  Separation 
(vol.  2,  §  216),  because  in  the  present  case  the  one  who  tempted  the 
married  w(»nan  to  adultery,  if  an/  was  committed,  was  not  a  mere 
volunteer,  but  one  employed  by  the  husband.  This  case  is  broadly 
distinguishable  from  Tuck  v.  Tuck,  117  App.  Div.  421,  102  N.  Y. 
Supp.  688.  There  the  detective  employed  by  the  plaintiff  was  of  the 
same  sex  as  the  defendant,  and  did  not  even  make  any  attempt  to 
indu(%  the  defendant  to  commit  the  act  of  adultery,  so  far  as  the  report 
shows,  but  merely  st^gested  that"  they  visit  a  house  of  prostitution, 
which  the  defendant  acknitted  he  did  deliberately  and  intentionally. 

The  complaint  is  therefore  dismissed,  with  costs.  Settle  deosion 
and  judgment  on  notice. 


(78  Misc.  Bep.  60.) 

In  re  SHOOK. 

(Supreme  Conrt,  Albany  County,  At  Ohaint>era.    October  25,  1912L) 

BucnoNS  (§>  155*}— -Indbpendent  Nominations — Validitt  or  Gkbthicatb 
— "Fbaudtjlekt  and  Fosocd  Cebufioatk." 

Alteration  of  a  certificate  for  an  Independent  nomination  for  a  public 
office  wltbont  the  signers'  consent  by  pasting  over  the  name  of  the  ino- 
posed  candidate  a  sticker  nmtalnlng  the  name  of  anotlier  person  ccmstl- 
tuted  a  fraudulent  and  forged  certificate  witbln  Election  Law  (ConsoL 
Laws  1909,  c.  17)  S  1^>  rendering  the  certificate  void,  though  the  person 
first  named  In  the  certificate  was  discovered  to  be  Ineligible  and  the 
'chairman  of  the  county  committee  acted  In  good  faith  and  under  the  ad- 
vice of  the  law  committee  of  bla  party  In  making  the  alteration,  and 
though  the  certificate  purported  to  anthorlie  a  cerbiln  committee  to  fill 
vacancies. 

[Ed.  Note.— For  other  cases,  see  Electlms,  Cent.  Dig,  |  128;  Dec 
Dig.  I  155.*] 
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Application  by  W.  Kelly  Shook  to  review  an  attempted  nomination 
of  Luther  Frost,  as  a  candidate  for  the  office  of  member  of  assembly. 
Certificate  of  nomination  declared  void. 

Joseph  H.  Vanderlyn,  of  New  Paltz  (Arthur  E.  Rose,  of  Kingston, 
of  counsel,  for  objector. 
James  Farrell,  of  Troy,  for  respondent  Frost. 

CHESTER,  J.  A  certificate  was  filed  witli  the  board  of  elections 
of  Ulster  county  on  the  16th  of  October,  1912;  for  the  independent 
nomination  of  the  respondent.  Frost,  as  a  candidate  of  the  national 
Progressive  party  for  the  office  of  member  of  assembly  for  the  Second 
assembly  district  of  that  county.  It  contained  519  names.  This  pro- 
ceeding has  been  instituted  to  test  the  validity  of  that  certificate.  An- 
nexed to  the  petition  are  25  affidavits  of  persons  whose  names  appear 
upon  the  certificate,  who  swear  that  they  never  at  any  time  signed  or 
authorized  to  be  signed  any  certificate  for  the  nomination  of  Frost  as 
a  candidate  for  such  office.  On  the  hearing  before  me,  it  was  shown 
by  testimony  offered  on  behalf  of  the  respondent  that  a  certificate  was 
signed  fuid  verified  by  519  electors  upon  which  the  name  and  address 
of  Thtxnas  Snyder  appeared  as  candidate  for  member  of  assembly  for 
that  district,  and  that,  after  the  certificate  had  been  so  signed,  it  was 
discovered  that  Snyder  was  ineligible  for  the  office  of  member  of 
assembly,  and  that  thereupon  the  chairman  of  the  Ulster  county  com- 
mittee of  the  national.  Progressive  party  went  to  the  headquarters  of 
that  parly  in  the  city  of  New  York,  and  consulted  with  a  member  of 
its  law  committee,  and  was  advised  by  him  to  have  pasters  printed 
with  the  name  and  address  of  Luther  Frost  on  them,  and  affix  them 
to  the  certificate  over  the  name  and  address  of  Snyder  before  the  same 
was  filed  with  the  board  of  elections.  The  chairman  followed  this 
advice,  procured  the  pasters,  and  changed  the  petition  over  the  sig- 
natures of  the  persons  who  had  signed  and  verifiod  the  same  by  pasting 
the  name  and  address  of  Frost  over  the  name  and  address  of  Snyder. 
The  certificate  as  thus  chan^d,  with  no  other  signing  of  it  by  any 
of  the  persons  who  had  originally  signed  it  and  with  no  further  verifi- 
cation by  any  of  them,  was  filed  wim  the  board  of  elections.  It  does 
not  appear  that  any  of  the  persons  who  signed  the  certificate  ever  au- 
thorized any  change  of  any  character  over  their  signatures.  In  fact, 
it  is  conceded  that  the  change  was  unauthorized  and  unwarranted.  It 
is  urged,  however,  on  behalf  of  the  respondent  that  because  the  cer- 
tificate contained  the  names  of  three  persons  as  a  committee  to  fill 
vacancies,  and  that  because  Snyder  the  next  day  after  the  filing  of  the 
certificate  with  the  board  of  elections  offered  to  file  with  them  his 
declination  of  the  nomination,  and  also  that  there  was  offered  at  that 
time  the  designation  bv  the  committee  of  Frost  as  the  nominee  in  place 
of  Snyder,  both  of  which  the  Board  declined  to  receive,  that  I  should 
upon  this  application  hold  and  determine  that  Frosi  was  duly  nom- 
inated. 

The  only  proceeding  before  hie  is  one  to  inquire  into  the  validity  or 
invalidity  of  the  certificate  nominating  or  purporting  to  nominate 
Frost.   The  unauthorized  and  unlawful  alteration  of  the  certificate 
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•over  fhe  names  of  the  signers  clearly  rendered  it  a  "fraudulent  and 

forged"  certificate  as  to  every  name  appearing  thereon  within  the 
meaning  of  that  term  as  used  in  the  Election  Law.  Section  123.  That 
being  so,  the  certificate  was  a  nullity  at  the  time  it  was  filed,  and  was 
not  effective  for  any  purpose.  No  effect  can  be  given  to  the  designa- 
tion expressed  thereon  of  a  committee  to  fill  vacancies,  for  it  was 
fraudulent  and  void  as  to  such  committee  as  well  as  to  the  candidate 
named  thereon,  and  can  be  given  no  force  or  effect  whatever.  The 
fact  that  the  person  who  made  the  change  swears  that  he  acted  in 
^x>d  faith  in  so  doing  and  under  1^1  advice  does  not  alter  tiie  legal 
effect  of  his  act.  The  mere  statement  of  the  facts  which  are  undis- 
puted in  this  case  is  sufficient  to  support  the  conclusion  which  I  have 
mentioned,  and  to  my  mind  no  further  discussion  is  required. 

It  is  urged  that  the  unlawful  act  in  changing  this  certificate  by  putting 
the  paster  thereon  should  not  affect  the  legal  rights  of  Snyder  or  the 
committee  to  fill  vacancies  named  thereon,  for  Snyder's  name,  al- 
thoi^h  concealed  by  the  pasters,  was  on  tiie  certificate  all  Uie  while. 
But  no  certificate  was  filed  with  the  board  of  elections  within  the  time 
required  by  law  purporting  to  nominate  Snyder  for  his  name  was 
entirely  concealed  by  the  pasters,  and  no  one  examining  the  certificate 
would  have  any  notice  that  there  was  any  attempt  by  its  filing  to  nom- 
inate him.  There  would  therefore  have  been  afforded  no  opportunity 
for  any  one  who  desired  to  file  objections  to  a  certificate  nominating 
Snyder,  nor  any  opportunity  for  any  one  to  institute  a  judicial  inquiry 
as  to  the  validity  or  invalidity  of  such  a  certificate. 

The  certificate  purporting  to  nominate  Frost  must  be  declared  to  be 
void  and  of  no  effect 


'(Snpreme  Court,  Appellate  Dlrlsioii,  Second  Departmoit   October  18,  1912.) 

1.  PixAMKo  (S  246*)— Ajcbkdm»nt^-<!oiwobiiit»  to  FBOor. 

In  an  action  on  an  employm^t  contract  for  the  Berrlcea  of  plain- 
tiff, a  layman,  to  be  rendered  to  defendant,  a  lawyer,  the  amended  com- 
plaint alleged  that  plaintiff  agreed  to  glre  hla  services  to  defendant, 
and  "to  solicit  r^Iners  or  employments  by  clients,"  in  consideration  of 
which  he  was  to  receive  as  a  commission  a  sam  equal  to  onfr«lxtb  of 
the  gross  fees  received  by  defendant  In  all  cases  where  retalna^  were 
procured  through  his  instmmentality  or  agency,  to  be  paid  to  blm  as 
defendant  received  the  same  Id  the  various  matters,  "settlem^t  to  be 
made  every  lat  daj  of  Jannary,"  and  that  bis  stated  salary  for  clerical 
work  should  be  Inereaaed  to  $2,000  from  JMinary  1«  180T.  EiHd,  that 
It  ynx  not  erwr  tot  the  referee  to  pmnlt  the  amendment  by  Inserting 
In  the  complaint  the  allegations  quoted,  after  the  evidence  had  been  in- 
troduced. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  H  663-675; 
Dec  Dig.  i  m«] 

2,  Ifunn  AHD  Sotaut  (|  80*) — Cohisaot  or  BMPLormMT^^AoBow— g^iro- 

znos. 

^niere^  In  an  Mtloa  for  soUeltor's  services  to  be  rendered  to  an  at- 
tomsy,  the  amended  comiAalnt  charged  that  plaintiff  agreed  to  give  his 
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Bervlcn  to  defendant,  wbldi  Included  clerical  work  and  t&e  Bolldtatlon 
of  retainers  or  employment  by  clients,  plaintltf  having  testified  tliat  be 
was  to  be  paid  on  the  basis  of  business  "procured"  by  him.  It  was  im- 
possible to  determine  whether  any  fees  allowed  by  the  referee  were  on 
acoonnt  of  cases  with  which  plalntlft  mraely  bad  sometblns  to  do  with 
procuring  them,  as  dlsdngnlstaed  from  cases  "procured,"  the  Judgment 
was  unsustainable. 

[Ed.  Mote.— For  other  casea,  we  Master  end  Servant,  Cwt  H 
107-m:  Dec.  Dig.  I  80.*] 

8.  BiABTEB  AND  SiBVART  Q  6*) — OOHTBAOT  Of  ElCFUTHEllT—BTIDSfroS. 

Evidence  held  to  snstain  a  finding  that  defendant  had  employed  plaln- 
tUE  to  perform  clerical  services  at  a  8  peel  fled  salary,  and  also  to  solicit 
retainers  for  defendant,  for  which  plaintiff  was  to  receive  from  defend- 
ant a  commission  of  one-sixth  of  the  gross  fees  obtained  by  defend- 
ant from  the  retainers  procured  by  plaintUL 

[Ed,  Note.— For  oUier  casea,  see  Master  and  Snvant,  Ocnt  Dig.  {  6;: 
Dea  Dig.  I  «.*] 

^  EvinKifCE  (I  213*) — ^Wbztingb— Omn  of  CoxpBOutSB. 

Where  defendant  wrote  out  a  proposed  contract  for  pl&lntifr'a  services, 
stating  the  history  of  defendant's  relation  with  plalntifl  In  a  bnslneeS' 
affair  whereon  be  based  the  proposed  agreement,  such  instrument,  offered^ 
to  i^ow  the  recitals  of  tacts  as  admissions  by  defendant  of  such  facts, 
was  not  objectionable  in  an  action  for  services  on  the  ground  that  It  was- 
made  as  an  offer  of  compromise;  the  only  part  of  a  compromise  whlcfat 
is  inadmissible  being  the  suggested  promise  or  offer  of  settlement 

[Ed.  Mote.— For  other  cases,  see  Bvidoic^  Oent  Dig;  H  'f45-7ffl,  758;: 
Dec.  Dig.  S  213.*] 

B.  Mabteb  Ain>  SmvAKT  <H  S*) — ComsAcr  or  EupLonairT— OoNSiniBAnoff. 
In  an  action  for  services.  It  la  not  necessary,  to  establish  a  contract 
of  employment,  that  plaintiff  should  prove  a  conslderatitm  other  than  the 

servlcea  rendered. 

[Ed.  Note.— For  other  casee,  eee  Itaater  and  Servant,  Gmt.  Dig.  11 
2.  8;  Dee.  Dig.  |  8.«] 

9.  MAOTCB  AKD  SEBVAKT  d  73*) — CONRACT  Of  EHPLOTUEITT — BBSACH. 

Where  defendant  either  dlsdiarged  plalntifl  or  consented  to  his  leaving 
big  employmat,  defendant  could  not  d^end  an  action  fur  services  on 
the  therary  that  lAalntlfl  left  before  the  eaA  of  the  term. 

[Ed.  Nota-^Vtr  other  eases,  see  Master  and  Servant,  Cent  Dig.  »  90^ 
102;  Dec.  Dig.  |  78.*] 

T  Mastbs  and  Suvant  (|  7S*)— Oohisaot  ot  EicPLomNT— MiscoNnuor  or 

That  a  servant,  on  leaving  Us  employment,  gathered  np  the  papers 
in  his  deifk,  among  vblch  were  papers  belonging  to  his  employe,  did- 
not  d^irlve  blm  of  the  right  to  recover  for  services  rendered,  in  the  ab- 
sence of  any  proof  of  Intentional  wrongdoing. 

[Ed.  Notb— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  90- 
MB;  Dec  Dig.  I  78.*1 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  N.  Butterly  against  James  A.  Deering.  From: 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new- 
trial  ordered. 


Argued  before  BURR,  THOMAS,  CARR,  WOODWARD,  and: 
RICH,  JJ. 
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William  N.  Dykman,  of  Brooklyn  (Irving  Paine,  of  Rochester,  on 
the  brief),  for  appellant. 

Prank  Moss>  of  New  York  City,  for  respondent. 

THOMAS,  J.  The  defendant,  a  lawyer,  principally  devoted  to 
condemnation  and  assessment  proceedings,  in  1892  employed  as 
a  law  clerk  the  plaintiff,  a  layman,  at  a  salary  of  $20  per  week,  and 
the  latter  left  his  service  in  February,  1899,  of  his  own  volition 
as  he  states,  or  on  defendant's  discharge  as  the  defendant  states. 
The  cause  of  the  separation  was  a  disagreement  as  to  the  right  of 
the  plaintiff  to  share  some  fees  when  collected  by  defendant,  and 
that  matter  is  the  subject  of  the  present  appeal. 

The  plaintiff's  position,  as  indicated  by  the  amended  complaint, 
is  that  on  January  9,  1897,  the  defendant  agreed  to  pay  him  $40 
per  week  salary  and  one-sixth  of  the  gross  fees  collected  in  cases 
procured  by  him  or  through  his  instrumentality,  and  that  he  was 
accordingly  entitled  to  recover  therefor  in  the  cases  enumerated. 
■With  his  brief,  plaintiff  submitted  to  the  referee  a  motion  (grant- 
ed with  the  report)  to  amend  the  complaint  so  that  it  should  state 
that  the  defendant  agreed  with  plaintiff: 

"(1)  That  he  (Butterly)  should  give  his  services  to  the  said  defendant  Id 
said  lines  oi  work"  and  to  toUoit  retainer^  or  employments  by  oUenii. 

"(2>  That  he  should  receive  from  eaid  Deerlng  as  a  commission  a  sum 
equal  to  one-sixth  of  the  various  grom  amounts  that  should  be  rec^ved  by 
the  said  defendant  from  property  owdots  In  all  eases  where  retainers  had 
been  procured,  or  should  be  procured,  through  his  iDstmmentality  or  agency, 
to  be  paid  to  him  as  the  said  defendant  should  receive  the  same  In  the 
various  matters,"  aettlements  to  be  made  every  l»t  day  of  January. 

"(3)  That  his  stated  salary  for  clerical  work,  which  had  been  one  thousand 
(1,000)  dollars,  should  be  increased  to  two  thousand  (2,000)  dollars  from 
January  1,  1897.** 

The  amendments  are  shown  by  the  italics.  One  question  is 
whether  the  amendments  quoted  could  be  granted  by  the  referee; 
and  another,  whether  the  report  stistaina  the  complaint 

[1]  The  amendment  was  properly  allowed.  The  amendment  is 
not  that  plaintiff  should  be  paid  to  "solicit  retainers  or  employ- 
ments by  clients,"  but  that  such  was  a  duty  of  his  service,  whereof 
another  duty  was  clerical,  and  that  for  the  one  branch  of  his  oc-"* 
cupation  he  should  be  paid  according  to  the  retainers  procured 
through  his  instrumentality  or  agency,  and  for  the  other  a  salary 
of  $2,000  per  year.  The  finding  is  that  the  defendant  did  not  agree 
to  advance  the  salary  to  $2,000,  but  that  he  did  agree  to  pay  one- 
sixth  of  the  gross  fees  for  cases  procured  after  January  9,  1897, 
when  a  settlement  in  full  was  found  to  bar  earlier  claims.  To  be 
precise,  the  referee  found  that  the  agreement  was : 

"That  the  plaintiff  should  continue  procuring  retainers  as  he  had  been 
doing  theretofore,  and  should  continue  performing  services  iu  connection  with 
the  procuring  of  retainers  In  proceedings,  •  •  •  and  that  for  such  serv- 
ices he  (the  defendant)  agreed  to  pay  the  plaintiff,  in  addition  to  his  weekly 
salary  of  920,  a  sum  equal  to  one-sixth  of  the  gross  fees  collected  by  the 
defendant  from  retainers  In  such  cases  and  proceedings,  and  It  was  also 
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agreed  that  s^ttements  abould  be  made  betwem  the  plalntUf  and,  defend- 
ant as  to  Boch  fees  anniuillr  In  January  of  each  Tear." 

[2]  The  finding,  appellant  urges,  does  not  accord  with  the  com- 
plaint. It  is  vital  that  the  contract  should  be  ascertained ;  other- 
wise, further  essential  findings  based  on  it  fail  to  state  facts  es- 
sential to  recoveiy.  If  finding  7  means  that  the  plaintiff  "should 
continue  performing  services  m  connection  with  the  procuring  of 
retainers,"  and  should  procure  them,  it  is  agreeable  to  the  amended 
complaint  That  it  has  such  meaning  is  inferable,  as  respondent 
urges,  from  the  mnth  finding,  that  the  plaintiff — 

"from  January  9,  1897,  to  Febmary  21,  1899,  pursuant  to  sncta  agreement  of 
January  9,  1897,  continued  In  tbe  employment  of  the  d^endant,  and  per- 
formed his  part  of  the  said  agreement,  and  obtained  and  was  Inatrumental 
In  procuring  retainers." 

But  when  the  cases  for  which  recovery  is  allowed  are  enumer- 
ated in  finding  28,  it  is  not  clear  what  services  plaintiff  rendered 
in  connection  with  them.  There  is,  perhaps,  some  significance  in 
findings  25  and  26,  as  a  generalization  of  plaintiff's  work.  They 
show  that  in  the  matter  of  retainers  he  procured,  or  he  was  instru- 
mental, or  he  had  something  to  do  with  obtaining  them,  and  ren- 
dered services  in  connection  with  them.  Finding  25  states  cases 
in  which  defendant  was  retained  and  received  fees,  and  finding  26 
shows  that  in  one  of  several  ways  plaintiff  was  related  to  the  mat- 
ters. But  the  recovery  is  not  essentially  based  on  findings  25  and 
26,  and  does  not  include  all  the  retainers  enumerated  in  finding 
25,  but  rather  on  finding  28,  which  states  the  retainers — 

"in  which  the  plaintiff  Is  entitled  to  share  under  the  agreement  of  January 
9,  1897,  and  procured  by  the  plaintiff,  or  which  he  was  Instrumental  In  pro- 
caring  or  with  which  he  had  something  to  do  in  procuring,  after  January 
9,  1S97,  and  in  connection  with  which  he  rendered  serrlces  as  agreed  upon 
January  9,  1898." 

As  far  as  this  finding  states  that  he  procured  the  enumerated 
cases,  or  was  instrumental  in  procuring  them,  it  is  clearly  suffi- 
cient; but  there  is  an  alternative  that  he  had .  something  to  do 
with  procuring  them,  and  after  this  disjunctive  finding  is  the  con- 
junctive statement  that  plaintiff  rendered  services  in  connection 
with  them  as  agreed  upon  January  9,  1897.  Assume,  now,  that 
some  of  the  cases  he  procured,  that  some  he  was  instrumental  in 
procuring,  that  he  had  something  to  do  with  procuring  some,  and 
that  in  each  instance  he  rendered  services  as  agreed  upon  January 
9,  1897.  That  raises  the  inquiry:  What  was  that  agreement?  This 
throws  the  inquiry  back  to  the  amended  complaint  and  finding  7. 

It  is  stated  in  the  complaint  to  be  an  agreement  to  procure  or 
to  be  instrumental  in  procuring;  but  in  finding  7  it  is  found  that 
he  was  to  procure,  and  to  perform  services  in  connection  with  pro- 
curing, retainers.  In  the  twenty-eighth  finding  it  was  sufficient  to 
find  that  the  enumeration  is  of  retainers  in  which  the  plaintiff  is 
entitled  to  share  under  the  agreement,  and  procured  by  him,  or 
which  he  was  instrumental  in  procuring.   That  fulfilled  the  cause 
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of  action  set  forth  in  the  complaint.  But  why  was  it  alternatively 
stated  that  he  had  "something  to  do  in  procuring,"  and  in  connec- 
tion with  which  he  rendered  services  as  agreed?  The  alternative 
finding  presumably  means  something  in  itself,  and  it  conforms  to 
the  additional  words  in  finding  7  that  the  agreement  was  in  addi- 
tion to  what  had  been  found  that  plaintiff  "should  continue  per- 
forming services  in  connection  with  the  procuring  of  retainere." 
Hence  difficulty  arises  in  concluding  that  the  learned  referee  in- 
tended to  find  that  in  the  cases  enumerated  in  findhig  28  the  plain- 
tiff had  procured  or  had  been  instrumental  in  obtaining  each  and 
every  of  the  retainers. 

The  plaintiff  finds  an  aid  to  the  findings  in  the  first  finding  tmder 
the  conclusions  of  law;  that  is,  that  the  parties  entered  into  a  contract 
whereby  the  plaintiff  was  to  continue  to  obtain  retainers  and  to  pro- 
cure business  for  the  defendant,  whereby  the  latter  was  to  pay  him 
one-sixth  of  the  fees  thereafter  collected  by  him  "from  retainers  and 
business  that  thereafter  should  be  procured  by  the  plaintiff  or  through 
his  instrumentality."  If  this  be  r^^rded  as  a  finding  of  fact,  it  still 
leaves  it  doubtful  whether  the  plaintiff  procured  the  retainers  enumer- 
ated in  the  twenty-eighth  finding^,  or  was  instrumental  in  doing  so,  or 
whether  he  merdy  had  somethmg  to  do  in  procuring  them  and  in 
connection  with  which  he  rendered  services  as  agreed  upon.  The  opin- 
ion of  the  referee  indicates  that  he  based  his  finding  of  indebtedness 
on  retainers  procured.  But  the  finding  is  not  limited  to  that  It  allows 
recovery  in  cases  which  plaintiff  had  something  to  do  in  procurit^, 
which  does  not  accord  with  the  cause  of  action  pleaded,  or  the  plain- 
tiff's claim  on  the  trial.  The  plaintiff's  counsel  at  the  beginning  of  the 
trial  said: 

**I  will  state  that  tbe  claim  Is  that  1ft.  Bntterly  flbonld  receive  from 
Mr.  Deolng  a  commtaslon  equal  to  one-slxtb  of  the  various  gross  amounts 
that  should  be  received  by  tbe  defoidant  in  all  cases  where  retainers  had 
been  procured,  or  should  be  procnred,  throus^  his  InstnimeDtality  and 
agracy.** 

Later  the  referee  asked  plaintiff's  counsel  what  contract  he  claimed 
to  have  established,  and  received  the  reply: 

*'I  haye  Bhown  an  agreement,  by  the  testimony  of  Mr.  Bntterly,  to  pay 
one-sixth  of  all  the  retainers  that  had  been  procured  and  that  ehoald  be 
procured  after  that  date,  January  1, 1807." 

The  plaintiff  testified  that  he  was  to  be  paid  upon  the  basis  of  the 
business  procured  by  him.  In  this  state  of  the  pleading,  proof,  and 
finding,  it  is  impossible  to  decide  whether  any  fees  allowed  were  on 
account  of  cases  with  which  plaintiff  merely  had  something  to  do,  and 
a  reversal  of  the  judgment  is  necessary. 

[3J  But  it  is  urged  by  appellant  that  the  evidence  does  not  sustain 
the  finding  of  a  contract,  or  ocMnmissions  earned  under  one.  The  evi. 
dence,  even  that  given  by  Deering,  shows  that  the  plaintiff  grew  to  be 
very  competent  and  evolved  much  facility  for  the  work  of  procuring 
retainers.  In  recognition  of  it,  the  defendant,  on  January  9,  1897, 
paid  him  $1,400,  in  addition  to  $100  paid  in  the  previous  July.  At 
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that  time  the  defendant  wrote  a  receipt,  which  plsunHff  signed  mthout 
reading  it  as  he  testifies,  and  after  reacting  it  as  defendant  states. 


"Received  from  James  A.  Deerlng  fonrteoi  bondred  dollars  as  extra  com- 
pensation for  services  rendered  to  date  In  all  completed  and  pending  cases. 
For  snch  services  as  may  be  hereafter  rendered  by  me  In  cases  not 
completed  and  pending,  it  Is  understood  that  Mr.  Deerlng  shall  be  at  lib- 
erty, In  making  any  extra  allowance  or  compensation  above  the  regular 
salary  receivable  by  m^  to  fix  such  sum,  if  any,  as  in,  his  judgment  may  be 
Just  and  equitable. 

"This  receipt  is  given  at  fifr,  Deering's  request,  to  artOA  any  question  that 
tlte  payment  by  him  and  the  receipt  by  me  of  the  abore  sum  of  fourteen 
hundred  dollars  shall  be  considered  as  Implying  the  racirtence  of  any  con- 
tract  or  legal  obligation  for  the  payment  of  any  sum  over  and  above  the 


It  win  be  observed  that  the  payment  is  by  the  receipt  characterized 
as  extra  compensation  to  date  in  all  complete  and  pending  cases,  and 
that  for  services  rendered  "hereafter^'  in  cases  not  completed  and 
pending  the  allowance  was  to  be  determinable  by  Deering,  and  that 
it  is  stated  that  the  receipt  is  given  to  negative  the  implication  of  "any 
contract  or  legal  obligation  for  the  payment  of  any  sum  over  and  above 
the  salary  which  I  have  received."  There  is  no  reference  here  to  busi- 
ness procured  after  January  9»  1897. 

The  plaintiff's  present  attitude  is  that  there  had  been  an  understand- 
ing before  July  15,  1896,  that  plaintiff  should  obtain  retainers  and  be 
paid  therefor  at  the  rate  of  one-quarter  of  the  gross  fees  collected, 
and  that  on  the  eve  of  defendant's  departure  for  Europe  the  plaintiff 
received  from  Greene,  the  bookkeeper,  defendant's  check  for  $100, 
and  that,  incensed  at  so  slight  recognition  of  the  obligation  to  him, 
he  went  with  Greene  to  the  ship  Teutonic  on  July  15,  1896,  and  ten- 
dered back  the  check  to  Deering,  and  spoke  to  him  with  such  temper 
that  the  latter  pacifically  agreed  to  a  contract  which  should,  upon 
his  attention  called  to  it  upon  his  return,  be  formalized.  But  plaintiff 
did  not  demand  a  written  contract  until  February,  1899,  and  yet  in 
January,  1897,  did,  as  he  testifies,  ask  for  a  settlement,  with  the  result 
just  stated  o£  a  payment  of  $1,400  and  the  giving  of  the  receipt,  at 
which  time  it  was  also  agreed  that  plaintiff  should  receive  one-sixth 
of  the  gross  fees  collected  in  retainers  procured  by  him  and  a  salary 
of  $40  per  week.  Deering  denies  the  interview  on  the  ship,  testifies 
that  the  $100  check  was  not  given  until  the  morning  of  his  departure, 
July  15th,  and  that  the  incidents  with  which  plaintiff  associates  the 
interview,  for  instance,  the  presence  of  detectives  to  guard  Deering, 
which  happened  in  1895,  did  not  happen  in  1896.  I  think  that  there 
is  some  confusion  on  plaintiff's  part  about  this  interview,  although 
something  of  the  kind  may  have  happened,  with  modifications  as  to 
time  and  place.  But,  as  I  gather  from  the  evidence,  the  $100  ^en 
{Mdd  was  more  than  Deering  had  collected;  for  it  appears,  even  from 
plaintifiE's  evidence,  that  down  to  January  9,  1897,  very  litde  had  been 
collected  on  retainers  whereon  plaintiff  claimed  at  that  date,  and  that 
the  $1,400  paid  then,  if  not  a  gratuity,  was  a  generous  anticipation  of 
collections.  And  yet  the  evidence  fully  justifies  the  findii^  that  there 
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salary  which  I  have  received. 


J.  N.  Butterly.' 
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was  a  contract,  and  also  that  plaintiff  should  have  one-sixth  of  the 
gross  receipts  collected  by  defendant  on  some  of  plaintiff's  retainers. 

The  sustaining  evidence  is  found  in  the  testimony  of  plaintiff, 
which  loses  something  of  its  force  by  the  finding  that  the  defend- 
ant did  not  agree  to  advance  the  yearly  salary  from  $1,000  to  $2,- 
000,  which  agreement  plaintiff  states  was  an  integral  part  of  the 
agreement  wherein  the  commissions  were  stipulated.  Now,  when 
to  the  receipt  is  added  the  testimonyof  Deering  that  no  such  agree- 
ment was  made,  and  the  referee's  finding  that  there  was  no  ad- 
vance of  salary  stipulated,  some  aid  to  the  testimony,  of  the  plain- 
tiff is  needed.  It  is  found  in  the  conduct  and  written  declarations 
of  the  defendant.  In  1898,  and  again  in  1899,  the  defendant  made 
payments  with  such  method  and  strict  accuracy  as  to  indicate  the 
discharge  of  a  legal  obligation,  and  not  merely  a  moral  duty.  In 
each  instance  a  statement  of  retainers  indicated  to  have  been  pro- 
cured by  him  was  prepared  by  Greene,  defendant's  bookkeeper, 
submitted  to  Deering  as  basis  for  settlement,  and  upon  the  same, 
or  summaries  prepared  by  plaintiff,  payment  made  at  once  at  the 
rate  of  one-sixUi  the  fees  collected,  and  entries  made  in  the  journal 
and  checkbook,  showing  payment  on  account  of  services.  Some 
of  the  entries  were  made  by  Greene,  either  with  or  without  slips 
whereon  defendant  had  noted  what  entries  should  be  made.  The 
significance  of  slips  made  by  Greene  is,  it  may  be  fairly  argued, 
of  lessened  importance,  as  Greene  and  plaintiff  were  and  are  close- 
ly allied  in  friendship,  although  Greene  often  made  slips  in  the 
usual  routine  of  his  duty. 

But  they  were  made  in  defendant's  books — books  to  which  Deer- 
ing had  access.  These  payments  may  be  traced  with  advantage. 
On  July  16,  1897,  defendant  paid  plaintiff  $1,000  on  account  of  serv- 
ices, as  the  stub  and  journal  entries  made  by  Greene  show,  and  a 
bank  statement  of  checks  made  by  Greene  (and  as  defendant  says 
upon  Greene's  volition)  upon  Deering's  order  shows  a  similar  en- 
t^.  This  payment  approximated  one-sixth  of  the  fees  collected 
between  January  1  and  July  1,  1897,  as  a  statement  made  by  the 
bookkeeper  proves,  and  see  memorandum  in  defendant's  hand  at 
end  of  statement.  But  this  payment  was  an  advance  upon  the 
sum  that  was  paid  upon  a  final  settlement  for  the  year  1897,  made 
on  February  10,  1898,  as  is  shown  by  the  testimony  of  plaintiff, 
and  also  by  the  fact  that  on  that  date  $6,802.84  was  by  defendant 
paid  to  plaintiff;  but,  when  it  was  later  recalled  that  $1,000  had 
been  advanced,  it  was  repaid  to  defendant.  A  journal  entry  ^ows 
this.  The  payment  of  ^,802.84  was  based  on  a  statement  made 
by  Greene  of  fees  collected  by  defendant,  whereon  plaintiff  had 
by  red  ink  checked  retainers  on  which  he  claimed,  whereof  plain- 
tiff prepared  a  summary  statement,  and  the  payment  was  precisely 
one-sixth  thereof  (Exhibit  4).  And  so  accurate  was  the  settlement 
made  that,  upon  discovery  of  an  error  of  $18.11,  that  amount  was 
returned  to  defendant,  with  a  revised  statement,  with  a  caption 
written  by  defendant,  "Mr.  Butterly's  Revised  and  Corrected  State- 
ment, Feb.  24,  1898,"  and  at  the  foot  of  it  defendant  also  wrote. 
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"Received  Mr.  Butterly's  check  $18.11,  February  24,  1898,  J.  A. 
D."  and  the  cashbook  shows  as  to  this  item  an  entry  made  by 
-Greene  (but  based  on  Exhibits  6  and  7) : 

"Balance  dne  on  account  adjnatment  of  account  of  J.  N.  Bntterly  for  extra 
-work  pwformed." 

In  Exhibit  6  there  is  a  division  of  the  total  fees  by  6.  In  1899 
there  was  a  similar  settlement,  with  a  statement  dated  January 
14,  1899  (Exhibit  8),  a  computation  of  one-sixth  in  the  handvtmt- 
ing  of  defendant,  showing  the  sum  of  $2,851.83,  a  superscription  in 
the  handwriting  of  defendant,  a  check  therefor  (Plaintiff's  Exhibit 
8),  entry  in  check  stub,  "J-  N.  Butterly,  amount  due  him  to  this 
date,  being  his  share  of  my  fees  in  matters  closed  to  date,  $2351.- 
83,"  while  the  journal  entry  is,  "Pay  J.  N.  Butterly  as  share  of  fees 
received  by  me  from  February  10,  1898,  to  date,  $2,851.83,"  both 
of  which  were  made  by  Greene.  Deering  testifies  that  these  pay- 
ments were  not  made  upon  the  basis  of  a  contractual  relation,  but 
were  voluntary  and  gratuitous  payments,  made  by  him  on  ac- 
count of  his  estimate  of  the  value  of  plaintiff's  service,  not  only  in 
procuring  retainers,  but  in  general  work  in  the  conduct  of  them, 
and  that  the  statements  as  marked  by  plaintiff  to  indicate  bis  re- 
tainers were  not  considered  by  him  in  the  settlement.  Moreover, 
some  of  the  statements  produced  by  defend^t  carried  memoran- 
dum made  by  him  (Exhibit  6),  which  shows  that  the  payment  was 
for  extra  compensation,  "subject  to  terms  of  receipt  by  Mr.  But- 
terly of  Jany.  9,  1897— so  understood  by  Mr.  B.  Feby.  24,  '98.  J. 
A.D." 

But  as  plaintiff  is  not  proven  to  have  been  privy  in  any  way  to 
such  memorandum,  it  is  not  evidence  against  him.  The  minimum 
value  of  these  settlements  is  that  they  show  that  the  defendant  had 
it  in  his  mind  to  pay  one-sixth  of  fees  received.  The  procedure 
was  too  formal  and  exact  on  these  occasions  to  permit  the  infer- 
ence of  coincidence  or  chance  employment  of  the  same  processes 
and  the  same  basis  of  settlement.  That  there  was  a  contract  of 
some  kind  the  defendant  has  stated  in  writing.  At  or  after  the 
settlement  in  February,  1899,  the  plaintiff  agitated  the, embodi- 
ment of  the  agreement  in  writing,  and  submitted  to  defendant  a 
proposed  contract,  to  which  the  defendant  objected,  upon  the 
grounds  that,  as  plaintiff  states,  two  retainers  should  be  taken  out 
and  the  payments  thereon  left  to  defendant's  judgment.  But  de- 
fendant insists  that  the  objection  was  that  such  retainers  should 
be  omitted  entirely,  and  that  the  other  retainers  should  be  sepa- 
rated, so  as  to  show  those  received  before  and  after  January  9, 
1897,  when  the  first  receipt  was  given,  and  diat  they  should  be 
treated  separately  in  the  agreement.  Be  that  as  it  may,  it  was  on 
this  difference  that  the  parties  dissolved  relations. 

But,  meantime,  defendant  had  prepared  a  form  of  agreement  and 
given  it  to  the  sten<^rapher  for  copying,  and  while  in  her  hands 
plaintiff  saw  it,  but  not  at  any  time  at  the  instance  of  defendant, 
lliis  proposed  s^eement  has  recitals  which  the  plaintiff  put  in 
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evidence,  whereupon  defendant  oifered  the  rest  of  the  paper.  The 
recitals  show  (1)  that  prior  to  January  9, 1^7,  there  was  no  agree- 
ment for  additional  compensation ;  (2)  that  on  that  date  Deerin^ 
allowed  Butterly  $1,400  as  extra  compensation;  (3)  that  on  Jan- 
uary 9,  1897,  Deering  agreed  to  allow  Butterly,  in  addition  to  his 
fixed  salary,  one-sixth  part  of  the  fees  which  he  (Mr.  Deering) 
might  receive  thereafter  from  such  clients  as  should  thereafter  re- 
tain Deering  in  certain  cases,  and  Butterly  has  been  paid  to  date 
in  closed  and  paid  cases;  (4)  that  Deering  has  allowed  Butterly 
since  January  9,  1897,  as  extra  compensation,  a  portion  of  his  fees 
in  cases  pending  on  January  9,  1897,  and  since  closed,  and  is  will- 
ing to  allow,  as  an  extra  compensation  to  Butterly  hereafter,  a  por- 
tion of  his  fees  as  hereinafter  stated  in  certain  cases  pending  on 
January  9th  and  still  undetermined;  (5)  that  it  is  desirable  that 
there  should  be  a  full  statement  of  all  cases  in  which  Butterly  is 
to  be  allowed  any  part  or  portion  of  Deering's  fees,  as  well  as  the 
cases  in  which  he  is  entitled  to  a  portion  thereof  under  the  agree- 
ment. Whatever  else  the  recital  shows,  it  does  show  that  on  Jan- 
uary 9,  1897,  defendant  did  agree  to  allow  plaintiff  a  part  of  the 
fees  thereafter  received  from  clients  thereafter  obtained  in  certain 
cases.  This,  so  far  as  it  goes,  is  precisely  what  plaintiff  alleges. 

[4]  But  what  are  the  certain  cases  and  what  was  plaintiff  to  do  re- 
specting them?  That  is  a  matter  of  allegation  and  proof.  But  the 
existence  of  the  contract  and  rate  of  payment  is  beyond  doubt.  How> 
ever,  the  defendant  urges  that  the  recitals  were  not  admissible,  as  they 
were  a  part  of  a  proposed  compromise.  The  argument  is  obscure. 
What  a  person  promises  as  inducement  to  compromise  is  protected, 
but  a  review  of  past  events  is  not  promissory.  They  are  recited  to 
show  the  existing  status,  and  are  facts  on  which  the  writer  predicates 
his  disposition  to  move  forward  to  other  stipulations.  I  find  no  objec- 
tion to  the  admission  of  a  man's  own  writing  of  the  history  of  his 
relations  to  another  man  in  a  business  affair,  whereon  he  bases  a 
proposed  agreement. 

[6]  In  this  connection  the  appellant's  argument  is  that  there  was 
no  consideration.  It  is  true  that  the  plaintiff's  position  on  the  trial 
seems  to  have  been  that  previous  to  January  9,  1897,  there  was  an 
agreement  whereby  he  should  have  one-quarter  of  the  fee's,  and  that 
on  that  date  the  old  contract  was  superseded  by  the  new,  and  that  a 
consideration  therefor  thus  existed.  But  no  such  consideration  was 
necessary,  as  the  defendant  promised  him  something  for  his.  services 
to  be  rendered.  If  he  served,  as  \ie  said  he  did,  the  promise  was 
thereby  accepted,  and  its  reward  earned. 

[8]  There  are  several  other  questions  urged  by  appellant,  to  which 
I  will  briefly  refer.  One  is  that  the  contract  for  the  salary  and  the 
commission  was  indivisible,  and  that  he  forfeited  his  right  by  leaving 
the  employment  before  the  expiration  of  the  year,  for  the  reason  that 
the  defendant  would  not  include  in  the  payments  to  be  made  two  cases 
known  as  "St.  Nicholas  Park"  and  "Ft.  George  Park,"  and  to  the  fees 
in  which  the  referee  found  plaintiff  was  not  entitled,  as  they  were 
barred  by  the  receipt  of  January  9,  1897.   But  the  defendant  states 
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that  he  discharged  him,  and,  even  if  the  plaintiff  said  that  he  would 
leave  the  employment,  defendant  consented  to  it  I  think  that  he  did 
not  thereto  lose  onnmissions  earned. 

[7]  It  is  further  urged  that  plaintiff  stole  his  employer's  papers  and 
made  improper  use  of  them.  Plaintiff  did  gather  up  papers  in  his 
desk,  and  amoi^st  them  were  some  that  were  not  his  personal  papers ; 
but  the  evidence  does  not  necessitate  a  findii^  that  there  was  any  in- 
tentional wrongdoing  in  this  regard  on  the  part  of  plaintiff,  or  that 
any  damage  came  to  defendant  therefrom. 

It  is  urged  that  in  certain  cases  noted  the  plaintiff  did  not  procure, 
or  was  not  instrumental  in  procuring,  the  retainers.  In  view  of  the 
findings  and  consequent  new  trial,  that  matter  may  not  he  profitably 
discussed.  The  error  as  to  the  Cole  property  was  admitted  on  the 
submission  to  this  court. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event 

CARR,  J„  concurs.  BURR,  WOODWARD,  and  RICH,  JJ.,  con- 
cur, on  the  ground  of  the  state  of  the  findings,  and  also  vote  to  reverse 
upcm  the  ground  that  the  finding  as  to  the  contract  is  against  the 
weight  of  the  evidence. 


(Supreme  Ooort,  Apellate  Term,  First  Department  November  8,  1912.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third 
District. 

Action  by  Charles  D.  Mower  against  Charles  M.  Englis  and  oth- 
ers.  Judgment  for  plaintiff,  and  defendants  appeal.  Affirmed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


John  M.  Gibbons,  of  Brooklyn  (James  W.  Carpenter,  of  Brooklyn, 
of  counsel),  for  appellants. 

Simpson  &  Simpson,  of  New  York  City  (Edwin  M.  Simpson,  of 
New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs. 

SEABURY  and  BIJUR,  JJ.,  concur. 

GUY,  J.  (dissenting).  The  plaintiff,  a  naval  architect  sues  to 
recover  the  balance  of  the  contract  price  for  his  services  rendered 
to  defendants  in  designing  20  one-design  motor  boats  for  the  use 
of  defendants  as  a  committee  of  the  Thousand  Islands  Yacht  Club, 
in  conjunction  with  subscribing  members  of  that  dub,  in  a  motor 
boat  contest  which  was  to  be  conducted  by  them  on  the  St  Law- 
rence river  durmg  the  months  of  June,  July,  and  August,  1910. 
Plaintiff's  compensation  was  to  be  3  per  cent,  of  the  total  cost  of 
the  boats.  A  written  contract  was  entered  into  between  the  de- 
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fendants,  certain  members  of  the  Yacht  Club,  who  subscribed  to- 
meet  the  expenses  of  the  contest,  the  engine  builder,  the  boat 
builder,  and  the  plaintifT  as  architect,  for  the  building  of  20  motor 
boats,  which  were  to  be  delivered  to  defendants  by  June  1,  1910. 
The  contract,  which  was  signed  by  the  plaintiff  and  all  the  other 
parties  thereto,  provides  that  the  architect,  the  plaintiff,  shall 
make  the  plans,  specifications,  and  drawings;  that  the  20  boats 
shall  be  built  according  to  said  plans,  specifications,  and  drawings 
of  the  architect,  the  defendant  committee  and  the  architect  to  have 
the  sole  right  to  accept  or  reject  all  work  of  the  builder  and  en- 
gineers; and  the  committee  agrees  to  co-operate  with  the  archi- 
tect in  seeing  that  all  the  boats  and  equipment  are  built  and  de- 
livered in  conformity  with  the  plans,  specifications,  and  drawings. 
The  contract  also  contains  the  following  additional  provision  as 
to  the  architect : 

"The  architect  agrees  *  *  *  to  rnqamOy  rlsit  the  plants  of  the  balld- 
ers  aod  englneerB  and  carefally  inspect  the  work,  and  see  to  it  that  all  of 

the  provisions  of  this  agreement  are  being  carefully  carried  out  In  behalf  of 
the  subscribers,  and  to  r^rt  from  time  to  time  the  progress  and  character 
of  tlie  work  being  done  by  the  builders  and  engineers  to  the  committee.  The 
architect  farther  agrees  to  see  tiiat  all  work  la  of  the  standard  provided  for 
In  the  specifications." 

It  is  conceded  that  the  plans,  specifications,  and  drawings  were 
properly  made  by  the  plaintiff ;  and  the  sole  defense  is  an  alleged 
failure  on  the  part  of  the  plaintiff  to  perform  his  contract  in  prop- 
erly supervising  and  inspecting  the  work  as  it  progressed,  and  re- 
porting the  progress  and  character  of  the  work  from  time  to  time 
to  the  committee,  so  as  "to  see  to  it  that  all  of  the  provisions  of 
this  agreement  are  being  carefully  carried  out  in  behalf  of  the  sub- 
scribers." 

The  evidence  shows  that  when  the  boats  were  delivered,  about 
July  1st,  the  oiling  system  in  all  but  3  of  the  20  boats  was  so 
defective  that  the  boats  could  not  be  used  for  the  purpose  intended ; 
that  the  oil  ran  into  the  bottom  of  the  boats,  thus  limiting  the  ef- 
ficiency of  the  engines;  that  the  engines  had  to  be  taken  out,  and 
three  weeks  consumed  in  installing  a  new  oiling  system ;  that  the 
boats  were  so  faulty  in  construction  that  they  consumed,  in  some 
instances,  as  much  as  four  gallons  of  oil  in  going  10  miles,  when 
the  undisputed  evidence  shows  that  a  quart  of  oil  should  have  been 
sufficient  for  an  hour's  operation  of  the  boat;  that  the  engines 
were  not  of  the  horse  power  provided  by  the  contract,  and  that 
the  boats  were  in  a  general  way  not  finished  in  a  first-class,  work- 
manlike manner  as  provided  by  the  contract.  The  plaintiff  practi- 
cally admits  the  defects  complained  of,  and  defendants  contend 
that  they  were  of  such  a  character  that  they  would  have  been 
easily  discovered  by  an  expert  naval  architect  by  a  proper  inspec- 
tion. 

The  trial  court,  in  the  opinion  filed  with  the  decision  directing 
judgment,  goes  over  the  evidence  in  detail  as  to  the  various  de- 
fects, expressing  his  opinion  that  they  are  not  very  serious,  but 
holds,  as  matter  of  law,  that  plaintiff's  obligations  were  limited  to 
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providing  proper  plans  and  specifications.  In  so  ruling,  the  trial 
court  disregards  entirely  the  important  duties  of  supervision,  in- 
spection, and  reporting  from  time  to  time  to  the  committee  as  to 
the  character  and  progress  of  the  work.  K  is  unquestionably  true, 
as  stated  by  the  learned  trial  court,  that  the  contract  did  not  call 
upon  the  plaintiff  to  "guarantee  the  engine  builders'  contract  with 
the  defendants";  but  the  contract  did  specifically  require  him  to 
frequently  inspect  and  supervise  the  construction  of  the  boats,  in- 
cluding the  engines,  and  report  during  the  progress  of  the  work 
to  the  committee,  "so  as  to  see  to  it  that  all  of  the  conditions  of 
the  agreement  were  being  carried  out"  in  the  interest  of  the  sub- 
scribers, who  were  represented  by  the  defendant  committee.  In- 
stead of  faithfully  performing  this  duty,  the  evidence  shows  that 
plaintiff  failed  to  perform  any  efficient  service  of  this  character, 
failed  to  discover  the  serious  defects  disclosed  by  the  evidence,  or 
failed  to  report  them  to  the  defendants,  if  he  did  discover  them. 

It  is  urged  by  the  plaintiff  that,  as  the  defendant  committee  had 
a  separate  guaranty  on  the  part  of  the  boat  builders  and  engine 
builders  as  to  tiie  character  of  the  work,  and  subsequently  col- 
lected damages  from  the  engine  builders  because  of  the  alleged  de- 
fects, defendants  suffered  no  damage,  and,  therefore,  plaintiff  is 
entitled  to  recover ;  and  the  trial  court  in  effect  held  that  the  de- 
fendants waived  all  nonperformance  on  the  part  of  the  plaintiff  by 
accepting  the  boats.  This,  indeed,  is,  a  novel  proposition.  The 
defendants  are  not  suing  plaintiff  for  damages  for  breach  of  con- 
tract, but  are  defending  on  the  ground  that  plaintiff  has  failed  to 
substantially  perform  his  contract.-  Plaintiff  cannot  recover,  un- 
less he  shows  substantial  performance.   He  has  failed  to  do  so. 

The  subsequent  payment  by  the  engine  builder  of  a  large  sum  in 
settlement  of  defendants'  claim  of  defective  work  but  emphasizes 
the  degree  of  neglect  on  the  part  of  the  plaintiff,  as  architect,  in 
failing  to  report  the  defects  to  the  defendants.  Plaintiff  was  em- 
ployed for  the  specific  purpose  of  keeping  the  defendants  informed 
as  to  whether  the  boats  were  b^eing  built  in  accordance  with  the 
contract.  It  is  difficult  to  conceive  of  a  case  which  would  present 
more  flagrant  neglect  of  duty  on  the  part  of  an  architect  and  a 
more  utter  failure  to  perform  his  contract  in  the  matter  of  inspec- 
tion and  supervision. 

The  judgment  should  be  reversed,  and  the  <x>mplaint  dismissed, 
with  costs. 


(1B2  App.  dr.  7464 


(Smnwiift  Court,  Appellate  Division,  Second  Department  October  18,  1912.) 

1.  Wiixa  (8  ¥SU  JSS&,  561  627,  634*>— OoRBnuonoN— TisfsD  Remainder— 
'•IBBUE^— '•Ana" 

A  «U1  of  one  wbo  dM  surrlTefl  by  a  wUow  aM  om  dangbter,  to 
wbom  11  cblldren  were  born,  gare  (me-thlrd  of  a  rMidoe  of  the  estate 
In  trust  for  the  widow's  Ufe,  oiie*tblrd  In  trust  for  the  dantfiter's  life, 
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and  one-third  In  trost  for  the  support  of  the  grandchildren,  and  prorlded 
that  at  the  widow's  death  the  tmat  Income  should  be  divided  between 
the  daughter  and  the  grandchildren,  and  that  at  the  daosMWB  death 
the  estate  sbcmld  "tben"  go  to  the  grandchildren  **uid  to  the  Inue''  of 
any  grandchUd  who  might  hare  died  leaving  Issoe^  per  stirpes,  share 
and  share  alike.  The  widow  predeceased  a  grandchild,  who  died  with- 
out Issue,  hnt  leaving  a  will,  and  the  daughter  still  lives.  Held,  that 
the  deceased  grandchild  took  a  vested  remainder  In  one^eventh  of  the 
estate,  and  not  jolnUy  with  the  other  grandchUdren,  nor  as  a  member 
of  a  class ;  the  gift  to  the  "Issutf *  of  grand<^dr^  helng  substitutional, 
and  not  original,  "and"  in  the  quoted  phrase  being  subject  to  construc- 
tion as  meaning  "or,"  If  necessarj-. 

[Bd.  Note.— For  other  oases,  see  WHIb,  Cent.  Dig.  if  9S0,  1115,  1108. 
1462-1469.  1488-1010;  Dtt.  Dig.  H  461,  02S,  SK4.  627.  634.* 

For  other  deflnltlonB,  see  Words  and  Phrases,  voL  4,  pp.  STSi-3792; 
tol.  8;  Pb  7688;  toL  1.  pp.  38&-884;  toL  8,  p^  757S.] 

2.  WiiLs  (I  684«)— OoHarauonoH— "Upon,"  "Thbh,"  "Faxnl  and  ArraB.**  ko. 
Adverbs  of  time,  snc^  as  "apon,"  "then,"  "bom  and.  after,"  etc;,  In 
the  devise  or  bequest  of  a  remainder  limited  npon  a  life  Mtate^  are 
construed  to  relate  merely  to  the  time  of  enjoyment  ot  the  estate,  and 
not  to  the  time  of  its  vesting  in  interest 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent  Dig.  H  1488-1510;  Dec^ 
Dig.  S  634> 

For  other  definitions,  see  Words  and  Phrases,  vol.  6.  pp.  4960-W06; 
VOL  8,  p.  7737;  vol.  8.  pp.  6941-6946,  781S;  vol.  4,  pp.  2986,  2987.] 

8.  Tbitstb  (1  280*) — ^DisposzTion  or  Ikcohe. 

Under  Beal  Property  Law  (Consol.  Laws  1900;  c.  50)  f  6S,  the  nents 
and  profits  arising  on  the  share  of  a  testamentary  tmst  beneficiary  after 
hi*  death  bdong  to  the  persons  presumptively  ^titled  to  the  next  eventu- 
al aetata 

[Ed.  Not&— For  other  cases,  ape  Tmsta,  Cent  Dig.  1  400;  Dee.  Dig.  | 


4.  Tbustb  (5  831*) — ^TisTAicsnTABT  Tbubtebs — Ssmxifsiirr  o»  AocounTs. 

Under  Code  Civ.  Proc.  U  2742,  2813,  which  prescribe  the  effect  of 
Judicial  settlements  of  the  accounts  of  executors,  testamentary  trustees, 
etc,  a  settlement  of  tmstees'  accounts  la  oondusive  on  all  paymoits  cov- 
&ed  by  it,  but  is  not  binding  on  income^  eta,  whi^  accnted  since  Oi&t 
time. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  |  484;  Dec.  Dig. 
S  831.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Frank  T.  Staples  and  another,  as  ancillary  executors  of 
John  S.  Mead,  against  Sarah  Frances  Mead  and  another,  executrices 
and  trustees  under  the  will  of  John  J.  Studwell.  From  a  portion  of 
an  interlocutory  judgment,  plaintiffs  appeal,  and  from  the  whole,  de- 
fendants appeal.  Modified  and  affirmed. 

Argued  before  HIRSCHBERG.  BURR.  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

David  F.  Manning,  of  Brooklyn,  for  appellants  Mead. 

Richard  T.  Greene,  of  New  York  City,  for  appellants  Smith  et  aL 

R.  M.  Cahoone,  of  Brooklyn,  for  appellant  Cahoone. 

Walter  Gordon  Merritt,  of  New  York  City,  for  respondents. 
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WOODWARD,  J.  [1  ]  This  case  turns  upon  the  interpretation  to 
be  given  to  the  will  of  John  J.  Studwell,  deceased,  espedally  the  fifth 
clause  thereof,  which  reads  as  follows: 

"Flftb.  I  give,  devise  and  begueatb  onto  my  executors,  all  the  rest,  resldae 
and  renuUnder  of  my  estate  both  real  and  personal  to  bave  and  to  liold  the 
same  In  trnst  for  the  following  uses  and  purposes :  To  collect  the  rents,  is- 
sues, profits  and  income  arlsliv  from  my  estate  during  the  llfo  of  my  wUS 
xaizabetb  U  Studwell  and  pay  orer  the  saxoe  in  quarter  yearly  payments 
as  follows:  One-third  to  my  wtfo  for  her  use,  tnm^oet  and  maintenance; 
one-third  to  my  said  daughter  for  her  use,  support  and  mafntenance  and 
one-third  unto  my  grandchildren  living  at  my  death  and  to  the  Issue  of  any 
grandchild  who  may  have  died  leaving  Issue,  share  and  share  alilce,  for 
their  use,  support;  maintenance  and  education,  and  upon  tlie  death  of  my 
said  wife  I  direct  my  executors  to  collect  said  rents,  issues,  profits  and 
income  during  the  life  of  my  daughter  Sarah  Frances  Mead  and  pay  over 
the  same  in  a^uirter  yearly  paym^ts  as  follows:  One-half  thereof  to  my 
sold  dangbter  for  her  use,  support  and  maintenance  and  the  ranalning  one- 
half  unto  my  granddiildren  living  at  my  death  and  to  tbe  Issue  of  any 
grandchildren  who  may  have  died  leaving  issue,  share  and  share  alike,  ftnr 
their  use,  support,  malnt^iance  and  education,  and  upon  the  death  of  my 
said  daughter  I  ttien  give,  devise  and  bequeath  my  entire  estate  unto  my 
grandchildren  and  to  the  issue  of  any  grandchild  who  may  have  died  leav- 
log  issue  equally  per  stirpes  and  not  per  capita,  share  and  share  alike." 

The  testator  died  a  resident  of  this  state  in  1884,  survived  by  his 
widow  and  a  daughter,  Sarah  Frances  Mead,  their  only  child,  and  by 
1 1  grandchildren,  Issue  of  her  marriage  with  G^rge  W.  Mead.  The 
widow  died  in  1892,  and  one  of  thegrandchildren,  John  S.  Mead,  in 
1897,  leaving  a  will,  but  no  issue.  The  testator's  datig^ter  is  still  liv- 
ing. About  90  per  cent,  of  the  estate,  amounting  to  more  than  $1,- 
000,000,  is  personal  property.  The  trustees  of  the  Studwell  will  have, 
since  the  death  of  John  S.  Mead,  or  the  end  of  the  then  current  quar- 
ter, paid  the  net  income  to  the  surviving  donees,  and  settled  their  ac- 
counts, as  such  trustees,  in  the  Surrogate's  Court,  on  the  appearance 
of  the  parties  in  interest,  including  the  plaintiffs  herein,  up  to  the  15th 
da^  of  April,  1909,  and  wherein  such  payments  were  allowed  without 
objection. 

The  plaintiffs  claim  that  John  S.  Mead  took  a  vested  remainder  in 
one-eleventh  of  the  Studwdl  estate,  subject  to  the  trust  estate,  and 
contingent  only  upon  his  death  without  issue;  that  upon  his  death 
without  issue  his  estate  remained  vested  and  passed  under  his  will; 
and  that  they  are  not  precluded  by  the  judicial  settlement  from  recov- 
ering from  subsequent  income  in  the  hands  of  the  trustees  the  amount 
which  accrued  upon  his  ^are  after  his  death,  and  was  paid  by  them 
to  the  surviving  donees. 

The  defendants  claim,  on  the  other  hand,  that  die  interest  of  John 
S.  ceased  upon  his  death  pending  his  mother's  life  estate,  or  passed  to 
the  surviving  donees,  and  that,  in  any  event,  the  plaintiffs  are  pre- 
cluded by  the  judicial  settlement  from  recovering  any  income  upon  his 
share. 

The  trial  court  held  that  John  S.  took  a  vested  remsunder,  but  that, 
upon  his  death  prior  to  the  death  of  his  mother,  any  right  which  he 
had  in  the  income  ceased ;  that  subsequent  income  iqxm  his  share  was 
undisposed  of  by  his  grandfather's  will,  and  went,  one-eleventh  to 
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the  plaintiffs,  and  the  remainder  to  the  oAer  grandchildren;  and  that 
the  judicial  settlement  is  a  bar  to  a  recovery  by  the  plaintiffs  of  any 
income  which  accrued  from  the  death  of  John  S.  up  to  the  time  of  the 
settlement.   Both  sides  appealed. 

The  ruling  of  the  trial  court  that  John  S-  Mead,  as  well  as  each 
of  the  other  grandchildren,  took  a  vested  remainder  in  one-eleventh 
of  the  Studwell  estate,  is  entirely  correct.  Real  Property  Law  (Consol. 
Laws  1909,  c.  50)  §§  35,  37,  40;  Hennessy  v.  Patterson,  85  N,  Y.  91, 
104;  Matter  of  Tompkins,  154  N.  Y.  634,  644,  49  N.  E.  135;  Con- 
nelly V.  O'Brien,  166  N.  Y.  406,  60  N.  E.  20;  Stringer  v.  Young, 
191  N.  Y.  157,  83  N.  E.  690;  Davidson  v.  Jones,  112  App.  Div.  254, 
98  N.  Y.  Supp.  265;  Runyon  v,  Grubb,  119  App.  Div.  17,  103  N.  Y. 
Supp.  949;  Trowbridge  v.  Coss,  126  App.  Div.  679,  110  N.  Y.  Supp. 
1108;  Doscher  v.  Wyckoff,  132  App.  Div.  139,  116  N.  Y.  Supp.  389. 
It  is  true  that  the  death  of  John  S.  before  his  mother,  leaving  issue, 
was  a  contingency  upon  which  his  estate  might  have  been  divested, 
and  vested  in  his  issue ;  but  this  was  not  an  event  upcm  which  the  vest- 
ing in  him  depended.  Doscher  v.  Wyckoff,  132  App.  Div.  139,  142, 
116  N.  Y.  Supp.  389.  "It  was  not  a  gift  limited  to  take  effect  upon 
an  uncertain  event;  it  was  a  gift,  which  the  uncertain  event  might 
chance  to  defeat."  String;er  v.  Young,  191  Nt  Y.  157,  162,  83  N.  E. 
690,  692.  The  event  in  this  case,  the  death  of  the  donee  leaving  issue, 
did  not  happen,  and  his  gift  was  not  defeated,  but  remained  vested. 

It  is  claimed  that  the  language  of  the  testator,  "and  upon  the  death 
of  my  said  daughter  I  then  give,  devise  and  bequeath  my  entire  estate 
unto  my  grandchildren,"  shows  an  intention  to  postpone  the  vesting 
of  the  remainders.  But  such  is  not  the  effect  of  that  language.  Mitch- 
ell V.  Knapp,  54  Hun,  500,  8  N.  Y.  Supp.  40;  Sage  v.  Wheeler,  3  App. 
Div.  38,  37  N.  Y.  Supp.  1107;  Roome  v.  Phillips,  24  N.  Y.  463; 
Byrnes  v.  Stilwell,  103  N.  Y.  453,  9  N.  E.  241,  57  Am.  Rep.  760; 
Nelson  v.  Russell.  135  N.  Y.  137,  31  NT  E.  1008;  Connelly  v.  O'Brien, 
166  N.  Y.  406,  60  N.  E.  20. 

[2]  Adverbs  of  time,  such  as  "upon,"  "then,"  "from  and  after," 
etc.,  in  the  devise  or  bequest  of  a  remainder  limited  upon  a  life  es- 
tate, are  construed  to  relate  merely  to  the  time  of  enjoyment  of 
the  estate,  and  not  to  the  time  of  its  vesting  in  interest.  Acker- 
man  v.  Ackerman,  63  App.  Div.  370,  372,  71  N.  Y.  Supp.  780; 
Trowbridge  v.  Coss,  supra;  Hersee  v.  Simpson,  154  N.  Y.  496,  500, 
48  N.  E.  890;  Connelly  v,  O'Brien,  166  N,  Y.  406,  408,  60  N.  E. 
20.  The  words,  "and  to  the  issue  of  any  grandchild  who  may  have 
died  leaving  issue/'  do  not  prevent  the  vesting  of  the  remainder 
in  the  grandchildren.  Bowditch  v.  Ayrault,  138  N.  Y.  222,  33  N. 
E.  1067;  Matter  of  Brown,  154  N.  Y.  313,  48  N.  E.  537;  Matter 
of  Tompkins,  154  N.  Y.  634,  49  N.  E.  135 ;  Stringer  v.  Young, 
supra;  Matter  of  Moloughney,  67  App.  Div.  148,  73  N.  Y.  Supp. 
598;  Davidson  v,  Jones.  112  App.  Div.  254,  98  N.  Y.  Supp.  265; 
Doscher  v.  Wyckoff,  supia. 

The  ^ft  to  the  issue  is  dearly  not  ori^:inal,  but  substitutional; 
St  is  pnmarily  directly  "unto  my  grandchildren^  and  to  the  issue 
of  any  grandchild  who  may  have  died  leavii^  issue."   This  ian- 
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guage  makes  the  gift  to  the  issue  substitutional.  Ackeii  v.  Osborh, 
45  N.  J.  Eq.  377,  17  Atl.  767 ;  Wescott  v.  Higgins,  42  App.  Div. 
69,  58  N.  Y.  Supp.  938;  Matter  of  Moloughney,  supra;  Jones  v. 
Hand,  78  App.  Div.  56,  79  N.  Y.  Supp,  55i5;  Davidson  v.  Jones, 
supra;  Bowditch  v.  Ayrault,  supra. 

The  word  "and"  in  the  phrase  "and  to  the  issue,"  etc.,  quoted 
above,  is  used  in  a  substitutional  or  alternative  sense,  and,  if  neces- 
sary, should  be  construed  to  mean  "or."  Roome  v.  Phillips,  24 
N.  Y.  463,  469;  Roe  et  al.  v.  Vingut,  117  N.  Y.  20+,  216,  22  N. 
E.  933. 

The  contention  that  the  grandchildren  took  jointly  cannot  be 
maintained.   The  statute  provides  that: 

"Every  estate  granted  or  devised  to  two  or  more  persons  In  tbelr  own 
ri^t  ntaU  be  a  tenancy  In  common,  nnless  exxweealy  declared  to  be  In  Joint 
tenancy."  Real  Prop.  Law.  |  06. 

And  the  courts  have  steadily  refused  to  infer  a  joint  tenancy,  in  . 
the  absence  of  words  expressly  intended  to  declare  it.  Steinway 
V.  Steinway,  163  N.  Y.  183,  57  N.  E.  312;  Matter  of  Russell,  168 
N.  Y.  169,  6KN.  E.  166;  Matter  of  Conger,  81  App.  Div.  493,  80 
N.  Y.  Supp.  933.  There  is  no  express  declaration  of  a  joint  ten- 
ancy in  this  will,  nor  any  words  expressly  intended  to  declare  it. 
Not  only  so,  the  language  used  is  such  as  has  always  been  held 
to  create  a  tenancy  in  common.  Stevenson  v.  Lesley,  70  N.  Y. 
512,  516;  Bisson  v.  W.  S.  R.  R.  Co.,  143  N.  Y.  125,  130,  38  N.  E. 
104;  Lyons  v.  Ostrander,  167  N.  Y.  135,  60  N;  E,  334;  Langley 
v.  Westchester  Trust  Co.,  180  N.  Y.  326,  73  N.  E.  44.  "'When  an 
equality  or  inequality  of  shares  is  prescribed  in  express  words,  the 
language  was  always  held  to  create'  the  relation  of  tenants  in 
common."  Moffett  v.  Elmendorf,  152  N.  Y.  475,  484,  46  N.  E.  845. 
847  (57  Am.  St.  Rep.  529). 

Neither  is  this  a  gift  to  a  class,  namely,  "a  gift  of  an  aggregate 
sum  to  a  body  of  persons  uncertain  in  number  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time,  who  are  all  to  take  in 
equal  or  in  some  other  definite  proportions,  the  share  of  each  be-, 
ing  dependent  for  its  amount  upon  the  ultimate  number."  Her- 
zog  V.  Title  Guarantee  &  Trust  Co.,  177  N.  Y.  86,  97,  69  N.  E. 
283,  286  (67  L.  R.  A.  146).  "A  bequest  is  not  a  gift  to  a  class 
where,  at  the  time  of  making  it,  the  number  of  the  donees  is  cer- 
tain, and  the  share  each  is  to  receive  is  also  certain,  and  in  no  way 
dependent  for  its  amount  upon  the  members  who  shall  sur- 
vive." Id. 

The  time  of  the  gift  here  was  the  death  of  the  testator;  and  it 
was  to  his  grandchildren,  share  and  share  alike.  There  were  11 
of  these,  all  living  at  that  time.  There  was,  therefore,  no  uncer- 
tainty as  to  either  the  number  of  donees  or  the  share  each  was 

to  receive. 

The  gift  to  the  issue  of  any  grandchild,  who  may  have  died  leav- 
ing issue,  is  not  inconsistent  with  an  intention  to  make  the  gift  to 
the  grandchildren  distributively,  and  as  tenants  in  common,  nor 
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does  it  tend  to  prove  that  the  gift  was  to  a  class  collectively.  Mat- 
ter of  Russell,  168  N.  Y.  169,  178,  61  N.  E.  166. 

[3]  The  rents  and  profits  arising  upon  the  share  of  John  S.  Mead, 
after  his  death,  belong  to  the  persons  presumptively  entitled  to 
the  next  eventual  estate.  Real  Prop.  Law,  §  63.  That  is  to  say, 
they  belong  to  his  estate  and  to  the-persons  entitled  thereto  un- 
der his  will.  Delafield  v.  Shipman,  103  N.  Y.  463, 9  N.  £.  184;  Mat- 
ter of  Brown,  supra ;  Matter  of  Tompkins,  supra ;  Matter  of  Har- 
teau,  125  App.  Div.  710,  110  N.  Y.  Supp.  59;  Gould  v.  Rutherford, 
79  Hun,  280,  29  N.  Y.  Supp.  362. 

It  follows  that  the  learned  trial  court  erred  in  holding  that  only 
one  eleventh  of  one  twenty-second  part  of  the  income  belongs  to 
the  plaintiffs.  The  whole  of  the  income  upon  the  share  of  John 
S.  Mead,  or  one  twenty-second  part  of  the  entire  income,  belongs 
to  them,  except  such  as  was  otherwise  disposed  of  by  the  judicial 
settlement. 

[4]  It  appears  that  the  accounts  of  the  trustees  under  the  will 
were  judicially  settled  in  the  Surrogate's  Court  on  the  18th  day 
of  May,  1909,  up  to  the  15th  day  of  April  of  that  year.  This  set- 
tlement, to  which  the  plaintiffs  herein  were  parties,  is  conclusive 
upon  all  payments  covered  by  it,  and  precludes  the  recovery  of 
the  same,  or  any  part  thereof,  in  this  action.  Such  settlement,  how- 
ever, is  not  binding  upon  any  rents,  issues,  profits,  or  income  which 
have  accrued  since  that  time.  Code  Civ.  Proc.  §§  2742,  2813;  Rudd 
V.  Cornell,  171  N.  Y.  115,  63  N.  E.  823;  Matter  of  Hoyt,  160  N. 
Y,  607,  55  N.  E.  282,  48  L.  R.  A.  126;  Powditch  v.  Ayrault,  supra; 
Kirk  V.  McCann,  117  App.  Div.  56,  101  N.  Y.  Supp.  1093;  Matter 
of  Elting,  93  App.  Div.  516,  87  N.  Y.  Supp.  833;  Matter  of  Haight, 
51  App.  Div.  310,  64  N.  Y.  Supp.  1029. 

The  interlocutory  judgment  appealed  from  must  be  modified,  in 
accordance  with  the  views  expressed  herein,  and,  as  modified,  af- 
firmed, with  costs  of  this  appeal  payable  to  the  plaintiffs  out  of 
the  estate.  All  concur. 


AtDMAN  V.  ENTBKPRIRE8  OB*  MAX  fiABIKOFT. 

(Supreme  Gonrt;  Appellata  Term,  First  Dq^atment  Noreoober  8,  1912.) 

Af  PEAL  AND  BasoB  ^  1015*)— Bxvnv— Obakt  or  Maw  Taui'— IzraonioEST 
Grounds. 

Wbere  the  erldenee  was  conflicting,  the  wdw  setting  aside  a  verdict 
recites  no  grmmda  for  granting  it,  no  opinion  was  written,  and  the  rec- 
ord falls  to  disclose  any  safllcl«Dt  reason  for  setting  aside  the  Todlct,  It 
will  be  reinstated  especially  where  two  Juries  have  reached  the  sama 

conclusion. 

[Ed.  Note.— For  other  casea,  see  Appeal  and  Error,  Coat  DJc  H  8S0&- 
8876;  Dec  Dig.  S  1016.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sbcth 
District.  
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Action  by  Dorothy  £.  Aidman  against  Enterprises  of  Max  Rab- 
inoflf.  From  an  order  setting  aside  a  verdict  for  plaintiff,  she  ap- 
peals.  Reversed,  and  verdict  reinstated. 


Argued  October  term.  1912,  before  SEABURY,  GUY,  and  BI- 


Henry  Zacks,  of  New  York  City,  for  appellant. 
William  Klein,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  is  an  action  under  a  contract  of  employ- 
ment The  plaintiff  claims  that  she  was  wrongfully  discharged. 
The  defendant  contended  that  the  plaintiff  left  the  employ  of  the 
defendant  of  her  own  accord.  These  conflicting  contentions  pre- 
sented the  issues  of  fact  which  the  court  below  submitted  to  the 
jury.  The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  which, 
upon  motion  of  the  defendant,  the  court  set  aside. 

The  order  setting  aside  the  verdict  does  not  recite  the  grounds 
upon  which  the  motion  was  granted,  nor  did  the  learned  court  be- 
low write  any  opinion  in  disposing  of  the  motion.  A  review  of  the 
record  has  foiled  to  disclose  any  sufficient  reason  for  setting  aside 
the  verdict  of  the  jury.  This  case  has  now  been  twice  tried  and 
submitted  to  two  juries.  In  both  instances,  the  verdicts  of  the 
ju^  have  been  rendered  in  favor  of  the  plaintiff. 

Order  reversed,  with  costs,  and  verdict  reinstated,  with  costs. 


(Snprone  Court  App^ate  T^m,  First  Departmokt   Novembar  8,  1912.) 

IilNDLOBD  AlTD  TBNJklfT  (H  161*)— DxnEOTm  PmilBIS— LOABILITT  OF  L4HD- 
Z«BD. 

A  landlord,  who  In  good  faith,  leased  his  entire  building  to  a  lessee, 
who  agreed  to  keep  the  premises  in  good  repair  at  his  own  owt  Is  not 
liable  for  InJarlea  to  a  snbeeqaent  tenant  of  a  room  In  the  building, 
caused  more  than  a  year  later  by  a  defective  floor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tmant  Oent  Dig.  H 
68CMB7.  639,  641;  Dec.  Dig.  f  164.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third 
District 

Action  by  Mary  Jenkins  against  Fanny  Gnien  and  others.  Prom 
a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Walter  G.  Evans,  of  Rome,  for  appellants. 

Sidney  H.  Stuart  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  recovered  for  personal  injuries  caused  by^ 
falling:  through  a  fioor  of  a  room  rented  and  occupied  by  her  in  a. 
building  owned  by  defendants.   In  her  complaint  she  alleges,  in 

^WoUiar  CUM  bm  mom  toplo  4  t  vuaamaDea.  AAbl  Dlsi.  1907  to  data,  ft  Rep'r  Indezaa- 
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substance,  that  the  floor  was  negligently  and  dangerously  con- 
structed,  and  was  allowed  to  become  or  remain  in  dangerous  con- 
dition, prior  to  her  occupation  of  the  room.  Her  evidence  fails 
totally  to  sustain  this  allegation,  or  any  cause  of  action  i^ainst 
the  defendants. 

There  was  practically  no  conflict  of  evidence  as  to  the  facts. 
Plaintiff  entered  into  possession  in  January,  1912;  but  the  terms 
of  her  lease  are  not  shown.  The  accident  occurred  on  July  30th. 
She  fell  through  at  a  point  where  the  flooring  was  apparently  only 
about  one-half  of  an  inch  thick  and  where  the  boards  seemed  "well 
worn."  The  janitor  also  testified,  over  defendants'  objection,  that 
the  boards  were  "decayed,  all  pulpy  like,  that  a  nail  wouldn't  hold" ; 
also  (although  his  testimony  is  not  very  clear  as  referring  to  the 
same  floor  or  place)  that  it  had  given  way  in  similar  fashion  some 
two  months  earlier. 

It  will  be  observed  that  the  accident  complained  of  occurred 
six  or  seven  months  after  plaintiff  had  entered  into  possession,  and 
the  previous  accident,  from  which  notice  to  the  landlord  might 
be  presumed,  Ave  months  after  her  entry.  Defendants  introduced, 
without  objection  or  challenge  of  its  good  faith,  a  lease  of  the 
entire  building  to  one  Siegel,  leasing  to  him  the  entire  premises 
from  April  1,  1911,  and  containing  a  clause  that  the  tenant  agreed 
to  keep  the  premises  in  good  and  sufficient  repair  at  his  own  cost. 
Under  the  circumstances,  there  was  no  liability  upon  the  defend- 
ants in  any  aspect  of  the  case. 

Appellants'  reference  to  the  case  of  Tenement  House  Depart- 
ment V.  Weil  &  Mayer  (recently  decided  in  this  court)  76  Misc. 
Rep.  273,  134  N.  Y.  Supp.  1062,  is  entirely  inept. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event.  All  concur. 


(Sniffeme  Oonrt  Apellate  Term,  Flrat  Depaxtment.  November  B,  IMS.) 

Bbokkbs  (i  63*>— BxcEAHaB  OF  Lastd^Bxoht  to  GoiairaBioff. 

A  broker  could  not  recover  oommlsBlonB  for  having  effected  an  enhance 
of  land,  where  the  thlM  pesson  procured  did  not  have  a  good  tiO»,  and 
the  exclusion  of  testlmmr  optm  sadi  a  material  issue  was  loqinper. 

[Bd.  Note.— For  other  cases,  see  Brokei^  Cent  Dig.  H  ISb  M-M; 

Deo.  Dig.  i  6S.«1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Louis  Stackell  against  George  B.  Hayes  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed,  and 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,.JJ. 


George  B.  Hayes,  of  New  York  City  (Isidor  Niner,  of  New  York 
City,  of  counsel),  for  appellants. 

Harry  Stackell,  of  New  York  City,  for  respondent.  
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GUY,  J.  Plaintiflf  sues  to  recover  broker's  commissions  for  serv- 
ices in  bringing  about  an  agreement  to  exchange  real  property  of 
defendants  for  real  property  belonging  to  one  Levine,  another 
customer  of  plaintiff. 

One  of  the  defenses  set  up  in  the  answer  is  that  Levine  did  not 
have  a  good  title  to  the  property,  which  he  agreed  to  exchange  for 
that  of  the  defendants,  and  was,  therefore,  not  ready,  able,  and 
willing  to  convey.  Defendants  offered  evidence  in  support  of  this 
allegation  of  the  answer,  which  evidence  was  excluded  under  de- 
fendants' exception.  The  ability  or  inability  of  the  proposed  pur- 
chaser to  convey  a  good  title  is  a  material  issue  in  an  action  of 
this  character  (Norman  v.  Reuther,  25  Misc.  Rep.  161,  163,  54  N. 
Y.  Supp.  152;  Wiley  v.  Kraslow  Construction  Co.,  141  App.  Div. 
706,  708,  126  N.  Y.  Supp.  879),  and  the  exclusion  of  such  evidence  v 
was  reversible  error. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellants  to  abide  the  event.  AH  concur. 


SPITZER  T.  ROSBNBAUH  et  al. 

(Supreme  Coart.  Appellate  Term.  First  Dwartment  NovMiiber  8,  1912.) 

Tbial  (f  62*)— -Rebutiai/ — lasDEa 

Though,  In  an  acUoa  tat  an  vmsHoyVu  wagMt  tbe  queBtttm  of  whether 
defmdant  retained  a  certain  sum  a  week  from  plalntUTs  salary  as  se- 
cnrity  against  plaintlfTs  striking,  or  whether  it  was  retained  as  compen- 
sation for  wasting  material,  was  not  raised  the  pleadings,  if  it  was 
raised  b;  ida]ntifl*8  proofs  and  was  material,  defradant  was  entitled  to 
offer  counter  proof. 

[Ed.  Note.— For  other  case^  see  Trial,  Uent  Dig.  U  14fr-100;  Pea 
Dig.  i  62.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 

District. 

Action  by  Lief  Spitzer  against  Leon  Rosenbaum  and  another. 
■    From  a  judgment  for  plaintiff,  defendants  appeal.   Reversed,  and 
new  trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Joseph  P.  Friedman,  of  New  York  City,  for  appellants. 
Nathaniel  Choloney,  of  New  York  City,  for  respondent 

BIJUR,  J.  A  part  of  plaintiff's  claim  was  conceded,  namely,  $7.- 
59.  The  appeal  refers  to  the  award  of  $63.50  on  the  second  cause 
of  action. 

The  trial  of  this  case  was  radically  confused  by  insufficiency  of 
pleading  and  irregular  proof  thereunder.  The  result  is  that  the 
real  point  in  controversy,  namely,  whether  defendants  retained  50 
cents  a  week  out  of  plaintiff's  salary  conditionally,  as  security 
against  his  going  on  strike  (which  it  is  conceded  he  did  not  do). 

«For  otber  e«M«  m«  wune  topic  A  |  kuhub  la  Dec  *  Am.  Dlga.  1H7  to  date,  ft  Rap'r  Ind«»« 
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or,  as  defendants  claim,  whether  they  retained  it  absolutely  as*  com- 
pensation for  estimated  "waste"  of  material  which  he  would  com- 
mit in  the  course  of  manufacture,  was  not  submitted  to  the  jury. 
It  is  true  that  this  question  is  not  raised  by  the  pleadings;  but  it 
was  raised  by  plaintiff's  proofs,  and  the  defendants  should  have 
been  permitted  to  meet  it  by  counter  proof. 

Under  the  circumstances,  the  judgment  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


(Supreme  Oonrt,  Ai^late  X«m,  Flrat  Department  November  8>  1912.) 
Husband  akd  Win  (|  26*)-^obitot  or  Husbars  vob  ^ntn— Saish- Bn- 

DEN  OK. 

In  an  action  for  the  price  of  perfume,  ordered  by  defendant's  hnsband 
and  delivered  to  her  store,  where  she  dealt  only  In  cigars,  candies,  and 
etatione^y,  and  Immediately  retamed  hy  her  unopened,  the  only  evidence 
that  the  hu^nd  had  authoriQr  to  purchase  articles  for  defendant  was 
the  afflnnatlTe  answer  of  defmdant  to  the  gnestlMi,  "As  a  mle  people 
know  the  two  of  yon  as  attending  to  ^  business  most  of  the  tlmeT' 
field,  that  a  flndlng  that  the  husband  was  the  wife's  agent  was  not 
justified. 

[Ed.  Mote.— For  other  Ctteew,  see  Husband  and  "WUn,  Cent  IMg.  H 


ISl,  1S8,  154,  525;  Dec  Dig.  S  25.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  National  Perfume  Company  against  Pauline  Ja- 
cobson.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 
Argued  October  term,  1912,  before  SEABURY.  GUY,  and  BI- 


Louis  A.  Sable,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  recovery  in  this  case  was  for  a  package 
containing  perfume,  ordered  by  defendant's  husband  and  delivered 
to  her  store,  where  she  dealt  only  in  cigars,  candies,  and  stationery, 
and  immediately  returned  by  her  unopened.  There  was  no  evi- 
dence that  the  husband  had  authority  to  purchase  articles  for  de- 
fendant, except  the  affirmative  answer  of  defendant  to  the  ques- 
tion: 

"As  a  rale  people  know  the  two  of  you  as  attending  to  the  boslness  most 

of  the  time?" 

This  answer,  in  the  form  in  which  it  was  given,  and  particularly 
when  read  in  the  context  of  the  testimony  preceding  it  and  follow- 
ing it,  fails  to  justify  a  finding  that  the  husband  was  the  wife's 
agent.  We  may  add  that  such  authority  is  repeatedly  denied  by 
defendant 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

*Por  oUier  euw  im  same  topic  4  i  mdubbb  in  D«c.  A  Am.  Slga.  IW7  to  iMtt,  *  Rqt'r  Indnw 
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SCHENCK  T.  FISCHER. 
(Svpnme  Oovrt,  App^ate  Term,  Bint  D^rtment  Morember  8,  1012.) 

Where  defaidant  admitted  liability  on  a  cause  of  action  for  $30.05, 
and  set  up  a  connterclaim,  wblch  was  dismissed,  plalntifC  was  entitled  to 
jQdgmrat  for  that  amonnt,  and  a  Judgment  for  defendant  was  erroneous. 

[Ed.  Note.— For  otber  cases,  see  Judgment,  Osnt  Dig.  H  187.  13^  140; 
Dec.  Dig.  I  84.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Elliott  Schenck  against  Louis  Fischer.  From  a  judg- 
ment £or  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 

JUR.  JJ. 

Guernsey  Price,  of  New  York  City,  for  appellant 
Charles  Fischer,  of  New  Y<»'k  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  on  five  causes  of  action  arising  out  of 
a  contract.  The  total  amount  claimed  was  over  $200.  The  third 
cause  of  action,  amounting  to  $30.05,  was  expressly  admitted  by  de- 
fendant.   Defendant  set  up  a  counterclaim  of  $36. 

From  the  record  it  appears  that  the  counterclaim  was  dismissed, 
whereupon  plaintiff  admittedly  became  entitled  to  a  judgment  for 
$30.05;  yet  judgment  for  the  defendant  was  rendered  in  the  sum 
of  $22.31,  consisting  of  $2.31  "fees"  and  $20  "extra  fees." 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event  All  concur. 


(78  Ulse.  Rep.  188.) 

SHAFFER  T.  YANDEWATER  &  CO.,  limited. 

(Bn^eme  Court,  Appellate  Term,  First  Department  November  8,  1912.) 

COUnS  it  80*) — ^UUNIOIFAL  COUB-P— TnCB  FOB  Dboibioit — JUBtSDIOnOH. 

The  dedsion  of  a  Justice  of  the  Municipal  Court  of  New  Tork,  deliv- 
ered at  5:45  o'clock  on  tbe  evening  of  the  last  day  allowed  for  rendering 
each  Judgment,  after  the  clerks  &ad  left  for  the  day  and  tbe  office  was 
dosed  to  tbe  pabllc,  1*  not  delivered  to  tbe  derk  within  the  time  pre- 
■crlbed  by  statate,  and  the  Jastlce  loses  Jnrlisdictlon  of  the  cause. 

[Ed.  Note.— Vor  otber  cases,  see  Courts,  Cent  Dig;  11  U0-128:  Dec. 
Die  I  80.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  Charles  W.  Shaffer  against  Vandewater  &  Co.,  Lim- 
ited. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed. 
Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 

JUR.  JJ-  
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Edgar  N.  Dollin,  of  New  York  City  (George  B.  Keelcr,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  KunU,  of  New  York  City  (Abraham  P.  Wilkes,  of  New 
York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  judgment  must  be  reversed,  because  it  was 
not  rendered  in  accordance  with  the  terms  of  the  statute.  The 
last  day,  under  the  statute  and  stipulation  of  the  parties,  upon 
which  the  court  below  was  authorized  in  this  case  to  render  judg- 
ment, was  February  27,  1912.  At  5 :4S  p.  m.  on  that  day,  the  jus- 
tice before  whom  this  cause  was  pending  signed  the  judgment  and 
left  it  in  the  clerk's  office.  The  judgment  was  dated  as  having  been 
signed  by  the  justice  on  February  29,  1912.  At  the  time  the  jus- 
tice left  the  judgment  in  the  clerk's  office  on  Februray  27th,  the 
clerks  had  left  the  office  for  the  day,  and  the  office  itself  was  closed 
to  the  public. 

Whether  we  assume  that  the  delivery  in  the  office  was  equiva- 
lent to  the  delivery  to  the  clerk  to  be  filed  the  next  day  (Hathaway 
V.  Howell,  54  N.  Y.  97),  or  that,  in  view  of  the  date  upon  the 
judgment,  the  justice  intended  it  to  be  filed  on  February  29th,  it 
is  clear  that  in  either  case  the  decision  was  not  filed  within  the 
time  prescribed  by  section  230  of  the  Municipal  Court  Act  (Laws 
1902,  c.  580).  In  neither  alternative  can  the  decision  properly  be 
said  to  have  been  delivered  to  the  clerk  within  the  statutory  time. 
It  is  well  settled  that,  where  the  decision  of  a  justice  is  not  de- 
livered to  the  clerk  within  the  time  prescribed  by  statute,  the  jus- 
tice loses  jurisdiction  of  the  cause.  Van  Valis  v.  Charcona,  40 
Misc.  Rep.  226,  81  N.  Y.  Supp.  630. 

Judgment  reversed,  without  costs,  and  complaint  dismissed.  All 
concur. 


OBOBOB  a  SUNT  00.  V.  KAXfiVIMSKY. 

(Sapreme  Oourt.  Appellate  Term,  First  Department  Noranber  8,  1012.) 

TbIAL  (J  178*) — DlEBCnKG  VrBDIOT^TlMB  OF  MoTion. 

While  tbe  court  may  reserve  its  decision  on  plalntUPs  motion  to  set 
aside  tbe  verdict,  and  afterwards  set  It  asid^  It  cannot  grant  plaintiff's 
motion,  made  for  the  flnt  time  after  verdict  tar  dlrectim  of  a  vwdlct 
in  Its  favor. 

[Ed.  Note^lVtr  other  eases,  see  Trial,  Oent  Die  |  887;  Dec  Dig.  | 
178.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  the  George  C.  Flint  Company  against  Moses  L.  Male- 
vinsky.  From  a  judgment  entered  by  direction  of  the  court  in 
plaintiff's  favor,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 

JUR.  JJ-  
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Dennis  F.  O'Brien  and  M.  L.  Malevinsky,  both  of  New  York 
City,  for  appellant. 

Charles  La  Rue,  of  New  York  City,  for  respondent. 

PER  CURIAM.  At  the  close  of  the  trial  in  this  case  the  de- 
fendant moved  for  a  dismissal  of  the  complaint.  Upon  this  mo- 
tion the  court  ruled  as  follows: 

**I  will  reserve  my  deddon,  and  I  will  allow  tbe  Jury  to  pass  apon  tbe  facts." 

After  the  charge,  the  jury  retired  and  rendered  a  verdict  for  the 
defendant  The  plaintiif  then  moved  to  set  aside  the  verdict,  and, 
for  the  first  time,  also  moved  fcv  a  direction  of  a  verdict  in  its  fa- 
vor.  The  court  then  said : 

"I  will  reserre  dedaloa  on  tbe  motion  to  set  aside  the  verdict,  and  also  on 
your  motion  to  direct  a  verdict  for  the  plaintiff.   «    •    *  " 

The  jury  was  thereupon  discharged,  and  several  days  later  the 
court  below  set  aside  the  verdict  of  the  jury  and  granted  plaintiff's 

motion  for  the  direction  of  a  verdict  in  its  favor,  and  directed  that 
judgment  be  entered  in  favor  of  the  plaintiff  for  the  amount  of  its 
claim. 

The  plaintiff,  having  elected  to  take  his  chances  with  the  jury, 
must  be  content  with  the  verdict  (Grogan  v.  Brooklyn  Heights 
Railroad  Co.,  107  App.  Div.  254,  95  N.  Y.  Supp.  23),  and  it  should 
stand,  unless  it  should  be  set  aside  by  the  trial  justice  upon  proper 
grounds  and  for  legal  reasons.  The  court  had  a  right  to  reserve 
its  decision  upon  plaintiff's  motion  to  set  aside  the  verdict,  and  to 
subsequently  make  an  order  setting  it  aside;  but,  further  than  this, 
it  could  not  go. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


i78  Mls&  Bcv.  18&) 

LSSSBa  T.  EITOWITZ. 
(Snpreme  Court,  Appellate  Term,  First  Departm^t  17oT«nber  8,  ldl2.) 
OotTBia  (S  188*)— Municzp^  Coubts— Dibiiib8ai.  fob  VAumem  or  Pioor— 

FOSK  OF  JUDOiaNT. 

Under  Mnnldpal  Court  Act  (Laws  1902,  c.  660)  |  248,  providing  that 
Judgment  dismissing  the  action  without  prejudice  to  a  new  action  shall 
be  rmdered,  where  plaintiff  does  not  prove  hla  cause  of  action,  and  sec- 
tion 240,  providing  that  judgment  dismissing  the  action  on  the  m^ts 
may  be  rendered  where,  at  the  close  of  the  whole  case,  the  court  Is  of 
the  opinion  that  plaintiff  is  not  entitled  to  recover  as  a  matter  of  law, 
where  defendant  moved  to  dismiss  the  complaint  for  failure  of  proof, 
and  rested  without  giving  testimony,  jodgment  absolute  against  plaintUf 
was  erroneous,  and  should  be  modified  to  dismiss  flie  complaint  without 
prejudice. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  400,  412,  418, 
429,  458;  Dec.  Dig.  f  ISO.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict^  
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Action  by  Selig  Lesser  a^inst  Elkonan  Kivowitz,  From  a  judg- 
ment for  defendant,  plaintiff  appeals.   Modified  and  affirmed. 

Argued  October  term,  1912.  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Jacob  Stone  Freedman,  of  New  York  City,  for  appellant 
Cohen  &  Shiverts,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  plaintiff  herein  claimed  ownership  of  cer- 
tain chattels,  and  to  have  obtained  his  title  thereto  by  virtue  of 
a  chattel  mortgage  upon  which  the  mortgagor  defaulted.  The 
pleadings  were  oral,  and  the  answer  a  general  denial.  At  the  close 
of  the  plaintiff's  case,  the  defendant  moved  to  dismiss  the  com- 
plaint, upon  the  ground  that  plaintiff  had  failed  to  prove  damages, 
and  also  that  the  property  shown  to  have  been  in  the  possession 
of  the  defendant  was  not  the  same  property  covered  by  the  mort- 
gage. This  motion  was  denied,  and  the  defendant  thereupon  rest- 
ed, without  giving  any  testimony. 

The  court  below  rendered  a.  judgment  absolute  against  the  plain- 
tiff, and  in  favor  of  the  defendant.  A  judgment  of  this  character 
can  only  be  given  when  it  appears  from  the  whole  case  that  the 
plaintiff  cannot  recover  as  a  matter  of  law.  Section  249,  Municipal 
Court  Act  (Laws  1902,  c.  580) ;  Sultan  v.  Misrahi,  47  Misc.  Rep. 
655,  94  N.  Y.  Supp.  519.  In  the  case  at  bar  the  plaintiff  failed  in 
his  proof,  and  the  judgment  should  have  been  without  prejudice  to' 
a  new  action.   Section  248,  Municipal  Court  Act. 

Judgment  modified,  by  providing  that  the  complaint  be  dis- 
missed, with  costs,  but  without  prejudice  to  a  new  action,  and,  as 
modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 


YICTORSON  T.  INTERBOBOnOH  BAFID  TRANSIT  CX>. 
(Sapreme  Oonrt,  Amtellate  Tenu,  First  Departmrat   November  8,  1912.) 

1.  Garbiebs  (I  284*)— iNjuBus  TO  Pasbenokb— I/iABiiJTT— Acts  or  Fellow 

Passenoeb. 

A  rapid  transit  company  is  not  liable  for  injuries  sustained  by  a  pas- 
sen^r  from  a  fellow  passengw  Jumping  over  tbe  gate  of  its  closed  car 
and  striking  her.  onless  such  act  could  reasonably  hare  been  anticipated 
by  Its  employes. 

[Ed.  Note.— For  otber  cases,  see  Carriers,  Cent  Dig.  H  1127-1135. 
1173,  1222;  De&  Dig.  {  284.*] 

2.  Oabbiebb  (I  321*) — Injubibs  to  Passehgbb— LiABiLrrr. 

In  an  action  against  a  carrier  for  injuries  to  a  passenger  from  the  act 
of  a  fellow  passenger,  an  Instruction  that  It  was  the  carrier's  duty  to 
carry  the  paasoiger  safely,  thus  making  it  an  insurer  of  the  passenger's 
safety,  and  withdrawing  the  question  of  n^llgenoe  from  the  Jury,  was 
OToneous. 

[Ed.  Note.— For  other  cases,  see  Carriers.  Gent  Dig.  H  1247.  1326-1330.. 
1B4S:  Dec.  Dig.  |  321.*] 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Anna  Victorson  against  Interborough  Rapid  Transit 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 

JUR.JJ. 

James  L.  Quackenbuch,  of  New  York  City  (Bayard  H.  Ames, 
and  Walter  Henry  Wood,  both  of  New  York  City,  of  counsel),  for 
appellant. 

M.  Casewell  Heine,  of  New  York  City,  for  respondent. 

SEABURY,  J,  This  is  an  action  to  recover  damages  for  per- 
sonal injuries.  Plaintiff  was  a  passenger  upon  one  of  the  defend- 
ant's cars,  and  claimed  to  have  been  injured  by  a  fellow  passenger, 
who,  she  claimed,  jumped  over  the  closed  gate  of  the  car  at  the 
defendant's  station  at  Twenty-Third  street. 

[1]  The  contention  of  the  plaintiff  is  that,  when  this  fellow  pas- 
senger jumped  over  the  gate,  he  struck  her  upon  the  left  shoulder 
and  arm,  from  which  she  claims  to  have  suffered  injuries,  for 
which  she  seeks  to  recover  in  this  action.  The  plaintiff  seeks  to 
hold  the  defendant  for  this  accident  upon  the  theory  that  the  guard 
in  the  defendant's  employ  did  not  prevent  the  fellow  passenger  of 
the  plaintiff  from  jumping  over  the  gate.  There  is  no  evidence  in 
the  record  to  show  that  the  defendant's  servant  had  any  reason 
to  anticipate  that  the  plaintiff's  fellow  passenger  would  attempt 
to  jump  over  the  closed  gate,  or  that  he  saw  the  occurrence,  or 
that  it  was  within  his  power  to  prevent  it.  Under  these  circum- 
stances, it  seems  to  us  that  the  evidence  is  insufficient  to  charge 
the  defendant  with  negligence. 

[2]  We  think,  also,  that  the  learned  court  below  erred  in  charg- 
ing the  jury  that  the  defendant  was  under  the  duty  to  carry  the 
plaintiff  safely.  This  charge  held  the  defendant  to  be  the  insurer 
of  the  plaintiff's  safety,  and  withdrew  from  the  jury  the  question 
of  the  defendant's  negligence.  To  this  charge  the  defendant  duly 
excepted.  The  learned  court  below  also  erred  in  refusing  to  charge 
the  jury,  as  requested  by  the  defendant : 

"That  If  they  find  tbat  the  act  of  this  passmger  In  Jumi»lng  over  the  gate 
eoald  not  reasonably  have  beai  anticipated,  tboi  their  verdict  must  be  tat 
the  defendant." 

We  think  the  defendant  was  entitled  to  this  charge,  and  that 
the  failure  of  the  court  to  so  charge  was  prejudicial  to  the  rights 
of  the  defendant.  The  record  carries  the  burden  of  other  errors, 
which,  as  the  judgment  must  be  reversed  for  the  reasons  stated, 
it  it  unnecessary  to  comment  upon. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.  AH  concur. 
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AD  ABRAHAMS  CO.  T.  KOMAROW. 


(Supreme  Coart,  An^ellate  Teem,  First  D^Mrtment.   NoT«nber  8,  1912.) 

1.  BviDEscB  ({  143*>— TnxFHOino  OomniHiOAiioHS— BiooonmoK  or  Toick. 

Id  an  action  for  tbe  price  of  certain  dreeses,  evidence  of  a  telephone 
conversation  claimed  to  bave  been  had  by  the  defendant  with  an  officer 
of  the  plabitlfl  was  Improperly  admitted,  where  the  witnese  did  not  even 
claim  to  have  recognized  the  voice  of  the  officer  with  whom  he  ^ke. 

[Kd.  Kote.— For  other  caaea,  see  Erldaice,  Cent  Dig.  t  488;  Dec.  Dig. 
I  148.*] 

2.  Tbkdkib  (i  12*)— Amount— IWBumciBwcr. 

Where,  In  an  action  for  the  price  <rf  dressea,  the  defendant  admitted 
the  orderii^  of  part  of  the  dresses,  judgment  should  hare  been  entered 
for  their  full  value,  although  the  defendant,  without  any  JustlQcation^ 
claimed  the  right  to  deduct  a  discount  of  10  i>er  cent,  and  alleged  a 
tender  of  the  reduced  amount  and  paid  It  Into  court 

[Ed.  Note.— For  other  cases,  see  Tender.  Gent.  Dig.  H  21-28;  Dec. 
Dig.  I  12.*} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Ad  Abrahams  Company  against  Abraham  Joseph  Ko- 
marow.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 


Bamett  &  Jablow,  of  New  York  City,  for  appellant. 
Bogart  &  Bc^rt,  of  New  York  City  (Isidore  Weckstein,  of  New 
York  City,  of  counsel),  for  respondent 

BIJQR,  J.  [1]  This  action  was  brought  to  recover  the  purchase 
price  of  four  dresses.  Defendant  denied  that  he  had  ordered  more 
than  two,  and  gave  evidence  to  tbe  effect  that  the  other  two  had  been 

returned  by  him  in  conformity  with  a  conversation  which  he  claims 
to  have  had  with  plaintiffs  officer  over  the  telephone.  The  evidence 
as  to  this  conversation  was  improperly  admitted  over  objection,  as  the 
witness  did  not  even  claim  to  have  recognized  the  voice  of  the  officer 
with  whom  he  spoke.  The  testimony  was,  no  doubt,  under  the  cir- 
cumstances, prejudicial  to  appellant,  and  for  this  error  alone  the  judg- 
ment would  have  to  be  reversed. 

[2]  It  is,  however,  evident  that  the  plaintiff  should  have  had-ju(^- 
ment  for  at  least  the  full  price  of  the  two  dresses,  although  the  de- 
fendant, without  any  justification,  claimed  the  right  to  deduct  a  dis- 
count of  10  per  cent,  and  alleged  a  tender  of  the  reduced  amount  and 
paid  it  into  court. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur, 
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(Bvvtam  Court,  Appellato  loan.  Flnt  Depftrtmwt.  Morendtw  8,  1012.) 
Sauu  <|  S8*>— Fuudulbrt  BapmBNTAnom— GuioixxATa>H  or  Salb— Ex- 

PUBOON  OF  OPIHIOH. 

Tlunii^  a  tNHA  salesman  Induced  a  purchase  of  books  bj  telling  a  wife 
that  her  busband  would  not  be  anciy  with  her  for  making  the  purchase, 
It  was  not  a  representation  of  fact,  and  cannot  be  considered  to  have 
been  false,  but  was  rather  a  mere  expression  of  opinion  as  to  a  fnture 
state  of  mind  of  the  hu^nd,  and  Its  making  ^onld  not  aathorlaa  a  can- 
cellation of  the  order  as  Induced  by  fraud.  ' 


[Ed.  Note;— For  other  casei,  see  Btitm.  Gent  Die  H  60-^,  86;  Dec. 
Dig.  188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 


Action  by  the  Funk  &  Wagnalls  Onnpany  against  Augusta  Roemer. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Lo^,  Bernstein  &  Ash,  of  New  York  City  (Mihcm  B.  Loeb  and 
Max  Ash,  both  of  New  York  City,  of  counsel),  for  appellant 
Ely  Rosenberg,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  on  an  order  for  books  signed 
by  defendant.  The  order  was  accepted  by  the  plaintiff,  and  the  books 
delivered.  Thereafter  defendant  offered  to  return  ilusm,  and  cancel 
her  OFdtf ,  which  offer  plaintiff  refused. 

The  only  defense  rdied  upon  was  fraudulent  representations  by 
plaintiff's  agent  in  inducing  defendant  to  the  order.  These  al- 
lied representations  consisted  in  the  statement  by  plaintiff's  agent  to 
defendant  that  her  husband  would  not  be  angry  with  her  for  buying 
the  books.  The  husband,  as  a  witness,  testified  that  a  few  weeks 
before  he  had  refused  to  buy  the  books,  because  he  could  not  afford 
tc^  and  that  he  was  absent  when  his  wife  was  induced  to  sign  the 
order  on  her  own  b^alf.  The  alleged  statement  of  plaintiff's  agent 
to  the  defendant  was  not  in  any  sense  of  the  word  a  representation 
of  a  fact,  nor  can  it  be  said  to  have  been  shown  to  have  been  false. 
It  was,  at  best,  a  mere  expression  of  an  opinion  as  to  a  future  state 
of  mind  of  defendant's  husband.  It  is  also  significant  that  in  her 
letter,  written  about  three  weeks  after  she  had  ordered  the  books,  and 
offering  to  cancel  the  order,  defendant  made  no  reference  to  any 
false  representations. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.   AH  concur. 
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HA14HATTAM  BBAIt  ESTATE  00.  T.  BTTZ,  Cmnty  Treasnro; 
(Snmeine  Oour^  Special  Term,  Suffolk  Gounty.    Uarch  le,  isn2.) 

1.  TAunoir  <f  484*)— AnBSBwmr— BxTuwr. 

An  assessm^t  roll,  nnder  the  heading  "Descrlptioii,'*  contained  the 
words,  In  foot  lines,  "Map  of  Llndenhurat  Square,  Manhattan  Realty 
Co.,"  and  under  the  heading  "Kemarka,  Name  of  Owner,"  the  words 
"Manhattan  Real  Estate  Co.,  47  W.  34th  St,  N.  T."  The  "return"  omit- 
ted the  words  "Map  of,"  and  read,  In  two  lines,  "Llndenhurat  Square, 
Manhattan  Realty  Co.,"'  omitting  the  name  of  the  owner.  Held,  that 
the  assessment  was  not  inralld  on  the  ground  that  tbe  return  was  not 
a  iToe  transcript  of  tbe  assessment  roll;  the  words  **llap  of  not  bdng 
essential. 

red.  Notft— For  other  cases,  see  Taxation.  Omt  Dls>  H  TC4r-767;  De& 
Dig.  I  434.«1 

2.  TAXATIOlf  (S  434*) — ASSBBSHBNT — ^BBTDBn. 

The  failure  of  the  return  to  contain  the  name  of  the  ownat  would 
not  avoid  a  realty  tax ;  Tax  Iaw  (OonaoL  Laws  1900,  &  019  |  90,  i«o- 
Tldlng  that  "the  entry  of  the  owner's  name  shall  not  affect  tbe  nlldlty 
of  the  assessment" 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  754-757;  Dea 
Dig.  S  434.*] 

8.  TAXAnOV  (S  412*)— ASSBSSUSNT. 

since  the  Tax  Law  (OonsoL  Laws  1900,  c  60)  requires  that  tbe  fttll 
valuation  of  property  assessed  shall,  be  stated,  tbe  entry  of  tbe  value 
of  realty  In  the  column  "Total  Valuation  of  Real  and  Personal  Property," 
wben  there  was  no  personal  property,  Is  deemed  a  substantial  compliance 
with  the  statute,  not  bdng  misleadlnjE. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Gent  Dig.  H  682-688 ;  De& 
Dig.  i  412.*] 

C  Taxation  (|  S41*) — Statdtbb. 

Though  tbe  provision  of  the  Tax  Law  (ConsoL  Laws  1909,  c.  6(9  con- 
trolling aa  to  Suffolk  county,  requiring  tbe  separate  assessment  of  all 
lots  or  parts  of  a  subdivided  tract,  by  making  such  lot  the  unit  of 
assessment  greatly  Increases  the  expense  to  tbe  county  and  town,  by 
making  the  expenses  of  publication  greatly  exceed  the  value  of  the  tax, 
the  law  must  be  enforced  as  enacted. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig,  Si  ff74-V7B;  Dee. 
Dig.  S  341.*] 

B.  OoHffnTonoNAL  Law  (|  229*) — Taxation — iNEQUALirm. 

Mere  exemptions  or  Inequalltiea  in  state  taxation  are  not  forbidden  by 
the  fourteenUi  amendment  to  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  685 : 
Dec  Dig.  i  229.*] 

6L  TAXATioir  (I  47*) — Dotjblb  Taxation. 

A  taxpayer  should  be  relieved  of  realty  taxation.  In  so  for  as  it 
amounts  to  double  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  U  104-114;  Dea 
Dig.  I  47.*} 

Action  by  the  Manhattan  Real  Estate  Company  against  Charles  R. 
Fitz,  County  Treasurer,  to  enjoin  a  tax  sale.  Complaint  dismissed, 
except  as  stated. 

Percy  R.  Housel,  of  Riverhead,  for  plaintiff, 

T.  M.  Griffing,  of  Riverhead,  for  defendant.  
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PUTNAM,  J.  Thi»  is  a  suit  in  equity  by  a  nonresident  to  enjoin 
a  tax  sale  for  tfie  enforcement  of  the  unpaid  tax  of  1910  upon  lands 
in  the  town  of  Babylon.  The  subject-matter  is  shown  on  a  map  enti- 
tled 'Xindenhurst  Square,  Lindenhurst,  L.  L,  Town  of  Babylon,  the 
Property  of  Manhattan  Real  Estate  Company,  429  6th  Ave.,  N.  Y. 
City,"  filed  in  Suffolk  county  clerk's  office  on  March  16,  1907,  as  map 
No.  347.  The  be^ning  of  the  assessment  n^,  in  the  oolumn  beaded 
"Description,"  has  the  wording : 

"Map  of 
lindcobnnt  .Sqnan 
Manliattan  . 
Bealty  Co.** 

And  in  the  last  column,  under  heading  "Remarks,  Name  of  Owner" : 
"Manbattan  Beal  Estate  Co..  47  W.  84th  8t,  N.  Y." 

The  "return"  corresponds  to  the  above,  except  it  omits  the  words 
"Map  of,"  and  reads,  in  two  lines: 

"Llndenhnrat  Square, 
Manbattan  Realty  Co." 

— and  (xnits  the  name  of  the  owner  in  the  final  column. 

In  the  assessment  roll  the  valuation  is  entered  in  a  column  headed 
"Total  Valuation  of  Real  Estate  and  Ferstxial  Property,"  instead  of 
under  a  heading  "Full  Value,"  as  given  in  section  30  of  the  Tax  Law 
(Consol.  Laws  1909,  c,  60). 

[1,  2]  It  is  argued  that  this  tax  is  invalid,  because  the  return  is  not 
strictly  "a  true  transcript"  of  the  assessment  roll.  The  omission  of 
the  words  "Map  of"  are  not  really  essential ;  and  the  failure  of  the 
return  to  contain  the  name  of  the  owner  should  not  avoid  it,  when 
the  Tax  Law  itself  declares  (section  30): 

"But  the  entry  ot  the  name  of  tbe  owaec  shall  not  affect  tbe  validity  of 

the  assessment." 

[3]  The  statute  requires  that  the  full  valuation  shall  be  stated,  and 
where  there  is  no  personal  property  involved  such  value,  entered  in 
the  column  "Total  Valuation  of  Real  and  Personal  Property,"  cannot 
mislead  any  one,  and  should  be  deemed  a  substantial  compliance  with 
the  statute. 

It  is.  however,  proved  that  a  part  of  the  property  set  forth  on  the 
map  of  "I4ndenhur9t  Square,"  etc,  filed  in  the  Suffolk  omnty  clerk's 
office  in  November,  1907,  and  which  forms  the  1»sis  of  this  assess- 
ment, is  also  comprised  in  a  map  entitled  "Map  of  the  City  of  Breslau, 
Suffolk  County,  N.  Y.,  Made  by  R.  B.  Wheeler  in  1879,"  and  filed  in 
November,  1879,  and  there  assessed  for  taxes  which  have  been  re- 
turned unpaid,  so  that  as  to  such  part  there  has  been  a  double  assess- 
ment. 

[4]  Evident^  has  been  introduced  to  show  the  burden  of  compUf 
ance  with  the  provision  of  the  Tax  Law  that  requires  the  separate 
assessment  of  all  lots  or  parts  of  a  subdivided  tract  By  making  sudi 
lot  the  unit  of  assessment,  the  matter  of  expense  to  the  county  and 
town  is  greatly  increased.  When  such  taxes  are  not  paid,  the  expense 
187N.T.S.— 65 


Digilized  by 


866 


1S7  MEW  XOBK  SnPPLBlEBNT 


(Sop.  Ct. 


of  publicatKui  may  not  only  greatly  exceed  the  amount  of  tax,  but 
runs  up  to  a  sum  so  disproportionate  to  the  value  that  this  initial  ad- 
vertising outlay  by  the  county  may  never  be  repaid,  or  recovered 
against  the  property. 

However,  the  terms  of  the  Tax  Law  which  require  separate  designa- 
tion, and  then  distinct  assessment  of  each  lot  in  a  subdivided  tract, 
may  ba  api^ed  in  other  counties,  its  practical  results  in  Suffolk  county 
may  often  prove  inconvenient,  and  even  oppressive.  Maps  of  extensive 
properties  are  filed,  on  which  are  laid  out  building  lots,  with  streets 
and  avenues  all  in  f uttU'O,  in  localities  where  as  yet  the  land  has  but 
the  value  of  farm  or  forest  prt^erty.  When  this  subdivision  is  com- 
pleted, the  lots  are  assessed  at  sums  less  than  a  dollar,  while  the  few 
cents  of  tax,  if  unpaid,  imposes  on  the  county  treasurer  a  duty  of 
advertisement  in  which  each  lot  must  be  sq}arately  described.  Section 
151.  Tax  Law. 

PtaintifiTs  tract-  in  this  action  consists  of  about  50  acres,  which  it 
subdivided,  after  it  acquired  title,  into  652  lots,  out  of  which  plaintiff 
stiH  has  459  lots.  Most  of  the  lots  were  taxed  8  cents  each  (though 
a  few  were  35  cents),  so  that  the  entire  tax  for  1910  on  these  459  lots 
was  $38.50,  with  $4.62  penalty  and  $4.73  interest.  But,  as  the  sep- 
arate lots  had  to  be  advertised  once  a  week  for  six  weeks  in  two  news- 
papers, the  defendant,  as  county  treasurer,  has  had  to  pay  out  for  this 
publication  an4  char^fes  $369.w)t  It  seems  that,  without  considering 
interest,  the  advertising  cost  for  separate  lots  is  often  more  than  ten 
times  the  amount  of  the  tax. 

Two  tracts  of  equal  area  and  value,  lying  together,  are  offered  as 
illustrations.  Plaintiff's,  being  thus  subdivided,  presents  459  separate 
parcels  to  be  mentioned  seriatim  in  the  advertisement,  which  there- 
fore a)sts  $369.60.  The  other  tract,  whose  entire  acreage  is  described 
only  by  external  boundaries,  can  be  advertised  as  a  single  item,  which 
costs  but  $3.80.  It  is  argued  that  such  a  discrimination  is  not  the 
equal  protection  guaranteed  by  the  Constituti(»i,  and  that  a  tax  law 
which  so  requires  should  b^  declared  void,  as  unequal,  arbitrary,  and 
oppressive. 

The  assessors,  carrying  out  the  law,  make  no  discrimination,  but  act 
upon  such  evidence  of  separate  ownership,  or  interest,  as  has  been 
publicly  recorded  by  the  present  or  former  owner  of  the  property. 
TTie  county  treasurer  merely  follows  the  prc^rty  as  it  has  been  as- 
sessed. The  object  of-. filing  the  map  is  to  indicate  separate  interests 
and  to  facilitate  distributive  sales.  By  this  means  the  present  plain- 
tiff appears  to  have  sold  out  of  this  tract  nearly  200  lots.  The  tax- 
ing officials  cannot  well  inquire  which  developments  are  going  for- 
ward, and  which  are  merely  on  paper. 

The  assessors  are  bound  to  assess  separately,  in  order  that  the 
incidence  of  the  tax  may  fail  justly,  so  that  it  may  be  paid  by  the  one 
interested  in  that  special  parcel,  which  shall  be  followed  by  evidence 
that  only  the  land  a£^ected  has  been  cleared  of  the  tax  lien. 

[6]  As  far  as  the  federal  Constitution  is  concerned,  mere  exemp- 
tions or  inequalities  in  state  taxation  are  not  forbidden  by  the  four- 
teenth amendment  Beers  v.  Glynn,  211  U.  S.  477.  29  Sup.  Ct.  186» 


Sup.  Ct) 


KAITHATIAN  SEAL  BBX&TB  00.  T.  TSJZ 


867 


53  L.  £d.  290.  Inequality  in  taxation  is  not  itself  a  ground  to  sub- 
stitute the  judgment  of  a  court  for  that  of  the  L^^ature.  People 
y.  Ronner,  l^N.  Y.  285.  292,  77  N.  E.  1061.  Even  if  there  were 
judicial  power  to  supervise  the  legislative  taxing  laws,  it  would  be 
difficult  to  pronounce  against  a  statute  that  required  assessment  in 
separate  parcels.  The  result  in  advertising  the  lands  as  they  have 
been  assessed  is  not  only  part  of  the  natural  administrative  method 
of  collection,  but.  in  most  instances,  is  essential  to  protect  individual 
owners.  In  case  of  developments  of  a  large  tract  into  small  separate 
holdings,  s^rate  taxation  is  necessary  to  avoid  great  hard^p  on  the 
severed  part  interests. 

The  provisions  to  enforce  unpaid  taxes  are  not  the  same  through- 
out th^  state.  Such  advertising  in  case  of  trivial  amounts  is  avoided 
in  Rodcland  county,  where  by  special  provision  the  county  treasurer 
can  wait  until  the  arrears  shall  amount  to  $2.  Section  150,  Tax  Law. 
A  similar  exception  might  well  be  enacted  tor  Suffo^  county.  This, 
however,  is  for  the  wisdom  of  the  Leg^ature.  Even  if  the  existing 
tax  law  lays  a  h^vy  burden  on  the  delinquent  taxpayer,  and  makes  a 
draft  upon  the  county  treasury  that  the  tax  sales  will  not  replace, 
still,  as  the  law  does  not  offend  against  the  state  Constitution,  and 
does  not  contravene  the  federal  Constitution,  this  local  evil  in  Suffolk 
county  cannot  be  remedied  by  the  courts. 

[I]  Plaintiff,  however,  should  be  relieved  as  to  those  lots  that  have 
been  assessed  on  the  Lindenhurst  map  and  again  on  the  Breslau  map, 
so  far  as  its  property  has  been  subjected  to  double  taxation ;  other- 
wise, the  complaint  is  dismissed,  and  the  temporary  injunction  va- 
cated. 


MANHATTAN  REAL  ESTATE  00.  r.  PITZ,  Oonnty  Treasurer. 

(Sapneme  Court;  Special  Temi,  Suffolk  County.    March  16,  1912.) 

TAXATion  (%  484*>-^A88n8iixiiT— OoimjCT  Barwror  AasMmnrr  Roll  aitd 
BrruRif. 

The  realty  asBeesed  Is  shown  on  a  map  filed  In  the  oonnty  clwk's  office, 
entitled  "North  Babylcm  Park,  Property  of  the  Manhattan  Real  Estate 
Company."  At  the  beginning  ot  the  assessment,  under  the  column  head- 
ed ''I>escrU>tloD."  contained  In  two  lines.  Is  the  phrase  "North  Babylon 
Paris,  North  Bal^lcHi,  U  1^**  nothing  else  b^ng  In  the  coInmnB  on  that 
page;  but  tm  the  30  remaining  pages,  under  the  colmnn  "Description," 
occupying  three  lines  on  each  page,  is  *'Map  of  North  Babylon  Park, 
Nortti  Bat^lon,  L.  I."  The  return  of  unpaid  taxes  cootalned  under  the 
description,  on  the  first  two  pages,  only  the  words  "North  Babylon 
Paric,"  occupying  one  line,  and  on  the  remaining  30-odd  pages,  occupying 
two  lines,  the  words  "Map  of  North  Babylon  Park."  Held,  that  there 
was  a  substantial  conq^llance  with  the  statute  with  reference  to  the  de- 
scription in  the  r«tnm  oonformlng  to  that  In  the  assessment  rolL 

[Ed.  Note.-— Tor  other  casein  see  Taxation.  Gent  Dig.  11  764^-757;  Dea 
Dig.  I  434.»1 

Action  by  the  Manhattan  Real  Estate  Company  against  Charles 
R,  Fitz,  County  Treasurer.    Complaint  dismissed. 
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Percy  R.  Housel,  of  Riverhead,  for  plaintiff. 
T.  M.  Griffing,  of  Riverhead,  for  defendant 

PUTNAM,  J.  The  property  which  is  the  subject  of  this  ac- 
tion is  shown  on  a  certain  map,  entitled  "North  Babylon  Park, 
Property  of  the  Manhattan  Real  Estate  Company "  filed  in  the 
Suffolk  county  clerk's  office  on  March  27,  1908,  as  map  No.  368. 

At  the  head  of  page  137  of  the  assessment  roll,  and  at  the  be- 
ginning of  the  assessment  of  this  property  on  page  136  (in  each 
case  in  two  lines),  under  the  column  headed  "Description,  is  the 
phrase  "North  Babylon  Park,  North  Babylon,  h.  I."  and  on  each 
of  said  pages  nothing  else  is  found  in  said  columns ;  whereas,  on 
the  30-odd  remaining  pages,  under  the  column  headed  "Descrip- 
tion," and  occupying  three  lines  on  each  page,  is  the  phrase  "Map 
of  North  Babylon  Park,  North  Babylon,  L.  L,"  with  nothing  else. 

In  the  "return"  of  unpaid  taxes,  this  description  contains  nothing 
except  the  words  "North  Babylon  Park"  on  the  first  2  pages,  oc- 
cupying one  line,  and  "Map  of  North  Babylon  Park"  on  the  re- 
maining 30-odd  pages,  occupying  two  lines. 

For  the  reasons  stated  in  action  No.  1,  which  is  decided  herewith 
(137  N.  Y.  Supp.  864),  I  am  of  (pinion  that  this  was  a  substantial 
compliance  with  the  statute,  and  that  discrepancies  between  the 
"assessment  roll"  and  the  "return"  in  the  name  of  the  owner  did 
not  invalidate  the  proceedings. 
-  The  complaint  is  therefore  dismissed. 


(Supreme  Court,  Appelate  Term.  First  Department  NoTonber  8,  1912.) 

Ububt  ({  117*)— Defense — Sufticieitct  or  Btidenge. 

ETldence  In  an  action  on  a  note  held  InsafDclent  to  sustain  the  burden 
resting  on  the  defendant  to  prove  Us  defense  of  asury. 

[Ed.  Note.— For  otber  cases,  see  Ustur.  Cent  Dig.  iS  328-340;  Dec. 
Dig.  i  U7.*l 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Prank  Gens  against  Abraham  Blinder,  doing  business 
as  the  Trans-Continental  Tobacco  Company,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 


Argued  October  term,  1912,  before  SEABURY.  GUY,  and  HI- 
JUR.  JJ. 


I.  Gainsburg,  of  New  York  City,  for  appellant. 
Isador  Leifer,  of  Brooklyn  (David  Drechsler,  of  New  York  City, 
of  counsel),  for  respondents. 

PER  CURIAM.  This  action  was  brought  against  the  defend- 
ants to  recover  upon  a  promissory  note  for  $100;  the  maker  being 

*For  otlwr  eucs  sea  tarn*  topic  A  B  tnnum  In  Dec.  ft  Am.  DIgt.  1907  to  date,  ft  Rep*r  ladeus 


GENS  T.  BLIM)ER  et  aL 


Sup.  Ct) 


XUGBUCAK  V.  UBBOBMraBOf 


8C9 


Blinder  and  the  other  defendants  being  indorscrs.  The  defendants 
admitted  the  making  and  indorsing  of  the  note,  but  set  up  that  the 
note  was  delivered  to  Blinder  by  plaintiff  under  a  usurious  agree- 
ment that  Blinder  was  to  pay  the  sum  of  $12  interest  for  the  use 
of  said  $100  for  a  period  of  four  months. 

The  only  question  litigated  was  that  of  usury.  Blinder  testified 
that  he  sought  a  loan  of  $100  of  the  plaintiff ;  that  the  plaintiff  told 
him  to  make  a  note  and  get  it  indorsed,  and  he  would  loan  him 
the  money;  that  on  December  12,  1911,  he  gave  plaintiff  the  note 
in  suit,  indorsed  hy  his  codefendants,  and  received  in  return  a  check 
for$^,  the  plaintiff  having  deducted  $2  as  interest;  that  the  plain- 
tiff then  asked  him  for  $10  in  cash  for  making  the  loan;  that  he 
then  gave  plaintiff  a  check  for  $10,  payable  to  "bearer";  that  this 
was  done  in  the  presence  of  one  Zlot,  to  whom  the  plaintiff  im- 
mediately handed  the  check,  and  Zlot  gave  plaintiff  the  cash  there- 
on. This  was  positively  denied  by  the  plaintiff,  and  Zlot,  who  was 
sworn  as  a  witness  for  defendant,  also  denies  ever  having*  been 
present  at  any  such  transaction  or  conversation.  The  check  pro- 
duced by  the  defendant  and  claimed  by  him  to  have  been  given  the 
plaintiff  is  dated  December  13,  1911,  one  day  later  than  the  date 
of  the  note,  and  Zlot  testified  that  he  cashed  that  check  at  the 
request  of  Blinder,  and  gave  Blinder  the  amount  of  the  same. 

There  is  nothing  to  show  why  the  check,  if  given  for  the  purpose 
claimed  by  Blinder,  should  have  been  dated  a  day  after  he  received 
the  loan,  and  the  check  is  not  indorsed  by  the  plaintiff.  The  bur- 
den of  sustaining  the  defense  of  usury  was  upon  the  defendant^ 
and  from  the  foregoing  statement  of  the  testimony  it  will  be  seen 
that  defendant  failed  to  sustain  that  burden. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.  . 


KUGEI/UAN  et  aL  T.  MBRGBNTHBIll 
(Supreme  Conrt,  Appellate  Term,  First  D^rtmoit.  NoTemb»  8,  1912.) 

JUDQHKNT  (S  ISl*} — DXTAULT — UPEniNO — KiXCUBB. 

Detendant's  statment  that  he  did  not  appear  on  tbe  trial  because  Ms 
Bon,  a  necessary  and  material  vltness,  was  obliged  to  be  In  another  state 
on  the  day  preceding,  and  It  would  bare  jeopardised  defendants  busi- 
ness Interests,  had  be  not  been  there,  Is  a  mere  concdnslon,  and  Insnffl- 
dent  to  entitle  him  to  an  opening  of  bis  default 

[Ed.  Note.— For  other  cases,  see  Jndgroent,  Cent  Dig.  H  200-298,  777, 
730 ;  Dec  Dig.  |  151.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Julius  G.  Kugelman  and  another,  surviving  members  of 
the  firm  of  Kugelman,  Frankland  &  Foreman,  against  Aaron  B. 
Mergentheim.    Prom  an  order,  defendant  appeals.  Affirmed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ.  
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I.  Gainsburg,  of  New  York  City,  for  appellant. 
Simon  T.  Stern,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  defendant  appeals  from  an  order  of  tb«t 
Municipal  Court  denying  a  motion  to  open  his  default. 

Divested  of  all  extraneous  matters  that  do  not  affect  the  points 
at  issue,  the  only  excuse  offered  by  the  defendant  for  failing  to  ap- 
pear upon  the  trial  of  this  case,  which  after  one  or  more  adjourn- 
ments had  been  set  down  for  trial  upon  June  27,  1912,  was  that 
the  defendant's  son,  who  was  a  salesman  in  defendant's  employ, 
and  who,  he  alleges,  was  a  necessary  and  material  witness  on  his 
behalf,  "was  obligtd  to  and  did  leave  the  city  of  New  York,  as  it 
was  necessary  to  be  in  Pittsburgh,  Pa.,  on  June  26,  1912,  without 
fail,  in  order  to  make  his  sales,  and  that  it  was  absolutely  impos- 
sible to  postpone  said  trip,  as  it  would  jeopardize  defendant's  busi- 
ness interests,"  and  consequently  this  witness  could  not  appear  upon 
June  27th,  when  said  action  was  tried. 

The  statement  that  defendant's  business  interests 'Mvould  be  jeop- 
ardized," if  it  was  not  possible  for  his  son  to  be  in  Pittsburgh,  Pa., 
on  June  26th  or  June  27th,  is  a  mere  conclusion,  and  no  facts  are 
given  to  support  this  assertion.  The  Judge  below  who  heard  the 
motion  stated  in  his  opinion  that  "the  defendant  deliberately  per- 
mitted a  default  to  be  taken  against  him  without  adequate  excuse," 
and  with  this  we  entirely  agree.  The  practice  of  permitting  de- 
faults to  be  taken,  and  subsequently  moving  to  open  them,  and 
upon  a  denial  of  such  motion  appealing  from  the  order,  has  be- 
come too  prevalent  in  the  Municipal  Court,  works  a  delay  and  a 
hardship  in  many  instances,  and  flimsy  excuses  for  such  defaults 
should  not  be  considered. 

Order  affirmed,  with  costs. 


(Sapreme  Oooit,  Apellate  Teaa,  First  Depaitmoit   NoT«»ber  8,  1912.) 

L&hdiiOBd  and  Tenant  (|  231*) — Buedbk  of  Peoof — Evicnon. 

In  an  action  upon  a  lease  against  tbe  guarantor  of  the  lessee  tor  nn- 
petd  rent,  the  burden  la  upon  the  defendant  to  establish  that  an  act  of 
eTiction  complained  of  was  done  by  the  landlord,  or  under  his  authorll?. 

[Ed.  Note.— For  other  cases,  see  Landlonl  and  Tenant,  Omt.  Dls.  K 

926-934;  Dec.  Dig.  {  231.*) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Samuel  N.  Katz  against  Thomas  G.  Alvord,  Jr.,  and 
another.  Judgment  for  defendants,  and  plaintiff  appeals.  Re- 
versed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ.  ^ 
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Julius  Miller,  of  New  York  City,  for  appellant. 
Jacob  Langsam,  of  New  York  City,  for  respondents. 

SEABURY,  J.  This  action  was  brought  to  recover  the  sum  of 
$75,  alleged  to  be  due  under  a  written  guaranty  signed  by  the  de- 
fendants.   The  guaranty  contains  the  following  provisions; 

"In  consldmtion  of  tbe  letting  of  the  premises  within  mentioned  to  Oram- 
exey  Ilxchange,  and  the  Bum  of  one  (¥1.00)  dollar  to  ns  paid  by  Samuel  N. 
Katz,  we,  Thomas  6.  Alvord,  Jr.,  and  J*.  Bossell  Hnndley,  do  hereby  cove- 
nant and  agree  to  and  with  the  said  Samuel  N.  that  If  default  shall 
at  any  time  be  made  by  the  said  Gramercy  Exchange,  in  payment  of  the  rent 
and  the  performance  of  the  covenants  contained  In  the  within  lease,  that  we 
will  well  and  truly  pay  the  said  rent,  or  any  arrears  thereof  that  will  re- 
main due,  to  the  said  Samuel  N.  Eatz.  and  all  other  damages  that  may 
arise  in  consequence  of  tbe  nonperformance  of  said  covenants,  without  re- 
quiring notice  of  such  default  from  the  said  Samuel  N.  Katz.** 

The  Gramercy  Exchange  defaulted  in  the.  payment  of  the  sum 
of  $75  due  under  the  terms  of  the  lease  on  March  1,  1912.  The  de- 
fense was  that  the  plaintiif,  as  landlord,  had,  by  his  act  or  the  act 
of  his  agent,  evicted  the  tenant,  the  Gramercy  Exchange,  prior  to 
March  1,  1912.  The  evidence  is  insufficient  to  establish  the  defense 
urged.  So  far  as  the  record  discloses,  the  act  complained  of  was 
done  without  the  authority,  consent,  or  connivance  of  the  landlord. 
A  lease  would  be  of  little  value,  if  the  acts  of  a  stranger,  which 
interfered  with  the  actual  possession  or  beneficial  enjoyment  of 
the  premises  by  the  tenant,  could  be  imputed  to  the  landlord.  The 
burden  was  upon  the  defendant  to  establish  that  the  act  com- 
plained of  was  done  by  the  landlord,  or  under  his  authority.  This 
burden  the  defendants  failed  to  sustain. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.  All  concur. 


UNDERWOOD  TTFEWRITBR  GO.  r.  DRIS0Oi:;Eh 
(Supreme  Court,  i^tpellate  Term,  First  Department.  November  8,  1012.) 

APPCAL  ASm  EbBOB  (I  6B7*>— RXOOBD— BVFDBR— AHElTDHliirT. 

An  aiq;>eal  from  an  order  denying  the  motlmi  to  set  aside  a  Judgment 
on  the  ground  of  fraud,  reciting  that  "upon  the  minutes  In  the  above- 
entitled  action,  *  •  *  and  upon  the  minntes  in  the  case  of  Under- 
wood Typewriter  Co.  v.  Uouel  Realty  Co.,"  etc.,  the  motion  Is  denied. 
In  which  the  minntes  taken  in  the  action  referred  to  are  not  handed  up 
with  the  return,  will  be  remitted  to  the  lower  court  for  ammdment. 

[Ed.  Note.— For  other  cases,  see  Aiveal  and  Error,  Cent  Dig,  f|  2830- 
2833 ;  Dec  Dig.  |  057.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  .the  Underwood  Typewriter  Company  against  Martin  A. 
DriscolL  From  a  judgment  of  the  Municipal  Court  in  favor  of  the 
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plaintiff,  and  also  f rcMn  an  order  denying  a  motiwi  to  set  aside  said 
judgment,  defendant  appeals.  Return  remitted  to  lower  court  for 
amendment. 

Argued  October  term,  1912.  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Charles  Harwood,  of  New  York  City,  for  appellant 
Wilber,  Norman  &  Kahn,  of  New  York  City,  for  respondent. 

PER  CURIAM.  There  are  two  appeals  in  this  case — one  from  the 
judgment  taken  against  the  defendant,  and  one  from  an  order  deny- 
ing a  motion  to  set  aside  the  judgment  upon  the  ground  of  frauds  etc. 

The  order  appealed  from  recites  that  "upon  the  minutes  in  the 
above-entitled  action,  *  *  *  and  upon  the  minutes  in  the  case 
of  Underwood  Typewriter  Co.  v.  Lionel  Realty  Co.,"  etc,  the  motk>n 
is  denied.  The  minutes  taken  in  the  last-named  action  have  not  been 
handed  up  with  the  return  herein,  and  it  is  evident  that  the  appeal 
from  the  order  cannot  be  determined  until  such  minutes  are  made  a 
part  of  the  return. 

The  return  is  therefore  remitted  to  the  lower  court  for  amendment 
in  that  respect 


(78  Misc.  Bep.  178.) 

SCUBPHT  r.  BIUBPUY  et  aL 

(Supreme  Court  Ai^Uate  Term,  First  D^rtmrat  Noranber  8,  1912.) 

Fbaud  (i  11*) — Falsi  Hepbcskktations — ^RsPBssKitTATiOKS  as  to  Facts  ob 
OpimoNs. 

Plaintiff,  22  years  old,  inexperienced  in  business,  and  who  bad  resided 
with  one  or  both  of  his  nndes,  exc^t  when  traTeilng  outside  of  the  dty 
as  an  usher  In  a  circus,  was  told  by  his  uncles  that  his  Interest  in  his 
grandfather's  estate  was  a  one-twelfth  interest  and  was  worth  only 
¥800.  He  deeded  his  Interests  to  one  of  them  fbr  this  amount  and  mh- 
sequenUy  learned  that  the  pr<^rt7  was  ass^tsed  at  $7,800,  and  was 
worth  (10,000.  Held  that,  the  value  of  the  property  being  peculiarly 
within  defendants'  knowledge,  their  statement  as  to  Its  value  was  not  a 
mere  expression  of  an  opinion,  but  a  representation  as  to  a  fact  on 
which,  In  view  of  the  relationship  of  the  parties  and  plaintiff's  inexperi- 
ence, he  had  a  right  to  rely. 

[E^  Mote.— For  other  cases,  see  Fraud.  Cent  Dig.  1%  13 ;  X>ec.  Dig. 
I  ll.*J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hugh  J.  Murphy  against  John  J.  Murphy  and  another. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plain- 
tiff's case,  he  appeals.   Reversed,  and  new  trial  granted. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Monfried  &  Feinbei^,  of  New  York  City  (Max  Monfried  and 
Belle  Robins,  both  of  New  York  City,  of  counsel),  for  appellant. 

H.  B.  Davis,  of  New  York  City  (Louis  Sachs,  of  New  York  City, 
of  counsel),  for  respondents.  

Tor  oUinr  cnw  tiw  wmn  tnpin  S  I  mrinnrr  In  Pttt  ft  Am.  IHci.  U07  to  d«t^  *  ladnM 
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BIJUR,  J.  Plaintiff  sues  to  recover  damages  by  reason  of  the 
false  and  fraudulent  representation  of  defencbnts,  his  uncles,  un- 
der the  following  circumstances : 

Having  been  an  orphan  from  childhood,  he  resided  with  one  or 
both  uncles  whenever  he  was  not  traveling  outside  of  the  city  as 
an  usher  in  a  circus.  He  was  inexperienced  in  business.  On  one 
of  his  returns  to  this  city,  when  he  was  22  years  of  age,  he  sought 
from  defendants  his  share  in  the  estate  of  his  grandfather — ^the  fa- 
ther of  the  defendants.  They  told  him  that  his  interest  was  onfr> 
twelfth  in  certain  houses,  and  that  it  was  worth  only  $300,  and 
that  if  he  did  not  take  that  he  would  not  get  anything,  whereupon 
he  deeded  his  interest  to  one  of  them  for  that  amount.  Subse- 
quently he  learned  that  the  property  was  worth  somt  $10,000,  and 
iJiat  even  its  assessed  valuation  at  the  time  he  made  the  transfer 
■was  $7,800. 

The  learned  trial  justice  appears  to  have  dismissed  the  complaint 
on  the  theory  that  a  representation  a^  to  value  is  merely  an  opin- 
ion; but,  under  the  circumstances  disclosed  by  plaintiff's  testi- 
mony, the  defendants'  statements  were  not  of  an  opinion,  but  of 
a  fact.  The  value  of  the  property,  in  reference  to  which  the  rep- 
resentation was  made,  was  peculiarly  within  the  knowledge  of  the 
defendants,  and  the  relationship  of  the  parties  was  such  that  the 
plaintiff  had  the  right  to  trust  and  confide  in  the  statements  of  the 
defendants.  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523; 
Daikcr  v.  Strclinger,  28  App.  Div.  220,  50  N.  Y.  Supp.  1074. 

Furthermore,  plaintiff's  inexperience,  and  his  relations  to  his  un- 
cles, as  shown  by  his  undisputed  evidence,  warranted  his  making 
no  further  inquiries  in  the  matter.  Eaton  v.  Avery,  83  N.  Y.  31, 
39,  38  Am.  Rep.  389;  Clark  v.  Rankin,  46  Barb.  570,  575  ;  20  Cyc. 
126;  Hall  v.  Perkins,  3  Wend.  627. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.  All  concur. 


(Supreme  Coart,  Ai^late  Term,  First  D^rtment  NoTMnber  8,  1S12.) 

FBOCK88  (f  149*) — EVIDEITCB  AS  TO  8KB TXOE— WEIGHT  AND  SnTFTCISNCT. 

Evidence  presented  on  the  hearing  of  an  aKwal  from  a  default  Jndff- 
ment  on  the  gronnd  that  the  summons  was  not  personally  served  Iteltt 
to  show  lack  of  personal  service. 

[Ed.  Note. — For  other  cases,  see  Process,  C&it  Dig.  fi<  202-205;  Dec 
Dig.  I  149;*} 

Appeal  frcmi  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Mechanical  Equipment  Company  against  Samuel 
Lewis.  From  a  default  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed,  and  complaint  dismissed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 
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Bevins  &  Fluegelman,  of  New  York  City  (M.  Spencer  Bevins»  of 
New  York  City,  of  counsel),  for  appellant 
Shellabarger  &  Donovan,  of  New  York  City,  for  respondent 

PER  CURIAM.  Defendant  appeals  from  a  judgment  taken  by 
default,  because  of  the  nonappearance  of  the  defendant,  on  the  ground 
that  no  personal  service  of  die  simimons  was  made,  and  the  ju^ment 
is  therefore  void. 

The  process  server  makes  affidavit  that  on  August  19,  1912,  about 
11 :15  a.  m.,  he  called  at  the  Public  Bank  of  New  York  City,  where 
defendant  was  then  employed,  and  inquired  of  the  officer  stationed  at 
the  door  if  I^wis,  the  defendant,  was  in,  and  was  told  that  defendant 
was  at  that  time  downtown,  but  that  he  ordinarily  returned  to  the 
bank  about  that  time ;  that  he  thereupon  left  the  interior  of  the  bank, 
waited  outside,  and  in  15  or  20  minutes  heard  the  doorman  say  to  a 
man  coming  in  die  bank,  "Hello,  Lewis,"  and  the  doorman  then  said 
to  him,  "There  is  Lewis  now;"  that  he  immediately  followed  the 
person  so  pointed  out  to  him  into  the  bank,  and  inquired  of  him  if 
he  was  Samuel  Lewis;  ^hat  he  said  he  was  Samuel  Lewis,  and  he 
then  and  there  served  him  with  a  copy  of  the  summons  and  com- 
plaint; that  on  learning,  several  days  subsequently,  that  the  defend- 
ant claimed  he  had  not  been  served  personally,  he  went  again  to  the 
bank  and  inquired  for  Mr.  Lewis ;  that  Lewis  was  again  pointed  out 
to  him  in  the  bank,  and  he  ident^ed  him  as  the  person  upon  whom 
he  had  previously  made  service. 

The  defendant  absolutely  denies  that  service  was  made  upon  him 
pers<»ially,  and  swears  that  upon  August  19,  1912,  after  returning 
from  a  routine  trip  downtown,  about  11:15  a.  m.,  he  went  to  the 
note  teller's  desk,  and  there  an  envelope  was  handed  to  him,  which 
he  opened,  and  found  inclosed  therein  a  copy  of  the  summons  and 
complaint ;  that  the  envelope  was  opened  in  tiie  presence  of  one  Gold- 
stein, the  note  teller;  that  subsequently  he  went  to  an  attorney  at 
law,  and  inquired  whether  the  service  was  good  service,  and,  upon 
being  advised  that  the  service  was  void,  he  did  not  appear  in  the  ac- 
tion. He  is  corroborated  in  this  regard  by  Goldstein,  who  swears  that 
the  envelope  was  opened  in  his  presence ;  also  by  the  affidavit  of  one 
Benjamin  Aug,  another  clerk  in  the  bank,  who  swears  that  the  en- 
velope in  question,  which  he  identifies,  was  handed  to  him  on  the 
morning  of  August  19th  by  a  young  man  who  asked  for  Mr.  Lewis : 
that  he  told  the  young  man  that  Lewis  was  out  of  the  bank,  and 
would  not  return  till  later  in  the  day,  whereupon  he  handed  the  en- 
velope to  Aug,  and  asked  Aug  if  he  would  not  deliver  it  to  Lewis; 
that  Aug  said  he  would  see  that  l^ewis  got  the  letter ;  that  he  (Aug) 
then  took  the  envelope  and  laid  it  upon  his  desk  in  the  check  boo4c 
department,  and  he  afterwards  saw  Louis  Aug,  another  clerk,  take 
it  to  the  note  teller's  department.  Louis  Aug  also  makes  affidavit 
to  finding  the  letter  in  the  check  book  department  and  taking  it  to  the 
note  teller's  department  Another  cleik  in  the  employ  of  the  bank, 
one  Kaplan,  makes  affidavit  that  he  was  present  and  saw  the  envelope 
left  willi  Benjamin  Aug,  and  G(»*roborate8  Aug  as  to  the  coaversatiop 
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that  took  place  at  that  time;  that  Aug  thereupon  took  the  envelope 
and  left  it  on,  his  desk,  and  Louis  Aug  subsequently  took  it  to  the 
note  teller's  department.  We  think  it  clear,  on  all  the  proof,  that  no 
personal  service  was  made. 

The  jud^^ent  must  therefore  be  reversed,  with  costs,  and  the  axa- 
plaint  dismissed,  with  costs. 


(Supreme  Court,  Appellate  Terui,  First  Department   November  8,  1912.) 

1.  Appeal  and  Ebbob  (J  870*)~Waitbb  Amenta  Bioht— AppEAnANcs— 

Nbw  Tbiaz^ 

Wbere  plaintiff  did  not  appeal  from  an  order  setting  aside  a  Judgment 
for  him  and  ordering  a  new  trial,  but  proceeded  witb  tlie  new  trial  with- 
out objection,  he  was  preluded  from  afterwards  contesting  the  validity 
of  that  order  on  appeal  from  a  Judgment  for  defendant 

[Ed.  Note.— For  other  eases,  see  Aroeal  and  Error,  Cent  Dig.  H  3451. 
8487-3488;  3491-SS12;  Dec.  Dig.  i  870.*] 

2.  APPKAL  AlfD  BBBOB  (|  10X1*) — (JOITCLtrMVEITE8a  OT  Pi  R  DING — OOimjCTIKG 

EVIDKITOK. 

A  Judgment  on  a  question  of  fact  as  to  which  the  evidence  la  conflict- 
ing wUl  not  be  disturbed. 

[Rd.  Note.— For  other  cases,  see  Appeal  and  B^ror,  C3ent  Dig.  ||  3963- 
3d!99;  Dec.  Dig.  |  lOU.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District 

Action  by  Harris  N.  Goodstein  against  Joseph  H.  Feinberg. 
From  a  judgment  of  the  Municipal  Court,  rendered  in  favor  of  the 
defendant,  plaintiff  appeals.  Affirmed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Bamett  &  Jablow,  of  New  York  City,  for  appellant 
.  Mortimer  W.  Sok>mon,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  taken  by  the  plaintiff  from 
a  judgment  in  favor  of  the  defendant. 

[1]  The  notice  of  appeal  states  that  the  appeal  will  bring  up 
for  review  an  order  made  by  a  justice  of  the  Municipal  Court,  be- 
fore whom  the  case  was  once  tried,  setting  aside  a  judgment  in 
favor  of  the  plaintiff  and  ordering  a  new  trial.  No  appeal  was 
taken  from  that  order,  and  the  plaintiff  appeared  upon  the  day 
fixed  for  a  new  trial  and  proceeded  therewith  without  objection. 
He  is  thereby  precluded  from  now  contesting  the  validity  of  that 
order,  which  could  only  be  done  upon  appeal  therefrom. 

[2]  Upon  the  merits  of  this  appeal  there  was  nothing  but  a 
question  of  fact,  with  conflicting  evidence,  and  the  judgment,  not 
appearing  to  be  against  the  weight  of  evidence,  should  not  be  dis- 
turbed. 

Judgment  affirmed,  with  costs. 

•Vor  oUmt  chm  m«  mub«  ti^ki  *  |  muiibbb  In  Dm.  4  Am.  Dlsi.  1907  to  <Uta.  *  Rao'r  Ittdcns 
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PDARLUAM  r.  WAHLIQ  &  80NSIN  CO. 


(Supreme  Cirart.  At^Uate  Term;  First  Department  November  8,  1912.) 
Laitdlobd  and  TiNAirr  (|  108*)— Ikjubzib— DsraoiiTB  Condition  or  Pbbic- 


Proof  that  tbere  was  Ice  and  snow  on  the  sldewallE  in  front  of  an 
apartment  house,  and  that  a  tenant,  upon  leaving  the  house,  slipped 
upon  the  Ice  and  was  injured,  and  that  she  afterwards  accused  the  jani- 
tor of  having  thrown  soapy  water  on  the  sidewalk,  does  not  establish 
any  cause  of  action. 

[Ed.  Note.— For  other  cases^  see  Landlord  and  Tenant,  Gent  Dig.  H 
644-646,  664-667,  681-684 ;  Dec.  Dig.  i  169.*] 

Appeal  from  Municipal  Gooirt,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Florence  Pearlman  against  the  Wahlig  &  Sonsin  Com- 
pany. From  a  judgment  of  the  Municipal  Court,  rendered  in  favor 

of  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dismissed, 
with  costs,  and  without  prejudice  to  a  new  action. 


Argued  October  term,  1912.  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 


Carl  Schurz  Petrasch,  of  New  York  City  (Sidney  L.  Teven  and 
Otto  J.  Christ,  both  of  J^ew  York  City,  of  counsel),  for  appellant. 
Joseph  B.  Altschul,  for  respondent. 

SEABURY,  J.  This  is  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 
The  defendant  is  the  owner  of  the  premises  No.  1199  Fulton  ave- 
nue, in  the  borough  of  the  Bronx,  and  the  .plaintiff,  on  January  12, 
1912,  was  a  tenant  of  an  apartment  in  those  premises.  Upon  leav- 
ing the  house  on  the  day  in  question,  the  ptaintifiE  slipped  upon  the 
ice  in  front  of  the  premises,  and  fell,  and  sustained  die  injuries  for 
which  she  seeks  to  recover  in  this  action. 

The  fact  that  the  plaintiff  slipped  and  fell  on  ice,  and  that  there 
were  snow  and  ice  on  the  sidewalk,  is  all  that  the  plaintiff  proved, 
except  that  she  was  allowed  to  testify  to  a  conversation  which 
she  had  with  the  janitor  of  the  premises  several  days  after  the 
accident,  in  which  she  accused  the  janitor  of  having  thrown  soapy 
water  on  the  sidewalk.  It  is  apparent  from  this  recital  that  this 
evidence  furnishes  no  support  for  a  judgment  against  the  defend- 
ant. The  plaintiff  failed  to  prove  any  cause  of  action,  and  the 
complaint  should  have  been  dismissed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs,  without  prejudice  to  a  new  action.   All  concur. 

*For  otbtf  CMM  Me  nme  topic  A  {  mniBSB  In  Dec.  ft  Am.  Viw- 1907  to  date.  *  Rep'r  Index** 
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ELLEBO  T.  DE  MACOHI. 
(Sapreme  Court,  Appellate  Term,  First  Department  November  8,  1912.) 

•GONTBACTB  (|  SBO*)— AOTIOH  FOB  BbCAOH — SUFEIOIENOT  OF  EVIDBNOK. 

A  JudgmeDt  for  plalntlfl  in  an  action  to  recover  the  difference  between 
hla  expenditures  and  his  receipts  In  the  conduct  ol  a  buBloess  alleged 
to  have  been  conducted  at  Uie  request  and  on  the  personal  responsibility 
of  defendant  held  to  be  against  tbe  vrelght  of  tbe  evidence. 

[Ed.  Note.— For  other  casea,  see  Contracts,  Cent  Dig.  ||  OS,  181^1823; 
Dec.  Dig.  I  350.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  John  Ellero  against  Clementino  De  Macchi.  From  a 
judgment  for  plaintiff,  after  trial  a  judge  without  a  jury,  defend- 
■ant  appeals.  Reversed,  and  new  trial  granted. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Edward  A.  Isaacs,  of  New  York  Atty.,  for  appellant 
Fromme  Bros.,  of  New  York  City  (Theodore  P.  Kuper,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.-  Plaintiff  respondent  has  recovered  the  amount  of  the 
^fference  between  his  expenditures  and  his  receipts  in  the  conduct  of 
a  business  which  he  alleges  he  conducted  at  the  request  and  on  the 
personal  responsibility  of  defendant.  Defendant's  claim  is  that  the 
business  was  undertaken  on  behalf  of  a  corporation  of  which  defend- 
ant was  the  president,  and  that  plainti'iT  was  well  advised  to  that  effect 

The  plaintiff's  testimony  is  discursive  to  an  abnormal  degree,  and 
his  evidence  of  the  extent  and  amount  of  the  disbursements  and  re- 
ceipts  is  too  vague  and  general  to  sustain  a  judgment.  Moreover,  on 
an  examination  of  the  entire  record  and  of  the  exhibits,  I  cannot 
escape  the  conclusion  that  a  judgment  implying  defendant's  personal 
responsibility,  rather  than  that  of  the  corporation,  is  against  the  wei^ 
of  the  evidence. 

Judgment  reversed,  and  new  trial  granted,  widi  costs  to  appellant 
to  abide  the  event.  AU  concur. 


(78  Misc.  Bep.  142.) 

HEADS)  r.  UEDERMAN. 
(Supreme  Oitirt,  Appellate  Term,  First  Department   November  8,  1912.) 

OUAUJfTT  (i  80*) — C^HTBAOX— GONBTBUOnON— LLA3XUTT  Ot  OUABANTOB. 

Under  a  contract  guaranteeing  to  plaintiff  the  payment  or  taxes  on 
certain  premises  in  which  she  was  Interested,  and  providing  that  on  the 
guarantor's  default  the  plaintiff  would  thereby  be  released  from  hex 
obligation  to  extend  a  certain  mortgage  on  such  premises,  the  guarantor 
was  liable  for  the  amount  of  such  taxes,  which  plaintiff  paid  after  fail- 
ure of  the  principal  to  pay  the  same ;  it  being  immaterial  that  do  right 
to  sue  on  the  guaranty  was  speeiflcally  exprened,  and  the  provision  for 

*rbr  eUi«r  cas«s  mo  lame  topic  a  9  muiibbb  In  Dm.  *  An.  DIgi.  1M7  to  dsta,  A  Rflp*r  IidtiM 
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the  plalntUTs  rdease  from  extension  of  tbe  mortgage  In  no  way  detract- 
ing from  the  goarantor's  liability. 

[Ed.  Not&— For  other  caaeit  see  Gnaran^,  Cent  Dig.  H  8S-4C;  Dec 
Dig.  {  36.*3 

Appeal  from  Municipal  Court,  Borou^^  of  tiie  Bronx,  Second 

District. 

Action  by  Mary  Meade  against  John  E.  Liederman.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.JJ. 

Engel  Bros.,  of  New  York  City  (Isidore  Schneider,  of  New  York 
City,  of  counsel),  for  appellant. 
John  R.  Jones,  of  New  York  City,  for  respondent. 

SEABURY,  J.  The  plaintiff  brings  this  action  upon  a  written 
instrument,  si^ed  and  delivered  to  her  by  the  defendant,  of  which 
the  following  is  a  copy : 

"For  and  In  consideration  of  tbe  Bum  of  one  (¥1.00)  dollar*  and  other  good 
and  valuable  coDSlderatlooa,  to  me  In  hand  iiald  by  Mary  Meade,  of  New 
Twk  CUj,  the  receipt  whereof  la  hereby  acknowledged,  I,  John  E.  Lieder- 
man, of  New  York  cat7>  do  her^y  guarantee  nnto  the  said  Hary  Heade,  or 
her  assignee,  the  payment  of  the  1911  land  taxes,  amounting  to  (129.18  (ex- 
dualve  of  Interest),  by  the  owner  or  owners  of  invmlses  No.  356  East  145tb 
street.  New  York  City,  In  which  I  am  now  Interested,  on  or  before  March  ISi, 
1912.  In  tbe  event  of  my  failure  to  so  pay  the  same  on  or  before  said  date, 
said  Mary  Meade  Is  hereby  released  from  her  obligation  to  me,  heretofore 
made,  for  the  extoislon  of  the  second  mortgage  ot  $8,000  eorering  premises 
No.  519  West  27th  street.  New  Tork  City. 

"Dated  New  York,  E^mary  7,  19X2.  John  E.  Liederman.** 

At  the  time  tliis  instrument  was  executed,  the  plaintiff  was  the 
owner  of  a  second  mortgage  of  $2,250  on  the  premises  No.  356 
East  145th  street,  which  was  to  become  due  and  payable  in  Octo- 
ber, 1912,  and  contained  a  provision  that  the  whole  amount  of  the 
principal  sum  thereof  should  become  due  at  the  option  of  the 
plaintiff,  as  mortgagee,  after  default  in  the  payment  of  any  tax 
imposed  upon  the  premises  covered  thereby  for  20  days  after  notice 
and  demand.  The  defendant  gave  the  instrument  quoted  above  in 
consideration  of  the  plaintiff's  agreement  to  refrain  from  foreclos- 
ing the  mortgage  upon  said  premises.  The  taxes  were  not  paid 
before  March  15,  1912,  and  were  subsequently  paid  by  this  plain- 


The  appellant  contends  that,  under  this  instrument  of  guaranty, 
the  only  remedy  secured  to  the  plaintiff,  in  the  event  of  the  fail- 
ure of  the  defendant  to  pay  the  taxes,  was  that  she  was  released 
from  her  obligation  to  extend  a  second  mortgage,  which  plaintiff 
held  upon  other  premises  in  which  defendant  was  interested.  We 
do  not  think  that  such  an  interpretation  can  reasonably  be  put  upon 
the  instrument  in  question.  As  we  read  it,  it  deals  with  two  sub- 
jects. The  first  has  to  do  with  the  taxes  upon  the  145th  street 
property.  These,  the  defendant  agrees,  in  language  unambiguous, 
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to  pay.  The  second  subject  dealt  -with  in  this  instrument  is  con- 
tained in  the  last  clause.  Here  it  is  made  evident  that  the  plain- 
tiff was,  at  the  time  of  the  making  and  delivery  of  the  guaranty, 
obligated  to  the  defendant  guarantor  to  extend  a  mortgage  which 
she  then  held  upon  property  in  27th  street.  In  addition  to  agree- 
ing to  pay  the  taxes  on  the  145th  street  property,  the  defendant 
agrees  to  relieve  the  plaintiff  from  her  obligation  to  extend  the 
mortgage  on  the  27th  street  property,  if  he  defaults  in  the  pay- 
ment of  taxes  upon  the  property  in  145th  street.  This  last  clause 
was  intended  to  release  the  plaintiff  from  her  obligation  to  extend 
the  mortgage  on  the  27th  street  property,  and  not  to  release  the 
defendant  from  the  obligation  which  it  was  the  very  purpose  of 
this  agreement  of  guaranty  that  he  should  assume.  In  the  event 
of  the  failure  of  the  owner  to  pay  the  taxfis,  the  defendant  obli- 
gated himself  to  pay  them.  This  obligation  was  unconditional  If 
he  defaulted  in  this  obligation,  it  followed,  as  a  matter  of  course, 
that  he  could  be  sued  upon  it.  It  was  unnecessary  for  the  instru- 
ment so  as  to  provide,  because  such  was  its  evident  purpose.  The 
plaintiff  had  the  rig^t  to  sue,  as  a  matter  of  law,  and  therefore  the 
right  need  not  be  specifically  expressed.  In  addition  to  this,  if 
the  defendant  did  not  keep  his  obligation  as  guarantor,  and  pay 
the  taxes  on  the  145th  street  property,  that  fact  furnished  a  very 
good  reason  why  the  plaintiff  should  insist  upon  being  released 
from  the  obligaticui,  which  she  was  then  under  to  the  defendant,  to 
extend  the  mortgage  on  the  27th  street  property.  When  the  instru- 
ment is  read  in  the  light  of  the  circumstances  of  the  parties  and 
the  relation  which  they  sustained  to  one  another,  we  think  that 
it  is  only  susceptible  of  the  interpretation  which  we  have  placed 
upon  it. 

It  follows  that  the  judgment  recovered  in  favor  of  the  plaintiff 
should  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  Ai^ellate  Tenn,  Flrat  Department  NoTember  8,  1912.) 
Barkbitftct  (S  436*) — ^FBOHzm  so  Pat  i»m  Pimm  BABHinaft— Scttxcisn- 

OY  or  EviDKIfOE. 

In  an  action  on  a  debtor's  condltioiial  promise,  made  poidlng  bank- 
ruptcy proceedings,  to  pay  plalntUTa  debt  oat  of  bla  future  earnings 
after  securing  his  discharge,  proof  oi  parol  declarations  that  defendant 
was  In  business,  doing  tbe  beet  he  could,  and  expected  to  get  another 
Btcwe,  and  was  doing  well,  was  insufilclent  to  sustain  a  finding  that  he 
had  earned  enough  money  to  pay,  or  was  able  to  pay,  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  840-842, 


865;  Dee.  Dig.  i  48«.*] 
Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 


Action  by  Harry  Stem  against  Benjamin  Gerber.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial 
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Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 


Jacob  S.  Freedman,  of  New  York  City,  for  appellant. 
Louis  iE^tein,  of  New  York  City,  for  respondent. 

GUY,  J.  This  action  was  brourfit  to  recover  for  services  ren- 
dered, of  the  alleged  value  of  $99.7/,  on  account  of  which  plaintiff 
was  paid  $6.81  by  defendant's  receiver  in  bankruptcy.  The  com- 
plaint alleges  that,  prior  to  his  discharge  in  bankruptcy,  defendant 
agreed  in  writing  to  pay  plaintiff  the  entire  amount  due  as  soon  as 
lie  should  procure  his  discharge  in  bankruptcy.  Hie  defense  was  a 
general  denial ;  also  a  release. 

During  the  bankruptcy  proceedings,  defendant  wrote  plaintiff  let- 
ters promising  to  pay  oft  the  balance  due  "gradually  out  of  my 
earnings,"  "when  I  resume  earning  money."  Plaintiff  filed  his 
claim  in  bankruptcy  and  received  his  dividend  on  account  of  it. 
Defendant  was  thereafter  discharged  in  bankruptcy. 

Assuming  that  conditional  promises,  pending  bankrupt<7  pro- 
ceedings, to  pay  out  of  future  earnings  after  the  discharge,  or  when 
the  bankrupt  is  able  to  pay,  are  enforceable  upon  proof  that  de- 
fendant has  earned  the  money,  or  that  he  is  able  to  pay,  no  such 
proof  was  furnished.  Stem  v.  Nussbaum,  5  Daly,  382,  383 ;  Law- 
rence V.  Harrington,  122  N.  Y.  408,  414,  25  N.  E.  406;  Kiernan  v. 
Fox,  43  App.  Div.  58,  60,  59  N.  Y.  Supp.  330;  Gruenberg  v.  Trea- 
nor,  40  Misc.  Rep.  232,  81  N.  Y.  Supp.  675;  German  Exchange 
Bank  v.  Schnitzer,  72  Misc.  Rep.  362,  130  N.  Y.  Supp.  223. 

Proof  of  parol  declarations  that  defendant  was  in  business,  said 
he  was  doing  the  best  he  could,  expected  to  get  another  store,  and 
was  doing  well,  is  not  sufficient  proof  that  he  had  earned  enough 
to  pay,  or  was  able  to  pay,  plaintiff. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event  All  concur. 


(Supreme  Court,  Ai»pellate  Term,  First  Department  Noronber  8,  1912^ 

CouBTs  (8  188*) — OITT  CouBT  ow  Niw  YobkWubisdictior. 

Tbe  City  Court  of  New  York  baa  no  jurisdiction  of  an  action  fOT  an 

accoantlng. 

[Ed.  Nota— For  other  cases,  see  Courts,  Cent  Dig.  H  438,  440.  UZ, 
447,  448,  461.  452,  454,  458.  464,  466,  467.  468;  Dec.  Dig.  {  ISS.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Julia  C.  Carroll  against  Mitchell  Depew.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 
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John  W.  Hutchinson,  Jr.,  of  New  York  City,  for  appellant, 
John  C  Coleman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  complaint,  as  finally  amended,  stated  a 
cause  of  action  for  an  accounting,  of  which  the  court  below  had  no 
jurisdiction. 

It  follows  that  the  judgment  ^ould  be  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs,  without  prejudice. 


(78  Wae.  Bep.  IM.) 

OLLWBRTER  r.  ESCHSB. 
(Snpreme  Gonrt;  Arodlate  Tenn,  FInt  D^rtmenL   NoTember  S«  1912.) 

EtAHDLOBD  AND  TSNANT  (|  152*)— LlABIUTT  lOB  RKNT— NOHPBtVOBlUnOK  OF 
GOTIKAKTB  BT  IjUVDLOBD — EmCT. 

A  landlord,  in  a  lease  Btlpolatliig  ttiat  be  wUl  wltbovt  additional 
.cbarge  maintain  inoper  heating  and  hot  water  appliances,  and  supply 
'  the  proper  amount  of  heat  and  water  to  the  tenants  at  all  proper  times, 
and  tha^  In  case  of  the  heating  apparatus  requiring  repairs,  be  may 
omit  such  service  until  the  necessary  repairs  have  been  made,  must  main- 
tain prc^r  heating  and  hot  water  alliances;  and  where  the  heating 
plant  is  Inadequate,  notwithstanding  constant  repairs,  to  supply  heat  and 
water,  he  must,  to  bold  the  tenant  liable  for  the  rent  after  his  vacation 
of  Uie  premises,  reconstruct  the  plant  or  introduce  a  new  plant 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
SS8-&4S.  645-549,  591-607;  Dec.  Dig.  $  162.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  Maiy  A.  Ollwerter  against  Franklin  Escher.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  October  term,  1912,  before  SEABURY.  GUY,  and  BI- 
JUR,  JJ. 

Henry  Escher,  Jr.,  of  Brooklyn  (John  B.  Gleason,  of  New  Yoric 
City,  of  counsel),  for  appellant. 

Samuel  Blumberg,  of  New  York  City  (Harry  Kutscher,  of  Sta- 
plet(m,  of  counsel),  for  respondent 

GUY,  J.  Plaintiff  is  the  owner  of  a  lease  made  October  1,  1911, 
by  the  United  States  I^ase  Holdii^  Company,  to  the  defendant,  of 
a  housekeeping  apartment  in  New  York  City  for  iht  term  of  one 
year  at  the  rental  of  $65  per  month.  This  action  involves  the  right 
of  the  landlord  to  recover  rent  from  March  1,  1912,  until  the  termina- 
tion of  the  lease,  May  1,  1912,  for  which,  together  with  $29  unpaid 
rent  in  February,  judgment  herein  has  been  rendered. 

Defendant  testified  that  during  the  month  of  January  the  premises 
became  uninhabitable  by  reason  of  insufficient  heat,  so  that  he  was 
obliged  to  move  away  from  the  apartment  with  his  wife  and  infant 
child;  but  that,  relying  upon  the  landlord's  promise  to  repair,  he 
again  returned  to  the  apartment,  but  during  the  entire  month  of  Feb- 
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ruary,  except  on  one  or  two  occasions,  there  was  inadequate  heat, 

and  the  premises  became  so  cold  that  on  February  29,  1912,  he  was 
again  compelled  to  vacate.   The  answer  further  sets  up  a  counter- 
claim for  $500  damages  for  expoises  necessarily  incurr«l  and  injury 
to  defendant's  health  by  reason  of  said  eviction. 
The  lease  provides  as  follows: 

"The  landlord  agrees  that,  without  additional  charge,  proper  heating  and 
hot  water  appliances  shall  be  maintained  in  this  building  of  a  size  sufflclent 
to  supply  a  proper  amount  of  heat  and  water  to  all  the  traurats  at  all  proper 
times" 

— and  that,  in  case  of  the  heating  apparatus  requiring  repair  or  im- 
provement, the  landlord  may  omit  such  service  until  all  necessary  re- 
pairs have  been  made  or  completed,  without  in  any  manner  or  respect 
affecting  or  modifying  the  obligations  or  covenants  of  the  tenant,  and 
in  such  case  the  landlord  shaU  use  due  expedition  and  diligence  to 
repair,  improve,  or  reconstruct  the  same. 

Defendant  produced  several  witnesses,  including  the  janitor  of  the 
premises  at  the  time  in  question,  who  testified  as  to  the  unheated  con- 
dition of  the  building.  Plaintiff,  in  rebuttal,  called  several  witnesses, 
who  testified  to  constant  efforts  at  repair  on  the  part  of  the  landlord 
during  the  months  of  January  and  February.  It  is  clear  from  the 
evidence  of  these  witnesses  that  the  efforts  at  repair  made  by  the 
landlord  were  not  effective  in  restoring  the  premises  to  a  properly 
heated  condition.  The  weight  of  evidence  is  conclusively  on  this 
point  in  favor  of  defendant's  contention  that  the  premises  were  prac- 
tically uninhabitable  because  of  their  unheated  conditicm  during  the 
greater  part  of  the  months  of  January  and  February  and  at  the  time 
the  defendant  vacated  the  apartment.  This  amounted  to  a  construc- 
tive eviction  of  the  defendant. 

It  was  the  duty  of  the  landlord  to  maintain  proper  heating  and  hot 
water  appliances.  The  only  conclusion  that  can  properly  be  drawn 
from  the  evidence  is  that  the  steam-heating  apparatus  or  plant  was 
utterly  inadequate,  notwithstanding  constant  efforts  at  repair,  to  sup- 
ply the  heat  which  the  landlord  had  covenanted  to  furnish.  The  ap- 
paratus being,  according  to  the  evidence,  inadequate,  though  subjected 
to  constant  repair,  to  the  furnishing  of  the  quantity  of  heat  which 
the  landlord  agreed  to  furnish,  it  was  his  duty  to  reconstruct  the  same 
or  introduce  a  new  steam-heating  plant.  He  cannot  avoid  the  obliga- 
tion assumed  by  him  under  the  lease  by  proving  that  the  apparatus 
was  worthless  and  that  he  made  ineffectual  efforts  to  render  it  fit  for 
the  service.  » 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.   All  concur. 
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(Snpreme  Court,  Appellate  Term,  nxst  Department   November  8,  1912.) 

CORTEACTS  (I  206*) — AcnOKB — ALLEGATION  OF  PEBFOaMAITCK — PBOOF  OF  SUB- 
STANTIAL Febformancs — Ekcovebt. 

A  plaintiff,  pleading  perftwmance  of  tbe  contract  sned  on,  and  proving 
■atwtantlal  pcTformance^  may  zecover  tlie  oontrmct  price,  lew  an  allow- 
anoe  tar  the  negligible  portion  of  the  work  not  done. 

[£d.  Note.— For  other  cases,  see  Cbntracta^  Gent  Dig.  H  18SS-1356, 
1862;  Dec.  Dig.  {  29S.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Joseph  £Uas  against  Coleman  &  Krause,  Incorporated. 
From  a  judgment  of  dismissal  at  the  close  of  the  case  of  plaintiff, 
he  appeals.   Reversed,  and  new  trial  ordered. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Paskus,  Cohen  &  Gordon,  of  New  York  City  (Arthur  B.  Hyman, 
of  New  York  City,  of  counsel),  for  appellant. 

Warren  McConihe,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  only  question  raised  on  this  appeal  is  whether 
plaintiff  had  sufficiently  proved  performance  of  his  contract,  which 
was  to  cut  and  install  glass  in  frames  to  be  furnished  by  defend- 
ant. The  record  certainly  discloses  a  prima  facie  case  of  substan- 
tial performance. 

The  learned  court  below  seems  to  have  been  of  opinion  that,  un- 
der a  pleading  alleging  performance,  proof  of  substantial  perform- 
ance was  not  sufficient,  but  that,  in  such  case,  waiver  of  the  part 
unperformed  must  be  pleaded  and  proved.  Plaintiff,  however, 
claimed  no  waiver,  and  the  law  is  that,  upon  substantial  perform- 
ance, plaintiff  is  entitled  to  recover  the  contract  price,  less  an  al- 
lowance for  the  negligible  portion  of  the  work  which  was  not  done. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to' abide  the  event.   All  concur. 


(Supreme  Court,  AK>elIate  Term,  First  D^rtment   Nov«nber  8,  1912.) 

1,  CoNTBAOTS  (I  212*) — Time  of  ExBcimoN. 

Where  a  contract  to  install  an  elevator  failed  to  provide  the  time  wftb- 
bi  wbieh  It  was  to  have  been  Installed,  It  will  be  held  that  it  was  to 
have  been  installed  within  a  reasonable  time  from  the  date  of  the  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  Si  944-855;  Dec. 
Dig.  {  212.*] 

2.  OOKTRACTB    (|  237*) — EVIDENCE    (J    445*) — WbiTTEN    AOBSEUBNT-S— FaBOL 

riviDKNCE. 

In  an  acticA  for  damages  from  failure  to  lastall  an  elevator  nnder  a 
written  contract  which  failed  to  provide  for  the  time  within  which  it 
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was  to  taavtt  been  Inatalled,  erlOeiiee  of  a  Bulweqiwnt  oral  agreement 

undw  which  the  defendant  agreed  to  complete  the  woric  within  three 
we^  was  Inadmissible,  because  It  tended  to  vary  the  terms  of  the  writ- 
ten agreement,  and  because  the  oral  agreement  was  witboat  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |{  llld-m2; 
Dec.  Dig.  I  237;*  Evidence.  Cent  Dig.  Sfi  2052-2066;  Dec.  Dig.  i  449.*] 

8.  AfFKAL  AKD  EteMB  (|  10M*>— ftmXDXCUI.  EkBOB— IirOTBTTOnOKS. 

In  an  action  for  breach  of  a  written  contract,  an  Instruction  that  predi- 
cated the  liability  of  a  defoldant  upon  a  finding  of  the  making  of  a  sub- 
sequent oral  contract,  yrtdcii  lacked  consideration,  and  the  evidence  of 
which  was  improperly  admitted,  was  erroneous  and  {judicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Enot,  Cent.  Dig.  fi  ^19; 
4221-4224;  Dee.  Dig.  i  1064.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third 
District. 

ActicHi  by  the  Manhattan  Top  &  Body  Company  against  Her- 
man  Boymann.  Judgment  for  plaintiff,  and  defendant  appeals. 
Keversed. 

Argued  October  term,  1912,  before  SEABURY.  GUY,  and  BI- 
JUR,  JJ. 

William  C  Relyea,  of  New  York  Ci^,  for  appellant. 
Nathan  Vidaver,  of  New  York  City  (George  N.  Boehm,  of  New 
York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  [1]  The  defendant  is  the  landlord  of  this  plain- 
tiff, which  brings  this  action  to  recover  damages  for  the  alleged 
breach  by  the  defendant  of  a  contract  to  install  an  elevator  in  the 
premises  leased  by  the  defendant  to  the  plaintiff.  The  written  con- 
tract, under  which  the  defendant  agreed  to  install  an  electric  ele- 
vator, did  not  provide  for  the  time  within  which  the  elevator  was 
to  have  been  installed.  It  follows,  therefore,  under  the  familiar 
rule,  that  the  elevator  was  to  have  been  installed  within  a  reason- 
able time  from  the  date  of  the  contract. 

[2]  Against  the  objection  and  subject  to  the  exception  of  the 
ilefendant,  the  learned  court  below  permitted  the  plaintiff  to  prove 
a  subsequent  parol  agreement,  under  which,  as  the  plaintiff  claims, 
the  defendant  agreed  to  complete  the  work  of  installation  within 
thr^e  weeks  from  the  making  of  the  contract.  The  reception  of 
this  evidence  was  erroneous,  first,  because  it  tended  to  vary  the 
terms  of  the  written  agreement;  and,  secondly,  because,  having 
been  made  after  the  original  agreement,  there  was  an  absence  of 
consideration,  fatal  to  its  existence  as  a  contract 

[3]  The  court  below  left  to  the  jury  the  question  whether  the 
second  agreement,  that  the  work  was  to  be  performed  within  three 
weeks,  was  made,  and  charged  the  jury  that,  if  they  found  that 
this  agreement  was  made,  the  plaintiff  should  recover.  This  charge 
was  erroneous,  and  prejudicial  to  the  rights  of  the  defendant,  be- 
cause it  predicated  the  liability  of  the  defendant  upon  a  condition 
which  was  not  a  i»rt  of  the  original  contract. 
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It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event  All  con- 
cur. 


CUNEO  et  al.  t.  FREEMAN,  City  UareAal,  et  aL 
(Snpreme  Conrt,  Appellate  Term,  First  Department,  Novranber  8,  1912.) 

1.  LxTKBT  Stable  Keepers  ({  8*) — Uabaqe  Kexpeb — Liens  oh  Vehioleb. 

A  garage  keeper,  who  had  actual  possession  of  taxlcabs  kept  In  his 
sarage,  bad  a  lien  thereon,  unless  it  was  barred  by  a  former  judgment. 

[Ed.  Note. — Por  other  cases,  see  Ltvery  Stable  Keepers,  Cent  Dig.  Sg 
7-10;  Dec.  Dig.  |  8.*] 

2.  JUDOHSNT  (I  9fil*) — ETIDENCE  AS  TO  JUDaUXNT — BUXDEN  OF  PBOOF. 

A  party,  relying  on  a  former  Judgment  as  a  defense  to  an  action,  has- 
the  burden  of  establlshli^  that  It  constltatea  a  bar. 

[Ea  Note.— For  other  cases,  see  Jadgmoit,  Out.  Dig.  H  1808-1^;^ 
Dee  Dig.  i  9U.*1 

3.  JunouxET  (I  068*) — Evidehcx  ac  to  Jni>Giiiii*--WBiOBT  airo  Suvn- 

OIElfCT. 

A  judgment  in  an  action  to  foreclose  a  chattel  mortgage  on  taxlcabs; 
wherein  a  garage  keeper  appeared  and  set  up  a  claim  to  a  lien,  which 
does  not  recite  what  disposition  was  made  of  such  claim,  Is  tnsaffldent. 
In  the  absence  of  other  erlduoe  to  show  what  was  decided,  to  constitute 
a  bar  to  a  snbsequent  action  based  on  snch  lien. 

[Ed.  Note.— For  other  cases,  see  Jadgment,  Omt  Dig.  H  1002,  100^ 
1010,  1014;  Dec.  Dig.  I  JSOS.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh. 
District. 

Action  by  Frederick  L.  Cuneo  and  another  against  Alfred  Free- 
man, as  Marshal  of  the  City  of  New  York,  and  another.  From  a 
judgment  for  defendants^  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1912.  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Charles  J.  Campbell,  of  New  York  City,  for  appellants. 
David  Hershfield,  of  New  York  City,  for  respondents. 

SEABURY,  J.  This  action  in  replevin  is  brought  to  recover  the- 
possession  of  three  taxicabs,  originally  the  property  of  one  Mon- 
tani.  The  record  presented  by  the  return  is  very  meager,  and  con- 
sists of  certain  concessions  which  the  respective  attorneys  made. 
From  the  concessions  it  appears  that  the  plaintiffs  were  the  keep- 
ers of  a  garage  in  which  Montani  kept  the  taxicabs,  and  that  they 
claim  a  lien  upon  the  taxicabs. 

[1]  The  defendants  contend  that  the  plaintiffs'  claim  was  deter- 
mined adversely  to  them  in  an  action  by  one  Campiglia  against 
Montani  and  these  plaintiffs,  in  which  Campiglia  sought  to  fore- 
close a  chattel  mortgage  which  he  held  upon  said  taxicabs.  These - 
plaintiffs  appeared  in  that  action  as  defendants,  and  set  up  a  claim 
that  they  had  a  garage  keeper's  lien  upon  the  taxicabs.  The  judg- 
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ment  which  was  entered  in  that  case  does  not  recite  what  disposi- 
tion, if  any,  was  made  of  plaintiffs'  claims  and  we  are  unable  from  an 
inspection  of  the  judgment  to  determine  whether  or  not  that  judg- 
ment should  be  regarded  as  res  adjudicata  upon  the  plaintiffs'  pres- 
ent claim.  If  the  stenographer's  minutes  of  the  foreclosure  action 
had  been  offered  in  evidence,  it  may  be  that  it  would  enable  us 
to  determine  whether  or  not  the  judgment  rendered  in  that  action 
is  a  bar  to  plaintiffs'  claim. 

Upon  the  record  before  us,  it  seems  that  the  plaintiffs  had  the 
actual  possession  of  the  taxicabs,  and  that  they  were  therefore  in 
a  position  to  assert  their  lien,  unless  they  were  barred  from  so 
domg  by  the  judgment  in  foreclosure. 

[2,3]  The  burden  of  establishing  that  the  former  judgment  is 
a  bar  is  upon  the  defendants,  arid  the  judgment  which  was  offered 
in  evidence  does  not  establish  this  fact. 

As  the  defendants  have  not  established  that  the  judgment  was 
res  adjudicata,  it  follows  that  the  judgment  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 
All  concur. 


(78  Misc.  Rep.  121.) 

FEtTZ  T.  WAIT  et  at 
(Supreme  Gonrt,  Appellate  Term,  First  Department   Novnnber  8,  1912.) 

OOVBTB  (I  189*)— JOIKDEB — MUKICIPAl  CoUBT  AcT. 

An  ftctlon  upon  a  contract  to  convey  certain  premises  cannot  be  joined 
with  an  action  against  defendant  tbereln  and  another  for  the  breach  of 
a  covenant  ctmtained  in  a  deed  ddlToed  by  both  oC  sacb  d^endaiUs  to 
plaintiff,  since  tbe  two  causes  of  action  are  distinct,  and  not  wltbin  Mu- 
nicipal Court  Act  (Laws  1902,  e.  680)  |  146.  wbleli  jwovides  that,  on  a 
Joinder  of  causes  of  action,  ft  must  appear  tbat  they  all  affect  all  tlie 
parties  to  the  action. 

[Bd.  Note.— For  other  cases,  see  Courts,  Oent  THg.  fl  409^  41%  418. 
429,  468:  Dec.  Dig.  {  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth 

District.  «   „      ,  .  . 

Action  by  Charles  Friz  against  George  Pfaff  and  Anna  Bruch. 
From  a  judgment  of  the  Municipal  Court  in  favor  of  plaintiff,  de- 
fendants appeal.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1912,  before  SEABURY.  GUY,  and  BI- 
JUR.  JJ. 

Frederic  Leubuscher,  of  New  York  City,  for  appellants. 
George  Ludwig,  of  New  York  City  (Theodore  Schultheis,  of 
New  York  City,  of  counsel),  for  respondent 

SEABURY,  J.  Plaintiff  has  recovered  a  judgment  against  both 
defendants.  The  return  shows  that  the  plaintiff  asserts  a  cause 
of  action  against  the  defendant  Pfaff  upon  a  contract,  wherein 
Pfaff  agreed  to  convey  certain  premises  free  of  water  rents  and 
tenement  house  violations,  and  also  that  the  plaintiff  asserts  a 
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claim  against  the  defendant  Bruch  and  defendant  Pfaff  for  the 
breach  of  a  covenant  contained  in  a  deed  delivered  by  both  of 
these  defendants  to  the  plaintiff. 

The  two  causes  of  action,  upon  which  the  plaintiff  has  recovered 
judgment  against  both  defendants,  are  entirely  separate  and  dis- 
tinct.  The  defendant  Bruch  was  not  a  party  to  the  agreement  for 
the  sale  of  the  property,  and  cannot,  therefore,  be  sued  for  a  breach 
of  its  conditions.  While  both  of  the  defendants  signed  the  deed, 
for  the  breach  of  the  covenants  in  which  the  plaintiff  also  seeks  a 
recovery,  the  rights  of  the  plaintiff  growing  out  of  the  alleged 
breach  of  covenant  in  the  deed  constituted  a  cause  of  action  en- 
tirely distinct  from  the  cause  of  action  growing  out  of  the  alleged 
breach  of  the  contract  to  sell.  Where  there  is  a  joinder  of  causes 
of  action,  it  must  appear  that  all  the  causes  of  action  affect  all 
the  parties  to  the  action.  Municipal  Court  Act  (Laws  1902,  c. 
580)  §  146.  The  defendants  attempted  to  avail  themselves  of  this 
objection  in  the  court  below,  but  the  learned  court  held  adversely 
to  their  contention. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs.   All  concur. 


<76  Mlsa  Bep.  176.) 

LBWIS  T.  LONDON  A  LANCASHIRB  FIBB  INS.  00. 

(Supreme  Court,  Appellate  Term,  First  Dquutment   NoTanber  8,  1912.) 

1.  IKHUBAMOB  (|  238*)— CANCBIXATIOW— RkTDBN  PEEMtUX— BfoBiaAaBS— "In- 

SUBKD." 

The  "Insured,"  under  Insurance  Law  (Consol.  Laws  1909,  e.  28)  S  122, 
wblcb  provides  that  a  fire  insurance  company  shall  cancel  any  policy  of 
Insurance  upon  the  request  of  the  insured,  and  shall  return  the  amount 
of  the  premium  paid,  less  the  short  rate  pr«nlum,  includes  a  mortga;^, 
for  whose  b^eflt  a  mort^gee  clause  has  been  inserted  In  the  policy; 
and  the  original  assured  cannot  cancel  the  policy  and  recover  the  un- 
earned premium  without  the  consent  of  the  mortgagee,  who  holds  an  In- 
dependoLt  contract  with  the  Insurer. 

[Ed.  NotA— For  Other  cases,  see  Insunmc^  Coit  Dig.  ||  000,  016,  017; 
Dec.  Dig.  S  238.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  p.  3681.] 

2.  IHSUUHCX  (I  198*)— Betubh  or  FBEKnrx— Obouhdb. 

That  an  insurance  company  had,  without  plaintUTs  consent  trans- 
ferred, on  Its  books  or  elsewhere,  her  intaest  in  a  policy  to  some  other 
person,  does  not  oonatltnte  the  tmsla  of  an  action  tot  the  return  oC  the 
premium. 

[Ed.  Note.~For  other  cases,  see  Insurance,  Cent  Dig.  H  457-467 :  Dec; 
Dig.  8  m*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth 
District. 

Action  by  Minnie  Lewis  against  the  London  &  Lancashire  Fire 
Insurance  Company.  Judgment  for  plaintifif,  and  defendant  ap- 
peals. Reversed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 

JUR.  JJ.  
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Cabell  &  Gilpin,  of  New  York  City  (Hartwell  Cabell,  of  New 
York  City,  of  counsel),  for  appellant. 

Herman  G.  Loew,  of  New  York  City  (Samuel  Lewis,  Jr.,  of  New 
York  City,  of  counsel),  for  respondent, 

BIJUR,  J.  Plaintiff  sued  to  recover  the  unearned  premium  un- 
der a  policy  of  fire  insurance,  issued  to  her,  which  contained  the 
standard  mortgagee  clause,  including  the  provision :  "Loss,  if  any, 
payable  to  Mary  J.  Kingsland  as  mortgagee." 

[  1  ]  The  cause  of  action  is  based  on  section  122  of  the  Insurance 
Law,  which  provides  that  a  fire  insurance  company  "shall  cancel 
any  policy  of  insurance  upon  the  request  of  the  insured,"  and  shall 
return  the  amount  of  the  premium  paid  less  the  short  rate  premi- 
um. When  she  applied  for  repayment  of  the  premium,  she  pre- 
sented no  authorization  from  the  mortgagee;  nor  did  she  have,  nor 
undertake  to  surrender,  the  policy.  It  is  quite  evident  that  "the 
insured,"  under  section  122,  includes  a  mortgagee,  for  whose  ben- 
efit a  mortgagee  clause  has  been  inserted  in  the  policy.  Indeed, 
the  principle  is  well  settled  that,  so  far  as  any  interference  by  the 
original  assured  may  be  concerned,  the  mortgagee  holds  an  inde- 
pendent contract  with  the  insurer.  Hastings  v.  Westchester  Fire 
Ins.  Co.,  73  N.  Y.  141,  147,  154;  Eddy  v.  London  Assurance  Co., 
143  N.  Y.  311,  38  N.  E.  307,  25  L.  R.  A.  686. 

Respondent  cites  Griffey  v.  N.  Y.  C.  Ins.  Co.,  100  N.  Y.  417,  3 
N.  E.  309,  53  Am.  Rep.  202,  as  authority  for  the  proposition  that: 

"Studi  a  proTlBtcni  tn  a  poltcv  Is  at  most  a  appointment  to  receive,  a 
direction  to  tiie  company  to  pay.  in  the  evmt  of  low." 

This  reference  is  utterly  irrelevant,  for  not  only  was  there  no 

such  provision  in  the  policy  in  the  Griffey  Case,  but  the  statement 
of  fact,  referring  to  the  transfer  of  the  policies  as  collateral  se- 
curity, says,  at  page  418  of  100  N.  Y.  and  page  310  of  3  N.  E. 
(53  Am.  Rep.  202) : 

"The  consent  of  the  defendant  [insurance  company]  was  not  Indorsed  upon 
the  policy,  nor  does  It  appear  to  hare  be^  given  or  asked  for." 

Plaintiff's  other  reference  (Lewis  v.  Guardian  Ins.  Co.,  181  N. 
Y.  397,  74  N.  E.  224,  106  Am.  St.  Rep.  557)  is  unfortunate,  because 
the  point  held  in  that  case,  namely,  that  the  mortgagee's  interest 
was  so  complete  and  vested  as  that  he  must  be  made  a  party  to 
a  suit  by  the  insured  upon  the  policy,  confirms  the  view  which  I 
have  taken. 

[2]  Plaintiff  seems  also  to  make  some  point  of  a  claim  that  the 
company  had  without  her  consent  transferred,  on  its  books  or 
elsewhere,  her  interest  in  the  policy  to  some  other  person.  With- 
out expressing  any  view  on  the  question  whether  that  might  pve 
her  a  right  to  obtain  some  decree  in  equity  fixing  her  interest  in 
the  policy,  it  certainly  does  not  constitute  the  basis  of  an  action 
for  the  return  of  the  premium,  nor  do  I  see  how  plaintiff  has  been 
damaged  thereby. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.  All  concur. 
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Sup.  Ct)    TACUUM  GLBANBB  00.  Y.  BBOAOWAT  CX>]EILANDT  00.  889 
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VACUUM  CLEANEB  CO.  v.  BBOADWAT  COBTLANDT  CO.  et  aL 

(Snpreme  Court,  Appellate  Term,  First  Dflstartment  Norember  8,  1912.) 

1.  GOKTRAOTS  (S  335*) — ALUCQATIOnS  Or  PEBFOBlf ANCE. 

A  complaint  alleged  that  plaintiff  contracted  to  install  a  Tacanm 
cleaner  plant,  and  that  It  should  receive  final  payment  on  the  issuance 
by  tbe  architect  of  a  certifleate  that  the  work  had  been  completed  to 
hlfl  satlstaction ;  that  the  work  waa  completed  and  the  parttea  agreed 
to  a  test  which  showed  that  the  plant  "duly  complied  with  the  terms 
of  the  contract";  that  plaintiff  then  demanded  a  certificate  from  the 
architect,  which  was  refused,  and  ,  demanded  payment  from  defendants, 
who  refused  because  of  the  absence  of  the  architect's  certificate;  and 
the  complaint  further  alleged  that  since  defendants'  refusal  to  make 
payment  they  continuously  used  the  plant  for  the  purpose  for  which 
it  was  Intended  and  have  accepted  It  Beld,  that  the  allegations  show- 
ed an  unreasonable  refusal  by  the  architect  to  famish  the  certificate  of 
completion,  so  as  to  excuse  its  production  as  a  condltUm  ivecedent  to 
payment. 

[Ed.  Note.— For  otha  cases,  see  Contracts,  Cent  Dig:  IS  1664-1676; 
Dec.  Die.  I  880.*] 

2.  CONTBAOTS    ({  S36*) — FEBFOBUAHCE— ACCBPTAITOI    Of  WOBK— BniLDZNQ 

CONTBAOT. 

The  complaint  sufficiently  alleged  the  acceptance  of  the  plant  by  de- 
fendant, so  as  to  operate  as  a  waiver  of  issuance  of  the  architect's  cer- 
dflcate  as  a  condition  xnecedesit  to  payment 

[Ed.  Not& — For  other  cases,  see  Contracts.  Cent  Dig.  H  1664-1676; 
Dec.  Dig.  I  386.*1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Vacuum  Cleaner  Com{«iny  against  the  Broadway 
Cortlandt  Company  and  another.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 


See,  also,  74  Misc.  Rep.  481,  132  K.  Y.  Supp.  335. 
Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


William  F.  Clare,  of  New  York  City  (Frederick  A.  Gill,  of  New 
York  City,  on  the  brief),  for  appellant. 

Sowers  &  Sands,  of  New  York  City  (George  M.  Burditt",  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  The  complaint  alleges,  in  substance,  that  the  plaintiff 
contracted  with  defendants  to  install  a  vacuum  cleaner  plant  in  a  cer- 
tain building,  and  that  it  should  receive  final  payment  upon  the  issu- 
ance by  the  architect  of  a  certificate  that  the  work  had  been  completed 
to  his  satisfaction.  It  then  alleges  that  it  has  completed  the  work; 
that  thereafter  the  parties  agreed  to  make  a  test  to  ascertain  whether 
the  same  fulfilled  the  requirement  of  the  agreement,  and  such  test 
was  made  and  the  plant  "duly  complied  with  all  the  terms  of  the  said 
contract";  that  it  then  demanded  the  certificate  from  the  architect, 
which  was  refused;  that  it  then  demanded  payment  from  the  de- 
fendants, who  refused,  stating  as  their  reason  the  absence  of  the 
certificate,  and  also  that  the  test  showed  that  the  plant  had  not  ful- 
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filled  the  requirements  of  said  contract.  There  is  a  further  allegation 
that,  since  defendants'  refusal  to  pay,  they  have  used  the  plant  for 
the  purpose  for  which  it  -was  intended  continuously,  and  have  accepted 

the  same. 

[1]  The  allegation  of  complete  performance  of  the  contract,  which 
is  clearly  made  by  the  pleader,  if  proved,  makes  out  a  case  of  unrea- 
sonable refusal  on  the  part  of  the  architect  to  furnish  the  certificate, 
and  therefore  excuses  its  production  as  a  condition  precedent  to  pay- 
ment Ross  V.  City  of  New  York,  85  App.  Div.  611,  612,  82  N.  Y. 
Supp.  920;  Bowery  Savings  Bank  v.  Mayor,  63  N.  Y.  336. 

[2]  Judged  by  tiie  pleading  abne,  there  seems  also  to  be  a  suffi- 
cient allegation  of  acceptance  of  the  plant  (the  character  of  which  is 
not  disclosed  by  the  complaint)  to  constitute  a  waiver  by  defendants 
of  the  issuance  of  the  certificate  as  a  prerequisite  to  payment.  See 
Smith  V.  Alker,  102  N.  Y.  87,  5  N.  E.  791 ;  Duell  v.  McGraw,  86 
Hun,  331,  33  N.  Y.  Supp.  528;  Tilden  v.  Buffalo  Office  Bldg.  Co., 
27  App.  Div.  510,  50  N.  Y.  Supp.  511. 

Jud^ent  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 


<78  Misc.  Rep.  161.) 

BAND  T.  BINDSEIL  et  aL 

(Supreme  Court,  Api)e)late  Term,  First  Department   Novembo'  8,  1812.) 

Tbial  (S  340*) — Tbbdict — Cobbbction  and  AiCENDHEHT— Notice. 

WUle,  where  the  verdict  does  not  correctly  embody  the  flndioK  of  the 
jnry,  the  court  has  pownr,  after  notice,  to  ordw  correctloD  of  It,  to 
conform  to  the  actual  finding.  It  may  not,  without  motion,  and  without 
due  notice,  on  ntere  publication,  by  its  direction,  of  notice  In  the  Law 
Journal  (after  entering  of  the  sealed  verdict,  denial  of  motion  to  set 
It  aside,  and  flnal  discharge  of  the  Jury),  that  counsel  In  the  case  ap- 
pear in  court  on  a  certain  day,  direct  a  material  and  substantial  alter- 
ation of  the  verdict,  on  unverified  statements  of  the  Jurors  as  to  what 
they  meant  by  their  verdict,  on  ex  parte  application,  In  the  absence  of 
the  party  against  whom  the  change  Is  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  U  795-7%;  Dec. 
Dig.  I  340.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jack  Band  against  Herman  F.  Bindseil  and  another. 
From  a  judgment  for  defendants  on  their  counterclaim,  and  from  an 
order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New 
York  City,  of  counsel),  for  appellant. 

B.  Gerson  Oppenheim,  of  New  York  City  (Louis  M.  Shimel,  of 
New  York  City,  of  counsel),  for  respondents. 

GUY,  J.  Plaintiff  sues  to  recover  for  damages  to  certain  skins 
delivered  by  him  to  defendants  for  dyeing,  which  damage  he  all^^ 
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was  due  to  defendants*  negligent  manner  of  handling  the  skins  during 
the  process  of  dyeing.  The  answer  denies  defendants'  negligence 
and  sets  up  a  counterclaim  for  work,  labor,  and  services  in  dyeing 
the  skins  in  question. 

Upon  the  issues  thus  presented  the  case  went  to  the  jury  on  Thurs- 
day, December  7,  1911,  late  in  the  afternoon.  The  following  day, 
to  wit,  December  8,  1911,  was  set  aside  by  the  trial  justice  for  the 
hearing  of  another  case,  and  both  parties  and  counsel,  not  desiring 
to  wait  until  Monday  for  the  disposition  of  the  action,  consented  in 
open  court — 

"that  a  sealed  verdict  be  ordered,  counsel  for  both  sides  consenting  that 
the  verdict  be  acc^ted  to-morrow  morning  without  requiring  the  presence 
ot  Jarors." 

A  sealed  verdict  was  ordered  accordinpjly,  and  on  the  following 
day,  in  the  presence  of  both  counsel,  but  in  the  absence  of  the  jury, 
this  verdict  was  opened.   The  verdict  read : 

"The  Jury  say  by  tb^  sealed  verdict  that  they  find  for  the  defendant" 

Counsel  for  plaintiff  thereupon  moved  to  set  aside  the  verdict  upon 
the  usual  grounds,  and  also  upon  the  ground  that — 

"either  tbe  plaintiff  or  the  defendants  were  entitled  to  a  verdict  for  a  def- 
inite sum,  that  as  the  vordlet  stood  It  was  a  compromise  verdict,  and  that 
xmOer  the  decision  of  this  court  In  Uk  Bosa  v.  Wllner.  51  Misc.  Bep.  680, 
101  N.  T.  Supp.  193,  snch  verdict  cannot  stand." 

This  motion  was  denied,  and  exception  duly  taken.  The  court  then 
granted  10  days'  stay  of  execution  and  30  days  to  make  and  serve  a 
case.  On  the  following  day,  to  wit,  on  the  9th  day  of  December, 
1911,  a  notice  appeared  in  tlie  Law  Journal  that  counsel  in  the  case 
were  requested  to  apjjear  in  court  on  Monday  morning,  December 
11th,  at  10  a.  m.  Counsel  for  plaintiff  did  not  notice  the  announce- 
ment in  the  Law  Journal,  and  failed  to  appear  in  court  on  Monday, 
December  11,  1911,  pursuant  to  the  announcement.  On  the  following 
Monday,  in  the  absence  of  plaintiff  or  his  counsel,  counsel  for  de- 
fendants being  the  only  one  appearing,  the  court  inquired  from  the 
jury  what  they  meant  by  their  verdict  "for  the  defendant,"  asking 
whether,  by  their  verdict  for  the  defendant,  they  meant  to  say — • 

"for  tbe  defendant  for  the  amonnt  of  Its  claim,  $111.06,  or  whether  they 
meant  to  say  that  they  ftrand  for  the  plaintiff  and  that  liis  damages  were 
offset  by  tbe  amount  of  the  defendants'  claim." 

The  foreman  replied  that  the  jtu^  intended  to  find  its  verdict  for 
the  defendant  for  the  full  amount,  and  at  the  request  of  the  attorney 
for  the  defendants  tiie  jury  were  polled.  The  attorney  for  the  de- 
fendants then  also  requested  that  the  plaintiff  be  given  the  usual  stay 
and  time  to  make  a  case,  which  was  granted.  Plaintiff  thereafter 
moved  upon  an  order  to  show  cause,  returnable  before  the  trial  court, 
why  all  proceedings  taken  after  December  8,  1911,  should  not  be 
declared  null  and  void,  and  why  the  judgment  entered  in  favor  of  the 
defendants  upon  their  said  counterclaim,  and  the  costs  of  the  action, 
should  not  be  set  aside,  and  why,  in  the  event  said  motion  is  denied, 
the  plaintiff  should  not  be  permitted  to  again  move  to  set  aside  the 
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verdict  upon  the  usual  grounds,  without  prejudice  to  his  claim  that 
the  said  amended  verdict  was  irr^^lar  and  void.  This  motion  came 
up  before  the  trial  court  and  was  denied,  and  plaintiff  appeals  from 
this  order  and  from  the  judgment. 

The  main  contention  upon  this  appeal  is  that  the  amended  verdict 
and  the  judgment  based  thereon  are  irregular  and  void,  because  all 
the  proceedings  connected  with  the  altering  of  the  verdict  were  had 
in  the  absence  of  plaintiff  and  without  proper  notice  to  him  or  his 
counsel.  There  can  be  no  question  that,  where  a  verdict  as  recorded 
does  not  correctly  embody  the  finding  of  the  jury,  the  trial  court  has 
power,  after  due  notice  to  all  parties  affected  by  the  verdict  and  the 
judgment  to  be  entered  thereon)  to  order  a  correction  of  the  verdict» 
so  as  to  conform  wiUi  the  actual  finding  of  the  jury.  Hodgkins  v. 
Mead,  119  N.  Y.  166,  23  N.  E.  559;  Wirt  v.  Reid,  138  App.  Div. 
761,  123  N.  Y.  Supp.  706;  Dalrymple  v.  Williams,  63  N.  Y.  361,  20 
Am.  Rep.  544.  In  this  case,  however,  the  matter  did  not  come  before 
the  court  on  motion,  with  service  of  notice  of  motion  and  a  copy  of 
the  moving  papers  upon  plaintiff's  counsel;  and  the  mere  publication, 
by  direction  of  the  court,  of  a  notice  in  the  Law  Journal  (after  the 
entering  of  the  sealed  verdict,  the  denial  of  the  subsequent  motion  to 
set  aside  the  verdict,  and  the  final  discharge  of  the  jury),  that  coun- 
sel were  required  to  appear  in  court  on  a  specified  future  day,  with 
no  intimation  of  the  purpose  for  which  their  attendance  was  required, 
does  not  constitute  sufficient  notice  to  place  the  plaintiff  in  default, 
or  to  justify  the  court,  in  the  absence  of  plaintiff's  counsel,  in  direct- 
ing the  correction  of  the  verdict  in  a  manner  which  substantially  and 
materially  altered  its  character.  The  plaintiff  was  entitled  to  due 
notice  of  the  pendency  of  such  a  motion,  of  the  ground  upon  which 
the  motion  was  made,  and  to  be  heard  in  court,  if  he  so  desired,  in 
oppositicMi  thereto. 

It  is  urged  with  some  force  that,  as  the  weight  of  the  evidence  was 
strongly  in  favor  of  the  defendant,  and  as,  under  the  law  as  laid  down 
by  the  court  in  its  charge,  the  defendant  would  have  been  entitled  to 
a  verdict  on  his  counterclaim,  if  the  jury  found  against  the  plaintiff 
on  plaintiff's  alleged  cause  of  action,  the  judgment  based  cm  the 
altered  verdict  should  not  now  be  disturbed.  But  while  our  courts 
have  very  generally  recognized  the  power  of  trial  courts  to  correct 
manifest  e^rs  or  omissions  in  verdicts  as  entered,  when  the  matter 
has  been  duly  brought  to  the  court's  attention  upon  motion  properly 
made,  with  due  notice,  and  when  it  appears  by  competent  proof  that 
the  verdict  does  not  conform  to  the  actual  finding  of  the  jury,  this 
would  not  justify  a  trial  court,  on  the  unverified  statements  of  fore- 
men jurymen  made  in  the  at^ence  of  the  party  against  whom  the 
verdict  has  been  rendered,  and  without  notice  to  him  of  the  pendency 
of  any  such  motion,  in  granting  an  ex  parte  application  to  materially 
and  substantially  alter  the  character  of  a  verdict  and  the  judgment  to 
be  entered  thereon.  In  the  interest  of  the  proper  and  orderly  admin- 
istration of  justice,  we  deem  it  necessary  that  such  irregular  practice 
shall  be  discountenanced. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to*  abide  the  event.  All  concur. 
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(Supreme  Court,  Appellate  Term,  First  Department  Norember  8;  1912.) 

Vbvbt  (I  117*) — USUBIOUS  Tbaituctions — Etidknck. 

TVbere,  in  an  action  on  a  note  for  1251,30,  defendant  testified  that 
plaintiff  exacted  1^50  more  ttwo  the  legal  rate  of  interest  for  tbe  note, 
by  deducting  ^JBO  from  the  amount  adTanced.  and  by  receiving  117.60 
In  cash,  and  a  note  of  defendant's  son  for  $20,  and  the  docummtary 
evidence  showed  that  plaintiff  deducted  $7.60.  and  that  defendant  paid 
plaintiff  $27,  and  plaintiff  denied  that  the  usurious  agreement  was  made, 
a  finding  for  plaintiff  for  the  amount  claimed,  less  $27,  must  be  set 
aside,  on  the  ground  that  the  court,  in  deducting  $27  from  plaintiff's 
claim,  credited  defendant's  testimony  as  establishing  the  usurious  agree- 
ment, necessitating  a  dismissal,  notwiths^ndlng  the  suggestioD  that  the 
|27  wai|  paid  on  account  of  a  note  given  by  defendant's  son  to  a  brotiier- 
in-law  of  plaintiff;  the  transactions  b^een  the  parties  not  b^g  a 
family  affair. 

[Ed.  Note.— F(Hr  other  cases,  see  Usury,  Cmt  Dig.  M  328-340;  Dee. 

Dig,  I  m.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 

District. 

Action  by  Meyer  Goldberg  against  James  Blaine.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
-ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Alex.  B.  Greenberg,  of  New  York  City,  for  appellant. 
David  Tim,  of  New  York  City,  for  respondent. 

SEABURY,  J.  This  action  was  brought  to  recover  $251.30  up- 
on a  promissory  note  made  by  the  defendant  and  delivered  to 
the  plaintiff.  The  defendant  claimed,  and  offered  evidence  to  prove, 
that  the  original  note  was  tainted  with  usury,  and  that  the  note  in 
suit  was  a  renewal  note.  The  evidence  adduced  in  support  of  the 
•defendant's  claim  showed  that  the  plaintiff  exacted  $50  more  than 
the  legal  rate  of  interest  for  making  the  note.  The  defendant  claims 
that  this  $50  was  to  be  paid  in  the  following  manner:  $7.50  to  be 
deducted  from  the  amount  paid  the  borrower,  $17.50  to  be  paid  in 
cash,  and  a  note  of  defendant's  son  for  $25.  The  documentary 
evidence  in  the  case,  which  seems  to  be  more  convincing  than  the 
oral  testimony,  established  that  the  plaintiff  did  deduct  $7.50,  and 
that  the  defendant  did  pay  the  plaintiff  $27.  Upon  this  proof,  the 
court  below  gave  judgment  for  the  plaintiff  for  the  amount  claimed, 
less  $27. 

The  plaintiff  denied  that  this  usurious  agreement  was  made,  and, 
if  the  court  below  had  rendered  judgment  for  the  plaintiff  for  the 
amount  claimed,  we  should,  in  view  of  the  unsatisfactory  character 
of  the  defendant's  testimony,  be  reluctant  to  disturb  the  judgment. 
The  difficulty  in  the  case  arises  from  the  fact  that  the  court,  in 
deducting  $27  from  the  amount  of  the  plaintiff's  claim,  seems  to 
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have  credited  at  least  enough  of  the  defendant's  testimony  to  es- 
tablish a  usurious  agreement.  If  the  $27  were  paid  for  the  loan 
represented  by  the  note  in  suit,  the  defense  of  usury  was  estab- 
lished, and  the  complaint  should  have  been  dismissed.  It  is  sug- 
gested that  the  $27  were  paid  on  account  of  a  note  given  by  de- 
fendant's son  to  the  brother-in-law  of  the  plaintiff,  and  it  was  for 
this  reason  that  the  court  below  deducted  this  amount  from  the 
amount  of  the  plaintiff's  claim.  Even  if  this  be  so,  it  would  not 
justify  the  deduction  which  the  court  made.  The  transaction  be- 
tween the  parties  involved  the  rights  of  this  plaintiff  and  defend- 
ant, and  could  not  properly  be  treated  as  a  family  affair.  Under 
the  circumstances  disclosed,  we  think  that  the  judgment  camiot 
properly  be  affirmed,  and  that  the  action  should  be  retried. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.  All  concur. 


(78  Misc.  Rep.  130.) 

WILLIAM  H.  HENRY  &  CO.  V.  FRY  et  al. 

(Supreme  Court,  Appellate  Term,  First  I>epartment   Noveii:^>er  8,  1912.) 

L  USUBT  (i  18*) — USUBIOUS  TBANSACTIOnS. 

Where  a  borrower  of  NO  agreed  to  pay  back  $60  in  four  mootba  and 
to  obtain  a  guaranty  to  secure  payment,  and  be  confessed  judgment 
for  $60  and  $15  costs  and  $10  attorney's  fees  at  tbe  time  of  the  making 
of  the  loan,  the  debt  created  was  void  for  usury,  under  General  Business 
Law  {Consol.  Laws  1909,  c,  20)  S$  371-373,  prohibiting  usury  and  de- 
claring usurious  contracts  void. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  H  31-34,  36-38,  40; 
Dec.  Dig.  I  18.*] 

2.  OUABANTT  (I  6*) — GUABAOTT  Or  PATUEITT  OF  USUUOUS  DBBT— VAUDITT. 

A  guaranty  of  the  payment  of  a  debt  void  for  usury  is  also  void  for 

usury. 

[Eld.  Note.— For  other  cases,  see  Guaranty,  Grait  Dig.  |  7;  Dec  Dig. 
S  5.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  William  H.  Henry  &  Co.  against  John  E.  Fry  and  an- 
other. From  a  judgment  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  complaint  dismissed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Blandy,  Mooney  &  Shipman,  of  New  York  City  (Andrew  J.  Ship- 
man  and  Ralph  W.  Thomas,  both  of  New  York  City,  of  counsel), 
for  appellants. 

Hamerman  &  Rosenfeld,  of  New  York  City  (Jacob  R.  Schiff,  of 
New  York  City,  of  counsel),  for  respondents. 

SEABURY,  J.  Several  questions  are  urged  upon  this  appeal, 
but  the  determination  of  one  of  them  is  decisive,  not  only  of  the 
appeal,  but  of  the  action  itself.   The  plaintiffs  sue  upon  a  written 
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agreement  of  guaranty,  wherein  the  defendants  agreed  that,  if  the 
plaintiffs  would  loan  one  Shea  $60,  they  would  pay  the  full  amount 
of  any  judgment  recovered  against  Shea  for  this  debt. 

[1]  The  only  oral  evidence  in  this  case  was  given  by  Shea,  who 
was  called  by  the  plaintiffs  and  cross-examined  by  the  defendants. 
If,  for  the  purpose  of  this  appeal,  we  adopt  the  view  most  favorable 
to  the  respondents,  and  assume  that  a  judgment  by  confession  was 
recovered  against  Shea  by  the  plaintiffs,  it  is,  nevertheless,  evident 
that  the  loan  to  Shea  was  usurious.  The  undisputed  proof  shows 
that  Shea  sought  to  borrow  $40  from  the  plaintiffs,  and  that  the 
plaintiffs  loaned  him  this  sum  for  four  months  upon  his  promise  to 
pay  back  $60.  It  is  fairly  inferable  from  the  testimony  that  was 
given  that,  at  the  time  of  making  the  loan,  the  plaintiffs  exacted  of 
Shea  a  confession  of  judgment  for  $60  and  $15  costs  and  $10  for 
attorney  fees.  It  also  appears  that,  at  the  time  the  loan  was  made, 
the  plaintiffs  required  Shea  to  give  them  the  guaranty  agreement, 
upon  which  the  plaintiffs  now  seek  to  recover  the  amount  of  the 
usurious  debt  from  these  defendants. 

[2]  The  debt,  payment  of  which  these  defendants  guaranteed, 
was  void  for  usury  (General  Business  Law  [Consol.  Laws  1909,  c. 
20]  §§  371-373),  and  the  obligation  which  the  defendants,  as  sure- 
ties, assumed  was  of  the  same  character.  To  treat  the  agreement 
of  guaranty  as  of  a  different  character  from  the  original  debt  would 
place  the  principal  in  a  better  position  than  the  sureties,  and  leave 
the  sureties  without  the  right  to  recover  indemnity  from  their  prin- 
cipal, and  enable  the  usurer  to  evade  the  prohibitions  of  the  stat- 
ute. Brandt's  Law  of  Suretyship  and  Guaranty  (3d  Ed.)  vol.  1,  p. 
509. 

In  Rosa  v.  Butterfield,  33  N.  Y.  665,  the  court,  while  holding  that 
the  defense  of  usury  was  unavailable  to  a  corporation,  through  Da- 
vis, J.,  said : 

"If  the  notes  be  Intrlnslcallr  usorions,  and  therefore  violations  of  the  stat- 
ute, the  guaranties  are  necessarily  so;  for  they  are  coeral  In  their  CTeation, 
and  identical  in  tbeir  consideration.  •  *  *  Unlike  the  guaranty  of  an 
existing  contract,  which  may  stand  by  itself,  though  the  obligation  guar- 
anteed be  Invalid,  these  Imtruments  must  look  for  their  consideration  to 
that  wlilch  upholds  the  notes,  and,  when  that  fails  through  illegality,  noth- 
ing remains  to  sustain  any  part  of  the  transaction.  In  that  view  they  are 
neither  more  nor  less  than  collateral  undertakings  for  the  payment  of  a  loan 
void  by  statute,  and,  as  part  of  the  securities  upon  wUch  the  usurious  loan 
was  based,  are  Infected  with  a  vice  that  pervades  and  destroys  the  whole." 

In  Heidenheimer  v.  Mayer,  42  N.  Y.  Super.  Ct.  506,  516,  Speir, 
J.,  said : 

"I  am  imable  to  appreciate  the  view  taken  by  oonnsel  between  the  notes 
and  the  guaranty  as  separate  existing  contracta.  If  these  notm  are  in- 
trinsically usnrioQS,  and  therefore  in  violation  of  the  statute,  tlie  gnaranty 
Is  equally  so.  It  had  no  different  or  other  consideration  than  the  notes. 
They  yr&B  delivered  at  the  same  time  and  Identical  in  their  consideratioD, 
and  the  contracts  are  not  Independent" 

In  Webb  on  Usury,  §  301,  it  is  said: 

"Tlie  gnaranty  of  the  performance  of  an  obligatloa  most  stand  or  fall 
with  the  obligation;  so,  if  a  note,  the  payment  of  which  Is  guaranteed,  la 
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Told  for  OBtiry,  and  the  gnaranty  la  anpported  by  no  otber  consideration,  It 
must,  of  necessity,  fall  with  Uie  notew  Tbe  eoaranty  talla  to  tb«  same  extent 
as  tbe  nsnrlons  debt  goaranteed  ftUa.** 

The  fact  that  the  usurer  sought  to  disguise  the  illegal  character 
of  the  contract  under  the  cover  of  a  confession  of  judgment  and  an 
agreement  of  guaranty  does  not  in  any  respect  better  the  position 
of  the  lender.  It  was  a  mere  subterfuge  or  contrivance  to  cheat  the 
law.  The  law  in  such  cases  looks  at  the  substance  of  the  transac- 
tion, rather  than  its  superficial  appearance.  "Where  the  real  trans- 
action is  a  loan  of  money,"  said  Lord  Mansfield,  "the  wit  of  man 
cannot  find  a  shift  to  take  it  out  of  the  statute."  Floyer  v.  Ed- 
wards, 1  Cowper's  R.  112,  114.  The  original  obligation  being  void 
for  usury,  the  guaranty  of  the  defendants  to  pay  the  debt  was  of 
the  same  character,  and  no  recovery  can  be  had  upon  it. 

It  follows  that  the  judgment  should  be  reversec^  and  the  com- 
plaint dismissed,  with  costs.  All  concur. 


(78  Misc.  R^.  150.) 


(Supreme  Court,  Apellate  Term,  First  D^rtment   November  8,  I912J 

1.  Landlobd  and  TinANT  (8  297*)— Tkbuehaiion  of  Lusb— Bxbboisc  01 
Option — SmocAsr  Pbocebdinos. 

Where  a  lease  provided  that,  on  brracta  of  a  covenant  to  fce^  the 
premises  clean,  it  should,  at  tbe  option  of  tbe  landlord,  expire,  the  ex- 
ercise of  tbe  option  by  the  landlord  was  necessary  to  end  the  toiancy; 
and  where  it  was  not  erercised,  and  the  term  had  not  ended,  the  ten- 
ant was  not  a  hold-over  tenant,  and  hence  the  landlord  could  not 
Btltnte  snmniary  proceedings  for  bis  removal. 

[Bd.  Note.— For  otbw  cases,  see  Landlord  and  Tenant,  Cent  Dig.  SS 
1284r-1291;  Dec.  Dig.  S  287.*] 

2:  Landlord  and  Tenant  (|  297*) — Pbotxszons  of  Lbasb — ^Waivkb  or  No- 

TIOS  OF  LeQAL  PrOCEBDINGB — EFFECT. 

The  provisions  of  a  lease  whereby  the  tenant  waives  a  right  to  no- 
tice of  tbe  Institution  of  legal  proceedings  would  not  render  It  unnec- 
essary for  tbe  landlord  to  exercise  an  option  to  terminate  the  lease  for 
breach  of  a  covenant  before  commencing  summary  proceedings,  and  thus 
convert  an  estate  upon  condition  Into  one  upon  limitation. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant;  Cent  Die.  tt 
1284-1291 ;  Dec.  Dig.  {  297.*] 

Appeal  from  Municipal  Cilourt,  Borough  of  Manhattan,  Ninth 
District. 

Summary  proceedings  by  the  Fifth  Avenue  Building  Company 
against  Gregory  Potaras.   Froip  a  judgment  for  the  landlord,  the 
tenant  appeals.   Reversed,  and  petition  dismissed. 
Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Elias  Rosenthal,  of  New  York  City,  for  appellant. 
Louis  F.  Doyle,  of  New  York  City,  ior  respondent. 

•Tor  oUmt  oum  8m  ume  toplo  *  i  humbbb  In  I>9e.  *  Ain.'DlgB.  IWT  to  data,  ft  R^'r  XnOuM 
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SEABURY,  J.  [1]  Appeal  by  a  tenant  from  a  final  order  ren- 
dered in  favor  of  a  landlord  in  summary  proceedings.  This  sum- 
mary proceeding  was  instituted  by  the  landlord  to  remove  the 

tenant,  on  the  ground  that  the  tenant  held  over  after  the  termina- 
tion of  his  estate.  The  leas-,  under  which  the  tenant  entered  into 
possession,  provided  that  the  tenant  should — 

"maintain  a  flrst-claes  flower  stand,  and  to  keep  the  place  occapied  by  him 
and  tlie  adjoining  pavement  clean  and  free  from  refuse,  and  In  case  of  bla 
failure  to  do  so,  tbls  tease  sliaU,  at  tbe  option  of  the  landlord,  expire  and 
come  to  an  end." 

It  is  alleged  in  the  petition  that  this  covenant  of  the  lease  was 
violated  by  the  tenant.  The  mere  breach  of  the  condition  contained  ' 
in  the  lease  did  not  give  the  landlord  the  right  to  institute  these 
proceedings.  The  tenant  cannot  be  said  to  have  held  over  until 
his  estate  terminated.  It  is  true  that  the  estate  was  such  that  it  * 
might  be  terminated  at  the  option  of  the  landlord;  but  neither  the 
allegations  of  the  petition  nor  the  proof  established  that  the  land- 
lord ever  exercised  this  option.  The  failure  of  the  landlord  to  ex- 
ercise the  option  left  the  estate  of  the  tenant  unterminated,  and 
consequently  the  tenant  was  not  a  hold-over,  and  the  landlord  had 
no  right  to  institute  the  present  proceedings.  Janes  v.  Paddell,  67 
Misc.  Rep.  420,  122  N.  Y.  Supp.  760.  As  the  estate  of  the  tenant 
was  not  terminated  before  the  commencement  of  these  jproceedings, 
4t  is  unnecessary  to  determine  as  to  the  manner  in  which  the  land- 
lord should,  tmder  the  lease,  have  exercised  bis  option,  provided  he 
elected  so  to  do. 

[2]  The  provisions  of  the  lease  upon  which  the  appellant  relies, 
whereby  the  tenant  waives  the  right  to  notice  of  the  institution  of 
legal  proceedings,  cannot  be  interpreted  to  change  the  character  of 
the  tenant's  estate,  and  to  convert  an  estate  upon  condition  into 
an  estate  upon  limitation. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  the  petition  dismissed,  with  costs.  All  concur. 


(Supreme  Coort,  Appellate  Term,  First  Department   NoTember  8,  1912.)  ^ 

BviDKKCB  ({  211*) — Anmssions — ^Tkstdcort  is  Otuxb  Cask — Res  Judicata.  \ 
Where  an  execution  creditor  of  a  corporation  sued  defendant  for  the 
Talne  of  goods  surrendered  to  him  In  reliance  on  his  false  assertion  of 
ownership,  the  testimony  of  a  witness  as  to  the  statements  made  by  de- 
fendant in  the  course  of  his  testimony  in  his  action  against  the  cor- 
poration, disclosing  admiMbHis  against  Interest,  was  conqteteut^  and 
such  testimony  could  not  be  excluded  on  any  theory  relating  to  tbe  sub- 
ject of  res  judicata. 

[Ed.  Note.— For  otber  cases,  see  Erldence,  Cent.  Dig,  H  738-744 ;  Dec 
Dig.  f  21L*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 


Tor  attux  CAMS  im  unw  topic  A I  inniBSB  to  Dec.  ft  Am.  DIbs.  1907  to  dats^  *  Rep'r  Indexes 
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Acticm  by  Abrahsun  Cohen  against  Samud  Sobel  and  anodier. 
From  a  judgment  foe  defen^nts,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

See,  al5o.  62  Misc.  Rep.  306,  114  N.  Y.  Sujip.  774. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Morris  &  Samuel  Meyers,  of  New  Yc»-lc  City  (Morris  Meyers,  of 
New  York  City,  of  counsel),  for  appellauit 
Edward  Cahn,  of  New  York  City,  for  respondents. 

BIJUR,  J.  This  action  is  brought  to  recover  $100,  the  value  of 
goods  which  defendants  had  obtained  in  the  following  manner :  Plain- 
tiff having  caused  the  sheriff  to  levy  on  the  goods  of  a  corporation 
(the  Block  Company),  defendants  delivered  to  the  sheriff  a  claim  that 
said  goods  belonged  to  them,  and  in  such  claim  they  alleged  that  they 
were  "the  owners  of  and  entitled  to  the  immediate  possession  of  the 
goods  claimed."  Relying  upon  the  truth  of  this  statement,  plaintiff 
directed  the  sheriff  to  deliver  the  goods  to  the  defendants.  If  the 
statement  of  defendants  in  the  claim  was  false,  then  plaintiff  has 
shown  in  this  action  sufficient  ground  for  a  recoveiy  against  defend- 
ants in  fraud  and  deceit. 

In  order  to  prove  the  falsity  of  defendants'  statement  in  the  daim, 
and  presumably,  also,  defendants'  knowledge  that  the  same  was  false, 
plaintiff  undertook  to  show  by  witnesses  the  entire  proceedings  in  an 
action  which  defendants  brought  gainst  Block  (the  president  of  the 
Block  Company)  in  respect  of  these  very  goods ;  their  claim  in  such 
action  being  that  the  goods  were  delivered  by  the  plaintiffs  therein, 
the  defendants  here,  to  Block,  not  on  memorandum,  but  pursuant  to 
an  absolute  sale  on  60  days'  credit. 
.  The  learned  trial  judge  seems  to  have  been  of  opinion  that  the  evi- 
dence offiered  in  regard  to  the  other  suit  constituted  an  attempt  in 
some  way  to  use  the  other  suit  as  res  judicata.  Both  his  rulings  dur- 
ing the  trial  and  his  opinion  at  the  close  thereof  indicate  that  his 
exclusion  of  that  evidence  was  on  theories  relating  to  the  subject  of 
res  judicata,  namely,  that  the  action  was  between  other  parties  and 
involved  other  issues  than  the  case  at  bar.  In  this,  however,  I  think 
that  he  was  in  error,  which  is  best  illustrated  by  his  refusal  to  per- 
mit a  witness  to  testify  to  statements  made  by  one  of  the  present 
defendants  in  the  course  of  testimony  given  by  him  in  ttit  suit  against 
Block.  These  statements,  constituting,  on  the  issues  of  the  present 
case,  admissions  against  interest,  were  plainly  competent  and  material 
in  any  aspect  of  the  case. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 


Sup.  Ct.) 
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WOOSTEB  T.  NIYEN  GO. 


(Supreme  Ooort,  Appellate  Term,  Flrat  D^jtartnent  Norember  8,  1912.) 

Tbui.  (8  252*)— ImnsuoTzoSB — ^AppuoABmrr  to  Etidbnob— Ooiraucrrs. 

In  an  acUon  for  damages  for  breach  of  a  contract  of  employment  of 
plaintifl  to  act  as  a  foreman  cutter  *in  a  good  and  workmanlike  manner. 
BatlBfactory"  to  defendant,  an  lUBtructlon  to  find  for  plaintiff,  If  de- 
femdant's  claim  of  dlBsatisfactlon  was  not  made  In  good  faith,  was  er- 
roneona,  wbere  there  was  no  evidence  that  the  claim  of  diasatlstaction 
was  not  made  in  good  faith. 

(Ed.  Not&— For  other  cases,  see  Trial.  Cent  Dig.  H  SOti,  696-612;  Dec. 
Dig.  i  2S2.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Albert  Wooster  against  the  Niven  Company.  From  a 
judgment  of  the  City  Court,  entered  upon  the  verdict  of  the  jury 
in  favor  of  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered 

Argued  October  term,  1912,  before  SEABURY.  GUY,  and  BI-  * 
JUR,  JJ. 

Lloyd  &  Maddox,  of  New  York  City  (William  S.  Maddox,  of 
New  York  City,  of  counsel),  for  appellant. 

Joseph  S.  Rosalsky,  of  New  York  City  (Jacob  I.  Herman,  of  New 
York  City,  of  counsel),  for  respondent. 
• 

SEABURY,  J.  This  action  was  brought  to  recover  damages  for 
the  alleged  breach  of  a  contract  of  employment.  The  contract  of 
employment  disclosed  that  the  plaintiff  agreed  to  perform  his  du- 
ties as  a  foreman  cutter  "in  a  good  and  workmanlike  manner,  sat- 
isfactory" to  the  defendant.  The  learned  court  below  submitted  to 
the  jury  the  issue  as  to  whether  the  defendant  was,  in  fact,  dissat- 
.isfied  with  the  plaintiff's  services,  and  discharged  him  on  that  ac- 
count, or  whether  the  claim  of  dissatisfaction  was  only  a  pretense. 

We  are  not  prepared  to  say  that,  under  certain  circumstances, 
such  a  charge  would  not  be  a  correct  instruction  to  the  jury;  but 
it  is  clear  that  the  record  now  before  us  contains  no  evidence  to 
show  that  the  claim  of  dissatisfaction  was  not  made  in  good  faith. 
In  the  absence  of  such  evidence,  we  think  that  the  court  erred  in 
charging  the  jury  that,  if  the  claim  of  dissatisfaction  was  not  made 
in  good  faith,  the  jury  should  find  a  verdict  for  the  plaintiff.  The 
jury  could  not,  in  the  absence  of  any  evidence  on  the  subject,  ar- 
bitrarily infer  that  the  defendant,  in  discharging  the  plaintiff,  acted 
in  bad  faith.  Yet  this  is  precisely  what  the  jury  have  attempted  to 
do  in  this  case. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.   All  concur. 

*rar  otktr  oasM  MS  sam*  tivlA  A I  inniBBB  in  Dm.  A  Am.  XHci.  un  ta  dittk  A  lUp'r  la^^ 
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BPANNHAKB  t.  MOUNTAIN  CONST.  00.  et  aL 


(Baxveme  Oonzt,  Ai^>ellate  Term,  Flist  D^Mutment.  Norember  8,  1912.) 

Mbchahios'  Liens  (I  86*) — ^Bioht  of  Abchttbot. 

Ain  architect  was  not  entitled  to  a  mechanic's  lien  for  Ms  Berrlces  In 
drawing  plans  and  speciflcatlona  separate  from  his  work  of  sapervlslon. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Z>lg.  |  4L; 
Dec  Dig.  I  86.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Otto  L.  Spannhake  against  the  Mounain  Construc- 
tion Company  and  another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New 
York  City,  of  counsel) ,  for  appellants. 

Mark  Goldberg,  of  New  York  City  (L.  B.  Boudin,  of  New  York 
City,  of  counsel),  for  respondent. 

SKABURY,  J.  This  action  is  brought  to  foreclose  a  mechanic's 
lien  filed  by  plaintiff  for  services  performed  as  an  architect.  The 
labor  which  the  Hen  specified  that  the  plaintiff  did  consisted  in 
"drawing  plans  and  specifications  for  new  apartment  houses,  meas- 
uring and  laying  out  work."  The  lien  claimed  $675  to  be  due  the 
plaintiff;  and  $580  of  this  sum  the  plaintiff  claimed  to  be  due  for 
the  preparation  of  the  plans  and  specifications,  and  ^5  for  visits 
which  he  made  to  the  premises  and  for  supervision  which  he  claims 
to  have  exercised. 

The  learned  court  below  rendered  judgment  for  the  plaintiff  up- 
on the  ground  that  services  rendered  in  drawing  plans  and  specifi- 
cations, even  though  separate  and  distinct  from  the  work  of  su- 
pervision, were  within  the  contemplation  of  the  mechanic's  lien 
law.  This  view  seems  to  be  contrary  to  Rinn  v.  Electric  Power 
Co.,  3  App.  Div.  305,  38  N.  Y.  Supp.  345,  and  Thompson-Starrett 
Co.  V.  Brooklyn  Heig^its  Railroad  Co.,  Ill  App.  Div.  358,  98  N. 
T.  Supp.  128,  which  seem  to  us  to  be  controlling  upon  the  question 
presented.  The  case  of  Stryker  v.  Cassidy,  76  N.  Y.  50,  32  Am. 
Rep.  262,  deals  with  another  subject,  and  is  not  pertinent  to  the 
•question  presented  for  decision. 

It  follows  that  the  judgment  should  be  reduced,  by  deducting 
tlierefrom  the  sum  of  $580,  and,  as  reduced,  affirmed,  with  costs  to 
the  appellant.    All  concur. 

•For  otb«r  cues      nme  topla  A  i  muubbb  In  Dec.  ft  Am.  Dlgiu  U07  to  data,  ft  RapY  Iiid«n» 
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JENNER  T.  SHOPBL 
(Supreme  Oonrt,  Appellate  Temif  Fint  Dcsnrtmoit  Noramber  8^  lOlZ) 
Apfsai.  ahd  Bbxob  a  1194*) — ^DiomoN  OH  AFFBUr-Banui^-Qvunom 

GOll0Lin»KD. 

Wbere  the  majority  opinion  of  the  Court  of  Appeals  declared  tbat.  In 
answer  to  the  Buggeetlon  that  tbe  evidence  was  Immffldwit  to  show 
tliat  decedent  bad  no  partner,  It  migbt  be  admitted  tbat  the  evidence  was 
not  strong,  but  was  sufficient  to  place  the  onus  on  tbe  administratrix 
to  show  that  decedent  had  had  a  partner,  if  such' were  tbe  case,  since 
tbat  was  a  tact  presomptlTely  within  her  knowledge,  the  Issue  whether 
decedent  bad  a  partner  was  adjudicated,  and  was  rea  Judicata  In  a  sob- 
sequent  action  between  the  same  parties. 

[Ed.  Notft.— For  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  H  464&- 
46S6,  4600;  Dec  Dig.  f  1194.*]  . 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District 

Action  by  Annie  Jenner,  administratrix  of  William  J.  Jenner, 
deceased,  against  Julian  B.  Shope.  Prom  a  judgment  for  plaintiff, 
defendant  appeals.   Reversed,  and  new  trial  ordered. 

See,  also,  140  App.  Div.  936,  126  N.  Y.  Supp.  1133. 

Argued  October  term,  1912,  before  SEABURY,  GUY.  and  BI- 
JUR.  JJ. 

Joseph  M.  Gazzam,  of  New  York  City,  for  appellant. 
Howard  Hasbrouck,  of  New  York  City,  for  respondent. 

SEABURY,  J.  The  only  question  presented  for  determination 
in  this  case  is  whether  the  judgment  recovered  in  Jenner  v.  Shope, 
205  N.  Y.  66,  98  N.  £.  325,  is  res  judicata  in  this  action.  Whether 
it  is  to  be  so  considered  depends  upon  whether  it  was  determined 
in  that  action  that  Jenner  &  Co.  consisted  only  of  William  J.  Jenner. 

We  think  that  this  issue  was  adjudicated  in  the  former  action, 
and  that  the  prevailing  opinion  in  the  Court  of  Appeals  shows  that 
this  issue  was  necessarily  involved.  It  is  true  that  Judge  Haight 
dissented  in  that  case,  on  the  ground  that  there  was  no  evidence 
that  William  J.  Jenner,  in  his  lifetime,  ever  had  a  partner.  The 
opinion  of  the  majority  of  the  court  held  that  the  evidence  on  this 
point,  while  weak,  was  sufficient.   Thus  Judge  CuUen  said : 

"In  answer  to  the  suggestion  tbat  tbe  evidence  is  insuttlclent  to  show 
that  the  deceased,  Jenner,  bad  no  partner.  It  may  be  admitted  that  the  eri- 
dcDoe  of  tbe  plaintiff's  attorney,  sworn  as  a  witness  on  bra  b^alf.  Is  not 
strong;  but  It  was  saffldent  to  place  the  onus  upon  the  plaintiff  of  showing 
ttiat  he  bad  had  a  partner.  If  such  were  the  case,  tor  that  was  a  fact  pre- 
sumptlTely  within  her  knowledge." 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.   All  concur. 

•Ftir  otltw  ouM  M  iuu  toplo  a  I  jnwBU  la  Dm.  A  An.  Dlfi.  IMI  ta  datt^  *  Rep'r  InduM 
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riNCK  r.  CARLSON. 


(Supreme  Court,  Appellata  Term*  First  Depftrtment  Novonber  8,  1912.) 

BBOKBBS  <i  4B*)— <:01IFXNBATI01I— SCTflGIBNOT  OF  SsgVICBS. 

A  broker,  authorized  to  Rrocore  an  aco^tance  of  an  appllcati<Hi  tor  a 
loan  at  4^  per  cent  for  fire  years,  was  not  entitled  to  compensation  on 
procuring  an  acceptance  on  condition  of  the  production  of  an  apivalsal 
at  a  certain  Talne,  and  approval  of  title  iiy  a  title  company  and  by  tbe 
lender,  and  that  tbe  attorneys  of  tbe  loidra  recelre  tbree-fonrtbs  of  1 
pw  ecoit.  fees  and  oat  disborsements,  In  the  absencs  of  dgfendant's  con- 
sort thereto,  since  such  conditions  were  materially  different  from  de- 
fendant's terms;  the  fact  that  other  reasons  may  have  actuated  tbe  de- 
fiant in  rejecting  the  loan  being  Immaterial. 

[Ed.  Nota— For  other  cases,  see  Brotos,  Cent  Dig.  H  70-J2;  Dec 
Dig.  i  49.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  John  Finck  against  Francis  A.  Carlson.  From  a  judg- 
ment of  the  City  Court  in  favor  of  plaintiff,  entered  upon  the  ver- 
dict of  the  jury,  defendant  appeals.   Reversed,  and  new  trial  or- 
dered. 


Argued  October  term,  1912,  Ijefore  SEABURY,  GUY,  and  BI- 

JUR.  JJ. 


Elfers  &  Abberley,  of  New  York  City,  for  appellant. 
Charles  L.  Hoffman,  of  New  York  City, (Henry  A.  Friedman, 
of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  is  an  action  by  a  broker  to  recover  com- 
missions alleged  to  have  been  earned  in  procuring  an  acceptance  of 
the  defendant's  application  for  a  loan  of  $160,000  at  4^  per  cent. 
Adopting  the  most  favorable  inferences  that  may  be  drawn  from 
the  testimony  on  behalf  of  the  plaintiff,  it  appears  that  the  defend- 
ant authorized  the  plaintiff  to  procure  an  acceptance  of  the  de- 
fendant's application  for  a  loan  of  $160,000  at  4^  per  cent,  for  five 
years.  The  only  authorized  acceptance  is  contained  in  a  letter 
which  provides  as  follows : 

"On  behalf  of  our  client.  Trustees  of  Columbia  College  In  the  City  of  New 
York,  we  accept  your  applioetlon  tor  a  loan  for  five  years  at  4%  per  cent  on 
premises  southeast  corner  of  161st  street  and  Broadway.  Bond  of  Francis 
W.  Carlson  on  the  foltowlug  terms:  That  Brown  or  Ely's  appraUnl  be  pro- 
duced, showing  a  value  of  said  iwemlses  of  1240,000  ot  ovor.  That  tiie  tltile 
to  said  premises  be  approved  by  a  title  company,  and  also  to  be  satlsfitctory 
to  us.  That  we  receive  for  our  fees  three-fonrtbs  of  1  per  cent,  and  out  dis- 
bursements. We  also  agroe  to  take  the  loan  by  asslgnmqtt,  If  the  present 
mortgage  la  tax  paid.  Title  to  close  on  or  before  June  1,  1911.  Blindly  ac- 
knowledge receipt  of  this  acceptance." 

It  is  evident  that  this  acceptance  of  defendant's  application  for 
the  loan  was  conditional,  and  that  the  conditions  specified  in  it 
were  material.  The  record  fails  to  disclose  that  the  defendant  had 
agreed  to  the  conditions  contained  in  the  acceptance.  In  order 
to  recover,  the  plaintiff  was  required  to  prove  that  he  procured  a 
person  ready,  willing,  and  able  to  make  the  loan  upon  the  defend- 
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aiit*s  terms.  This  he  did  not  do.  The  fact  that  other  reasons  may 
have  actuated  the  defendant  in  rejecting^  the  loan  is  immaterial, 
provided  the  plaintiff  did  not  obtain  the  defendant's  a>nsent  to 
the  conditions  specified  in  the  acceptance.  ■' 

The  judgment  is  reversed,  and  a  new  trial  orderied,  wjth  cost4 
to  the  appellant  to  abide  the  event.   All  concur. 


MOSKOWITZ  T.  MAWHINNET. 
(Snpreme  Court;  Appellate  Term,  F|rst  D^jtartmait   November  8;  1912.) 
UuixB  AND  SnTAjfT  ({  9*) — ^Ekplotkskt  GoiiTaAOT— PuBUicFTioir  or  Bx- 

RIWAI. 

ynun  a  aaleaman'a  contract  ot  onployment  was  Cor  stx  months  onl7i 
wltb  tbe  prtvUege  of  renewal  Cor  six  monthB  more,  which  privily  was 
exercised,  the  fact  that  he  continued  In  his  employmmt  after  the  ex- 
plratlou  of  the  second  six-months  period  did  not  create  a  presumption 
that  the  parties  agreed  to  a  renewal  of  the  contract  for  a  third  slx- 
monttis  period. 

(Ed.  Note.— For  other  cases,  see  Master  and  Swrant,  Ceit  Die.  |  11 ; 
Dea  Dig.  |  9:*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  David  Moskowitz  against  George  S.  Mawhinney.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed  and  dismissed. 

Argued  October  term,  1912.  before  SEABURY,  GUY,  and  BI- 
JUR.  JJ. 

Thomas  G.  Prioleau,  of  New  York  City,  for  appellant 
Bennett  £.  Siq^stein,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  by  plaintiff  to  recover  damages 
for  the  breach  of  a  contract  of  employment.  The  contract  upon 
which  plaintiff  brings  his  action  was  for  the  employment  of  plaintiff 
as  a  salesman  for  six  months  from  May  9,  1910,  with  a  privily  of 
renewal  for  a  further  period  of  six  months,  which  privilege  was  ex- 
ercised. Plaintiff  received  no  notice  in  May,  1911,  the  date  of  the 
expiration  of  the  second  six-months  period,  as  to  whether  or  not 
defendant  intended  to  renew  the  contract.  He  continued  to  work  for 
defendant,  however,  until  his  discharge  on  July  25,  1911,  and  he 
claims  he  was  entitled  to  salary  for  the  balance  of  a  third  six-months 
period.  ' 

Where  a  contract  of  hiring  or  employment  is  for  a  less  term  than 
a  year,  there  is  no  presumption  that  the  parties  ^reed  to  its  renewal 
for  the  same  period  by  reason  of  the  continuance  of  the  employment 
or  holding  over  for  a  short  time  after  the  term  ended.  Caldwell  v. 
Caldwell  Co.,  88  N.  Y.  Supp.  970;  Barnes  v.  Summit  Silk  Mfg.  Co., 
113  N.  Y.  Supp.  977,  979.  There  was  no  proof  of  any  agreement  for 
any  new  hiring  for  any  specific  term. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 
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LEVtTT  et  sL  T.  SLIHAN. 

(Supreme  Conrt,  Appellate  Ttxva,  First  D^rtment.  November  8,  1912.) 

FuiTDB.  STATim  ov  (|  115*)— lTHB»inD  Oboke  vob  Qoom. 

Undw  the  Btatate  of  frands,  an  ordw  for  goods,  wblch  vu  taken  by 
the  seUer'B  agent,  bnt  not  al^wd  by  the  buyer,  was  not  binding  upon 

the  buyer. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statate  ot.  Oat  Dig.  f|  242- 
250;  Dea  Dig.  S  116.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Krst  Dis- 
trict. 

Action  by  Charles  H.  Levitt  and  another  against  Thomas  Sliman. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed  and 
dismissed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Horwitz  &  Wiener,  of  New  York  City  (Edwin  Horwitz,  of  New 
York  City,  of  counsel),  for  appellant. 
George  Ryall,  of  New  Ywk  City,  for  respondents. 

PER  CURIAM.  The  action  is  for  goods  sold  and  delivered;  the 
defense,  the  statute  of  frauds. 

One  of  the  plaintiffs  testified  that  he  wrote  the  defendant's  order 
for  goods  on  a  printed  slip  and  gave  the  defendant  a  duplicate.  The 
order,  which  was  not  signed  by  the  defendant,  but  one  of  the 
plaintiffs,  was  in  its  material  parts  as  follows : 

Gha&  H.  Levitt  &  Oo.,  Uindco  Ejoittlnff  MU1& 
[Trade-Mark] 

Shawls,  Fascinators,  Sweaters,  Gloves,  Fancy  Knit  Goods,  etc, 
821  Gburch  Street^  New  York. 
No.  18 
Entered  When  to  ship 


Terms 

Sold  to  Thomas  Sliman 
At  Albany,  Ga. 

Lot  Doz. 


How  to  ship 
Salesman  O  8 


Not  subject  to  countermand. 


Then  follows  a  list  of  numbers,  number  of  dozens  of  each  kind  of 
goods,  and  the  aggregate  price  of  each  lot. 

At  the  close  of  the  evidence,  defendant  moved  to  dismiss.  The 
court  denied  the  motion.   Defendant  excepted. 

The  statute  of  frauds  requires  every  contract  within  its  terms  to 
be  signed  by  the  party  to  be  charged,  or  his  agent  in  that  behalf. 
Neither  party  can  be  the  other's  agent  to  bind  him  by  signing  the 
memorandum.  Wilson  v.  Lewiston  Mill  Co.,  150  N.  Y.  315,  324,  326, 
44  N.  E.  959,  55  Am.  St.  Rep.  680;  chapter  571,  '§  85,  Laws  1911. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
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(78  Hlsa  Rep.  168.) 


STTJMPF  T.  COHEN. 


(Swreme  Oomt,  Appellate  Term,  First  Demrtment  NoTember  8.  1912.) 

1.  ATTonrar  akd  C3ubiit  a  106*)— ^Esui.  Q  141*)— AonoH  tob  Snvnas— 

EVIDIROX — SmncixNOT. 

Tliougb  the  question  of  what  were  reasonable  fees  was  one  for  the 
iurj,  there  being  only  expert  testimony  thereon,  notwitbatandlng  plain- 
tiff's evidence  was  undisputed,  yet  a  Terdict  toi;  defendant  was  not  merely 
against  the  w^sht  of  evidence,  but  was  unsupported  by  any  evidence; 
tihe  STidence  of  employment  by  defendant  of  attorneys  to  render  services 
for  her  for  reasonable  fees,  and  of  tb^  rendition  of  the  services,  being 
undiapnted. 

[Ed.  Note.— For  ottier  cases,  see  Attorn^  and  OUeoit,  Gait.  Digi  H 
86&-872;  De&  Dig.  1 166;*  OMal.  Cent  Dig.  }  836;  Dec.  Dig.  1 141.*]. 

2.  Pathbut  (I  68*)— NBCKssrrr  or  PxunxHo  Dmntam. 

The  defense  of  payment  being  required  to  be  j^eaded*  admission  of  ■ 
evidence  of  payment  under  an  answer  which  la  a  mere  general  denial 
Is  error. 

[Ed.  Note. — ^For  other  cases,  see  Payment,  Omt  Dig.  H  1S2-161 ;  Dec. 
•Dig.  I  63.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  Stumpf  against  Nettie  Cohen.  FrcHU  a  judgment 
on  a  verdict  for  defendant,  and  from  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Scott,  Upson  &  Newcomb,  of  New  York  City  (Wm.  Forse  Scott, 
of  New  York  City,  of  counsel),  for  appellant. 

Strouse  &  Strauss,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  appeals  from  a  judgment  in  favor  of  defendant, 
entered  herein  upon  the  verdict  of  a  jury,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

[  1  ]  Plaintiff  sues  upon  two  claims  assigned  to  him — one  the  claim 
of  a  firm  of  attorneys  in  the  state  of  Virginia  for  services  rendered 
defendant,  and  the  other  a  claim  for  disbursements  alleged  to  have 
been  made  oa  behalf  of  defendant  by  her  New  York  attorneys.  It 
appears  that  the  New  York  attorneys  were  originally  employed  by 
defendant  to  take  the  necessary  steps  for  the  bringing  of  an  action 
in  equity  in  the  state  of  Virginia,  and  that  defendant  authorized  them 
to  employ  Virginia  attorneys  on  her  behalf,  promising  to  pay  the  fees 
of  such  Virginia  attom^s ;  that,  pursuant  to  such  authorization,  her 
New  York  attorneys  did  employ  a  Virginia  firm,  who  brought  an  ac- 
tion in  Virginia,  and  the  evidence  was  entirely  uncontradicted  as  to 
the  rendition  of  services -by  them  and  the  value  thereof,  as  established 
W  expert  evidence.  It  appears,  further,  that,  subsequent  to  the  em- 
ployment of  the  firm  of  attorneys  in  Virginia  by  defendant's  author- 
ized agents,  she  made  a  new  agreement  with  her  New  York  attorneys, 
whereby  it  was  agreed  that  they  should  be  paid  for  their  services 
one-half  of  the  amount  which  might  be  recovered  in  the  action 
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brought  in  Virginia,  and  the  agreement,  which  was  introduced  in 
evidence  by  the  defendant,  contained  this  additional  provision: 

.  "I  also  agree  to  pay  you  ivomptly  tlie  amoont  of  yoor  dMrarsements  In 
such  suits  and  proceedings;  It  being  understood  that  any  sums  paid  by  me 
with  your  approval  for  fees  of  other  attorneys  or  counsel,  In  Virginia  or 
elsewhere,  sliall  <>e  charged  agalnat  or  deducted  from  your  said  compensatioo." 

Plaintiff  introduced  in  evidence,  also,  a  letter  written  by  defendant 
to  the  Virginia  attorneys,  after  their  employment  by  her  New  York 
attorneys,  ratifying  their  employment,  and  promising  to  pay  their 
reasonable  fees  and  disbursements.  No  evidence  was  introduced  by 
the  defendant  in  contradiction  of  plaintiff's  evidence  as  to  the  claim 
for  fees  due  the  Virginia  attorneys,  and  plaintiff  was  therefore  en- 
titled to  recover  on  this  claim.  Though  the  evidence  as  to  value  was 
undisputed,  it  being  expert  evidence  only,  the  value  of  said  fees  was 
properly  left  to  the  jury;  but  their  verdict  in  favor  of  the  defendant 
on  this  claim  was  not  merely  against  the  weight  of  evidence,  but  was 
unsupported  by  any  evidence. 

[2]  As  to  the  second  claim  assigned  to  plaintiff,  the  claim  for  dis- 
bursements made  by  the  New  York  attorneys,  evidence  was  errone- 
ously admitted,  over  the  objection  and  exception  of  plaintiff's  counsel, 
which  it  was  claimed  established  payment  of  the  disbursements  in 
question.  The  answer  was  a  general  denial.  Payment  was  not 
pleaded.  No  attempt  was  made  to  amend  the  pleadings  during  the 
trial.  It  is  elementary  that  the  defense  of  payment  must  be  pleaded 
(McKyring  v.  Bull,  16  N.  Y.  297,  69  Am.  Dec.  696),  and  the  admis- 
sion of  this  evidence  was  reversible  error.  The  evidence  introduced, 
however,  failed  utterly  to  establish  payment  of  the  items  set  forth 
in  the  claim  of  defendant's  New  York  attorneys,  but  merely  showed 
payments  aggregating  in  amount  less  than  the  a^^regate  credits  given 
defendant  on  the  bill  rendered  her  for  disbursements  by  her  New 
York  attorneys. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.  All  conctu*. 


(78  Misc.  Rep.  152.) 

OAFFB  T.  NIBWARK  AUTOMOBILE  HFO.  CO, 

(Supreme  Court,  Appellate  Term,  First  D^rtment    Novembw  8,  1912.) 

PUNCIPAL   AND   AOSNT    (|  81*) — COMFENBATION — BBEACH   OF  CONTBAOT  BT 
PbINCZPAI. — ^AOTS  COWamTUTIWQ  Bbkach. 

Id  an  agreement  whereby  plaintiff  was  to  have  the  ezcloslTe  r^ht  to 
sell  a  certain  amouDt  of  the  stock  of  tiie  defendant  corporation  for  a 
fixed  commission,  a  provision  that  "a  signed  subscription  and  25  per 
cent  in  cash  was  to  constitute  a  sals''  was  tmly  Intended  to  lindt  the 
terms  upon  which  plaintiff  ml^t  sell,  and  not  to  enable  the  corpora- 
tion to  sell  its  stock  upon  difiFerent  or  less  stringent  terms;  so  that  its 
sale  of  stock  In  exchange  for  merchandise  and  patent  rights  daring  the 
term  of  the  agreement  was  a  breach  thereof,  entitling  plaintiff  to  dam- 
ages equal  to  the  commissions  he  would  have  earned  on  such  sales. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Ag^t,  Gent  Dig.  H 
1A4-214,  219,  22S;  Dec.  Dig.  |  81.*] 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  MicJiel  P.  Caffe  against  the  Newark  Automobile  Manu- 
facturing Company.  From  a  judgment  of  the  City  Court  of  the  City 
of  New  York,  entered  by  direction  of  the  court  in  favor  of  the  de- 
fendant, plaintiff  appeals.   Reversed,  and  new  trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY.  and  BI- 
JUR.  JJ. 

Ferguson  &  Ferguson,  of  New  York  City  (L.  C.  Ferguson,  of  New 
York  City,  of  counsel),  for  appellant 

Louis  Fridiger,  of  New  York  City,  for  respondent 

SEABURY,  J.  This  action  is  brought  to  recover  the  sum  of  $5,- 
000  arising  out  of  a  breach  of  an  agreement  between  the  plaintiiF's 
assignor  and  the  defendant.  Under  the  agreement  sued  upon  the 
plaintiff's  assignor  had  the  exclusive  right  to  sell  $160,000  worth  of 
stock  of  the  defendant  corporation,  and  was  to  receive  therefor  a  com- 
mission of  15  per  cent,  on  all  sales  of  said  stodk.  Hw  agreement 
provided  that,  in  so  far  as  the  plaintiff's  assignor  was  concerned,  "a 
signed  subscription  and  ^5  per  cent,  in  cash  was  to  constitute  a  sale." 
The  plaintiff  proved  that,  before  the  exclusive  right  of  his  assignor 
to  sell  stock  had  expired,  the  defendant  sold  over  $6,200  worth  of 
stock  to  various  persons  in  exchange  for  merchandise  and  patent 
ri^ts.  The  learned  court  below  directed  a  verdict  for  the  defendant, 
upon  the  ground  that  the  plaintiff  could  not  recover  commissions  for 
sales  made  by  def  radant,  because  those  sales  were  not  made  upon  the 
terms  upon  which,  under  the  agreement,  tiie  plaintifFs  ass^ncM*  was. 
limited  to  selling. 

We  think  that  this  ruling  was  incorrect.  The  contract  gave  the 
plaintifFs  assignor  the  exclusive  right  to  sell  stock.  This  right  was 
inconsistent  with  any  right  on  the  part  of  the  defendant  to  sell  stock. 
The  provision  in  the  contract  that  a  signed  subscription  and  25  per 
cent,  payment  in  cash  should  constitute  a  sale  was  intended  to  limit 
the  terms  upon  which  the  plaintiff's  assignor  was  authorized  to  sell 
the  stock.  It  was  not  intended  to  mean  tliat  the  defendant  could  sell 
stodcs,  provided  it  sold  them  upon  different  or  less  stringent  terms 
than  those  upon  which  the  plaintiff's  assignor  was  required  to  sell. 
Such  a  construction  of  the  contract  would  render  the  exclusive  priv- 
ilege to  the  plaintiff's  assignor  valueless.  As  we  construe  the  con- 
tract, its  meaning  is  that  the  plaintiff  had  the  exclusive  right  to  sell 
$160,000  worth  of  stock,  and  tliat  he  was  only  authorized  to  sell  upon 
obtaining  a  subscription  and  25  per  cent,  cash,  and  that,  while  this 
exclusive  privilege  was  outstanding,  the  defendant  had  no  right  to 
sell  stock,  and,  if  it  did  sell,  the  plaintiff  was  entitled  to  recover  dam- 
ages equaling  the  commissions  that  he  would  have  earned  upon  such 
Sides,  even  though  the  defendant  sold  upon  terms  different  from 
those  upon  which  the  plaintiff's  assignor  was  limited  to  selling. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  ^e  appellant  to  abide  the  event.  All  concur. 
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WIMPrHBIlCDB  T.  A.  T.  DEMARBST  ft  CO. 


(Saprane  Oonit,  Ai^llate  Term,  Firat  Department.  Norember  8,  1912.) 

LSTXBT  SUBLB  BtePKM  Q  4*>— IKJTTBT  TO  AmOMOBXU— PSBBVMmOm  AVD 

BuBDKif  or  Pboov. 

Where  plalntiir  delivered  to  defeadant  for  storage  In  bla  garage  an 
auto  body  In  apparently  good  condition,  and  the  same,  when  returned 
nearly  three  years  iatet,  was  brok^  and  the  opholstory  moth-eaten, 
and  an  ^pert  proved  that*  by  adopting  the  osnal  methods  of  caring 
for  the  car  and  reporting  to  the  owner  when  the  existence  of  moths 
was  dlscorered,  tbe  body  would  not  have  been  damaged  to  the  extent 
it  was,  there  was  a  prima  fode  case  of  negligence  of  defendant,  who» 
to  escape  liability,  must  ptore  the  degree  of  care  exercised  by  him,  the 
conditions  existing  in  the  garage,  the  improbability  of  moths  frequenting 
the  place,  or  that  it  was  not  customary  for  warehousemen,  storing  auto- 
mobiles, to  inspect  and  report  their  condition,  and  knowledge  by  plain- 
tiff of  such  custom. 

[Bd.  Note. — For  other  cases,  see  Livery  Stable  Keepers,  Cait.  Dig.  1 6; 
Dea  Dig.  I  T.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth 

District. 

Action  by  Charles  A.  Wimpfheimer  against  A.  T.  Demarest  & 
Co.  From  a  judgment  of  dismissal  at  the  close  of  the  case  of  plain- 
tiflf,  he  appeals.   Reversed,  and  new  trial  ordered. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


James,  Schcll  &  Elkus,  of  New  York  City  (Joseph  M.  Pros- 
kauer  and  Russell  H.  Kittel,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Morris  &  Plante,  of  New  York  City  (Guthrie  B.  Plante,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  Appeal  by  plaintiff  from  a  judgment  dismissing  the 
complaint  at  the  close  of  plaintiff's  case.  The  action  was  brought 
to  recover  damages  for  negligence  of  the  defendants  in  permitting 
the  upholstery  of  the  body  of  plaintiff's  automobile,  which  was 
stored  with  defendants,  to  become  moth-eaten  and  broken  during 
the  time  it  was  stored  with  defendants.  Plaintiff  proved  that  when 
the  auto  body,  a  high-class  French  body,  was  stored  with  defend- 
ants in  April  or  May,  1908,  it  was  apparently  in  perfect  condition 
as  far  as  the  upholstery  was  concerned,  and  the  woodwork  was  in 
good  condition,  except  for  simple  wear  and  tear;  that  it  remained 
with  defendants  until  December,  1911,  a  period  of  about  three  years, 
and  when  redelivered  to  plaintiff  was  broken  in  places  and  the  up- 
holstery moth-eaten,  so  as  to  render  it  worthless. 

Plaintiff  called  an  expert  witness,  who  testified  as  to  the  fair  and 
reasonable  cost  of  repairing  the  body  of  the  car,  including  the  up- 
holstery. On  the  cross-examination  of  this  witness,  he  admitted 
that  it  was  possible  that  an  inspection  at  the  time  of  the  delivery 
of  the  auto  body  would  not  have  shown  whether  there  were  moths 

•For  oUiar  OMM  ut  MUM  topic  « I  xuuBiB  in  Dm.  ft  Am.  Dlgi.  UKfftodato^  ARcp'r  Xnduua 
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in  the  upholstery  or  not;  that  it  was  possible  there  were  moth  eggs 
in  the  upholstery  then.  This  witness  further  testified,  however, 
that  the  proper  method  of  procedure  for  the  warehouseman  was  to 
inspect  the  body  of  the  car  from  time  to  time,  and,  if  he  discovered 
moths,  to  notify  the  owner  and  get  permission  to  do  the  necessary 
work  to  get  Hd  of  them,  which  would  consist  of  brushing  the  cloth 
constantly  and  saturating  it  with  turpentine ;  that  it  is  not  a  com- 
mon thing  for  moths  to  be  in  hair  when  the  body  is  in  use,  unless 
the  hair  is  greasy;  that  the  condition  of  the  auto  body  when  it  was 
taken  away  was  such  as  to  indicate  that  it  had  not  been  brushed. 

At  the  conclusion  of  plaintiff's  case,  the  court  dismissed  the  com- 
plaint, stating  that  it  did  so  because; 

"From  the  testimony  of  the  expert  put  on  the  stand  bj  the  plaintiff  It 
appears  that  the  damage  mlf^t  hare  been  done  on  either  of  two  theories; 
that  ia,  either  that  the  moths  might  have  been  Introduced  through  the  neg- 
llgence  of  tbe  defendant  In  not  securing  It  from  contact  with  other  articles 
In  which  there  were  moths,  or  from  tbe  fact  tiiat  the  moths  were  already 
at  the  time  of  tbe  HgpotSt  in  tbe  interior  of  tbe  uiOiolsterr.'' 

QThe  dismissal  of  the  complaint  was  error.  Plaintiff,  having 
proved  the  delivery  to  defendants  of  the  auto  body  in  apparently 
good  condition  and  the  return  thereof  in  a  badly  damaged  condi- 
tiop,  and  having  proved  by  an  expert  witness  that  by  the  adoption 
of  customary  and  usual  methods  of  caring  for  the  car,  and  reporting 
to  the  owner  when  the  existence  of  moths  was  discovered,  the  body 
would  not  have  been  damaged  to  the  extent  that  it  was  damaged 
at  the  time  of  redelivery  to  plaintiff,  made  out  a  prima  facie  case 
of  negligence  on  the  part  of  the  defendants,  which  would  render 
defendants  liable,  "unless  the  defendants  were  prepared  to  show 
that  the  damage  resulted  from  causes  for  which  they  were  not  re- 
sponsible." Herzig  v.  New  York  Cold  Storage  Co.,  115  App.  Div. 
40,  100  N.  Y.  Supp.  603.  This  evidence  of  the  plaintiff  might  have 
been  rebutted  by  the  defendants  showing  the  degree  of  care  exer- 
cised by  them,  the  conditions  existing  in  the  garage,  the  impossi- 
bility or  improbabili^  of  moths  frequenting  a  place  where  large 
quantities  of  gasoline  were  in  constant  use,  or  that  it  was  not  cus- 
tomary for  warehouses  engaged  in  storing  automobiles  to  inspect 
them  and  report  their  condition  to  the  owners,  and  by  establishing 
the  knowledge  of  the  plaintiff  on  that  point.  But  these  were  all 
matters  of  defense,  the  burden  of  establishing  which  was  upon  the 
defendants,  and  upon  which,  even  had  such  evidence  been  intro- 
duced by  the  defendants,  plaintiff  was  entitled  to  go  to  the  jury  on 
the  issue  whether  defendants  had  exercised  reasonable  care  m  safe- 
guarding the  property  placed  by  plaintiff  in  their  custody. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.  AH  concur. 
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BERNSTEIN  V.  FTTLLBR'S  BXPBES3  CO. 
(Supreme  Court,  Appellate  Term,  First  Department  November  8,  1912.) 

Evidence  ({  263*) — Adicissions — Riort  to  ExPLAiif. 

Wlier^  In  an  action  for  the  value  of  goods  alleged  to  have  been  de-  ■ 
llvered  by  the  plaintiff  to  the  defendant,  plaintiff  pladed  in  evidence, 
to  sbow  a  delivery,  admlaslons  of  the  defendant's  agent,  a  refusal  to 
permit  sncb  agent  to  explain  the  admissions,  by  showing  the  ciream- 
Btances  under  which  they  were  made,  was  Improper. 

[Ed.  Note.— For  otiier  caaes,  see  Evidence,  Cent  Dig-  H  1022-1027; 
Dec.  Dig.  i  263.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hyman  Bernstein  against  Fuller's  Express  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  October  term,  1912,  before  SEABURY,  GUY»  and  BI- 
JUR,  JJ. 

Powers  &  Kaplan,  of  New  York  City  (Abraham  Kaplan,  of  New 
York  City,  of  counsel),  for  appellant.  • 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  the  value  of 
goods  claimed  to  have  been  delivered  by  plaintiff  to  defendant,  and 
the  only  question  litigated  was  whether  there  had  been  a  delivery. 
Even  a  cursory  examination  of  the  record  indicates  that  there  was 
,  no  proof  of  delivery. 

Plaintiff  was  forced  to  rely  upon  admissions  made  by  defendant's 
claim  agent  in  two  letters  which  he  had  written — one  to  the  de- 
fendant's vice  president  and  the  other  to  the  plaintiff.  When  the 
agent  undertook  to  explain  these  admissions,  by  showing  the  cir- 
cumstances under  which  they  had  been  made,  his  evidence  wa? 
excluded,  on  the  objection  of  plaintiff's  counsel,  so  that  he  was  not 
permitted  to  tell  of  a  prior  telephone  conversation  with  plaintiff, 
nor  to  put  in  evidence  a  waybill,  which  the  witness  swore  he  had 
before  him  at  the  time  he  wrote  the  letters.  The  bill  was,  however, 
marked  for  identification.  It  contains  certain  entries  in  such  form 
that  plaintiff's  agent  was,  no  doubt,  misled  into  believing  them  to 
represent  a  shipment  of  the  goods  claimed  to  have  been  delivered 
by  plaintiff,  although  it  is  evident  that  they  referred  to  something 
else.  The  principle  is  well  established  that  an  admission  may  al- 
ways be  fully  explained  by  the  person  against  whom  it  is  offered. 
See  Cahiil  v.  Torrey,  121  N.  Y.  Supp.  598,  and  cases  there  cited.  . 

As  there  is  no  foundation  for  the  verdict,  other  than  these  al- 
leged admissions,  and  as  defendant's  witness  should  have  been  af- 
forded ample  opportunity  to  explain  them,  the  judgment  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event.   All  concur. 

•For  oUier  caaes  see  ume  topic  *  I  mvkbbr  in  Dec.  *  Am.  DIgt.  1907  to  data,  Jfc  Rep'r  Inden* 
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BRYANT  T.  AUCHMUa'I. 


(Sninane  OOnrt.  Appellate  Tenn,  Flnt  D^rtment  Noranber  8,  1912.) 

Baxluxnt  (I  81*>— MxouaxHCB  ov  Baius— Pkdca  Fache  Que, 

Proof  tliat  a  bailee  failed  to  return  the  article  iMiiled  on  demand  es- 

tabllabed  a  prima  fade  case  of  negligence  on  his  part 
[fid.  Notft— For  other  caaea,  tee  Bailmoit,  Gent  XMg.  B  124-131 ;  Dec. 

Dig.  I  81.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth 
District. 

Action  by  Mary  S.  M.  Bryant  against  Ellen  S.  Auchmuty.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  October  term,  1912.  before  SEABURY,  GUY,  and  BI- 


Ehrich  &  Wheeler,  of  New  York  City  (Manfred  W.  Ehrich,  of 
New  York  City,  of  counsel),  for  appellant. 
James  H.  Hidcey,  of  New  York  Cify,  for  respondent 

SEABURY,  J.  Upon  a  former  appeal  in  this  case  (129  N.  Y. 
Supp.  471),  the  court  held  that  the  relation  existing  between  the 
plaintiff  and  defendant  as  to  the  plaintiff's  trunk  was  that  of  bailor 
and  bailee.  The  failure  of  the  defendant  to  deliver  the  trunk  on 
demand  was  prima  facie  evidence  of  negligence.  Claflin  v.  Meyer, 
75  N.  Y.  260,  31  Am.  Rep.  467.  The  duty  of  the  defendant  as  bailee 
of  the  trunk  was  to  return  it  on  demand,  or  explain  its  loss  in  some 
satisfactory  way.  Hasbrouck  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  202 
N.  Y.  363,  374,  95  N.  E.«08,  35  L.  R.  A.  (N.  S.)  537. 

It  is  true  that  the  defendant  offered  proof  to  show  that  her  agent 
had  exercised  some  care  in  relation  to  the  trunk,  but  this  evidence 
failed  to  explain  in  any  way  what  became  of  the  trimk.  The  coun- 
sel for  the  plaintiff  asked  the  court  to  charge  that,  in  view  of  the 
fact  that  tlie  trunk  had  not  been  returned  on  demand,  the  defend- 
ant was  bound  to  explain  the  loss.  This  charge  the  learned  court 
below  refused  to  make,  and  the  plaintiff's  counsel  excepted.  We 
think  the  refusal  so  to  charge  was  error.  In  Ouderkirk  v.  C  N. 
Bank,  119  N.  Y.  263,  267,  23  N.  E.  875.  the  court  said: 

**It  necessarily  follows,  from  the  nature  of  the  obligation  and  the  refusal 
to  return  the  property,  that  the  burden  of  showing  the  circumstftnces  of  the 
loss  rests  upon  the  bailee,  and,  unless  the  evldraice  shows  the  exeicise  of  due 
care  by  Um.  according  to  the  nature  of  the  bailment,  be  will  be  held  respon- 
sible for  tbe  Inreacb  of  bis  omtract  to  return  the  property  Iniled." 

A  review  of  the  record  satisfies  us  that  the  defendant  did  not  ex- 
ercise due  care,  according  to  the  nature  of  the  bailment.  In  view 
of  this  condition  of  the  evidence,  it  is  apparent  that,  as  the  trunk 
was  not  returned  on  demand,  the  erroneous  refusal  of  the  court 
below  to  charge  that  the  burden  was  upon  the  bailee  to  explain  the 
loss  of  the  trunk,  was  prejudicial  to  the  plaintiff. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 
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BRBWHTEB  T.  SILVEBSTBIN. 


(Supreme  Court,  Appellate  Term,  First  Department  Norember  8,  IfilZ) 

1.  AccoBD  AHD  SATinrAcnoir  (I  27*)— Aonoar  fob  Bsht— Dxbbocxoh  or  'Vta- 

DIOT. 

Wbere,  In  on  action  for  rent,  It  anwared  tliat  the  plaintiff  accepted 
and  cashed  the  tmant's  check,  after  being  Informed  by  him  that  he  re- 
garded the  lease  as  terminated  and  that  he  tendered  the  check  in  ftm 
I»ayment,  and  the  evidence  presented  a  question  of  fact  as  to  whetiier 
such  acceptance  constituted  accord  and  satisfaction,  it  was  error  to  di- 
rect a  Terdict  for  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Accord  and  Batiafactlon,  Oenb  Dig. 
il  SI,  69^  88,  97.  m  135,  160;  Dea  Dig.  f  37.*] 

2,  Accord  and  Satibtaction  (|  10*) — Past  PATUxira  on  Uituquidatkd 

Claim. 

The  rule  that  the  payment  of  less  than  the  amount  of  a  debt  wbidi  is 
liquidated  and  certain,  does  not  constitute  accord  and  satisfaction,  has 
no  application,  where  the  debtor  tias  a  claim  for  danu^es  gainst  the 
creditor;  the  effect  of  the  debtor's  claim  of  offset  being  to  roidw  the 
whole  claim  unliquidated. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Oukt  Dig.  H 
67-74;  Dec.  Dig.  S  10.*] 

8.  AccoBD  AND  SATisrAcnon  (I  11*)— Past  Patubiit— Acoxptahcb  as  Fuu. 
Patuevt. 

Where  a  tenant  notified  the  landlord  that  he  regarded  tt»  lease  as 
terminated  upon  a  certain  date,  on  wlildi  the  premises  were  rendered 
nntenantatte  by  fire,  and  tendered  a  check  for  the  amount  of  tike  roit 
up  to  such  date,  stating  on  Its  face  that  It  was  in  full  paymrat  of  all 
claims,  the  landlord  could  not  retain  the  check  and  r^udlate  such  stated 
condition. 

[Ed.  Note.— For  other  cases,  see  Accord  and  Satisfaction,  Ouot  Dig.  H 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Richard  L.  Brewster  against  Samuel  J.  Silverstein. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

See,  also,  133  N.  Y.  Supp.  473. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Bumstine  &  Geist,  of  New  York  City  (Jos.  G.  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 
Arthur  D.  Greenfield  and  Thomas  G.  Frioleau,  both  of  New  York 

City,  for  respondent. 

SEABURY,  J.  The  plaintiff  sues  to  recover  rent  for  the  months 
of  December,  1910,  and  January,  1911,  for  a  loft  owned  by  him  and 
occupied  by  the  defendant  as  tenant  under  a  written  lease  for  a 
period  of  two  years,  at  the  monthly  rental  of  $113.33,  payable  on 
the  1st  day  of  each  month.  In  the  lease,  the  lessor  covenanted 
that,  in  the  event  of  damage  to  the  demised  premises  by  fire,  he 
would  repair  the  damage  forthwith.   On  December  12,  1910,  the 

*For  otfaar  cum  m  mum  toplo  4  S  kukbsb  In  Dae.  ft  Am.  Dlgt.  1907  to  date,  A  Rcp*r  Xndnns 
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said  premises  were  damaged  by  fire  to  an  extent  rendering'  them 
untenantable.  A  dispute  arose  between  the  landlord  and  the  ten- 
ant as  to  whether  the  landlord  complied  with  the  terms  of  the  lease 
as  to  repairing  the  damage.  The  landlord  insisted  that  he  was 
complying  with  this  provision  of  the  lease,  and  demanded  the  rent. 
The  tenant  claimed  that  the  failure  of  the  landlord  to  repair  the 
premises  constituted  such  a  breach  of  this  covenant  of  the  lease 
as  to  give  him  a  claim  against  the  landlord  for  the  damages  which 
be  suffered. 

On  December  23,  1910,  the  defendant  sent  the  landlord  a  check 
for  $53.40,  which  check  stated  upon  its  face  that  it  was  in  full  pay- 
ment of  all  claims.  The  defendant's  letter,  which  accompanied  the 
check,  stated  that  the  amount  of  $53.40  was  the  amount  of  rent  for 
the  demised  premises  up  to  December  12,  1910,  the  day  of  the  fire, 
and  that  he  considered  the  relation  of  landlord  and  tenant  termi- 
nated. The  check  inclosed  in  this  letter  the  plaintiif  immediately 
returned,  with  a  statement  that  he  declined  to  accept  the  amount 
named  in  the  check  in  full  satisfaction  of  his  claim  for  rent.  The 
defendant  returned  the  check  to  the  plaintiff,  with  a  note  informing 
the  latter  that  he  might  accept  or  reject  it,  as  he  saw  fit.  To  this 
letter  the  plaintiff  replied  that  he  accepted  the  check  in  part  pay- 
ment for  the  December  rent,  and  collected  the  money  upon  it, 
though  the  defendant,  immediately  on  receipt  of  the  last  letter  from 
the  plaintiff,  again  wrote  the  plaintiff  that  the  check  was  given 
only  in  full  payment  of  all  claims,  and  that,  if  the  plaintiff  accepted 
and  deposited  the  check,,  the  defendant  should  consider  such  ac- 
tion as  ending  the  transaction  and  terminating  his  liability. 

Upon  the  trial,  the  defendant  claimed  that  the  facts  recited' above 
constituted  an  accord  and  satisfaction,  or  that,  at  least,  theise  facts 
were  sufficient  to  require  the  court  to  submit  to  the  jury  the  ques- 
tion whether  or  not  there  had  been  an  accord  and  satisfaction. 
The  learned  court  below  took  a  different  view  of  the  case,  denied 
the  motion  of  the  defendant  to  go  to  the  jury,  and  directed  a 
verdict  for  the  plaintiff  for  the  full  amount  of  his  claim.  From  the 
judgment  entered  upon  this  verdict,  the  defendant  appeals  to  this 
court. 

[1]  Whether  or  not  there  was  a  bona  fide  dispute  between  the 
parties  was  a  question  of  fact,  which  should  have  been  submitted 
to  the  jury.  If  the  jury  found,  as  it  seems  to  us  they  might  well 
have  found,  that  there  was  such  a  dispute,  all  the  other  elements 
necessary  to  establish  an  accord  and  satisfaction  were  present, 
and  their  verdict  should  have  been  for  the  defendant. 

[2]  The  respondent  urges  that  the  debt  due  the  plaintiff  was 
liquidated  and  certain,  and  that,  therefore,  a  payment  of  the  debtor 
of  a  less  sum  did  not  constitute  an  accord  and  satisfaction.  This 
rule,  however,  does  not  apply  where  the  debtor  has  a  claim  for 
damages  against  the  creditor.  In  such  cases,  although  the  amount 
of  the  creditor's  claim  is  not  disputed,  the  fact  that  the  debtor 
claims  to  be  entitled  to  an  offset  renders  the  whole  claim  unliqui- 
dated, and  as  such  the  subject  of  an  accord  and  satisfaction.  Jack- 
137N.T.S.— 68 
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son  V.  Volkening,  81  App.  Div.  36,  80  N.  Y.  Supp.  1102,  affirmed 
178  N.  Y.  562,  70  N.  E.  1101;  Fuller  v.  Kemp,  138  N.  Y.  231,  33 
N.  E.  1034,  20  L.  R.  A.  785;  Laroe  v.  Sugar  Loaf  Dairy  Co..  180 
N.  Y.  371,  73  N.  E.  61 ;  Uvalde  Asphalt  Paving  Co.  v.  N.  Y.,  99 
App.  Div.  327,  91  N,  Y.  Supp.  131. 

[3]  When  the  defendant  tendered  his  check  to  the  plaintiff  in 
full  satisfaction,  the  latter  was  not  obligated  to  accept  it  He  could 
do  one  of  two  things :  Either  return  it,  or  accept  it  upon  the  con- 
dition specified.  He  could  not  retain  tiie  check  and  repudiate  the 
condition  upon  which  alone  it  was  offered.  Fuller  v.  Kemp,  su- 
pra; Logan  V.  Davidson,  18  App.  Div.  356,  45  N.  Y.  Supp.  961; 
Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St  Rep. 
695;  Komp  v.  Raymond,  175  N.  Y.  112,  67  N.  E.  113;  Hand  v. 
Supreme  Council  R.  A.,  44  App.  Div.  487,  60  N.  YT  Supp.  808; 
Lewinson  v.  Montauk  Theater  Co.,  60  App.  Div.  576,  69  N.  Y. 
Supp.  1050;  Jones  v.  Keeler,  40  Misc.  Rep.  224,  81  N.  Y.  Supp. 
648;  Williams  v.  Bienenzucht,  54  Misc.  Rep.  211,  104  N.  Y.  Supp. 
438;  Freiberg  v.  Moffett,  91  Hnin,  20,  36  N;  Y.  Supp.  95.  The  evi- 
dence presented  a  question  of  fact,  which  the  jury,  under  proper 
instructions,  should  have  been  allowed  to  pass  upon,  whether  or 
not  the  check  was  accepted  under  circumstances  constituting  an 
accord  and  satisfaction. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.  All  concur. 


BTRNAD  T.  WILLIAM  MESSEB  CO. 
(Snpreme  Court,  Appellate  Term,  First  Department.   November  8,  1912.) 
IIasteb  and  Sebvant  (i  830*) — Injubieb— Nkcessitt  or  Pboof  oh  the  Pabt 

or  THS  Pl^HTtTF — RE8  IPSA  LOQUITUE. 

Though  the  defendaot,  in  an  action  for  Injuries  to  a  person  from  a 
block  of  wood,  which  fell  from  a  house  In  couree  of  construction,  wa? 
a  plumbing  contractor,  and  at  work  in  the  house  at  the  time  of  the 
accent,  when  there  were  serranta  of  several  other  contractors  at 
work  In  the  building  at  the  same  time,  the  mere  allegation  that  his  neg- 
ligence cansed  the  Injury  would  not  relieve  the  plaintiff  from  the  obli- 
gation of  proving  the  defendant's  negligeDce,  and  cast  upon  such  de- 
fendant the  burden  of  explaining  the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  'Dig.  H 
1270-1272;  Dec  Dig.  I  S30;*  NegUgence,  Cent  Dig.  {  240.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  hy  Sophia  Stmad  by  Anna  Stmad,  her  guardian  ad  litem, 
against  William  Messer  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial  ordered. 

Ar^ed  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

James  B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of 
New  York  City,  of  counsel),  for  appellant. 
Otto  H.  Droege,  of  New  York  City,  for  respondent 
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SEABURY,  J.  This  action  was  brought  on  behalf  of  an  infant  to 
recover  damages  for  injuries  alleged  to  have  been  sustained  by  her 
through  the  negligence  of  the  defendant.  While  playii^  in  the  yard 
in  the  rear  of  the  house  where  she  lived,  the  plaintiff  was  struck  by 
a  piece  of  wood,  which  fell  from  the  adjoining  building.  The  adjoining 
building,  at  the  time,  was  in  the  course  of  construction.  The  defend- 
ant was  a  contractor  engaged  in  doing  plumbing  work  upon  the  ad- 
joining building.  There  were  upon  that  building  servants  of  several 
other  contractors,  who  were  also  engaged  in  work.  The  chief  issue 
in  the  case  was  to  determine  whether  or  not  the  servants  of  this  de- 
fendant were  responsible  for  the  accident. 

The  learned  court  below  charged  the  jury  that  the  fact  that  an  ob- 
ject fell  from  the  building  was  presumptive  evidence,  requiring  the 
"one  charged  with  such  an  act  to  present  to  the  jury  evidence  denying 
the  negligence  by  explaining  the  occurrence."  The  charge  also  with- 
drew from  the  jury  the  issue  of  contributoiy  n^ligence,  and  stated 
to  the  jury  that  the  failure  of  the  one  charged  with  doing  the  neg- 
ligent act  to  explain  it  was  conclusive  evidence  of  negligence.  The 
fact  that  the  plaintiff  charged  the  plumbing  contractor  with  responsi- 
bility did  not  relieve  her  of  the  obligation  of  offering  proof  to  show 
that  the  plumbing  contractor  was  liable.  The  mere  charge  of  neg> 
ligence  has  no  probative  force.  The  charge  was  not  <mXy  incorrect, 
but  prejudicial,  since  it  permitted  the  plaintiff  to  recover  a  verdict 
based  on  her  pleadii^  rather  than  upon  ^roof. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  tiie  event.  All  concur. 

(78  M1«C.         1B6.)  ■ 

HOWATT  T.  BABSBTT. 

(8iii»reme  Court,  Appellate  Term,  First  Department   November  8,  1912.) 

X,  Gabbixbs  (I  197*)— Modification  of  Shifuent — Restobation  to  Gon- 
uanoB. 

The  modification  of  an  lDt«r8tate  O.  O.  D.  shipment  bo  as  to  read 
"without  O.  O.  D.."  which  was  indorsed  on  the  vxpxeaB  receipt,  not  re- 
lierlng  the  consignee  from  paying  the  express  charges,  did  not  entitle 
the  contracting  carrier,  after  having  failed  to  either  tender  or  deliver 
the  goods  to  the  consignee,  to  demand  payment  of  the  express  charges 
back  and  forth  as  a  condition  to  restoring  the  goods  to  the  consignor. 

[Ed.  Note.— For  other  cases,  see  Carrlors.  Cent  Dig.  ||  681-800:  Dec 
Dig.  i  X07.«} 

2.  OABBIBBS    (I  175*) — IRTIBSTATB  SBXPUnT— IlTITZAL  OABUEB— IdABIUR 

roB  GoiTitioiino  Cabbieb. 

In  view  of  the  Carmack  amendment  (Act  Jnne  29,  1906,  e.  8591,  34 
Stat  695, 1  7,  para.  11,  12  [U.  8.  Comp.  St  Snpp.  1911,  p.  1307])  maMngthe 
Initial  carrier  liable  for  the  acts  of  its  connecting  carrier,  it  was  im- 
material in  such  case  that  the  failure  to  make  proper  delivery  or  tender 
fras  the  fault  of  the  connecting  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  7d4,  766:  Dec 
Dig.  I  176.*1 

Apptfl  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  Michael  E.  Howatt  against  William  H.  Barrett,  as  Pres- 
ident of  the  Adams  Express  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.   Reversed,  with  directions. 


Argued  October  term.  1912,  before  SEABURY,  GUY,  and  BI- 

JUR,  JJ- 


George  A.  Ferris,  of  New  York  City,  for  appellant. 

Guthrie.  Bangs  &  Van  Sinderen,  of  New  York  City  (Robert  E. 
Palmer  and  Francis  Dean,  both  of  New  York  City,  of  counsel),  for 
respondent 

GUY,  J.  PUuntiff  sues  to  recover  damages  for  breach  of  contract 

of  carriage. 

[11  On  March  19,  1910,  plaintiff  shipped  goods,  valued  by  him  at 
$44.50,  C.  O.  D.  to  J.  T.  Saidy  at  Excelsior  Springs,  Mo.,  by  the  de- 
fendant, the  Adams  Express  Company.  On  March  25,  1910,  he  mod- 
ified the  shipment  to  read,  "Deliver  to  M.  A.  Saidy,  Denver,  Colo., 
without  C.  O.  D.,"  which  was  indorsed  on  the  exprea  receipt  This 
did  not  relieve  the  consignee  from  the  payment  of  the  express  charges, 
but  only  from  payment  of  the  value  of  the  goods.  The  goods  were 
never  delivered  or  tendered  to  the  consignee,  but  were  returned  to 
the  plaintiff  conditionally  on  his  paying  express  charges  back  and 
forth,  which  were  demanded  by  defendant  and  refused  by  plaintiff. 
.The  defendant  company,  having  failed  to  perform  its  contract,  was 
not  entitled  to  demand  payment  of  express  charges. 

[2]  The  defense  was  that  the  Wells  Fargo  Express  Company  is 
the  only  express  company  at  Excelsior  Springs,  that  botli  they  and 
the  defendant  were  gratuitous  bailees,  and  defendant  was  not  liable 
for  the  connecting  carrier's  error  or  nondelivery,  if  any.  Under  the 
Carmack  amendment  (34  U.  S-  Stat  at  Large,  595,  §  7,  pars.  11,  12), 
a  connecting  carrier  acts  as  agent  for  the  initial  carrier,  which  is  made 
liable  as  if  it  itself  had  done  the  act  complained  of.  The  purpose  of 
the  Carmack  amendment  was  to  enable  the  shipper,  in  case  of  loss  or 
•damage  to  his  goods  to  have  recourse  to  the  initial  carrier,  and  leave 
■the  initial  carrier  to  its  recourse,  for  whatever  damages  it  might  have 
to  pay  to  the  connecting  carrier  doing  the  injury.  If  there  is  anything 
in  the  express  receipt  contrary  to  the  Carmadc  amendment,  it  is  in- 
valid. De  Winter  &  Co.  v.  Texan  Central  R.  R.  Co.,  150  App.  Div. 
612,  616,  617,  135  N.  Y.  Supp.  893 ;  Atlantic  Coast  Line  R.  R.  Co. 
V.  Riverside  Mills,  219  U.  S.  186,  194,  197,  199,  201,  203,  207,  31  Sup. 
Ct  164,  55  L.  Ed.  167, 31  L.  R.  A.  (N.  S.)  7. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  the  plain* 
tiff  in  the  sum  of  $49.90.  All  concur. 
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(78  Hlac;  Bopu  lea) 


PEBLMAN  T.  BROOKLYN  HEIGHTS  R.  CO. 


(Snpreme  Court,  Api>eUate  Term,  Flist  Department   November  8,  1912.) 

1.  New  Tbiai.  (|  78*) — Sucoessivb  Vbbdiotb — OoNOLnsivsnise. 

A  finding  by  three  snocesslve  juries  on  disputed  qnestions  of  fact  in  a 
n^llgence  ease  should  be  deemed  conelusiTe,  In  the  absence  of  any  clr- 
comstances  tending  to  show  that  the  lary  was  actuated  by  passion,  preju* 
dlce»  or  corrupt  mottve;  aod  the  settbig  aalde  ot  the  third  verdict  for 
plaintifC  as  against  the  w^tat  of  evidence  was  error,  espedally  where 
the  court  doled  a  motion,  made  by  dtfendant  at  the  close  of  plaintlfrs 
case,  to  dismiss  on  the  ground  that  plaintlfl  had  failed  to  make  out  a 
cause  of  action. 

[Ed.  Note.— For  other  casea,  see  New  Trial,  Oent  Dig,  H  162-165; 
Dec.  Dig.  i  78.*] 

&  JuBT  (I  12*) — "Taut  BT  Jttbt"— ConsTrnmoiTAL  lAw. 

Const,  art  1,  S  2,  In  providing  that  "trial  by  jury"  In  "all  cases  where 
It  has  been  heretofore  used  shall  remain  Inviolate  forever,"  meant  that 
qnestions  of  fact  shall  be  determined  by  Juries,  and  not  by  the  court 

[Ed.  Note.— For  other  casee^  see  Jury,  Cent  Dig.  ||  27-^  82,  98,  1(0, 
103;  Dec.  IMg.  |  12.* 
For  other  definitions,  see  Words  and  niraaesi,  vol.  8,  pp.  7103-7107, 

7821.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Morris  Perlman,  by  Jacob  Perlman,  his  guardian  ad 
litem,  against  the  Brooklyn  Heights  Railroad  Company.  From  an 
order  of  the  Municipal  Court  of  the  City  of  New  York  (135  N.  Y. 
Supp.  542),  setting  aside  the  verdict  in  his  favor,  plaintiff  appeals. 
Reversed. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Charles  S.  Rosenthal,  of  New  York  City,  for  appellant. 
George  D.  Yeomans,  of  Brooklyn  (James  W.  Carpenter,  of 
Brooklyn,  of  counsel),  for  respondent 

GUY,  J.  Plaintiff  appeals  from  an  order  setting  aside  the  ver- 
dict of  a  jury  in  favor  of  plaintiff  (an  infant)  for  $50  in  an  action 
to  recover  for  personal  injuries.  Two  previous  juries  rendered  ver- 
dicts for  the  same  amount  in  favor  of  plaintiff,  and  each  of  said 
verdicts  was  set  aside  by  the  trial  justice  as  against  the  weight  of 
evidence. 

[1]  The  plaintiff  appellant  contends  on  this  appeal  that,  three 
successive  juries  having  found  in  favor  of  the  plaintiff  for  the  same 
amount,  this  verdict  cannot  be  again  set  aside  as  against  the 
■weight  of  evidence.  The  respondent  cites,  in  opposition  to  plain- 
tiff's contention,  the  decision  of  the  Appellate  Division,  First  De- 
partment, in  the  case  of  Meinrenken  v.  Central  R.  R.,  103  App. 
Div.  319,  92  N.  Y.  Supp.  1015,  where,  in  setting  aside  a  third  ver- 
dict, the  court,  Mr.  Justice  Mclaughlin  writing  the  opinion,  says,: 

'TThls  Jadg^ent  Is  based  upon  a  verdict  wbidi,  In  the  opinion  of  this  court, 
the  Jury  had  no  right  to  render,  and  it  has  so  declared  on  two  previous  ap- 
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prala.  *  *  *  It  matters  not,  therefore,  bow  many  tlmeci  a  fay  may  ren- 
der a  veMlct  opon  this  eriduiee.  A  Jadjwent  based  tbereon  should  not  be 
permitted  to  etand.  If  the  court  dtsdiarges  its  dnty." 

The  decision  in  that  case,  however,  was  based  on  the  failure  of 
the  plaintiff  to  make  out  a  case.  The  statement  that  "the  jury  had 
no  right  to  render  such  a  verdict"  is  in  effect  a  decision  that  as 
matter  of  law  there  was  not  sufficient  evidence  upon  which  to  base 
the  verdict  of  the  jury.  That  such  was  the  meaning  of  the  decision 
is  shown  by  a  later  decision  rendered  by  the  same  tribunal  in  Ber- 
tolami  V.  U.  S.  Eng.  Co.,  132  App.  Div.  804,  U7  N.  Y.  Supp.  826, 
where,  in  a  learned  opinion  written  by  Mr.  Justice  Scott,  the  court, 
in  refusing  to  set  aside  a  third  verdict  in  favor  of  the  plahitiff,  says : 

"The  plaintiff  has  thrice  recovered  a  verdict  for  damages,  and  we  hare 
twice  lerersed  the  Jnd^ent  In  her  favor.  Three  Jorlea  have  found  in  plaiu- 
Ufl's  favor,  and.  In  my  <q;dnlon.  It  Is  too  late  to  questlw  their  findings  on 
the  facts." 

In  the  case  at  bar,  the  court,  in  denying  the  motion,  made  by 
defendant  at  the  close  of  plaintiff's  case,  to  dismiss  on  the  ground 
that  the  plaintiff  had  failed  to  make  out  a  cause  of  action,  and  failed 
to  show  any  negligence  on  the  part  of  the  defendant,  and  had 
failed  to  show  himself  free  from  contributory  negligence,  decided 
that  the  evidence  was  sufficient  for  the  submission  of  these  dis- 
puted questions  of  fact  to  the  jury,  and  the  finding  of  three  suc- 
cessive juries  on  these  disputed  questions  of  fact  should  be  deemed 
conclusive,  in  the  absence  of  any  circumstances  tending  to  show 
that  this  jury  was  actuated  by  passion,  prejudice,  of  corrupt  mo- 
tive, 

'Unless  the  system  of  trial  by  jury  is  to  be  entirely  overthrown, 
there  must  be  a  point  where  the  determination  of  a  jury  on  ques- 
tions of  fact  shall  no  longer  be  interfered  with  by  the  court.  The 
power  vested  in  a  trial  court  to  set  aside  a  manifestly  unjust  ver- 
dict, where  it  is  clearly  the  result  of  passion,  prejudice,  or  corrup- 
tion, was  not  intended  as  establishing  the  proposition  that  the  ver- 
dict of  a  jury  on  questions  of  fact  shall  not  be  permitted  to  stand, 
unless  it  is  in  harmony  with  the  views  of  the  justice  presiding- 

[2]  Section  2,  art.  1,  of  the  state  Constitution,  in  providing  that 
trial  by  jury  "in  all  cases  where  it  has  been  heretofore  used  shall 
remain  inviolate  forever,"  meant  that  questions  of  fact  shall  be 
determined  by  juries,  and  not  by  the  court 

"There  can  be  no  JustlflcatioD,  where  there  Is  evidence  to  sni^rt  a  propo- 
sition, to  continually  set  aside  the  verdict  of  Juries  until  a  jury  bappeaa  to 
be  found  to  agree  with  the  trial  court"  Ridgely  v.  Taylor  Co.,  128  Avp.  DIv. 
304.  110  N.  X.  Supp.  065,  opinion  by  Mr.  Justice  Woodward. 

"As  the  Jury  are  the  final  arbiters  of  the  facts,  the  court  must,  after  af- 
fording them  reasonable  opportunities  to  compare  their  own  opinions  of  the 
fact  with  chose  held  -by  the  appellate  courts,  finally  accept  the  Judgment  of 
the  jury."   Dorwin  v.  Westbrook,  11  App.  Div.  394,  42  N.  Y.  Snpg.  1123. 

"The  time  baa  oome  where  Interference  with  the  verdict  in  this  action  1^ 
a  trial  Justice  would  not  only  be  contrary  to  well-consddered  precedent,  but 
subversive  of  the  fnndamental  theory  of  our  system  of  procedure^"  Quick 
v.  American  Can  Qo.>  opinion  by  Mr.  Justice  Sawyer,  atBrmed  on  ajnieal  to 
AppeUate  Division  In  146  App.  Div.  939,  131  N.  X.  Supp.  114a 
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See,  also,  opinion  of  Mr,  Justice  Martin  iii  McDonald  v.  Met. 
St.  Ry.  Co.,  167  N.  Y.  71,  60  N.  E.  282. 

The  order  setting  aside  the  verdict  of  the  jury  herein  should 
therefore  be  reversed,  and  the  judgment  reinstated,  with  costs  to 
the  appellant.  All  concur. 


<78  Mlsa  Bep.  208.) 

SOICERTILLB  et  aL  T.  CITY  OF  NEW  YORK  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.   November  1,  1912.) 

1.  ESTOEFKL  (S  00*) — ADinNISTHATIVE  PbOCEBDXNQ»— TAXATION. 

The  dty  of  New  Ywk,  by  txeattog  certain  land  under  Gravesend  Bay 
as  belODgtog  to  persons  deriving  title  from  the  state  and  taxing  it  ac- 
cordingly, did  not  estop  Itself  from  rfaiming  the  land  under  the  bay  as 
belongtng  to  the  dty. 

[Ed.  Note.— ror^other  cases,  see  EattHipel.  GsnL  Dig.  H  242-244,  248- 
256;  Dec.  Dig.  |  90.*] 

2.  Xatioablx  Watbbs  (I  87*>— -LjutD  uxon  Watbb— GaAniB— Oorbtbuotioh. 

On  December  16,  164B,  Got.  Eteft  granted  to  lAdy  Deborah  Hoody  and 
others  land  which  subsequ^tly  became  the  township  of  GraTesend,  de- 
scribed as  "a  Certalne  quantitle  or  parcel  of  land,  togetber  with  all  ye 
havens,  •  *  *  creekes,  *  *  *  marahea  and  all  other  appurtenances 
tiiereuxtto  belonging,  lyeing  and  being  uppon  and  about  ye  Weastermost 
parte  of  L(»ige  Island  and  beglnlng  att  ye  mouth  of  a  Creek  adjacent 
to  Coneyne  Island  and  being  bounded  on  ye  Westward  parte  thereof  with 
ye  land  appertaining  to  Anthony  Johnscom  and  Bobert  Penuoyre  and  soe 
to  rann  as  forre  as  the  westermost  parte  of  a  Certalne  pond  in  an  oold 
Indian  field."  After  years  of  dispute  and  litigation  as  to  the  boondarlra 
of  the  town  ot  Gravesend,  it  received  on  July  1,  1670,  a  confirmatory 
grant  from  Gov.  Lovelace,  which  granted  cwtaln  land,  "together  with 
the  Inheritance  of  all  Conney  Island,  *  «  •  including  all  the  land 
within  a  lyae  stretching  frcqn  the  westermost  parte  of  the  said  Island 
unto  the  sonthermost  parte  of  Anthony  Jansens  old  Bowerye  their  east 
bounds  being  the  Strome  Kin  wblcli  comes  to  the  Marsh  or  fflye  of 
Mathew  Gerretsons  land,  *  *  *  as  also  the  meadow  ground  and  up- 
land not  spedfled  In  thdr  fwmer  Pattent  coneemfng  web  there  have 
been  Beverall  disputes  and  differ^ices  betweene  the  Inhabitants  of  the 
said  Towne  and  their  neighbour,  •  •  •  With  all  havens  harbours 
•  •  •  waters  •  •  •  fishing  •  •  •  and  all  other  •  •  ♦  here- 
ditaments to  the  said  Towns  Tract  of  Land  Island  and  premises  within 
the  lymltts  ft  bounds  afor«nentioned."  Held,  that  the  several  grants 
gave  to  the  town  title  to  the  land  under  Gravesend  Bay  betwe^  a 
straight  line  running  In  a  northeasterly  direction  from  the  westerly 
point  of  Coney  Island  to  the  southermost  part  of  Anthony  Jansen's  land. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  ||  201- 
226,  285 ;  Dec.  Dig.  |  37.*] 

8.  BouNDAxiBB  (8  33*) — CoMSTBUcnoir — Steaioht  Linn. 

A  line  described  In  a  deed  as  running  from  one  monument  to  another 
is  presumed  to  be  a  straight  line,  In  absence  of  other  description. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  }S  146-152; 
Dec.  Dig.  S  33.*] 

.4.  Watebs  and  Water  Coubses  (8  93*) — Bouitdabixs — Mokumentb — ^Move- 
UENT  BT  Accretion. 

A  monument  or  call  cannot  be  moved  by  accretion,  though  title  to  the 
land  formed  may  b& 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses.  Gent  Dig. 
H  96-103,  106,  107;  Dec.  Dig.  S  93.*1 

•For  other  cues  M«  Mune  topic  A I  muubkb  la  Dec.  &  Am.  Dtgi.  1S07  to  dat«,  &  Rep'r  lottexM 
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6.  BviDBifOi  a  67*) — Judicial  Notice. 

Wbile  lt  may  be  common  knowledge  tbat  the  shores  of  Gravesend  Bay 
near  the  former  town  of  Oravesend  and  Coney  Island  have  shifted  ma- 
terially within  the  memory  of  man  and  within  the  last  200  years,  In 
absence  of  contrary  proof  it  mnst  be  assumed  that  the  present  existing 
pbysleal  conditions  are  as  they  always  were. 

[Ed.  Note.— For  other  cases,  see  Bvldence,  Cent  Dig.  i|  87,  88,  103; 
Doa  Dig.  8  67.*] 

6.  Navioabu:  Waters  ({  86*) — ^Landb  Undib  Watto— Tin*— Evtothce. 

In  a  snit  to  restrain  New  York  City  from  interfering  with  the  erection 
ct  a  Iralkhead  on  land  onder  QraTesend  Bay,  InvolTing  whether  the  land 
nnder  the  bay  belonged  to  the  state  ox  to  New  York  City,  evidence  held 
to  show  that,  from  l€fi6  until  tbe  merger  of  the  town  of  Qnvesend  with 
the  dty  of  Brooklyn,  the  town  dalmed  tiie  rl^ts  In  tbe  bay  and  exer- 
cised ovnMiUilp  orer  parts  of  it 

[Ed.  Note.— BVw  other  cases,  see  Navigable  Waters,  Cent  Dig.  H  ISO- 
ZOO;  Dec:  Dig.  S  S6.*] 

7.  ESTOPFKL  d  98*)— AOAIHBI  MUmoiPAIJlT- ADKINffemAim  PBOCBDXHOB. 

Tbe  opening  and  grading  of  an  avenue,  and  placing  of  property  iqion 
tbe  assessment  roll  and  tax  maps,  and  acquiescing  In  improrementa  upon 
land  under  the  waters  of  Oravesend  Bay,  which  was  obtained  by  state 
grants,  would  not  estop  New  Y<^  01^  and  its  grantees  ftrom  <^alniing 
the  land  under  Oravesend  Bay  as  belonging  to  tbe  city,  and  not  to  the 
state. 

[Ed.  Note.— For  other  cases,  see  Estonwl,  Crait  Dig.  ||  264-276;  Dec. 
Dig.  S  93.*] 

Action  by  Edward  L.  Somerville  and  another  against  the  City 
of  New  York  and  Calvin  Tomkins,  as  Commissioner  of  Docks  of 
the  City  of  Hew  York.  Judgment  for  defendants. 

Somerville  &  Somerville,  of  Brooklyn,  for  plaintiffs. 
Archibald  R.  Watson,  of  New  York  City,  Corp.  Qounsel,  for  de- 
fendants. 

CRANE,  J.  While  this  action  is  brought  to  restrain  the  city 
of  New  York  and  the  commissioner  of  docks  of  said  city  from  in- 
terfering ^th  the  erection  and  construction  of  a  bulkhead  by  the 
plaintiffs  on  their  land  under  water,  it  is  really  an  action  to  deter- 
mine whether  the  land  under  water  in  Gravesend  Bay  belongs  to 
the  state  of  New  York  or  to  the  city  of  New  York  as  the  succes- 
sor to  the  town  of  Gravesend.  Gravesend  Bay  is  formed  by  a 
neck  of  land  running  out  on  the  south  known  as  Coney  Island,  and 
bounded  on  the  east  and  north  by  Gravesend  and  New  Utrecht.  It 
is  by  no  means  a  land-locked  harbor  or  bay,  but  is  part  of  New 
York  Harbor  or  Bay,  curving  to  the  southeast  into  the  mainland, 
and  protected  from  the  ocean  on  the  south  by  this  Coney  Island 
neck.  The  claim  of  the  town  to  that  part  of  the  bay  surrounded 
on  the  three  sides  by  the  township  lands,  which  include  Coney  Is- 
land, is  based  entirely  upon  colonial  grants  and  the  acts  of  user 
thereunder. 

The  importance  of  this  question  is  at  once  apparent  when  it  is 
stated  that,  beginning  with  1897,  the  state  of  New  York  has  made 
numerous  grants  of  land  under  water  in  Gravesend  Bay  adjoining 

*For  eUiar  caact  m«  ume  topic  A  S  mnmB  In  Dec.  &  Am.  Diss.  1807  to  data,  A:  R^'r  Indent 
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the  north  shore  of  Coney  Island,  and  that  these  lands  have  been 
filled  in  and  improved  into  streets  and  building  sites.  A  portion 
of  what  is  known  as  Sea  Gate  has  been  developed  upon  land  thus 
filled  in. 

[1]  While  the  city  of  New  York  has  treated  this  property  as 
belonging  to  the  persons  deriving  title  from  the  state,  and  has  as- 
sessed and  taxed  it  accordingly,  yet  this  does  not  create  such  an 
estoppel  as  to  prevent  the  city  from  now  making  claim  of  owner- 
ship. McFarlane  v.  Kerr»  10  Bosw.  249;  Consolidated  Ice  Co.  v. 
City  of  New  York,  166  N.  Y.  92-101,  59  N.  E.  713.  It  is  therefore 
necessary  to  refer  to  these  ancient  patents  to  ascertain  whether  the 
town  of  Gravesend  received  by  grant  the  land  under  water  in 
Gravesend  Bay. 

[2]  The  Lovelace  patent  of  July  1,  1670,  and  the  Dongan  patent 
of  I6fe6,  upon  which  the  claim  of  the  town  is  chiefly  based,  are  bet- 
ter understood  in  the  light  of  previous  grants  and  litigations.  Fol- 
lowing Gov.  Kieft's  patent  to  Anthony  Jansen  in  1643,  and  a  grant 
to  Robert  Penoyer  on  November  29,  1645,  both  covering  property 
to  the  north  and  west  of  that  claimed  by  Gravesend,  the  same  gov- 
ernor on  December  16,  1645,  granted  to  Lady  Deborah  Moody  and 
other  patentees  land  which  subsequentljr  became  the  township  of 
Gravesend.  The  description  therein  pertinent  to  this  inquiry  is  as 
follows : 

"A  Ciertalne  quantUle  or  pareei  of  land,  together  with  all  y«  bavens,  bar- 
boors,  ilrera,  Creek ea,  woodland,  marshes  and  all  oUier  appurtenances  there- 
unto belonging,  lyelng  and  being  uppon  and  about  ye  Weastermost  parte  of 
Ijonge  Irtand,  and  beglnlng  att  ye  mouth  of  a  Oeek  adjacent  to  Ck>neyne 
Island  and  being  bounded  on  ye  Westward  parte  thereof  with  ye  land  apper- 
taining to  Anthony  Johnsmm  and  Robert  P^moyre  and  soe  to  nam  as  farre 
mm  Via  WMtemiost  parte  of  a  Oertalne  pond  In  an  onld  Indian  field,"  etc. 

Passing  by  the  Indian  deeds,  which  are  so  uncertain  in  terminol- 
ogy and  description  as  to  be  of  little  value,  we  come  to  the  Nicoll 
patent  to  the  town  of  Gravesend  in  1668,  a  confirmation  of  the 
Kieft  patent;  the  description  pertinent  being  the  same  as  above 
quoted.  Between  the  grantee  of  the  adjoining  land,  Anthony  Jan- 
sen, and  the  town  of  Gravesend,  there  arose  a  dispute  as  to  a  neck 
of  land  lying  between  Mill  creek  and  Gravesend  Bay  and  forming 
part  of  the  easterly  shore  of  that  bay.  This  dispute  resulted  in  a 
petition  to  the  Director  General  and  Council  of  New  Netherlands, 
who  in  June,  1656,  proceeded  to  Gravesend  to  inspect  the  property 
and  settle  boundaries.  This  was  followed  in  a  few  days  by  a  judg- 
ment of  the  Director  General  and  Council  of  the  New  Netherlands 
declaring  that  the  patent  of  Gravesend  begins  at  the  kill  or  creek 
next  to  Coney  Island,  and  not  at  the  middle  of  the  bay,  and  stretch- 
es thence,  not  along  the  shore  of  the  bay,  but  to  the  point  where 
the  land  of  Anthony  Jansen  and  Robert  Penoyer  join  each  other; 
that  is,  that  the  line  of  Gravesend  patent  ran  along  Mill  creek,  and 
not  along  the  shore  of  the  bay. 

No  doubt  much  of  this  dispute  between  Jansen  and  the  town  of 
Gravesend  was  due  to  the  uncertainty  in  fixing  the  starting  point 
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of  the  latter's  grants.  It  will  be  noticed  that  the  Kieft  and  NicoU 
patents  read: 

"Begtnlnc  att  70  rnontb  of  a  Gredc  adjaeuit  to  Ooneyne  Idand." 

Where  this  creek  was  cannot  now  be  determined,  and  is  not 
shown  upon  any  of  the  earlpr  maps.  The  map  of  the  town  of 
Gravesend  (Defendant's  Exhibit  JJ)  shows  only  Mill  creek;  the 
map  of  1788  (Exhibit  II)  shows  two  creeks  south  of  Mill  creek; 
while  Plaintiff's  Exhibit  23  shows  a  different  formation  altogether. 
If  the  grants  to  the  town  of  Gravesend  rested  here,  it  would  be 
quite  certain  that  no  Judgment  could  be  given  awarding  the  town 
land  under  water  in  Gravesend  Bay,  as  it  could  not  be  determined 
where  the  starting  point  or  creek  adjoining  Coney  Island  was  lo- 
cated. 

Evidently  the  judgment  above  referred  to  was  not  acquies^  in 
by  the  town,  for  Jansen  again  complained  that  his  rights  were  be- 
ing interfered  with  by  the  people  of  Gravesend,  and  a  commission 
was  appointed  to  examine  into  the  boundary  question,  which  re- 
sulted in  an  order  being  made  directing  the  survey  of  Anthony 
Jansen's  land  and  the  drawing  of  a  line  from  the  mouth  of  the  kill 
to  the  easternmost  part  of  Anthony  Jansen's  line.  This  was  not 
along  the  shore  front,  but  inside  and  along  the  creek.  Another 
judgment  was  given  in  council,  dated  August  29,  1656,  determining 
the  boundaries  as  theretofore  settled  and  as  above  stated.  Even 
then  the  dispute  was  not  terminated,  as  in  1669  Francis  Brown, 
Jansen's  successor  in  title,  and  the  inhabitants  of  Gravesend  sub- 
mitted their  differences  over  the  boundary  to  the  governor,  before 
whom  it  was  claimed  by  the  township  that  their  western  boundary 
in  the  grant  from  Gov.  Kieft — 

"b^^  at  the  montta  of  a  nnale  ere^  on  Ooney  leland  whence  a  line  be- 
ing drawne  north  and  by  east  to  Anthimr  Jansaen  land  it  doth  fully  con^e- 
bend  within  it  the  meadow  gronnd  or  Tall^  in  dispute:" 

In  reply  to  this  claim  it  was  stated : 

"Neither  doth  It  fally  appeare  (If  allowe*^  which  la  the  Month  of  the 
Oreeke  upon  Ooney  Island  from  whence  their  lines  is  to  be  Bt3%tdlied,  other 
Oreekes  appearing,  which  may  more  probably  t)ee  ^ven  the  denomination 
of  Creeks,  then  that  which  they  so  mndi  urge  and  if  so  then  their  pretensions 

by  that  westerly  line  are  cutt  of." 

The  decision  upon  this  hearing  was  rendered  on  the  23d  of  Au- 
gust, 1669,  to  the  effect  that  both  parties  should  enjoy  a  portion 
of  this  neck  or  meadow  in  dispute,  unless,  thinking  themselves  ag- 
grieved, they  sue  for  redress  at  the  next  Court  of  Assizes.  The 
parties  resorted  to  litigation,  where  a  verdict  for  Brown,  the  de- 
fendant in  the  suit,  was  set  aside.  Evidently  intending  to  end  all 
further  questionings  and  litigations,  the  inhabitants  of  Gravesend 
and  Francis  Brown  on  the  29th  day  of  April,  1670,  entered  into  an 
agreement  regarding  this  neck  of  land,  running  the  town  line  up 
through  the  creek,  but  giving  the  inhabitants  of  the  town  the  right 
to  pass  over  the  neck  of  land  to  reach  the  bay  for  fishing  and  fowl- 
ing purposes.  . 


Digilized  by 


"Sup.  Ct)  SOMKBTILLB  T.  OUT  OF  NBW  TOBK  923 


A  reading  of  these  various  proceedings  and  records'  convinces 
one  that  the  town  of  Gravesend  never  acquiesced  in  any  decision 
■of  commission,  council,  or  governor  that  its  westerly  boundary  did 
not  include  some  portion  of  the  bay,  by  reason  of  its  line  commenc- 
ing at  a  creek  on  Coney  Island  and  running  to  Jansen's  land»  and 
that,  while  they  settled  their  dispute  with  Brown  by  giving  him 
possession  of  the  neck  or  meadow  between  Mill  creek  and  the  bay, 
yet  they  preserved  their  right  or  claim  to  the  use  of  the  bay, 
by  reserving  the  right  of  egress  and  regress  over  said  neck  of 
land  to  reach  the  shore.  After  25  years  of  dispute  and  litigation 
the  town  oi  Gravesend  on  July  1,  1670,  the  year  in  which  it  made 
its  settlement  with  Brown,  received  from  Gov.  Lovelace  a  grant, 
not  only  confirmatory  of  all  that  had  gone  before,  but  also  extend- 
ing this  line  of  western  boundary  with  such  definiteness  as  to  pre- 
clude further  questionings,  and,  in  my  judgment,  to  give  the  town 
title  to  the  land  under  water  in  Gravesend  Bay  between  a  line 
Tunning  in  a  northeasterly  direction  from  the  westerly  point  of 
Coney  Island  to  the  southernmost  part  of  Anthony  Jansen's  land. 
This  grant,  after  reciting  that  there  is  a  certain  town  in  the  West 
Riding  of  Yorkshire  upon  Long  Island  known  as  Gravesend,  con- 
taining a  certain  qtiantity  of  land  beginning  at  a  certain  creek  ad- 
jacent to  Coney  Island  and  being  bounded  on  the  westernmost  part 
by  the  land  of  Anthony  Jansen  and  Robert  Penoyer,  for  which 
there  was  theretofore  a  patent  from  the  Dutch  governor,  William 
Kieft,  together  with  all  havens  and  harbors,  confirms  the  said 
grant,  and  proceeds  in  the  following  words  to  extend  and  make 
more  definite  the  boundaries : 

"All  ttalB  foraumtiaQed  quantitye  tract  and  parcell  of  Land  sett  forth  and 
bounded  ae  aforesaid  together  vAth  the  Inheritance  of  all  Couney  laland 
(reserving  onely  tlie  privilege  of  erecting  Hutta  for  fishing  and  dryeiog  of 
netts  there  upon  occasion  for  all  persons  who  shall  undertake  that  deslgne 
for  ye  pubUque  good)  fttchtding  all  the  land  within  a  lyne  atretcMng  from 
the  tocttermost  parte  of  the  taid  IslandC  unto  tlte  Bouthermott  parte  of  An- 
thony Jansent  old  Bowerye  their  Eatt  howndt  }>eing  the  Strome  Kill  which 
comes  to  the  Marsh  or  ffiye  of  Mathew  Gerretsons  land  aforementioned,  as 
also  the  meadow  ground  and  Upland  not  sped  fled  In  tiieir  former  Fattent 
concerning  well  tliere  have  been  sevmll  disputes  and  differences  betweene 
the  Inhabitants  of  the  said  Town©  and  their  neighbonr  Francis  Browne  the 
which  in  parte  were  issued  both  by  my  Predecessor  and  my  selfe  but  since 
fully  concluded  and  determyned  betweene  them  by  Articles  of  Agreement 
the  which  Articles  I  doe  hereby  conflrme  and  allowe,  With  all  havens  har- 
bours Creeks  Quarryes  Woodland  Plalnes  meadow  ground  pastures  Marshes 
ioatera  Lakes  Ryvers  ft»Mng  Hawking  bunting  and  fowling  and  all  other 
profltts  Comodltyes  Emoluments  and  Hereditaments  to  the  said  Towns  Tract 
of  Land  Wand  and  premi»ae$  ioitMn  the  lymittt  &  bound*  aforementioned 
deacrihed  iclonginff  or  in  any  wiae  apperteyn^na." 

If  there  was  any  doubt  as  to  where  the  creek  adjoining  Coney 
Island  was,  there  could  be  no  doubt  as  to  the  . westernmost  part 
of  Coney  island ;  neither  was  there  any  uncertainty  as  to  the  south- 
ernmost part  of  Jansen's  farm  and  the  line  stretching  between 
these  two  definite  points.  It  must  have  been  intended  to  be  a 
straight  line,  and  not  one  following  the  curve  of  the  shore. 

[3]  A  line  given  in  a  deed  as  running  from  one  monument  to 
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another  is,  in  the  absence  of  further  description,  presumed  to  be  a 
straight  line.  Kxngsland  v.  Qiittenden,  6  Laos.  15.  Not  only  the 
previous  difficulty  which  the  tovm  had  had  in  attempting  to  fix  its 
westerly  boundary,  but  also  the  plain  language  of  this  grant,  would 
show  an  intent  to  include  the  water  and  the  land  under  water  be- 
tween this  straight  line  thus  drawn  between  these  two  points  and 
the  shore  line  to  the  east.  The  map  of  1788,  proved  in  litigation  be- 
tween Albert  Voorhis  and  Albert  Terhune  (Defendants'  Exhibit 
II),  shows  very  clearly  how  this  line  was  drawn  and  the -westerly 
boundary  of  the  town  as  it  then  existed. 

The  Dongan  patent,  granted  to  the  town  of  Gravesend  in  1684, 
was  but  a  confirmation  of  the  Lovelace  patent  and  all  other  previ- 
ous grants,  except  that  it  extended  the  westerly  boundary  line 
from  the  westernmost  part  of  Coney  Island  to  the  westernmost  part 
of  the  land  of  Anthony  Jansen.  Although  this  extended  the  ti- 
tle of  the  town  to  the  land  under  water,  it  could  not  affect  the 
title  to  the  Jansen  farm,  but  did  include  this  land  within  the  town- 
ship of  Gravesend. 

[4]  It  is  said  that  tlie  westernmost  part  of  Coney  Island  has  been 
a  shifting  point,  gradually  extending  to  the  west  into  the  ocean, 
and  that  a  monument  or  call  point  cannot  move  by  accretion,  al- 
though title  to  the  formed  land  may.  This  is  true,  and  the  title 
of  the  town  of  Gravesend  to  land  under  water  can  only  extend  from 
the  end  of  Coney  Island  as  it  was  at  the  time  of  the  Dcmgan  Char- 
ter, 1686. 

[S]  But,  while  it  may  be  common  knowledge  that  these  shores 
have  shifted  very  materially  within  the  memory  of  man,  and  prob- 
ably to  considerable  extent  in  the  last  200  years,  yet,  in  the  absence 
of  all  proof  upon  this  subject,  I  must  assume  that  the  present  ex- 
isting physical  conditions  are  as  they  have  always  been. 

The  only  exhibits  having  measurements  which  would  indicate 
the  location  of  the  westerly  point  of  Coney  Island  are  Defendant's 
Exhibit  II  and  Plaintiff's  Exhibit  13a.  According  to  the  former, 
Coney  Island  point  in  1788  was  about  5,000  feet  from  the  mouth  of 
Mill  creek.  According  to  the  latter,  Coney  Island  point  in  1882 
was  about  5,200  feet  from  the  mouth  of  Coney  Island  creek,  and 
lot  47,  the  plaintiif's  parcel,  about  2,800  feet  therefrom.  The  evi- 
dence in  this  case  does  not  show  any  substantial  change  of  loca- 
tion of  the  westerly  point  of  Coney  Island.  If  Coney  Island  creek 
does  not  correspond  with  either  of  the  creeks  shown  on  the  map 
of  1788,  then  there  is  no  reliable  evidence  in  this  case  to  show  that 
the  westerly  point  of  Coney  Island  is  to-day  located  further  west 
than  in  1686. 

The  title  of  the  town  of  Gravesend  to  the  land  under  water  in 
Gravesend  Bay  between  the  shore  and  the  line  drawn  from  the 
New  Utrecht  line  (the  westernmost  part  of  the  Jansen  farm)  to 
the  westernmost  part  of  Coney  Island  has  been  established  by  the 
grants  and  proceedings  above  referred  to,  and  passed  to  the  city 
of  New  York  under  the  acts  incorporating  that  territory  into  the 
Greater  City. 
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[I]  The  acts  of  the  inhabitants  of  the  town  of  Gravesend  have 

always  been  consistent  with  this  claim  of  title.  Commencing  with 
the  year  1702,  down  to  1811,  they  made,  at  various  times,'  regula- 
tions governing  the  fishing  in  Gravesend  Bay,  and  fixing  a  tax  on 
fishing  nets  used  upon  the  hauls ;  also  providing  that  every  person 
taking  clams  with  rakes  from  the  creeks,  bays,  or  harbors  within 
the  limits  of  the  patent  of  said  town  should  forfeit  the  sum  of 
$5.  In  1815  the  town  petitioned  the  state  Legislature  regarding 
the  use  of  fishing  nets,  and  therein  stated  that  it  possessed  the 
exclusive  right  of  shad  fishery  in  Gravesend  Bay,  included  in  a 
line  stretching  from  the  point  of  Coney  Island  across  the  bay  to 
the  division  line  on  the  shore  between  Gravesend  and  New  Utrecht. 
In  1843  the  town  adopted  a  resolution  to  defend  Van  Siclen  and 
Hicks  in  an  action  brought  against  them  involving  the  rights  to 
the  fishery  in  the  bay  and  the  use  of  the  beach. 

Application  having  been  made  in  1886  by  the  Prospect  Park  & 
Coney  Island  Company  to  acquire  title  to  certain  real  estate  in 
the  town  of  Gravesend,  commissioners  were  appointed,  and  an 
award  made  to  the  town  of  Gravesend,  not  only  for  the  upland, 
but  also  for  the  shore  to  low-water  mark.  The  award  was  con- 
firmed and  paid  to  the  town  of  Gravesend. 

Neptune  avenue  between  West  Thirty-Sixth  street  and  West 
Sixth  street,  was  opened  in  1886,  pursuant  to  resolution  of  the 
Kings  coun^  board  of  'supervisors.  Between  West  Thirty-Sixth 
street  and  West  Twenty-Third  street,  Neptune  avenue  consisted 
of  land  below  high-water  mark  in  Gravesend  Bay,  along  the  north- 
erly shore  of  Coney  Island.  In  this  proceeding  the  report  of  the 
commissioners,  filed  in  the  Kings  county  clerk's  office  on  May  7, 
1886,  mentions  seven  of  the  lots  on  each  side  of.  the  newly  evened 
street  as  owned  by  the  town  of  Gravesend. 

Twenty-four  deeds  in  evidence  show  that  since  1891  the  town 
has  conveyed  away  to  various  individuals  the  land  under  water  on 
the  northerly  shore  of  the  bay,  and  by  leases  made  in  1858  and  in 
18^  disposed  of  a  portion  of  the  shore  to  low-water  mark. 

It  will  thus  be  seen  that  from  1686  until  the  merger  with  the 
city  of  Brooklyn  the  town  of  Gravesend  claimed  property  rights 
in  Gravesend  Bay  and  exercised  ownership  over  portions  of  it.  In 
1894,  by  chapter  449  of  the  Laws  of  that  year,  the  town  of  Graves- 
end was  annexed  to  the  city  of  Brooklyn,  and  by  diapter  378  of 
the  Laws  of  1897,.  known  as  the  Greater  New  York  Charter,  the 
city  of  Brooklyn,  including  the  town  of  Gravesend,  was  consoli- 
dated with  the  city  of  New  York. 

With  but  one  exception,  the  state  of  New  York  made  no  attempt 
to  exercise  any  rights  in  Gravesend  Bay  until  1897,  the  year  of  the 
consolidation  of  this  territory  with  the  city  of  New  York.  When 
all  the  town  records  of  Gravesend  were  turned  over  to  the  city  of 
Brooklyn,  and  a  few  years  subsequently  to  the  Greater  City  of 
New  York,  it  can  be  well  imagined  that  it  would  take  the  officials 
of  the  Greater  City  some  little  time  to  familiarize  themselves  with 
all  the  various  colonial  grants  and  proceedings  afifecting  the  vast 


926 


187  raw  YOBX  8DPPLBUBNT 


(Sap.  CL 


shore  front  bordering  upon  the  bays>  creeks,  and  ocean  which  had 
suddenly  -become  part  of  the  greater  municipality.  If  for  a  few 
years  thereafter  more  or  less  confusion  existed,  and  the  correct  ti- 
tle to  the  various  lots  and  parcels  of  land  was  not  stated  upon  the 
tax  books  and  assessment  rolls,  it  will  hardly  cause  surprise,  but 
is  rather  to  be  expected.  Thus  the  city  has  concededly  for  a  num- 
ber of  years  assessed  and  collected  taxes  upon  land  filled  in  below 
high-water  line,  for  which  grants  were  received  from  the  state. 

There  have  been  a  number  of  these  grants  made  by  the  state 
of  land  under  water  ofiE  the  north  shore  of  Coney  Island  and  in 
Gravesend  Bay;  but  all  of  them,  with  one  exception,  have  beoi 
made  after  the  merger  of  the  town  of  Gravesend  and  the  city  of 
Brooklyn  into  the  city  of  New  York.  This  one  exception  consists 
of  an  application  made  to  the  state  for  land  under  water  in  1882 
by  the  New  York  &  Coney  Island  Railroad  Company,  and  which, 
according  to  the  record,  received  the  approval  by  telegram  of  John 
Y.  McKane,  supervisor  of  the  town  of  Gravesend.  The  property 
lay  at  the  westerly  extremity  of  Coney  Island,  and  very  possibly 
was  considered  as  extending  into  New  York  Bay,  instead  of  into 
Gravesend  Bay,  or  else  as  being  at  a  point  beyond  where  the  west- 
ern extremity  of  Coney  Island  was  at  the  time  of  the  Dongan  Char- 
ter. This  may  be  gathered  from  the  fact  that  the  application  de- 
scribed the  land  under  water  as  being  in  New  York  Bay  and 
Gravesend  Bay.  If  in  New  York  Bay,*  application  was  rightly 
made  to  the  state.  I  do  not  consider,  therefore,  that  this  grant  by 
the  state  in  1882  is  any  indication  of  a  waiver  upon  the  part  of 
the  town  of  any  claim  of  ownership  in  the  bay. 

[7]  Under  certain  conditions  it  might  very  well  be  that  the  city 
of  New  York  or  its  predecessors  in  title  would  be  estopped  from 
making  claim  of  ownership  after  inducing  others  to  invest  money 
in  improvements  upon  representations  that  no  such  right  existed: 
but  the  opening  and  grading  of  Neptune  avenue,  and  the  placing 
of  the  property  upon  the- assessment  roll  and  tax  maps,  and  even 
acquiescing,  without  otherwise  participating,  in  the  improvements 
upon  the  land  under  water  obtained  by  state  grants,  does  not 
amount  to  such  an  estoppel  as  to  pass  the  title  of  the  city  of  New 
York  to  the  plaintiffs  and  others. 

The  land  involved  in  this  suit,  according  to  the  evidence  in  this 
case,  belonged  to  the  town  of  Gravesend  under  the  Lovelace  and 
Dongan  patents,  passed  to  the  city  of  New  York,  and  the  title  has 
not  been  divested  by  waiver,  or  any  acts  amounting  to  an  estop- 
pel. Therefore  the  defendant  was  justified,  through  its  dock  com- 
missioner, in  preventing  the  plaintiffs  from  bulkheading  and  filling 
in  upon  the  same. 

Judgment  for  the  defendants,  with  costs. 
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PARKE3  T.  WHITNEY  OPERA  OO. 
(Supreme  Court,  Appellate  Term,  First  Department   Norember  8.  1912.) 

OOVBIB    (I  190*) — ^MUNIOIPAI.  COTJBTB— SUBinSSIOH    Or    CORTBOTEBST  OR 
AOBKED  STATEHENI  OF  FACI»— AniDATITB. 

Where  tbe  agreed  statement  ot  facts  sobmitted  to  the  Munldpal  Court 
contains  no  affidavit  In  accordance  with  the  requlremoits  of  Municipal 
Court  Act  (Laws  1902.  c.  680)  {  241,  that  court  has  no  Jnrladlctton  to 
tender  a  Jndgment. 

[Ed.  MoCar-For  other  casea*  lee  Courts,  Dec;  Dig.  i  190.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Nellie  Farkes  against  the  Whitney  Opera  Company. 
From  a  judgment  of  the  Municipal  Court,  rendered  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1912.  before  SEABURY.  GUY,  and  BI- 
JUR,JJ. 

Maurice  M^er,  of  New  York  City  (Arthur  C.  Kahn,  of  New  York 
City,  of  counsel),  for  appellant. 

PER  CURIAM.  The  agreed  statement  of  facts  submitted  to  the 
lower  court  contained  no  affidavit  in  accordance  with  the  requirements 
of  section  241  of  the  Municipal  Court  Act,  and  therefore  the  court 
below  had  no  jurisdiction  to  render  a  judgment.  Herz  v.  Illinois 
Surety  Co.,  123  N.  Y.  Supp.  808. 

Judgment  reversed,  without  costs,  and  a  new  trial  ordered. 


(78  Misc.  138.) 

THORN  T.  STBAUS  et  SL 
(Supreme  Court,  Appellate  Term,  First  Department.   NoTanb»  8,  1912.) 

1.  BaIUIBNT  a  11*) — NOKDEUVXBT  OF  PBOPEBTT. 

A  bailee  is  required  to  return  the  property  Intact,  or  explain  its  losi^ 
In  some  satisfactory  way. 

[Ed.  Note.— For  oQk&e  cases,  see  BaUment,  (^t  Dig.  ||  33-36;  Dec. 
Dig.  S  U.*] 

2.  BAIUCBNT  (I  31*) — AcnONe— BUBDEH. 

Tlie  burden  was  on  a  party  who  delivered  photographic  films  to  an- 
other for  the  purpose  of  having  prints  made  therefrom,  in  an  action  for 
the  loss  thereor,  to  establish  that  such  loss  was  due  solely  to  defendant's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  SS  124-131 ;  Dec. 
Dig.  I  81.»3 

8,  Baiuibnt  (I  81*) — AonoKS — Evidence — Weight  aivd  SurnoisNOT. 

Wh^  plaintiff  proved  the  dellvtty  of  photographic  films  to  defendant, 
for  the  purpose  of  having  prints  made,  and  defendant's  fallnre  to  return 
them  on  d^nand,  while  defendant  proved  that  its  system  of  caring  for 
such  articles  was  similar  to  that  in  use  In  other  large  department  stores, 
and  that  a  car^nl  and  exhaustive  search  bad  been  mode^  i^aintlfl  sns- 
talned  the  burden  of  ^vlng  that  the  loss  was  doe  to  defendant's  negll- 

•Vor  oOmt  esMs  mo  moim  t^lo  A  S  mumbbb  In  Dec.  *  Am.  Dlgi.  U07  to  dstSb  *  Bo'r  Indsns 
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gence,  since  tbe  failure  to  return  on  dmnand  constltDted  a  prima  Cade 
case,  which  was  not  OTorcome  by  dtfendan^a  evldeiiea. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Gent  Dig.  H  124-131;  Deft 
Dig.  I  8L»] 

4.  Negligence  (|  134*) — PsKsmcpnoN — Effect  of  Pessituftion. 

Where  the  law  presumes  negligence,  the  presumption  takes  tbe  place 
of  proof,  and.  while  not  conclusive,  can  he  overcome  only  by  evldoioe 
of  a  snbstantlal  and  persuasive  charactOT. 

[Ed.  Note—For  other  cases,  see  N^Useoce,  Gent  Die.  SI  267-270,  27% 
278;  Dec.  Dig.  {  134.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  SevenUi 

District. 

Action  by  Harry  B.  Thorn  against  Isidor  Straus  and  another,  doing 
business  as  R.  H.  Macy  &  Co.  From  a  judgment  for  defendants, 
after  a  trial  by  the  court  without  a  jury,  plaintiif  appeals.  Reversed, 
and  new  trial  ordered. 


Argued  October  term.  1912.  before  SEABURY.  GUY,  and  BI- 


Ernest  W.  Wyatt,  of  Yonkers,  for  appellant 
Wise  &  Seligsberg,  of  New  York  City  (Isaac  Lande,  of  New  York 
City,  of  counsel),  for  respondents. 

SEABURY,  J.  This  action  is  brought  for  the  breach  of  a  bailee's 
contract  to  return  goods  delivered  to  it  by  the  plaintiff.  The  proof 
showed  that  the  plaintiff  delivered  to  the  defendant  34  photographic 
films  or  nc^tives,  for  the  purpose  of  having  prints  made  therefrom. 
The  defendants  agreed  to  return  the  films  with  the  prints  within  a 
few  days  after  delivery.  When  the  plaintiff  first  called  and  demanded 
the  return  of  the  films  and  prints,  the  defendant  reported  that  it  was 
unable  to  find  them,  and  assured  the  plaintiff  that  they  would  make 
every  effort  to  find  them.  A  representative  of  the  defendant  told  the 
plaintiff  that  the  films  had  been  printed  in  the  laboratory,  and  the 
price  marked  upon  them,  and  returned  to  the  photographic  depart- 
ment of  the  defendant's  store  ready  for  delivery.  The  defendant 
offered  evidence  to  show  tiiat  the  films  had  been  sent  to  the  photo- 
graphic laboratory,  prints  made,  and  the  films  returned  to  the  photo- 
graphic department.  The  defendant  also  showed  the  system  in  vogue 
in  its  store  under  which  such  articles  were  usually  cared  for,  and  that 
it  pursued  the  same  system  which  is  in  general  use  in  large  depart- 
ment stores  in  the  city  of  New  York.  Upon  this  proof,  the  learned 
court  below  awarded  jud^ent  in  favor  of  the  defendant. 

[1]  We  are  of  the  opinion  that  upon  this  evidence  plaintiff  was 
entitled  to  recover.  The  law  required  the  defendant  to  return  all  the 
property  intact,  or  to  explain  its  loss  in  some  satisfactory  way;  but 
it  did  neither.  Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  202  N.  Y. 
363.  374,  95  N.  E.  808,  35  L-  R.  A.  (N.  S.)  537. 

[2,  3]  It  is  quite  true,  as  urged  by  respondent,  that  the  burden  was 
upon  the  plaintiff  to  establish  by  a  preponderance  of  evidence  that 
the  loss  of  the  articles  was  due  solely  to  the  n^ligence  of  the  defend- 
ant Claflin  y.  Meyer,  75;  N.  Y.  260,  31  Am.  Rep.  467.   We  think 
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that  the  plaintiff  fully  sustained  this  burden.    Plaintiff  proved  the 

delivery  of  the  films,  and  the  failure  of  the  defendant  to  return  them 
upon  demand.  The  failure  to  return  the  films  was  evidence  of  the 
failure  on  the  part  of  the  defendant  to  exercise  ordinary  care  under 
the  circumstances.  The  fact  that  the  system  in  operation  in  defend- 
ant's store  was  similar  to  that  in  use  in  other  large  department  stores 
in  New  York  City  was  not  sufficient  to  overcome  the  presumption  of 
n^ligence  which  arose  from  the  failure  of  the  defendants  to  return 
the  articles  to  the  plaintiff.  If  the  system  adopted  had  been  fdlowed, 
the  articles  would  have  been  delivered  to  the  plaintiff.  The  failure 
so  to  deliver  the  goods  is  prima  facie  evidence  of  the  fact  that  the 
defendant,  through  negligence,  did  not  pursue  the  system  that  it 
adopted.  The  fact  that  the  defendant,  after  the  films  were' lost,  made 
a  careful  and  exhaustive  search  for  them,  is  no  evident  that  the 
defendant  exercised  proper  care  of  the  films  before  they  were  lost. 
I  do  not  see  how  it  was  possiUe  for  the  plaintiff  to  prove  more  tiian 
he  did,  and  the  presumptitm  which  arose  from  the  facts  which  he 
proved  justified  ^e  inference  that  the  defendant  was  negli^^t; 

[4]  Where  the  law  presumes  negligence,  such  a  presumption  takes 
the  place  of  proof ;  and,  while  the  presumption  is  not  conclusive,  it 
can  only  be  overcome  by  evidence  of  a  substantial  and  persuasive 
character.  The  evidence  adduced  by  the  defendant,  while  entitled 
to  consideration  and  weight,  was  not,  in  our  judgment,  of  such  a 
character  as  to  overcome  the  prima  facie  case  established  by  the  plain- 
tiff. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event  All  concur. 

(78  MlM.  Rep.  14S.) 

HACKET  T.  BOTAL  BANE  OF  NEW  TOBE. 

(Smarame  Gonrt,  J^paUate  Term,  Flrat  Dqnrtment.    NovoDber  8,  1912) 

1.  Bahkb  ahd  BAmaHo  (|  181*) — ^Ububt — Acnov  toe  CmnruTivi  BsNnriTs. 

Under  Bankliiff  Law  (Gonsol.  Iawm  1900,  a  2)  I  74,  which  proTidM 
that,  when  a  greater  rate  of  tnt^Mt  than  allowed  by  law  has  been 
paid,  twice  the  amount  of  eaeesslre  interest  may  be  recovered,  where 
more  than  one  payment  of  unlawful  Interest  has  bew  paid,  cnmnlatlTe 
penalties  may  be  recovered  In  a  single  acClOB. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Oeat  Dig.  H  686- 
700;  Dec.  Dig.  I  181.*] 

2.  Oonnn  (|  189*)— UunoiPAi.  Comn  or  New  Tobk— Joindkb  of  Oavbeb 

aw  Aonoit. 

By  the  express  proTlslons  ot  Code  Civ.  Proc.  {  3347,  sabd.  4,  sec- 
tion 4S4,  relating  to  the  joinder  of  causes  of  action  in  one  complaint. 
Is  inapplicable  to  the  Municipal  Court  of  the  City  of  New  Tork. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |S  409,  412,  413, 
429,  458;  Dec.  Dig.  S  189.*] 

a,  COUBTB  (I  189*)— MONICIPAL  COUBT  OF  NbW  TOBK— JoINDBB  OP  CaVBES  OP 

Acnon — Penalties. 

Under  Municipal  Court  Act  (Laws  1002,  e.  680)  f  146.  snbd.  6,  which 
provides  that  the  plaintlfl  may  unite  In  the  same  complaint  two  or 
more  causes  of  action  for  penalties  incurred  under  a  statute,  plaintiff 

•For  oUier  cmm  Me  Mme  tafiUt  A  i  tnnama  tix  Dm.  A  Ank.  DIci.  190T  to  datfl^  A  R«p'r  Indsous 
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may  Join  two  or  more  causes  of  action  under  Banklo^  Law  (GonsoL  Laws 
1909,  a  2)  S  74,  for  recovery  of  excess  of  Interest  iiald  above  tbe  legal 
rate. 

[Ed.  Note.— For  otbor  cases,  see  Courts,  Gent  Dig.  H  409,  412,  413, 
429,  4S8:  Dee.  Dig.  |  189.*] 

Appeal  from  Muaicipal  Court,  Borough  of  Manhattan,  Eighth 
District. 

Action  by  Joseph  F.  Mackey  against  the  Royal  Bank  of  New 
York.  Judgment  for  plaintiff,  and  defendant  appeals.  Affirmed. 

See,  also,  75  Misc.  Rep.  630,  133  N.  Y.  Supp.  944. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

L.  E.  Warren,  of  New  York  City,  for  appellant. 
Thomas  A.  McGrath,  of  New  York  City,  for  respondent, 

SEABURY,  J.  This  action  is  brought  under  section  74  of  chap- 
ter 10  of  the  Laws  of  1909,  being  chapter  2  of  the  Banking  Law 
(Consol.  Laws  1909),  to  recover  cumulative  penalties.  The  defend- 
ant is  a  banking  corporation  organized  under  the  laws  of  the  state 
of  New  York.  The  complaint  alleges  that  on  13  different  occasions 
between  April  1,  1910,  and  March  31,  1911,  the  plaintiff  borrowed 
divers  sums  of  money,  ranging  from  $25  up  to  $75 ;  that  the  loans 
were  usually  for  a  period  of  one  month,  and  that  upon  each  oc- 
casion the  plaintiff  paid  to  the  defendant  more  than  6  per  cent 
interest  per  annum.  The  complaint  alleges  the  excess  interest 
charged  upon  each  loan  as  a  separate  cause  of  action.  The  facts 
alleged  in  the  complaint  having  been  proved,  the  court  below 
awarded  judgment  in  favor  of  the  plaintiff.  From  that  judgment 
the  defendant  appeals  to  this  court,  where  it  urges  -two  grounds 
for  the  reversal  of  the  judgment. 

[1]  The  appellant's  first  contention  is  that  cumulative  penalties 
cannot  properly  be  recovered  under  the  statute.  This  question  was 
once  before  before  this  court,  and  was  disposed  of  adversely  to  the 
appellant's  contention.  Mackey  v.  Royal  Bank  of  New  York,  75 
Misc.  Re^.  630,  133  N.  Y.  Supp.  944.  Sectiwi  74  of  the  Banking 
Law  provides  in  part  as  follows:  * 

"If  B  greater  rate  of  Interest  has  been  paid,  tlie  person  paying  tbe 
same  or  bis  l^al  representatives  may  recover  twice  tbe  amount  of  tbe  In- 
terest tbns  paid  from  tbe  bank  or  jnlTate  or  individual  toanka  taking  or  re- 
cdvliv  tbe  same,  If  sueb  action  is  brought  witbln  two  years  from  tbe  time 
tbe  excess  of  interest  Is  taken." 

We  think  that  the  language  of  this  statute  makes  it  perfectly  clear 
that  the  I^slature  intendra  that  the  borrower  should  be  pemiitted 
to  recover  twice  the  amount  of  the  excess  interest  he  had  paid,  within 
two  years  prior  to  the  commencement  of  the  action.  This  statute 
does  not  fix  an  arbitrary  amount  as  a  penalty  which  may  be  rewvered 
in  case  the  lender  violates  its  provisions,  but  makes  the  amount  which 
the  borrower  may  recover  dependent  upon  the  sums  exacted  in  each 
case.   There  is  nothing  in  this  statute  which  suggests  the  limitation 
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that  the  amount  sued  for  must  be  twice  the  amount  of  the  excess  in- 
terest whidi  was  paid  in  one  payment.  Indeed,  where,  as  in  this 
case,  there  were  several  payments  made,  effect  can  only  be  given  to 
the  language  of  the  statute  by  permitting  a  cumulative  recovery. 
Anything  less  than  this  would  not  permit  the  amount  of  the  excess 
interest  to  be  recovered,  where  it  was  exacted  at  different  times  and 
in  different  payments.  The  cases  of  Sturgis  v.  Spofford,  45  N.  Y. 
447,  Fisher  v.  N.  Y.  Central  &  Hudson  River  Railroad  Co.,  46  N.  Y. 
644,  Cox  V.  Paul,  175  N.  Y.  328,  67  N.  E.  586,  Jones  v.  Rochester 
Gas  &  Electric  Co.,  168  N.  Y.  65,  60  N.  E.  1044,  and  Griffin  v.  In- 
terurban  Street  Railway  Co..  179  N.  Y.  438,  72  N.  E.  513,  aU  con- 
strue statutes  radically  different  in  their  nature  from  the  statute  now 
under  consideration.  These  authorities  are,  tfierefoFe,  inapplicable 
to  the  present  case. 

Section  74  of  the  Banking  Law  is  very  similar  to  section  5198  of 
the  United  States  Revised  Statutes  (U.  S.  Comp.  St  1901,  p.  3493), 
and  that  statute  has  been  construed  in  Hintermister  v.  First  National 
Bank  of  Chittenango,  64  N.  Y.  212,  where  the  court,  through  Allen, 
J.,  said: 

*'It  la  objected  tbat  bot  one  penalty  ean  be  reoorered  In  a  iln^  action. 
Tbe  antboTltle*  to  whicb  reference  Is  had  in  Bapp<«t  of  this  obJectl<m 
*  *  *  were  decided  upon  tbe  i>ecullaT  language  of  tbe  acts  giving  tbe 
penalties.  Tbe  act  of  CongresB  under  which  tbla  action  Is  brought  regulates 
the  recovery  by  the  amount  Illegally  recrived  and  taken,  and  does  not  give 
a  fixed  sum  as  an  arbitrary  penalty,  and  the  party  entitled  to  maintain  the 
action  Is  entitled  to  recover,  within  the  terras  of  tbe  act,  twice  tbe  amount 
which  be  bos  paid  for  usury  within  two  years  prior  to  the  commencement 
of  the  action,  whether  tbe  amount  has  been  paid  In  one  or  several  payments." 

[2,  3]  The  appellant's  second  contention  is  that  the  uniting  of  sep- 
arate violations  in  one  complaint  as  a  separate  cause  of  action  is  not 
permissible  under  section  484  of  the  Code  of  Civil  Procedure.  It  is 
a  sufficient  answer  to  this  contention  to  point  out  that  section  484  of 
the  Code  of  Civil  Procedure  is  inapplicable  to  the  Municipal  Court 
of  the  City  of  New  York.  Code  of  Civil  Procedure,  §  3347,  5ubd.  4. 
As  a  substitute  for  that  section,  subdivision  6  of  section  146  of  the 
Municipal  Court  Act  (Laws  1902,  c.  580)  provides  that: 

"The  plaintiff  may  unite  in  the  same  complaint  two  <a  more  eauaes  of 
action  where  tbey  are  brought  to  recover  *  *  *  for  penalties  Incurred 
xmier  a  statote,"  etc. 

The  language  of  this  section  covers  a  cause  of  action  arising  under 
section  74  of  the  Banking  Law.  It  follows  that  each  violation  of  the 
statute  gives  a  separate  cause  of  action,  and  that  these  separate  causes 
of  action  may  properly  be  united  in  the  same  complaint,  and  an  action 
brot^ht  in  Uie  Municipal  Court 

Judgment  affirmed,  with  costs.   All  concur. 
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IZTTERNATIONAIi  TRUST  CO.  T.  OAROLINB. 


(Sopreme  Court.  AppeUate  Term,  First  Department.  November  fl;  1912.) 

1.  BiiXB  AND  Notes  (|  123*)— Pbbsons  Lublb. 

A  note  signed,  "G.  Leather  Gompan7i  by  H.  Ol,  Fmp^,**  did  not  ImpoM 
en  Individual  liability  npim  H.  a 

[Kd.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  H  200- 
207,  1888;  De&  Dig.  |  123.*] 

2.  AsaiaiutEiiTB  von  Bxiranr  or  Cudhobs  d  826*) — ^Bkluib  bt  CnBDinna 

— CoMSTBucnon  ov  Fludimo. 

Tlie  answer,  In  an  action  on  notes  signed  by  a  leather  company,  tqr  Gl, 
its  proprietor,  and  indorsed  by  defendant;  alleged  tbat  ttae  company  was 
a  copartner^p.  In  wblch  defendant  ,waa  a  partner,  and  tbat  afta  tbe 
execution  of  tbe  notes  the  copartnership  executed  an  asslgnmoit  of  as- 
sets to  trustees  for  the  benefit  of  creditors  upon  condition  tbat  all  the 
creditors,  becoming  parties  thereto,  take  whatever  dividends  accrued  In 
full  payment  of  all  claims  "against  the  defendant,  bis  copartners,  or  any 
of  them,"  and  that  i^alntlff  tocA  mntii  dividend,  "which  said  sum  tbe 
plaintiff  accepted  as  a  fuH  and  final  payment  of  any  and  all  clainui 
which  he  then  had  against  the  C.  Leather  C(»npany,  of  which  the  defmdr 
ant  was  a  copartner."  Held,  tbat  the  answer  alleged  that  defendant  and 
his  copartner  were  individually  discharged  tty  the  acceptance  of  the  divi- 
dend by  plalntUt  and  his  copartners,  as  well  as  the  copartnership  Itself; 
tbe  subsequent  pleading  of  the  legal  conclusion  that  tlie  partnership  was 
discharged  not  alfectlng  the  other  allegatlmis. 

IBA.  Note. — ^For  other  cases,  see  Assignments  for  Benefit  ot  Creditors 
Cent  Dig.  H  9G0-8B7;  Dec.  Dig.  I  326.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  the  International  Trust  Company  against  Israel  Caro- 
line.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 
Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 


Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein,  of  New 
York  City,  of  counsel),  for  appellant. 
Louis  W.  Severy,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  complaint  sets  out  that  certain  notes  were  made 
in  favor  of  plaintiff  by  the  Caroline  Leather  Company  and  signed, 
"Caroline  Leather  Cd.,  by  Harry  Caroline,  Prop.,"  and  that  the  de- 
fendant indorsed  the  same.  As  a  separate  defense  the  defendant  sets 
up  that  the  Caroline  Leather  Company  was  a  copartnership,  in  which 
he  was  a  partner;  that,  subsequent  to  the  making  of  the  notes  in  suit, 
the  copartnership  executed  an  assignment  of  certain  assets  to  trustees 
for  the  benefit  of  creditors,  upon  the  condition  that  all  the  creditors, 
who  became  parties  thereto,  took  whatever  dividends  accrued  in  full 
payment  of  all  claims  "against  the  defendant  and  his  copartners,  or 
any  of  them" ;  that  the  plaintiff  took  such  dividend,  "which  said  sum 
the  plaintiff  accepted  as  a  full  and  final  payment  of  any  and  all  claims 
which  he  then  had  against  the  Caroline  Leather  Company,  of  which 
the  defendant  was  a  copartner." 

•Forottier  casw  m  aam«  tople  A 1  mwuB  In  Dm.  A  Am.  Dlgt.  1907  to  dBta,  A  SUpt  XodnMS 


JUR,  JJ. 


PBOnUt  y.  PKIKHAF 


933 


[1]  The  appeal  is  based  on  the  fact  that  the  learned  court  below 
dismissed  the  separate  defense.  The  motion  for  a  dismissal  of  the 
complaint  was  not  very  clear.  If  plaintiff  meant  to  claim  therein  that 
the  notes  in  suit  were  the  notes  of  Harry  Caroline,  individually,  and 
not  the  notes  of  the  partnership,  the  Caroline  Leather  Company,  the 
claim  cannot  be  sustained.  The  notes  were  not  signed  by  Harry  Car- 
oline, and  the  complaint  itself  alleged  that  they  were  made  by  the 
Caroline  Leather  Company. 

[2]  If,  however,  plaintiff  is  to  be  understood  as  having  meant  that 
defendant  pleaded  a  discharge  of  the  partnership  only,  and  not  that 
of  the  individual  defendant  as  indorser,  then  it  must  be  noted  that  the 
terms  of  the  agreement,  into  which  plaintiff  entered,  are  pleaded  in 
the  defense  as  constituting  a  satisfaction  and  discharge  of  the  defend- 
ant and  his  copartners,  or  any  of  them,  and  that  it  is  alleged  as  a 
fact  that  plaintiff  became  a  party  to  such  agreement.  The  mere  in- 
cident that  defendant  has,  in  a  further  portion  of  the  defense,  pleaded, 
as  a  legal  conclusion  merely,  that  the  partnership  was  discharged,  does 
not  limit  the  effect  of  the  all^tion  of  fact  hereinabove  referred  to. 
Cutting  v.  Lincoln,  9  Abb.  Prac.  (N.  S.)  436,  438 ;  Walden  v.  Crafts, 
2  Abb.  Prac.  301,  306;  Brewster  v.  Striker,  2  N.  Y.  19.  41;  Union 
Bank  v.  Bush,  36  N.  Y.  631 ;  Chatfield  v.  Simonson,  92  N.  Y.  209, 
216,  et  seq. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  die  event.  All  concur. 


(77  HiBC.  Bep.  40a) 

PKOPLD  V.  FEINUAN. 
ffSonrt  of  Omeral  SeBBloiu,  New  Torlc  County.  July,  1012.) 

1.  Taxjx  PBnvnsBs  (|  4*) — InDicnam — Sotticienct. 

AccnBed  cannot  be  adjudged  guiltr  of  larc^iy  under  allegations  of  an 
Indictment  under  Paial  Law  (Consol.  Laws  1909,  c.  40)  {  947,  which, 
after  charging  that  accused,  with  Intrat  to  deprive  and  defraud  C.  of 
certain  goods  and  appropriate  than  to  the  use  of  defendant  and  of  de- 
fendant's principal,  did  OOsely  pretend  and  r^resent  to  C.  by  a  written 
Inatmnient,  set  out  in  fall,  relating  to  the  means  and  ability  of  the  prin- 
cipal of  accused  to  pay  for  the  goods,  and  that  the  representations  were 
in  all  respects  false,  and  that  C.  did  sell  to  the  principal  of  accused  on 
credit  c»tatn  goods,  and  deUvered  them ;  such  Indictment  plainly  In* 
dicatlng  that  it  was  not  the  Intent  of  G.  to  sell  the  goods  to  defendant, 
but  to  the  defendant's  prindpaL 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Gent  Dig.  1 16;  Dec. 
Dig.  i  4.*3 

2,  False  PBEnnsss  4*) — Ihbiotmewt— BuffioiBMor. 

An  Indictment  charging  larceny  at  common  law  by  procuring  the  sale 
to  defendant's  principal  apon  false  representations  as  to  the  letter's 
means  and  ability  to  pay  for  the  goods  Is  not  demurrable;  proof  that 
the  title  to  the  goods  passed  or  was  Intended  to  pass  to  defendant  not 
being  required. 

[Ed.  Note.~For  other  cases,  see  False  Preteosea,  Ceat.  Dig.  |  16 :  Dec 
Di«.  i  4.-] 
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Abram  Feinman  was  indicted  for  grand  larceny.  Demurrer  to  in- 
dictment disallowed. 

Samuel  Markewich,  of  New  York  City,  for  defendant 
Robert  C  Taylor,  Asst.  Dist.  Atty.,  of  New  York  City,  for  the 
People. 

ROSALSKY,  J.  The  indictment  charges  the  defendant  with  the 
crime  of  grand  larceny  in  the  second  decree,  in  two  counts.  The  first 
count  charges  the  defendant  with  having  committed  the  crime  by 
means  of  false  and  fraudulent  pretenses  and  representations  made  in 
writing  as  to  the  financial  means  and  ability  of  one  Morris  Feinman, 
not  indicted,  to  pay  for  such  goods  as  should  be  delivered  to  him ;  and 
the  second  count  charges  the  defendant  with  having  ccxomitted  the 
crime  of  grand  larceny  as  defined  at  common  law. 

[  1  ]  The  defendant  demurs  to  the  indictment  on  the  ground  that  the 
facts  therein  stated  do  not  constitute  a  crime.  The  first  count  in  the 
indictment  alleges  that : 

"The  defendant,  Abram  Feinman,  on  tbe  22d  day  of  Anguat,  1910,  at  the 
borough  of  Manhattan,  county  of  New  York,  with  Intent  to  deprive  and 
defraud  Hyman  Cohen  ft  Son  of  certain  goods,  and  to  appropriate  the  same 
to  his  own  use  and  to  the  use  of  one  Morris  Feinman,  of  whom  the  Bald 
Abram  Feinman  was  then  and  there  the  attorney  In  fact^  did  then  and  there 
feloniously,  fraudulently,  and  talse^  pretend  and  represent  to  the  said  firm, 
in  writing,  to  wit  In  and  by  a  certain  written  instrument  of  and  relating  to 
the  means  and  ability  of  the  said  Morris  Feinman  to  pay  for  the  said  goods, 
which  suld  statement  was  then  and  there  signed  by  said  Abram  Feinman 
for  and  In  behalf  of  said  Morris  Feinman,  to  wit,  as  follows:  'Morris  Fein- 
man, Abram  Feinman,  Atty.'  That  the  said  Hyman  Cohen  ft  Son,  believing 
the  said  false  and  fraudulent  pretenses  and  representations  made  by  the 
defendant.  Abram  Feinman,  and  being  deceived  thereby,  were  induced  to 
sell  and  ^d  sell  to  the  said  Morris  Fdnman  on  credit,  and  did  deliver  to  the 
defendant  Abraui  Feinman,  certain  merchandise,  and  the  said  defendant. 
Abram  Felnmao,  did  feloniously  and  fraudulently  receive  and  obtain  the 
merchandise  from  the  posaesslou  of  Hyman  Cbhen  ft  Sou  by  color  and  by 
aid  of  the  false  and  fraudulent  representations  In  writing,  without  any  in- 
tention that  be  or  Morris  Feinman  should  pay  for  the  same,  and  with  intent 
to  deprive  and  demand  the  said  Hyman  Coben  ft  Son  of  the  same,  and  to 
appropriate  the  same  to  his  use,  and  to  the  use  of  the  said  Morris  Feinman," 

The  indictment  further  contains  allegations  that  the  representations 
so  made  in  writing  by  the  said  Abram  Feinman  were  in  all  respects 
false  and  untrue,  as  the  said  Abram  Feinman  at  the  time  of  making 
the  same  well  knew. 

Section  947  of  the  Penal  Law  provides  as  follows: 

"A  purchase  of  property  "by  means  of  a  false  pretense  Is  not  criminal, 
where  the  false  pretense  relates  to  the  purchaser's  means  or  ability  to  pay,  un- 
less the  pretense  is  made  In  writing  and  signed  by  the  party  to  be  charged.'* 

The  important  question  to  be  determined  under  the  first  count  of 
the  indictment  is  whether  the  defendant  can  be  held  criminally  liable 
in  view  of  Uie  specific  allegations  in  the  indictment  that  Hyman  Cohen 
&  Son  did  sell  to  the  said  Morris  Feinman  on  credit,  and  deliver  to 
the  said  Abram  Feinman,  certain  goods.  To  determine  the  validity 
of  an  indictment  charging  a  defendant  with  the  crime  of  larceny  by 
means  of  false  and  fraudulent  representations,  it  is  essential  that  it 
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should  appear  upon  the  face  of  the  indictment  that  the  owner  intended 
to  surrender  to  a  defendant  both  his  title  to  and  his  possession  in  his 
property^  provided  the  means  by  which  title  and  possession  are  ac- 
quired are  such  as  in  law  arcL  denominated  false  pretenses. 

It  is  clear  that  under  section  947  of  the  Pend  law  a  purchase  of 
property  implies  both  sale  and  delivery  to  the  person  to  be  charged 
therewith.  This  provision,  manifestly,  has  reference  to  a  case  where 
both  title  and  possession  are  parted  with.  The  indictment  plainly 
-  indicates  that  it  was  not  the  intent  of  the  complainants  to  sell  the  mer- 
chandise td  Abram  Feinman,  the  defendant.  In  consequence,  no  title 
ever  passed  to  him.  The  sellers  in  this  transaction  intended  to  deal, 
not  with  the  defendant,  but  with  his  principal,  Morris  Feinman,  and 
payment  was  looked  for,  not  from  the  defendant,  but  from  Morris 
Feinman,  the  party  to  whom  credit  was  extended. 

It  might  be  contended  that  the  defendant,  Abram  Feinman,  aided 
and  abetted  Morris  Feinman  in  the  commission  of  his  crime,  if  crime 
there  be ;  but  the  answer  to  that  contention  is  that,  to  constitute  one 
an  accomplice  in  the  commission  of  a  crime,  he  must  be  so  connected 
with  it  that  he  might  himself  have  been  convicted  of  the  precise  crime. 
In  this  connection,  however,  it  is  apparent  that,  since  Abram  Feinman 
<Iid  not  acquire  title  to  the  property,  although  he  did  obtain  possession 
thereof,  he  cannot,  under  the  allegations  of  the  first  count  in  the  in- 
dictment, be  adjudged  guilty  of  larceny  by  means  of  false  and  fraud- 
ulent pretenses  and  representations. 

On  and  aftir  September  1st,  of  this  year,  it  will  be — 

"Illegal  for  a  person  knowingly  to  make  or  cause  to  be  made,  eltber  directly 
or  indirectly,  or  through  any  agency  whatsover,  any  false  statement  In  writ- 
ing with  intent  that  it  shall  be  relied  upon  respecting  the  financial  condition 
or  means  of  ability  to  pay  of  himself  or  any  other  person,  firm  or  corporation 
In  whom  be  is  interested  or  for  whom  he  Is  acting,  for  the  purpse  of  procure 
ing  ia  any  form  wbatsoever  either  tiie  delivery  of  personal  property  *  *  • 
for  the  benefit  of  either  himself  or  ql  such  person,  firm  or  corporatton,"  etc. 
Penal  Law  (Consol.  Laws  1909,  a  40)  (  1293b,  as  added  by  Laws  1912,  c.  340. 

The  Legislature,  in  order  to  meet  a  situation  similar  to  the  one 
presented  in  this  case,  obviously  passed  this  wise  and  salutary  statute. 
This  legislation  was  a  necessary  outgrowth  of  business  conditions, 
oWitig  to  the  many  dishonest  practices  which  have  been  in  vogue 
among  unscrupulous  merchants.  Under  this  statute,  the  many  ob- 
stacles to  prosecutions  of  this  character  will  be  obviated,  and  convic- 
tion facilitated. 

[2]  The  defendant,  however,  cannot  escape  trial  under  this  indict- 
ment, for  the  reason  that  the  second  count  thereof  charges  him  with 
the  crime  of  larceny  as  defined  at  common  law.  Under  this  count  the 
people  are  not  required  to  prove  that  the  title  passed,  or  was  intended 
to  pass,  to  the  defendant,  Abram  Feinman,  but  are  required  to  prove 
that  he  obtained  the  possession  and  custody  of  the  property  by  means 
of  trick  and  device,  and  that  he  feloniously  appropriated  it  to  his  own 
use,  or  to  the  use  of  another.  These  allegations  constitute  the  nec- 
essary elements  of  a  ccMnmon-law  larceny,  and  his  guilt  or  innocence 
should  be  passed  upon  by  a  jury. 

Demurrer  disallowed. 
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In  re  HARRIS'  WILL. 

(Surrogated  Gonrt,  Kings  Ooouty.  jnne  23,  1012.) 

W1U4B  (S  469*) — CoNsriBvcnoN — AnsoLtm  Guts — RxsmcnOKS. 

Wliere  teatator  made  an  absolute  gift  to  his  wife,  and  snbsegnently 
created  a  trust  to  Invest  and  collect  the  Income  and  pay  the  same  for  the 
maintenance  and  edncatton  of  the  diUdroi  until  th^  marriage  or  deaths 
that  the  provision  creattnc  the  tnut  Intduded  the  wife  did  not  affect  tiie 
gift  to  her,  under  the  rule  that,  where  <nie  estate  ia  ^ven  in  one  part  of 
the  will,  It  cannot  he  cut  down  by  raising  a  doubt  as  to  the  extoit  or 
application  of  a  subsequent  clause,  nor  by  inference  therefrom,  ntx  by 
any  subsequent  words  that  are  not  as  clear  as  the  w<»^  of  the  clause 
giving  the  estate. 

[Ed.  Note.— inor  other  casea,  see  Wills,  Oent.  Dig.  |  967;  De&  Dig.  | 
46&*] 

In  the  matter  of  the  will  of  one  Harris,  deceased.  Decree  of 
probate,  embodying  a  constraction  of  the  will,  ordered. 

Ginzbere  &  Picker,  of  New  Yofk  City,  for  proponent. 
Walter  I*  Durack,  of  Brooklyn,  special  guardian,  for  infant  leg- 
atees. 

KETCHAM,  S.  The  construction  which  this  will  requires  is 
that  there  is  an  implied  devise  in  trust  to  the  executors  as  to  each 
of  the  sums  first  apportioned  to  the  testator's  children  under  the 
name  and  guise  of  legacies,  for  the  purposes  hereinafter  defined. 
Mee  V.  Gordon,  187  N.  Y.  400,  80  N.  E.  353,  116  Am.  St.  Rep.  613, 
10  Ann.  Cas.  172;  Close  v.  Farmers'  Loan  &  Trust  Co.,  195  N. 
y.  92,  87  N.  E.  1005,  and  cases  cited.  The  nature  of  the  trust 
appears  as  follows :  To  invest  and  to  collect  the  income,  to  apply 
the  income  to  the  support  of  the  designated  beneficiaries  sever- 
ally until  their  marriage  or  death,  upon  marriage  to  pay  over  the 
corpus  of  the  fund  peculiar  to  the  person  marrying,  and  upon  death 
without  marriage  to  pay  over  the  same  fund  as  in  the  case  of  a 
vested  legacy,  the  possession  of  which  is  postponed.  Bushnell  v. 
Carpenter,  92  N.  Y.  270,  and  cases  cited;  Matter  of  Becker,  59 
Misc.  Rep.  135,  112  N.  Y.  Supp.  221. 

Although  the  ninth  paragraph  of  the  will  seems  to  verbally  in- 
clude the  wife  and  her  legacy  among  the  legatees  whose  legacies 
are  postponed,  it  is  not  credible  that  the  absolute  gifts  to  her  are 
impaired  or  affected  by  any  trust.  A  canon  of  construction  which 
is  laid  down  as  "one  which  admits  of  no  exception  in  the  construc- 
tion of  written  instruments"  is  as  follows: 

"Where  one  estate  is  given  in  one  part  of  an  Instrument  In  clear  and  deci- 
sive terms,  such  estate  cannot  be  taken  away  or  cut  down  by  raising  a  doubt 
upon  the  extent  or  meaning  or  application  of  a  subsequent  dauae,  nor  by 
inference  therefrom,  nor  by  any  subsequent  words  that  are  not  as  clear  and 
decisive  as  the  words  of  the  clause  giving  that  estate."  Roseboom  v.  Boeo 
boom,  81  N.  Y.  8C6,  368 ;  Benson  v.  Corbin,  146  N.  Y.  361,  40  N.  B.  IX 

The  only  use  for  the  income  which  is  prescribed  is  for  the  main- 
tenance and  education  of  the  children.  Application  of  the  income 
to  the  wife's  use  is  not  suggested.    It  is  not  conceivable,  nor  is 
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it  expressed  or  implied,  that  the  gift  to  the  wife  first  absolutely 
made  is  to  be  so  divested  that  its  income  shall  be  taken  from  her 
and  devoted  to  her  children.  The  trust  purposes  defined  in  the 
ninth  paragraph  are  only  for  the  children.  When  the  testator 
contemplated  the  legacies  which  are  to  be  under  the  control  of  the 
executors  and  to  be  payable  only  upon  marriage,  he  speaks  only 
of  the  children,  their  legacies  and  their  marriage.  Plainer  words 
than  these  must  appear  before .  it  can  be  said  that  the  decedent 
meant  that  his  wife  should  remarry  to  get  her  portion,  or  that  if 
she  remained  faithful  to  his  memoiy  she  must  sit  content  with  the 
naked  ownership  of  her  legacy,  wiutout  the  fruits  thereof,  and  ap- 
ply the  income  to  the  benefit  of  her  children. 
The  decree  of  probate  should  embody  the  construction  indicated. 


(77  MlBC.  BeiK  m.) 

In  re  HAZEI/TON. 
(Suxrogate'i  Gomrt.  Klngi  Oonnty.  Jul7«  1M2.) 

1.  Wuxs  (I  672*) — OoNnBuonoN — Estates  Contexbd. 

Where  a  testator  directed  tbe  exec,utors  to  sell  all  or  any  part  of  bis 
estate,  real  or  personal,  at  the  best  prices  obtainable,  and  upon  sncb 
terms  as  tbey  deemed  npwUent,  and  after  a  legacy  to  bis  wife  derlsed 
and  beaaeatbed  tbe  residue  of  the  estate  In  equal  shares  to  bis  three 
cblldren,  but  directed  the  shares  of  two  who  were  Infanta  to  be  Invested 
as  soon  after  bis  decease  as  practicably  In  certain  bcaids,  one-tbird  of 
the  lands  passed  under  the  will  to  tbe  eldest  cbUd,  unimpaired  by  any 
language  tbetpin  and  only  affected  by  the  power  of  sale,  tbe  conduct  of 
whlcb  was  not  within  the  Jurisdiction  of  the  surrogate. 

[Ed.  Note.— For  other  cases,  see  Wills,  dent  Dig.  U  ISTft-lSSl;  Dec. 
Dig.  I  e72.»] 

2.  Wills  (|  672*) — OoMBxauonon— Uhkation  of  Tbust. 

Where  a  will  directed  the  executors  to  sell  testator's  estate,  and  be- 
queathed the  residue  In  equal  shares  to  bis  three  dilldren,  but  directed 
tbe  shares  of  the  two  who  were  Infants  to  be  Invested  In  bonds  of  the 
■  United  States,  or  of  the  state  or  dty.  and  held  In  trust  for  tbem  until 
tbey  became  of  age,  the  interest  to  be  used  for  tbeir  support,  mainte- 
nance, and  education  during  minority,  there  was  an  Implied  devise  tn 
trust  of  the  two-thirds  of  the  land  for  tbe  benefit  of  tbe  two  minor  chil- 
dren, to  invest  and  collect  income  and  apply  it  as  directed  by  tbe  will, 
and  sncb  property  vested  In  the  trustee,  and  she  must  be  chafed  there- 
for on  b^  aceounttng  at  the  sum  fixed  her  as  Its  value  In  a  former 
account 

[Ed.  Note.— BV)r  otber  eases,  see  Wills,  Cent  Dig.  H  U79-1581;  Dec. 
Dig.  I  672.*] 

8.  CoNVEBSion  <i  15*) — Effect  of  Provisions  of  Will. 

Where  a  wUI  directed  tbe  executors  to  sell  and  dispose  of,  as  soon  as 
practicable,  all  or  any  pert  of  testator's  estate,  real  or  personal,  at  pub- 
lic or  private  sale,  taking  into  consideration  tbe  direction  of  tbe  will  for 
continuance  of  decedent's  copartnership  business,  tbe  power  of  sale  was 
imperative,  and  an  equitable  conversion  of  tbe  real  estate  arose  upon 
testator's  death,  without  giving  It  all  the  qualities  of  personalty. 

[Ed.  Note. — For  otber  cases,  see  Oonverslon,  Cent  Dig.  |{  2&-37.  62; 
Dec.  Dig.  I  16.*] 
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Judicial  settlement  ol  the  account  of  Mary  Elizabeth  Hazclton 
as  executrix  and  trustee  under  the  last  will  and  testament  of  Rob- 
ert C  Maxwell,  deceased.   Decree  entered. 

Alexander  Thain,  of  New  York  City  (William  F.  MacRae,  of 
New  York  City,  of  counsel),  for  executrix  and  trustee. 

Horwitz  &  Rssenstein,  of  New  York  City  (Frederick  L.  Guggen- 
heimer,  of  New  York  City,  of  counsel),  for  objectant  Byrnes. 

James  M.  Gray,  of  Bro(^lyn,  special  guardian,  for  objectant 
Max^vell. 

KETCHAM,  S.  The  will,  in  the  parts  thereof  requiring  con- 
struction, is  as  follows:  After  a  provision  for  the  continuance  of 

the  decedent's  business,  these  words  occur: 

"I  do  further  authorize,  empower  and  direct  my  said  executor  and  execu- 
trix and  the  snrvlror  of  them  and  sn<di  of  them  as  shall  qualify,  for  any  or 
all  of  the  purposes  and  objects  of  this  ray  will  to  sell  and  dispose  of  as  soon 
after  my  decease  as  iHracttcaUe^  taking  Into  consideration,  bowers,  the  dl- 
'  rectlon  and  author!^  to  continue  after  my  decease  the  said  ci^jKUtnership 
business  as  hereinbefore  provided  for,  at  public  or  prlrate  sale,  for  the  best 
price  obtainable  and  upon  such  terms  as  to  them,  in  their  tKst  Judgment 
shall  seem  most  e^pedicait,  and  to  conw  &11  or  any  part  of  my  real  and 
personal  estate.** 

Then  follows  a  legacy  to  the  wife  of  $15,000,  and  the  words  as 

follows : 

"All  the  rest,  reeldne  and  remainder  of  my  estate,  real,  personal  and 
mixed,  of  every  name,  nature  and  description  whatsoever  and  wlieresoerer 
situate,  of  which  I  may  die  seised  or  poss^sed,  or  which  I  may  be  oititled 
to  dispose  of  at  the  time  of  my  decease,  I  do  hereby  give,  devise  and  bequeath 
unto  my  dearly  belored  children,  Mary  Elizabeth  Maxwell,  Florence  Gertrude 
Maxwell,  and  Arthur  Richardson  Maxwell,  share  and  share  alllEe,  and  to 
their  heirs  and  assigns  forever. 

"Inasmnch  as  my  daughtn  Florence  Gertrude  Maxwell  and  my  son  Ar- 
thur Richardson  Maxwell  are  both  infants,  it  is.  my  wUl  tbat  the  shares  or 
portions  hereinbefore  given,  devised  and  bequeathed  to  them  respectively,  be 
securely  and  safely  Invested  as  soon  after  my  decease  as  practicable  In 
United  States  l>onds  or  bonds  of  city  or  state  of  New  York  and  held  tn  trust 
for  them  by  my  trustees  hereinafter  named  imtil  they  respectively  attain  the 
age  of  twenty-one  (21)  years ;  the  Interest  thereon  accruing  from  time  to  time 
to  be  used  during  their  minority  for  their  support,  maintenance  and  educa- 
tion, respectively." 

l^he  accountant  insists  that  the  provisions  quoted  contain  an  ab- 
solute devise  to  the  three  children  mentioned,  subject  to  a  discre- 
tionary power  of  sale. 

In  behalf  of  the  child  Florence'  G.,  it  is  claimed  that  the  power 
of  sale  was  imperative,  and  that  it  wroug-ht  an  equitable  conversion 
as  to  all  the  lands  of  which  the  decedent  died  seised  and  that  the 
executrix  should,  therefore,  be  charged  on  this  accounting  with  the 
lands  at  a  sum  fixed  by  her  as  its  value  in  a  former  account. 

The  land  has  not  been  sold.  The  two  children,  Florence  G.  and 
Arthur  Richardson,  were  infants  at  the  time  of  the  decedent's 
death.   One  of  them  has  since  attained  majority. 

[1,2]  The  truth  seems  to  be  between  the  two  contentions  above 
set  forth.   As  to  Mary  Elizabeth,  there  is  a  devise  of  <Hie-third  of 
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the  residue,  unimpaired  by  any  language  in  the  will  and  only  af- 
fected by  the  power  of  sale.  As  to  the  remaining  two-thirds,  there 
is  an  implied  devise  in  trust,  to  invest  and  collect  income  and  to 
apply  the  same  to  the  two  children  during  their  minority.  Morse 
V.  Morse,  85  N.  Y.  53,  and  other  cases  cited  in  Matter  of  Harris, 
137  N.  Y.  Supp.  936. 

[3]  The  power  of  sale  was  imperative,  and  there  arose  there- 
from an  equitable  conversion  at  the  time  of  the  decedent's  death. 
For  all  purposes  to  which  the  doctrine  of  equitable  conversion  ap- 
plies, the  Umds  are  to  be  regarded  as  having  the  qualities  of  per- 
sonalty at  all  times  since  the  death.  But  from  this  the  objectants 
would  argue  that  the  executrix  should  account,  not  for  the  real  es- 
tate, but  for  an  amount  of  money  equal  to  her  own  appraisal,  made 
in  1906,  as  if  she  had  received  actual  cash.  This  claim  is  made 
upon  the  theory  that  she  has  neglected  to  exercise  the  mandatory 
power  of  sale. 

An  undivided  two-thirds  of  the  land  vested  in  the  trustee,  and  is 
part  of  the  fund  for  which  as  such  she  must  account.  The  esti- 
mate formerly  made  is.  a  serviceable,  though  obviously  temporary, 
basis  for  ascertaining  the  sum  with  which  the  trustee  should  be 
charged,  and  she  should,  therefore,  be  debited  with  the  land  at  a 
value  of  $18,333.33.  But  this  charge  is  made  without  reference  to 
the  power  of  sale,  and  only  because  she  holds  the  legal  title  to  two- 
thirds  of  the  real  estate. 

The  discussion  now  to  follow  refers  only  to  the  remaining  one- 
third.  As  to  this  portion,  the  accountant  has  never  had  it,  for  it 
was  not  devised  to  her;  nor  has  she  ever  had  its  proceeds,  its 
value,  or  its  equivalent,  for  it  has  not  been  sold.  All  that  she 
has  received  or  is  chargeable  with  is  the  power,  which  cannot  be 
charged  against  her  in  this  proceeding,  nor  is  it  capable  of  admeas- 
urement in  money.  Her  conduct  with  respect  to  that  power  is  not 
within  the  jurisdiction  of  this  court.  Those  concerned  in  its  ex- 
ecution may  resort  to  a  court  of  general  equity  powers  to  enforce 
its  exercise,  and,  except  for  appeal  to  this  court  for  removal  of 
the  accountant,  there  is  no  other  method  of  vindicating  their  rights 
under  the  power. 

It  is  asserted  in  the  objectant's  brief  that  "the  real  property  be- 
longing to  the  decedent  at  the  time  of  his  death  was,  by  the  terms 
of  his  will,  converted  into  personalty  [and]  passed  to  the  execu- 
trix as  cash,"  and,  again,  that  "the  property  did  not  vest  as  real 
property  in  anybody."  This  ignores  the  staring  truth  that  lands  do 
vest,  and  that,  if  subject  to  a  power  contained  m  the  will,  the  lands 
of  a  decedent  must  descend  to  heirs  or  pass  to  devisees  subject  to 
the  execution  of  the  power.  Morse  v.  Morse,  supra ;  Lent  v.  How- 
ard, 89  N.  Y.  169. 

The  fiction  of  equity  cannot  operate  physically  upon  the  lands, 
nor  can  it  affect  the  proceeds  until  they  are  physically  produced. 
The  utmost  that  can  be  derived  from  the  authorities  with  respect 
to  equitable  conversion  is  that  the  doctrine  has  no  origin  or  ap- 
plication, except  in  the  necessity  of  readjusting  the  devolution  of 
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real  property  by  the  rules  relative  to  personalty,  that  the  doctrine 
has  no  office  or  room  for  operation  until  there  are  proceeds  which^ 
whether  derived  from  sale  or  collection  of  rents,  have  taken  the 
form  of  actual  personalty,  and  that  the  doctrine  has  never  served 
to  reduce  unsold  lands  to  the  impossible  processes  of  administra- 
tion, disposition  or  division  as  money. 

Words  are  quoted  from  Morse  v.  Morse,  supra,  to  support  the 
claim  that  this  accountant  should  answer  in  money  for  an  amount 
equal  to  one-third  of  the  value  of  this  land.  That  was  not  a  case 
of  a  power  of  sale,  nor  does  it  contain  any  teaching  as  to  the  na- 
ture or  the  disposition  of  the  proceeds  of  real  estate,  if  sold  under 
a  naked  power  of  sale  free  from  a  testamentary  trust.  That  case 
was  determined  solely  upon  the  ground  that,  although  there  was 
in  form  an  absolute  devise  to  persons  named,  there  was  an  implied 
trust,  and,  therefore,  a  devise  in  trust  to  executors  to  sell  for  the 
purpose  of  paying  the  proceeds  of  sale  to  the  persons  designated. 
To  this  result  the  power  of  sale  in  the  will  contributed  <mly  as  an 
hicident.  The  court  said,  in  language  which  definitely  condemns 
the  claim  now  under  discussion : 

*'Aiitiiorltr  ^ren  to  an  oecntor  to  sell  lands,  tmleos  accompanied  wttli  a 
Tight  to  lecelTe  tbe  rents  and  profits,  Tests  no  estate  In  the  executor;  bat 
the  lands  desomd  to  t&e  belrs  or  pass  to  the  derlsees  of  the  testator,  sabjecft 
to  the  execution  of  tiie  power**  (dtlnc  cases). 

The  court  then  added : 

'^nt  the  power  of  sale  conferted  upon  tiie  execntor  1^  the  will  of  Stepbak 
Morse  Is  accompanied  with  an  authority  to  rent  and  lesiae  the  land,  until  ttie 

power  should  be  exercised." 

Plainly,  had  the  court  not  found  a  trust,  the  lands  would  have 
passed  by  a  clear  devise,  and  the  devisees  would  have  owned  them 
subject  to  the  execution  of  the  power.  The  case  intimates  no 
basis  for  the  contention  that  the  executrix  at  bar  should  be  charged 
as  if  she  had  received  the  value  of  the  land  in  money.  There  the 
executors  were  held  to  have  title  to  the  land  only  as  devisees  in 
trust,  and  the  doctrine  of  equitable  conversion  was  considered  only 
so  far  as  it  showed  that  the  trust  was  in  part  to  pay  legacies  in 
money. 

In  Fisher  v.  Banta,  66  N.  Y.  468,  and  in  Matter  of  Russell,  59 
App.  Div.  242,  69  N.  Y.  Supp.  563,  the  sole  question  arose  only 
after  actual  conversion,  and  it  was  held  that  the  proceeds  were  to 
devolve  upon  legal  representatives  as  personalty,  and  not  upon 
heirs  as  real  estate. 

The  present  case  is  controlled  by  Matter  of  Hunter,  3  Redf.  Sur. 
175,  in  which  the  same  claim  upon  substantially  similar  facts  was 
denied.  The  decree  should  be  settled  accordingly. 

Decreed  accordingly. 
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In  re  WBJLCH. 


(Surrogate's  Court,  Kings  County.  July.  1012.) 


1.  (3ooD  Wnx  (I  2*)— Natuu  BmumaB. 

Wbetber  the  customers  of  a  business  dealt  for  cash  or  not,  and  wheth- 
er they  were  constant  or  not,  furnishes  no  criterion  for  a  finding  as  to 
whether  the  business  has  a  good  will. 

[Ed.  Noto^For  otbet  cases,  see  Oood  Will,  Gent  Dig.  |  1;  Dec;  Dig. 
12.*] 

2.  Good  Wiix  (|  7*) — ^Dxtebmikatioit  or  TALin — Ahhval  Inoohb. 

The  rule  that  the  aversge  annual  profits  for  the  last  three  years  be- 
fore his  death  are  to  be  taken  as  the  value  of  the  good  will  of  a  dece- 
dent's business  is  not  applicable  in  case  of  abnormal  profits  in  one  of 
the  years,  produced  by  exceptional  conditions,  and  such  profits  In  excess 
of  the  highest  profits  in  either  of  the  other  years  should  be  disregarded. 

[Ed.  Note.— For  otJier  cases,  see  Good  Will,  Gent  Dig.  H  e-8;  Dea 
Dig.  t  7.»3 

8.  PAitiKBBaHip  Q  2S7*)— Dkath  ot  Pabtiwb— AoooiTipiNO— Good  Win.  or 
Business. 

An  executor,  who  was  his  testator's  partner,  is  chai^eable  on  judicial 
settlement  of  his  accounts  with  one-half  of  the  appraised  value  of  the 
good  will  of  the  partnership. 

[Ed.  NotA—Vor  other  caseB,  see  ^tnersh^  C&it.  Dig.  I  663;  Dec. 
Dig.  1  2ST.*] 

4t.  PAinifEBBHZP  Q  67*) — Fsopkbtt  or  FiBic. 

Where  a  partnership,  composed  of  an  executor  and  bis  testator,  had 
for  many  years  paid  the  tmt  of  piers  in  the  city  of  New  York  as  the 
expense  of  the  business,  but  the  leases  stood  In  the  name  of  the  execu- 
tor personally  prior  to  the  formation  of  the  firm,  and  so  continued  until 
testator's  death,  the  executor  could  only  be  charged  with  half  the  value 
of  the  plant  upon  the  piers  at  the  time  of  his  partner's  death ;  the  leases 
not  being  partnership  property,  In  the  absence  of  an  assignment  thereof. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Gent.  Dig.  K  95-100; 
Dec  Dig.  I  67.»] 

a.  Pabtnebbhip  (1 266*} — ^DsATH  ov  Pabhixb— GHAaoBs— Pboites  raoM  Bust- 

HB8S. 

Where  a  contract,  if  regarded  as  preserved  as  a  firm  asset  of  a  part- 
nership between  on  executor  and  his  testator,  was  carried  out  by  the 
executor  after  he  took  over  the  business,  without  contribution  from  the 
estate  of  the  deceased  partner,  the  estate  can  be  credited  with  only  the 
naked  profit  under  title  contract,  with  proper  offsets  to  the  executor's 
capital,  services,  and  general  plant 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  552-661; 
Dec;  Dig.  I  255.*] 

Judicial  settlement  of  the  account  of  Augustus  W.  Welch,  as 
executor  of  the  last  will  of  Edwin  M.  Welch.   Decree  entered. 

Coombs  &  Wilson,  of  Brooklyn  (C.  W.  Wilson,  Jr.,  of  Brook- 
lyn, of  counsel),  for  executor. 

Rose  &  Putzel,  of  New  York  City  (Benjamin  G.  Paskus  and 
Louis  S.  Ehrich,  Jr.,  both  of  New  York  City,  of  counsel),  for.  ob- 
jectant. 

Henry  A.  Jordan,  special  guardian,  for  Loren  E.  Harter. 

•For  othor  gmm  Me  Mm*  topic  *  i  huhbbb  In  Dec.  *  Am.  DIgi.  U07  to  d«to,  A  B^'r  IndaxM 
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KETCHAM,  S.  The  question  is  presented  as  to  the  existence 
of  good  will  in  the  business  in  which  the  decedent  and  the  account- 
ant were  partners.  The  business  was  long  continued  in  the  same 
depots — was  conducted  by  signs  and  trade-names  intended  for  no 
other  purpose  than  to  create  and  continue  Hie  prestige  of  an  es- 
tablished enterprise  and  to  maintain  the  approval  of  the  trade  upon 
which  it  depended.  The  business  was  not  based  upon  peculiar 
personal  talents,  but  rather  upon  honest  and  efficient  methods  of 
marketing  a  commodity  which  had  no  eccentric  quality  to  distin- 
guish it  from  tt^e  product  of  others.  It  depended  merely  upon  a 
deserved  repute  for  clean  ice  and  clean  dealing. 

[1]  Whether  its  customers  dealt  for  cash  or  not,  whether  they 
were  constant  or  not,  furnishes  no  criterion  for  a  finding  as  to 
whether  the  business  had  a  good  will.  An  established  and  re- 
spected trade,  which  appeals  to  casual  purchasers,  is  at  least  as 
much  the  subject  of  good  will  as  one  which  caters  to  a  fixed  and 
faithful  number  of  patrons.  The  qualities  which  successfully  serve 
a  fluctuating  class  of  customers  coincide  peculiarly  with  the  ele- 
ments upon  which,  according  to  the  authorities,  good  will  grows 
into  an  asset  of  calculable  value.  It  cannot  be  said  that  there 
was*not  a  good  will  inherent  in  this  business. 

[2]  The  cases  teach  that  three  times  the  average  annual  profits 
will  fairly  represent  the  value  of  good  will  in  a  case  where  good 
will  is  found.  For  convenience,  and,  indeed,  for  accuracy,  the  last 
three  years  of  the  course  of  an  enterprise  are  generally  taken  for 
the  calculation.  In  the  case  at  bar  the  profits  for  the  last  three 
years  before  the  decedent's  death  were  as  follows:  1906,  $95,302.- 
80;  1907,  $7,675.49;  1908,  $23,023.32. 

It  appears  that  in  1906,  upon  the  employment  of  a  cash  capital 
of  $45,000  in  addition  to  the  capital  sunk  in  the  business,  the  part- 
ners secured  a  profit  obviously  abnormal.  Not  only  was  this  g^in 
produced  by  exceptional  conditions,  but  the  same  conditions  in 
turn  produced  a  decline  in  the  business  of  harvesting  and  selling 
natural  ice,  since  the  great  profits  of  that  year  stimulated  the  erec- 
tion of  plants  for  the  making  of  artificial  ice  and  the  extension  of 
ice  factories  already  in  existence. 

Hence  it  would  be  irrational  and  unjust  to  embody  the  entire 
profit  of  the  year  1906  as  an  element  in  the  present  problem.  The 
sole  reason  for  the  process  by  which  a  number  of  years  is  taken 
into  consideration  is  that  a  fair  mean  average  of  the  capacity  of 
the  business  should  be  the  only  standard.  The  very  thought  of 
average  excludes  a  year  which  might  properly  be  called  phenom- 
enal. 

The  calculation  in  this  case  will  be  based  upon  the  last  three 
years  completed  before  the  decedent's  death;  but  it  seems  neces- 
sarily fair  that  the  profits  of  1906  should  be  disregarded,  so  far  as 
they  exceed  the  highest  profit  realized  in  any  other  year.  This  is 
done,  not  only  because  the  exceptional  profit  has  no  place  in  the 
computation  of  averages,  but  also  because  its  tendency  Was  to  de- 
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stroy,  rather  than  to  enhance,  good  will.  The  figures  of  profit 
for  the  present  purpose  should  therefore  be:  1906,  $23,023.32; 
1907,  $7,675.49;  1905  $32,023-32— making  in  all  $62,722.13.  From 
this  should  be  deducted  interest  on  capital  annually  advanced  and 
withdrawn.  This  should  be  reckoned  for  the  entire  year.  The 
cash  capital  was  employed  only  during  the  months  between  Jan- 
uary and  November,  and  was  not  all  at  the  disposition  of  the  firm 
for  that  whole  period;  But  there  was  scant  opportunity  for  its 
employment  outside  the  business  of  the  firm.  The  segregate  of 
the  capital  invested  in  these  three  years  was  $134,388.^,  on  which 
interest  for  one  year  is  $8,063.32. 

There  is  no  basts  in  the  evidence  for  a  finding  that  the  value  of 
the  partners'  personal  services  was  more  than  tibe  sums  drawn  by 
them  and  charged  against  the  profits. 

[3]  The  good  will  of  the  partnership  is  appraised  at  $4S,658.84,_ 
with  one-half  of  which  the  executor  is  charged.  Upon  clerical  er- 
rors, the  accountant  is  charged  with  $469.26.  If  this  sum  should 
be  reduced  by  $146.19,  as  argued  by  the  accountant,  the  correction, 
for  which  no  evidence  at  present  appears,  may  be  made  upon  the 
presentation  of  findings. 

The  executor  is  disallowed  all  items  of  rent  of  the  Coxsackie  ice 
house  which  accrued  after  November  1,  1909,  when  the  business 
as  a  partnership  was  closed  and  taken  over  by  the  accountant  as 
his  own.    These  amount  to  $2,552.06. 

There  is  no  basis  for  a  finding  that  the  amounts  credited  to  the 
estate  upon  the  purchase  by  the  surviving  partner  of  the  equip- 
ment of  the  Wallabout  depot  and  the  Newtown  Creek  depot  were 
not  a  just  and  fair  one-half  of  the  value  thereof.  His  earlier  offer 
to  pay  more  for  the  articles  was  made  in  the  ctJurse  of  an  endeavor 
to  adjust  difl^erences  between  him  and  the  present  objectant,  and  it 
was  specifically  qualified  by  the  statement  that  the  price  offered 
was  "considerably  more  than  the  executor  considered  to  be  the 
fair  value  of  that  property  and  considerably  -more  than  the  ap- 
praisement which  he  had  obtained." 

[4]  The  executor  held  certain  leases  of  piers  in  the  city  of  New 
York,  which  were  used  for  years  by  the  partnership,  and  the  rental 
of  which  was  annually  paid  as  an  expense  of  the  business.  These 
leases  stood  in  the  name  of  the  executor  personally  prior  to  the 
formation  of  the  firm,  and  they  so  continued  until  the  decedent's 
death.  In  contrast  with  the  tenure  of  these  city  leases,  the  Cox- 
sackie ice  house  was  leased  to  the  two  partners  by  name.  As  to 
one  of  these  leases,  covering  the  Stanton  Street  depot,  the  objec- 
tant claims  that  its  value  should  be  ascertained,  and  credit  for  one- 
half  thereof  should  be  given  to  the  estate.  Without  an  assignment 
of  this  lease  by  the  legal  owner,  it  is  not  possible  to  find  that  it 
was  partnership  property.  The  owner  could  at  any  time  fairly  con- 
venient to  the  firm  have  withheld  the  leased  premises  from  the 
firm  use  at  the  end  of  the  year  for  which  ^e  firm  had  paid  the 
rcntf  and  the  only  interest  which  the  partnership  could  assert  was 
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the  right  to  continue  in  the  enjoyment  of  the  leased  premises  for 
an  entire  year  after  any  part  of  the  rental  for  that  year  was  paid 
by  the  firm.  Moreover,  there  is  no  convincing  evidence  that  the 
value  of  the  occupation  and  use  of  the  Stanton  Street  pier  for  the 
term  of  the  lease  thereof  was  more  than  the  sum  reserved  by  the 
landlord,  and  the  actual  rental  presumptively  represents  the  actual 
value  of  the  use  of  the  premises. 

The  fixtures  at  the  Stanton  Street  and  Eighteenth  Street  depots 
were  owned  by  the  firm.  The  firm  maintained  them  in  repair,  and 
the  executor  speaks  of  "the  buildings,  tools,  etc.,  to  carry  on  the 
business,"  as  constituting  part  of  the  firm  capital,  and  it  is  obvi- 
ous that  in  this  statement  he  referred  to  all  the  buildings  and  tools 
employed  in  the  business.  The  executor  sold  his  brother  an  in- 
terest in  two  other  depots  early  in  their  partnership,  and  testifies 
that  he  never  sold  to  him  any  interest  in  the  Stanton  Street  and 
Eighteenth  Street  depots.  But  when  an  arrangement  for  a  one- 
half  interest  in  the  profits  of  the  entire  business  went  into  effect, 
the  only  conclusion  to  be  taken  from  the  general  arrangement,  and 
from  the  other  conduct  of  the  parties,  is  that  the  equipment  at 
Stanton  street  and  Eighteenth  street  became  partnership  assets. 
The  finding  will  be  that  at  the  death  of  the  decedent  tiie  plant 
at  Stanton  street  was  worth  $500,  and  the  plant  at  Eighteenth 
street  was  worth  $152.21.  With  one-half  of  each  of  these  sums 
the  executor  is  charged. 

[8]  If  it  be  conceded  that  the  relation  of  the  estate  to  the  Sea- 
man contract  was  such  that  the  executor  should  be  charged  with 
any  profit  made  in  the  exercise  of  that  contract  after  the  executor 
took  the  business  to  himself  on  November  1,  1909,  it  is  still  impos- 
sible to  make  a  finding  as  to  any  sum  properly  chargeable  in  this 
account.  The  contract,  if  it  be  regarded  as  preserved  as  a  firm  as- 
set, was  carried  out  by  the  executor  after  November  I,  1909,  by 
the  employment  of  his  own  capital,  his  own  services,  and  his  own 
equipment,  without  contribution  from  the  estate.  The  business 
done  thereunder  was  commingled  with  the  executor's  general  en- 
terprises. The  estate  cannot  in  any  event  be  credited  with  anything 
except  the  profit  nakedly  made  under  the  Seaman  contract,  with 
proper  offsets  for  the  executor's  capital,  services,  and  general  plant. 
There  is  no  ground  for  anything  beyond  a  nominal  charge,  and  the 
objection  in  this  regard  is  overruled. 

Decreed  accordingly. 
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ALTHAUSE  v.  GUARANTY  TRUST  CO.  OF  NEW  YORK. 

(8iq;»renie  Court,  Appellate  lean,  Eirst  Dwartment  Movember  8,  1012.) 

1.  OOBFOBATIONS  (|  650*) — ^FORBIQR  STOCK  COBPOBATIom — ST0CKB00E8. 

Stock  Corporation  Law  (ConsoL  Laws  1909,  &  69)  {  83,  providln^r  that 
every  foreign  corporation  having  an  office  for  the  transaction  of  business 
in  this  state  shall  keep  therein  a  book,  to  be  known  as  a  "sto<^book," 
which  shall  be  open  dally  for  the  inspection  of  stockholders,  and,  If  any 
such  foreign  corporation  has  In  tills  state  a  transfer  agent;  sach  stock- 
book  may  be  deposited  In  the  office  of  such  agent.  Imposes  no  obligation 
npon  a  foreign  stock  corporation  which  merely  transacts  business  in  this 
state,  but  only  w  one  "having  an  office  fOr  the  transaction  of  business 
in  this  state." 

[Ed.  Note.— For  other  cases,  see  Gorpoiations,  Oeat  Dig.  H  2S17, 
2S7S;  Dec.  Dig.  650.*] 

2.  OOBPOBATioNs  (1 660*) — ^FoBnoH  Stock  CoBPOBATioira-^TOOKBOOKS — ^"Or- 

vioa  roB  THX  TRANBAOonoH  or  BUEUnSB." 

A  for^n  Btotk  corporation,  leaving  its  blank  stodc  certificates  and  Its 
Btoc^book  with  a  trust  c<nnpany  In  tills  stat^  which  acted  as  a  transfer 

agent,  cannot  be  said  to  have  an  "office  for  ttie  transaction  of  business" 
in  this  fltate,  within  Stock  Corporation  Law  (ConsoL  Laws  1909,  c  69) 
I  33,  providing  that  every  foreign  corporation  having  an  office  for  the 
transaction  of  business  In  this  state  shall  keep  therein  a  stockbook,  and 
that,  if  any  such  foreign  stock  corporation  has  In  this  state  a  transfer 
agent,  such  stockbook  may  be  d^iosited  In  the  office  at  such  agent,  for 
inspection  of  stodcholders. 

[Ed.  Note.— For  other  cases,  see  Oorporations,  Gent  Die.  ||  2B17»  2573; 
Dec.  Dig.  I  650.*] 

8.  WOBOS  AND  PBBABBS — "OlTIOB." 

To  have  an  "office,"  in  ordinary  or  technical  parlance.  Implies  to  have 
that  ctmtrol  of  an  office  which  an  owner  m  lessee  or  at  least  a  licensee, 
would  exerdse. 

[Ed.  Note.— For  otber  deflnlttonai  see  Words  and  Flirases,  rd.  6l  pp. 
4921-4931;  ToL  8,  p.  77S6.] 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Walter  Althause  against  the  Guaranty  Trust  Company 
of  New  York.  Judgment  for  plaintiff  for  the  penalty  provided  by 
Stock  Corporation  Law,  §  33,  and  defendant  appeals.  Reversed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Davies,  Auerbach,  Cornell  &  Barry,  of  New  York  City  (Julien  T. 
Davies,  of  Great  River,  and  Herbert  Barry,  of  New  York  City,  of 
counsel),  for  appellant. 

James  A.  Allen,  of  New  York  City,  for  respondent 

BIJUR,  J.  There  is  no  dispute  as  to  the  facts  involved  in  this  case. 
The  American  Woolen  Company  is  a  New  Jersey  corporation,  having 
its  main  office,  where  it  keeps  all  its  books,  including  its  ultimate  stock 
transfer  book,  in  the  state  of  New  Jersey.  It  has  no  office  in  the 
state  of  New  York,  and  so  far  as  appears  does  no  business  here.  It 
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employs  the  defendant  as  a  stock  transfer  agent,  delivering  to  such 
agent  certificates  of  stock  duly  executed  in  blank,  which  the  agent  in 
turn  delivers  to  persons  who  surrender  an  equivalent  amount  of  old 
certificates  properly  indorsed.  The  actual  transfer  of  stock  is  made 
at  the  Woolen  Company's  New  Jersey  office.  The  transfer  agent  has 
a  so-called  stockbook  of  the  Woolen  Company,  which  contains  an  al- 
phabetical list  of  stockholders,  their  place  of  residence,  the  number 
of  shares  held  by  them,  and  the  time  when  ttiey  became  stockholders, 
but  does  not  show  the  amount  paid  upon  such  stock. 

Raintiff,  a  stockholder,  duly  demanded  of  defendant  an  opportunity 
to  inspect  such  book  during  business  hours,  and  was  refused.  Both 
sides  agree  that  the  issue  raised  is  the  construction  of  section  33  of 
the  law  (Consol.  Laws  1909,  c.  59)  as  applied  to  this  situation.  The 
•  statute,  so  far  as  involved  here,  reads : 

''Every  foreign  corporatton  baring  an  oflBoe  for  the  transaction  of  bostneas 
^  in  this  state,  except  moneyed  and  railroad  corporatlonB,  sball  ks&p  therein  a 
book  to  be  kBowD  as  a  Btoddtook.  •  *  •  Such  stockbook  shall  be  open 
dally  *  *  *  for  the  Inspectioa  of  Its  stockholders.  *  *  *  If  any  tuch 
for^n  corporation  has  In  this  state  a  transfer  agent.  *  •  •  sncb  stock- 
book  mat/  be  deposited  In  the  office  of  aach  ag^t  and  diall  be  open  to  in- 
spection" 


—in  the  same  way.   The  penalty  for  refusal  to  exhibit  the  book  is 

$250. 


The  respondent  contends  that  the  function  exercised  by  the  transfer 
agent  is  the  "transaction  of  business"  within  the  state,  in  the  sense 
in  which  the  term  is  used  in  the  statute,  and  that,  consequently,  the 
transfer' agent  is  liable  for  the  penalty  in  the  case  at  bar.  I  am  by  no 
means  prepared  to  accept  that  definition  of  the  phrase  "transaction 
of  business,"  although  it  is  supported  by  People  ex  rel.  Miles  v.  Mon- 
tana &  Boston  Co.,  40  Misc.  Rep.  282,  81  N.  Y.  Supp.  974.  On  the 
other  hand,  a  contrary  view  is  indicated  in  Honeyman  v.  Col.  F.  & 
I.  Co.  (C.  C.)  133  Fed.  96,  and  Union  Trust  Co.  of  Rochester  v.  Sick- 
els,  125  App.  Div.  105,  109  N.  Y.  Supp.  262. 

[1]  However,  respondent's  contention  in  this  respect  is  somewhat 
beside  the  point.  The  statute  imposes  no  obligation  upon  a  foreign 
stock  corporation  which  transacts  business  in  this  state,  but  only  on 
one  "havmg  an  office  for  the  transaction  of  business  in  this  state," 
and  that  distinction  is  recognized  in  Hovey  v.  De  Long  Hook  &  Bye 
Co.,  147  App.  Div,  881,  133  N.  Y.  Supp.  25,  in  which  the  prevailing 
opinion,  interpreting  this  very  section,  holds  that  it  is  the  having  of 
the  office  for  the  transaction  of  its  business,  and  not  the  doing  of  the 
business  or  the  extent  thereof,  which  determines  the  application  of 
the  law. 

[2]  The  real  question,  therefore,  is  whether,  through  leaving  its 
blank  stock  certificates  and  its  stockbook  with  the  defendant  herein, 
the  American  Woolen  Company  "has  an  office  for  the  transaction  of 
business  in  this  state,"  a  question  which  I  think  the  language  and 
context  of  the  law  requires  to  be  answered  in  the  negative.  The  stat- 
ute provides,  in  substance,  that,  if  a  foreign  corporation  has  an  of- 
fice in  this  state,  it  shall  keep  a  certain  book  therein,  and  adds  that, 
if  any  such  foreign  corporation,  namely,  one  having  an  office  in  this 
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State,  has  a  transfer  agent  ajso,  it  "may,"  at  its  option,  deposit  the 
stockbook  in  the  office  of  such  agent.  Plainly  two  offices  are  con- 
templated :  The  one  which  the  foreign  corporation  has;  and  the  other 
the  office  of  the  agent. 

The  structure  of  the  sentence  points  to  the  same  conclusion.  If  the 
L^slature  had  contemplated  that  every  foreign  corporation  having 
merely  a  transfer  office  in  this  state  should  keep  a  stockbodc,  the  stat- 
ute would  have  read: 

"Eivery  foreign  stock  corporation  having  an  office,"  etc.,  "in  this  state,  and 
every  foreign  stot^  corporation  having  a  transfer  agent  in  this  state,  shall 
keep  titbor  In  Its  own  office  or  tlie  alBee  of  soeh  agent;  reepecttvelr,  such 
BtDckbook,**  etc 

Finally,  I  do  not  ftee  how,  without  doing  violence  to  the  commonly 
accepted  meaning  of  ordinary  terms,  the  office  of  a  trust  company  in 
this  city,  with  which  the  American  Woolen  Company  has  some  admin- 
istrative arrangement  for  exchanging  stock  certificates,  can  be  denom- 
inated or  regarded  as  the  office  of  the  American  Woolen  Company, 
whether  for  the  transaction  of  business  or  otherwise. 

[3]  To  have  an  ofike  implies,  in  ordinary  or  in  technical  parlance, 
to  have  that  control  of  an  office  which  an  owner  or  lessee,  or,  at  least, 
a  common  licensee,  would  exercise;  and  in  the  case  at  bar,  no  such 
control  is  indicated,  or  even  supposable. 

The  judgment  shouM  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, wiUi  costs. 

SEABURY,  J.  (concurring).  This  is  an  action  to  recover  a  penalty 
under  section  33  of  the  New  York  Stock  Corporation  Law.  The  action 
is  brought  by  the  plaintiff  as  a  stockholder  of  the  American  Woolen 
Company  against  the  Guaranty  Trust  Company  of  New  York,  upon 
the  ground  of  an  alleged  refusal  by  the  defendant  to  permit  the  plain- 
tiff to  examine  certain  boc^s  kept  by  the  defendant  as  a  "transfer 
agent"  of  the  American  Woolen  Company.  Section  33,  as  I  under- 
stand it,  refers  only  to  a  foreign  corporation  having  an  office  for  the 
transaction  of  business  in  this  state.  The  duty  to  deposit  the  stock- 
book  with  the  transfer  agent,  which  is  imposed  by  this  section,  applies 
<Mily  to  "such  foreign  corporations."  It  is  conceded  that  the  Ajnerican 
Woolen  Company  is  a  foreign  corporation,  and  that  it  has  no  office  for 
the  transaction  of  business  in  this  state,  unless  the  transactions  om- 
ducted  by  the  Guaranty  Trust  Company  of  New  York  may  be  con- 
strued as  a  matter  of  law  to  constitute  the  transaction  of  business  by 
the  American  Woolen  Company  in  the  state  of  New  York.  The  Guar- 
anty Trust  Company  of  New  York  was  the  agent  of  the  American 
Woolen  Company  in  New  York  only  for  the  purpose  of  receiving  cer- 
tificates of  stock  as  an  incident  to  their  transfer  and  for  delivering 
new  certificates  after  the  transfer  had  been  made  in  the  state  of  New 
Jersey.  This  single  duty,  which  the  American  Woolen  Company  em- 
ployed the  Guaranty  Trust  Company  of  New  York  to  perform  in  this 
state,  does  not  establish  that  the  American  Woolen  Company  had  "an 
office  for  the  transaction  of  business  in  this  state." 
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It  follows  that  the  defendant  Trust  ^Company  did  not  have  in  tts 

custody  or  control  any  "stodcbooks,"  which  the  stockholders  of  the 
American  Woolen  Company  were  entitled  to  inspect  under  the  provi- 
sions of  section  33  of  the  New  York  Stock  Corporation  Law.  What- 
ever may  be  the  rule  on  this  question  which  shall  ultimately  be  adopted, 
I  feel  that  this  court  should  adhere  to  the  rule  applied  in  Hovey  v. 
Lawyers'  Title  Insurance  Co.,  Appellate  Term,  December  11,  1911, 
affirmiug.  without  opinion,  a  judgment  involving  this  precise  question. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and  the 
complamt  dismissed,  with  costs. 

GUY,  J.  (dissenting).  Plaintiff  sues  as  a  stockholder  of  a  foreign 
corporation  to  recover  the  i>enalty  provided  by  section  33  of  the  Stock 
Corporation  Law  for  refusing  to  permit  a  stockholder  to  inspect  the 
stockbook  of  a  foreign  corporation  deposited  in  this  state,  pursuant 
to  the  provisions  of  said  law. 

The  foreign  corporation  in  question  is  the  American  Woolen  Com- 
pany, a  New  Jersey  corporation,  of  which  plaintiff  was  admittedly  a 
stoddiolder  at  the  time  when  he  demanded  an  inspection.  There  is 
no  proof  that  said  company  has  an  office  in  this  state  for  the  transac- 
tion of  other  business,  or  does  actually  transact  other  busine^  within 
the  state,  than  as  connected  with  the  transfer  of  its  shares  of  stock 
through  the  defendant,  its  transfer  agent.  The  method  followed  in 
connection  with  such  transfers  is  that  the  American  Woolen  Com- 
pany delivers  to  the  defendant  certificates  of  stock  duly  executed  in 
blank,  which  the  defendant,  in  turn,  delivers  to  persons  who  surren- 
der an  equivalent  amount  of  old  certificates  properly  indorsed;  the 
actual  entry  of  the  transfer  of  stock  being  subsequently  made  at  the 
office  of  the  American  Woolen  Company  in  New  Jersey. 

The  issue  raised  upon  this  appeal  is  the  construction  of  section  33 

of  the  Stock  Corporation  Law,  which,  so  far  as  it  is  applicable  to  the 

present  case,  provides  as  follows: 

"Every  foreign  corporation  having  an  office  for  the  trausactioQ  of  business 
In  tUB  atate  •  •  •  shall  keep  therein  a  book  to  be  known  as  a  stoidcbook. 
*  *  *  Such  stodcbook  ahall  be  open  dally  *  *  *  for  the  inspection  of 
its  stockholders.  *  *  *  If  any  sndi  foreign  corporation  has  In  this  state 
a  transfer  agent,  •  •  •  such  ttockbo^  may  be  deposited  In  the  office 
of  snch  ag»t  and  shall  be  open  to  iUHiection'* 

— in  the  same  way;  and  the  act  presciibes  a  penalty  of  $250  for  re- 
fusal to  exhibit  the  book  upon  demand  during  business  hours. 

It  is  contended  by  the  defendant  appellant  that  the  having  an  of- 
fice for  the  transfer  of  stock  in  this  state  does  not  bring  the  foreign 
corporation  within  the  meaning  of  the  statute,  and  it  cites  in  support 
of  this  contention  several  decisions  of  the  federal  courts  holding  that 
such  an  office  would  not  constitute  doing  business  zuithin  the  state  to 
an  extent  which  would  subject  such  corporation  to  service  of  process 
here.  But  section  33  is  not  made  applicable  merely  to  fore^  cor- 
porations doing  business  within  the  state.  It  applies  to  all  such  cor- 
porations having  an  office  for  the  transaction  of  business  in  the  state, 
and  directs  that  they  shall  keep  a  stockbook  in  such  office.  The  stat- 
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ute  further  provides,  as  an  alternative,  that  any  such  foreign  cor- 
poration, having  a  transfer  agent  in  this  state,  may  deposit  the  stock- 
book  with  the  transfer  agent,  and  that  such  book  shall  be  "open  for 
inspection,"  meaning  thereby  that,  when  such  stockbook  sh^l  have 
been  deposited  by  a  foreign  corporation  with  its  transfer  agent  in  this 
state,  such  book  shall  be  deemed  to  have  been  so  deposited  pursuant 
to  the  provisions  of  the  statute,  and  shall  be  open  to  inspection,  and 
that  the  custodians  thereof  shall  be  liable  under  the  penalty  prescribed 
in  the  statute  for  a  refusal  to  permit  its  inspection  by  a  stockholder 
upon  proper  demand. 

One  of  the  purposes  of  the  statute  is  to  protect  the  rights  of  resi- 
dents of  this  state,  who  are  stockholders  of  foreign  corporations, 
wherever  such  foreign  corporations  can  be  brought  within  the  juris- 
diction of  this  state,  to  the  same  extent  that  our  laws  protect  stock- 
holders of  domestic  corporations.  The  business  to  which  the  statute 
refers  is  not  merely  general  business,  such  as  is  contemplated  by 
other  provisions  of  our  laws  relating  to  taxation  and  the  doing  of 
business  within  the  state  by  foreign  corporations ;  but  such  business 
as  is  customarily  transacted,  either  directty  or  through  transfer  agents, 
between  foreign  corporations  and  resident  stockholders  thereof,  such 
as  the  surrender  by  the  stockholders  of  old  certificates  and  the  re- 
ceiving of  new  certificates  in  lieu  thereof.  The  fact  that  the  actual 
transfer  is  entered  upon  the  books  of  the  corporation  subsequently 
in  a  foreign  state  is  immaterial.  The  business  of  the  transfer  is  trans- 
acted here,  and  the  transfer  agents  office  is  an  office  established  by 
the  coiporation  for  the  transaction  of  such  business  within  the  mean- 
ing and  purpose  of  the  statute.  In  this  case  the  foreign  corporation 
has  recognized  its  duty  by  actually  depositing  a  stockbook  with  its 
transfer  agent,  and  the  statute  directs  the  custodian  of  such  book, 
so  deposited  by  the  corporation  in  obedience  to  the  statute,  or  by 
reason  of  the  permissive  provisions  of  the  statute,  to  keep  it  open 
for  inspection  by  stockholders.  The  corporation  having  availed  itself 
of  the  permission  of  the  statute,  and  brought  itself  voluntarily  within 
the  jurisdiction  of  the  state  for  that  purpose,  it  does  not  lie  with  the 
custodian  of  such  book  to  question  the  statute. 

In  Miles  v.  Montana  &  Boston  Copper  Co.,  40  Misc.  "Rep.  282,  285, 
81  N.  Y.  Supp.  974,  in  a  learned  opinion  by  Mr.  Justice  Leventritt, 
this  court  at  Special  Term  has  decided  that  the  having  of  a  trans- 
fer agent  within  the  state  for  the  purpose  of  accepting  the  surrender 
of  old  certificates  and  the  issuance  of  new  certificates  is  having  an 
office  for  the  transaction  of  business  within  the  meaning  of  the  stat- 
ute ;  and  I  entirely  concur  in  that  opinion.  But,  irrespective  of  that, 
the  book  is  now  within  the  jurisdiction  of  this  state,  having  been  de- 
posited by  the  foreign  corporation  in  a  place  designated  by  the  stat- 
ute, and  is,  in  the  hands  of  the  custodian  thereof,  subject  to  the  pro- 
visions of  the  statute. 

The  defendant,  therefore,  having,  by  refusal  to  obey  the  statute,  ren- 
dered itself  liable  for  the  penalty  prescribed  thereunder,  the  jud^^ent 
appealed  irom  should  be  affirmed,  with  costs. 
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(Supreme  Court.  AK>elIate  Dlriaton.  First  Department    October  25,  U12.> 

JUDaiCBMT  (I  14S*)— DXTAUU*— TAOATIOIT— aiOUNDS. 

In  an  action  for  conversion  of  certain  atxwks  and  bonds  belonging  to 
plaintiff,  facts  held  to  show  a  sufflclentiy  meritorious  defense  to  eotltle 
defendant  to  the  vacation  of  a  default  judgment  entered  because  of  his 
alleged  unavoidable  absence,  on  terms  providing  that  the  judgment  should 
stand  as  security  for  defendant,  who  stipulated  tliat  in  the  event  of  bis 
death  the  action  should  not  abate,  but  continue  against  his  estate,  and 
that  he  would  waive  any  objecticHi  to  plaintiff's  testimony  on  the  future 
trial  and  pay  full  costs  uid  a  counsel  fee  to  plaintlCTs  attorney. 

[Ed.  Note.— For  othw  cases,  see  Judgment,  Gent  Dig.  fif  271.  282-286 ; 
Dec.  Dig.  I  146.*] 

Scott,  J.,  dlssentlnfr 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alice  G.  Rycroft  against  Henry  Clay  Pierce.  From  a 
Special  Term  order  denying  a  motion  to  open  a  default  and  vacate  a 
judgment  against  the  defendant  by  default,  he  appeals.  Reversed. 

See,  also,  150  App.  Div.  931,  135  N.  Y.  Supp.  1140. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Underwood,  Van  Vorst  &  Hoyt,  of  New  York  City  (Alton  B.  Park- 
er, of  New  York  City,  of  counsel),  for  appellant. 

Ralph  G.  Barclay,  of  Brooklyn  (Robert  Stewart,  of  Brooklyn,  of 
counsel,  and  Gordon  S.  D.  Kleeberg,  of  New  York  City,  on  the  brief), 
for  respondent 

CLARKE,  J.  The  plaintiff  obtained  a  judgment  upon  an  inquest 
for  $171,149.66  on  March  6,  1912.  On  Ai>ril  22,  1912,  an  order  of 
the  Special  Term  was  entered,  vacating  said  judgment  upon  terms. 
Upon  appeal  to  this  court,  said  order  was  reversed,  the  opinion  there- 
on being  reported  in  135  N.  Y.  Supp.  1140.  The  order  of  this  court 
provided,  however,  as  follows: 

"Without  prejudice  to  an  ai^lication  at  Special  T&em  for  leave  to  renew 
the  motion  to  open  the  default  upon  satisfactory  proof  that  the  defendant 
was  unable  to  come  to  New  York  to  be  presoit  at  the  trial  of  the  case  and 
that  be  has  a  defense  on  the  merits." 

Thereafter  the  motion  was  renewed  at  the  Special  Term  upon  ad- 
ditional papers,  and,  having  there  been  denied,  this  appeal  is  taken. 
The  former  record  on  app^  contained  no  affidavit  of  the  defendant 
*  That  deficiency  is  supplied  in  the  present  record,  and  tiie  facts  now 
shown  present  a  materially  different  case  upon  the  merits. 

The  complaint  alleges  that  on  the  26th  of  May,  1903,  plaintiff  had 
a  stock  account  with  the  firm  of  Arthur  S.  Leland  &  Co.,  bankers  and 
brokers,  composed  of  100  shares  of  the  common  stock  of  the  Hock- 
ing Valley  Railroad  Company,  500  shares  of  the  common  stock  of  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  400  shares  of  the 
common  stock  of  the  Union  Pacific  Railroad  Company,  and  200  shares 
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of  the  preferred  stock  of  the  Missouri,  Kansas  &  Texas  Railroad 
Company,  of  the  reasonable  value  on  that  day  of  $92,700;  that  on 
or  about  the  25th  day  of  May,  1903,  defendant  promised  and  agreed 
with  this  plaintiff  that  if 'she  would  transfer  her  account,  as  it  then 
existed  with  Arthur  S.  Leland  &  Co.,  to  the  firm  of  Post  &  Flagg, 
with  whom  defendant  then  had  an  account,  that  defendant  would 
attend  to,  care  for,  and  provide  for  said  account  of  plaintiff,  ^d  keep 
her  fully  informed  as  to  its  needs,  requirements  and  condition ;  that, 
relying  upon  defendant's  statements,  demands,  and  promises,  and 
believing  same,  she  directed  and  authorized  in  writing  Leland  &  Co. 
to  deliver  to  Post  &  Flagg  the  stocks  and  margin  belonging  to  plaintiff ; 
that  pursuant  to  the  written  authority  of  plaintiff,  dated  May  25,  1903, 
Leland  &  Co.  on  the  26th  of  May  delivered  to  Post  &  Flagg,  bankers 
and  brokers,  for  and  on  account  of  Mrs.  Alice  G.  Rycroft,  said  stocks, 
and  received  from  said  Post  &  Flagg,  on  account  of  payment  thereof, 
$85,644.82;  that  Post  &  Flagg,  pursuant  to  and  in  conformity  with 
directions  given  them  by  defendant,  placed  alt  said  securities  in  the 
account  of  and  to  the  credit  of  said  defendant  as  the  account  then 
existed  upon  their  books,  and  without  the  knowledge,  authority,  or 
consent  of  plaintiff,  and  without  her  subsequent  ratification  of  same, 
and  they  never  advised  nor  informed  her  of  what  had  been  done,  nor 
gave  her  any  knowledge  thAt  her  securities  had  been  appropriated  and 
placed  to  the  credit  of  said  defendant,  until  July,  1909,  nor  did  defend- 
ant make  known  to  her  in  any  way  what  he  had  done ;  that  on  said 
26th  day  of  May,  1903,  said  defendant,  by  directing  and  authorizing 
said  Post  &  Flagg  to  place  the  said  securities  to  his  credit  and  account, 
and  they  having  done  so,  became  possessed  of  said  securities,  thereby 
unlawfully  and  illegally  converting  same  to  his  own  use;  that  at  some 
time  unknown  to  this  plaintiff,  without  her  knowledge,  consent,  or 
authority,  or  subsequent  ratification,  said  defendant  sold,  or  authorized 
and  directed  said  Post  &  Flagg  to  sell,  the  said  securities  and  account 
for  the  same  to  him ;  that  pursuant  thereto  said  Post  &  Fla^  ^d  sell 
said  securities,  and  duly  accounted  therefor  solely  to  said  defendant, 
and  never  informed,  advised,  or  made  known  to  plaintiff  what  they 
had  done  with  her  securities,  until  the  month  of  July,  1909;  that 
frcsn  May  26,  1903,  said  plaintiff  from  time  to  time  asked  and  made 
inquiry  of  said  defendant  about  her  said  account,  and  was  always  in- 
formed that  the  same  was  in  existence;  that  she  never  authorized, 
ratified,  nor  confirmed  any  of  the  acts  of  said  defendant  complained 
of,  and  she  was  not  advised  nor  informed  as  to  defendants  having 
ill^ally  and  improperly,  and  without  any  authority,  converted  and 
appropriated  unto  himself  her  said  securities  and  proceeds  arising 
therefrom  until  June  28,  1909,  when  defendant  first  so  informed  her 
by  letter. 

Upon  the  inquest  she  testified  as  follows : 

**Q.  Wbat  did  be  say  atwut  this  account  wltli  Leland  ft  Oo.T  *  *  *  A. 
He  said,  if  I  would  have  tbe  account  transferred  to  bis  brokers  In  my  name. 
It  would  pat  him  In  a  better  position.  *  *  *  He  said  be  would  also  guar- 
antee the  account  *  *  •  His  brokers  were  Post  &  F\&gg.  *  *  *  As  a 
result  of  that  conyersation  *  *  *  I  authorized  the  transfer.  •  •  •  q 
Wlun  wu  the  first  time  that  you  learned  that  yonr  account  had  not  appeared 
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Upon  Post  &  Flagg's  booka,  If  ever?  A.  That  «u  in  Jnne,  1909.  I  leamea 
It  from  Mr.  Pierce.  *  *  *  Q.  From  the  time  In  May,  1903,  wboi  70a  bad 
authorized  and  directed  the  transfer  of  your  account  In  the  name  of  A.  G. 
Rycroft  ttom  Leland  &  Go.  to  Post  &  Flagg,  until  these  communications 
which  are  In  erldoice  here  of  July  30,  1909,  and  October  26,  1909,  bad  yoa 
ever  beard  from  Post  &  Flagg  In  regard  to  that  account  so  transferred?  A. 
No.  Q.  Had  you,  at  any  time  from  the  26th  of  May,  1903,  down  to  the  time 
when  you  learned  ot  tiwse  facts  In  regard  to  this  account,  era  autb(»ised 
or  dlrectad  any  persm  to  transfer  those  securities  from  that  account  In  anj 
other  name  or  to  any  other  account  than  your  own?  A.  Why,  no.  •  *  • 
Q.  Had  you  any  knowledge  or  intimation  tiiat  the  account  for  those  securi- 
ties had  ever  been  transferred  to  any  account  than  your  own?  A.  No.  Q. 
During  this  interral,  *  •  *  had  you  at  any  time  made  any  Inquiries 
from  Mr.  Pierce  In  regard  to  the  account  which  you  bad  transferred  at  his 
request  to  Post  &  Flagg?  A.  Ob,  yes.  Q.  What  assurances,  If  any,  had  you 
received  from  him  In  answer  to  those  inquiries  regarding  that  account?  A. 
That  everything  was  all  right;  I  had  nothli4>  to  worry  aboiU." 

Mr.  Post  testified: 

"Q.  Will  yon  kindly  state  to  the  jury  what  was  done  with  tbose  securities 
and  that  account,  when  tbi^  were  taken  over  by  your  flnuT  A.  They  were 
placed  In  the  account  standing  on  our  books  of  *H,  Olay  Pleree,  BpedaL'  Q. 
By  whose  direction  did  you  put  them  In  that  account?  A.  By  Mr.  Pierce's 

dlrectloq.  Q.  Subsequently  were  those  stocks  disposed  of  by  your  firm?  A. 
They  were,  sir.  Q.  By  whose  order,  or  by  whose  authority  or  ratification 
thereafter?  A.  They  were  sold  on  orders  of  Mr.  Pierce,  exc^t  the  400 
shares  of  Union  Paclfla  Q.  Did  he  ratify  the  sale  of  tbem  after  they  were 
sold?  A.  He  accepted  it  later;  yes.  Q.  And  the  proceeds  of  those  Btocks 
were  credited  to  whose  account,  if  any?  A.  They  were  credited  to  the  ac- 
count of  'H.  Olay  Pleic^  Speidal.'  Q.  And  subsequently  transfrared?  A. 
I  mlj^t  state  that  at  the  time  this  aeccnmt  was  closed  out  there  was  a 
dency  of  $12,000.  The  defidoicy  was  transferred  to  Mr.  Pierce's  regular 
account.  Q.  Did  yon  or  your  firm  at  any  time  ever  receive  any  authority 
from  Mrs.  Rycroft  to  transfer  that  account  and  those  securities  to  the  ac- 
count of  H.  Clay  Pierce?  A.  We  never  heard  of  Mrs.  Rycroft.  I  never  heard 
that  tbere  was  such  a  person  existing  until  we  received  her  first  lett^ 

*  *  *  on  August  30.  1909.  Q.  You  never  accounted  to  Mrs.  Rycroft  for 
these  Btod»,  or  anything  connected  with  tbem?  A.  No.  sir;  we  never  heard 
of  Mrs.  Bycroft  In  any  way." 

In  the  affidavit  filed  by  Pierce,  as  required  by  the  order  of  this 
court,  showing  that  he  had  a  defense,  he  says : 

"I  did  not,  nor  did  the  firm  of  Post  &  Flagg,  place  the  securities  mentioned 
In  the  complaint  to  my  credit  and  account;  but,  on  the  contrary,  the  said 
securities  were  placed  hi  an  account  entlr^  separate  and  distinct  from  my 
own  personal  account.  *  *  *  the  said  separate  and  distinct  account  bdng 
designated  by  my  directions  upon  the  books  of  Post  &  Fla^  as  *H.  Clay 
Pierce,  Esq.,  Special.'  No  securities  belonging  to  me,  or  to  any  one  else  ex- 
cept the  plaintiff,  were  ever  carried  in  this  account,  nor  were  her  securities 
ever  mingled  with  my  own.   As  a  matter  of  accommodation  to  the  plaintiff, 

*  *  *  I  guaranteed  the  said  Post  &  Flagg  against  any  loss  on  tbls  special 
account,  and  I  actually  sustained  a  personal  loss  In  connection  with  the  ac- 
count amounting  to  (22,984.16.  *  *  •  In  1902,  and  prior  thereto,  plaintiff 
was  engaged  In  a  series  of  stock  speculatitms  on  margin  with  various  broker- 
age firms,  among  whom  were  the  firms  of  Arthur  S.  Leland  &  Co.  and  Sharp 
A  Biyan<  Ukewlse,  on  November  14,  1902,  I  purdiased.  at  the  request  of  the 
plaintiff  and  for  her  account,  through  tbe  said  Post  ft  Flagj;,  700  shares  at 
the  common  stock  of  the  Southern  Pacific  Railroad  Company  at  tiie  price  of 
$64%  per  diare,  the  total  cost  of  such  purchase.  Including  the  brokers*  com- 
missions, being  (45,237.50,  and  I  paid  on  account  of  such  purchase  the  sum 
of  (10,000,  which  had  beea  previously  furnished  to  me  by  the  plaintiff.  The 
balance  of  the  purchase  price,  or  (35,287.60,  was  advanced  by  Post  &  Viagg, 
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wbo  held  the  said  700  shara  *  *  *  as  security  for  snch  advance.  The 
said  stock  was  placed  by  the  said  Post  &  Flags,  bj  my  directions  and  with 
the  consent  of  the  plalntUT.  in  an  account  entitled  'H.  Clay  Pierce,  Qbq., 
SpedaL*  I  guaranteed  Post  &  Flagg  against  loss  in  connection  with  the  said 
adranesB)  •  •  *  and  the  uld  account  was  carried  by  me  wlttaoat  ai^ 
tibange  therein  until  on  or  abont  May  26,  1903.  *  *  *  Mo  other  stocka 
than  the  aforesaid  700  shares  of  Southern  Pacific  Railroad  Company  sto^^ 
carried  for  plalntifT,  were  at  any  time  prior  thereto  carried  In  such  accoant. 
Immediately  prior  to  the  26th  of  May.  1903,  the  plaintiff  requested  me  to 
take  up  and  carry  for  her  In  the  said  special  account  at  the  office  of  Post  & 
Flagg  the  securities  mentioned  In  her  complaint  *  *  *  at  that  time  be- 
ing carried  by  the  plaintiff  at  the'  office  of  said  Arthur  S.  Leland  &  Co. 
*  *  *  The  plaintlfl  had  on  said  date  an  eanity  or  margin  in  said  account 
of  only  9ff,8a2.68,  upon  which  she  was  canning  1,200  shares  ot  qmcnlatlTe 
secarltlea.  *  *  *  On  May  26,  1903,  the  market  i^ce  of  Southern  Pacific 
Sallroad  Oompany  was  approxlmatdy  950  per  share,  so  that  the  market 
price  of  the  plaintiff's  700  shares  of  Southern  Pacific  stock  in  the  special 
account  at  the  office  of  Post  &  Flagg  was  only  $36,000,  against  which  she 
owed  the  sum  of  $36,312.30;  In  other  words,  there  was  a  deficit  in  her  said 
account  at  the  market  price  of  Southern  Pacific  stock  on  May  20,  1903,  of 
$1,812^.  On  said  date  *  *  *  I  consented  to  direct  Post  &  Flagg  to  take 
up  the  plalntUTs  said  securities  at  the  office  of  Arthur  8.  Leland  &  Co., 
and  to  pay  off  the  debit  balance  of  the  plaintiff  thereon ;  the  plaintiff  on  her 
part  agreeing  to  c<»itrtbate  the  sum  of  $5,000^  as  addlthmal  margin.  I  re- 
celTed  on  that  day  the  plalntUTs  check  for  $5,000,  and  Indorsed  the  same 
over  to  the  said  Post  ft  Flagg,  and  the  said  Post  &  Fla^  paid  off  the  plain- 
tiff's d^it  balance  at  the  office  of  said  Arthur  S.  Leland  &  Co.,  to  wit,  the 
said  sum  of  $85,644.82.  The  said  payment  was  charged  against  said  special 
account  and  added  to  the  debit  balance  due  thereon.  The  said  securities 
were  placed  in  the  said  special  account,  which  up  to  that  time  had  contained 
only  the  said  700  shares  of  Southern  Pacific  stock,  and  I  guaranteed  the 
said  Post  &  Fla^  against  loss  with  respect  to  the  said  account,  as  I  had 
previously  done  when  the  same  only  contained  the  said  700  shares  of  South.- 
em  Padflc  sto<ft.  On  May  29,  1908*  I  was  called  upon  by  Post  &  E^agg  to 
pay  them  as  additional  mar^  the  sum  of  $10,000,  which  I  paid  on  said  date 
ont  of  my  personal  funds.  Before  paying  said  sum  out  of  my  personal  funds, 
I  notified  the  plaintiff  of  said  demand  for  margin,  and  asked  her  for  money. 
She  told  me  that  she  had  no  more  money,  and  at  her  reQueat  I  made  said 
payment:.  As  per  statement  of  Post  &  Flagg  of  May  31,  1903,  the  plaintiff's 
debit  balance  was  $107,156.21,  against  whldi  the  said  Post  &  Flags  held  as 
security,  In  addition  to  .my  guaranty,  the  following  securities:  700  shares  of 
Southern  Pacific  Ballroad  Company,  100  shares  of  Hocking  Talley  Railroad 
Company,  600  shares  of  Atchison,  Topeka  &  Santa  F&  Ballroad  Company,  400 
shares  ot  Union  Pacific  Railroad  Company,  and  200  shores  of  Missouri,  Kan- 
sas &  Texas  Railroad  Company  preferred  stock.  No  change  was  made  In 
said  account  until  August  1,  1903,  when  a  change  was  made  In  said  account 
by  direction  of  the  plaintiff.  *  •  *  On  the  evening  of  July  30,  1903,  I  re- 
ceived by  messenger  a  note  from  the  plaintiff,  written  In  her  handwriting, 
which  reads  as  follows:  '[Monogram]  Faythe — Hath — No — Fear.  245  West 
End  Avenue,  Thursday,  5  p.  m.  Dear  Clay:  I  have  held  on  to  Ta.  Chemical 
Just  as  long  as  I  can — and  I  must  let  it  go  tomorrow  unless  we  can  arrange 
in  this  way— yon  sell  my  S.  P.  M.  K.  T.  and  Hocking  Valley— and  take  over 
my  ChODoical— It  will  mean  a  great  less  In  value,  and  on  Oiemlcal  I  will  be 
getting  6%  Interest,  while  on  thes^e  other  stock— notfttiv-  1,300  shares  of 
Chemical  will  mean  about  $3,000  less  than  we  are  now  carrying^-and  be- 
sides getting  good  Interest  Do  you  think  it  wise  to  do  this?  When  my 
Father  estate  is  settled  I  shall  be  able  to  take  the  stock  back — Clay  dear  do 
not  think  I  want  to  you  to  do  any  more  only  to  make  a  in  what  you  are  car- 
rying J  am  going  to  give  the  house  into  the  Real  Elstate  peoples  hands  I  will 
not  be  able  to  keep  it — and  they  can  get  a  good  price  furnished — Please  call 
me  up  Clay  I  must  know  the  first  thing  In  the  morning — Sincerely  Alice 
Rycroft*  •  *  *  Upon  receipt  of  this  letter  I  directed  my  financial  secre- 
tary to  pi^re  for  me  a  statement  ot  the  account  as  of  July  SO,  1908,  vhicb 
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I  was  carrying  for  the  plaintiff  at  tbe  ofllce  of  said  Post  &.  Fi&eg,  in  order 
that  I  might  be  informed  as  to  the  exact  condition  of  said  account,  and,  so 
Informed,  come  to  a  conclusion  as  to  whether  or  not  I  would  accede  to  plain- 
tiff's request  contained  In  her  said  lettw.  ▲  statraaent  of  the  said  account 
was  prepared  by  my  said  financial  secretary  and  sulnnltted  to  me  on  Jvlr 
31,  1003,  or  August  1,  1003,  the  said  statement  of  account  b^ng  In  words 
and  figures  as  follows: 

"  'Statement  of  Mr.  H.  C.  Pierce's  Special  Account  with  Post  &  Flagg,  for 
Account  of  Mrs.  Alice  G.  Bycroft  (?) 
"  'June  30,  1003,  the  debit  bctUmce  this  account  was  as  per  statement  ren- 
dered flOTUi01.M.   Tbe  securities  mentioned  In  said  statement  were  as  fol- 
lows: 

Stock.     As  per  P.  &  F.'s  statem^t  of     As  pw  market  at  dose  of  bnalnekS 
July  27tb.  '03.  July  SOtb,  1903. 

tSouthwn  PacUlc.  700.  at  f41  «28.700.00  «80.800lOO 

tHocklng  Valley,   100,       76   7,500.00     80  8,000;00# 

?Atchlson,  600,        62   31,000.00     82H  81,200.00 

Union  Pacific,       400.        73   :»,200.00     75  80,000.00 

tM.  E.  &  T.  Pfd.,     200,        86   7,600.00     40^  8.026.00# 


Totals  $104,000.00  $108,075.00 

1,300  shares  Va.  Cbem,  at  32   41,600.00) 

1,300  shares  Va.  Cbem.  at  34  (?)   44.20a00| 

Total   16,100.00    and    $  16,026:00 

Satdy.  8/1 

r  New  York,  T 

-l  Jul  31 1903  y  Instructed  P.  A  F.  to  sell  at  to-day's  market 

La  a  a  J 

TOO  Southern  Paclfle 
100  Hocking  Valley 
600  Atchison  Com 
200  M  K  &  T 
6c  take  up  at  Sharp  &  Bryan  800.  Vlr.  Ch«n  Co.  at  $26,750.* 

*****  Upon  receipt  of  said  statement  of  account  I  examined  It,  and 
marked  In  lead  pencil  with  cross-nutrks  tbe  names  of  the  stocks  directed  to 
be  sold  by  the  plaintiff  in  her  said  lett^.  Upon  consideration  of  tbe  figures, 
I  came  to  the  conclusion  that  1  would  be  onwilUng  to  make  tbe  additional 
commitment  Involved  In  ticking  up  the  Bto<^  of  the  \^lnla-OaroIlna  Chemi- 
cal Company  mentioned  in  the  plalntUTs  said  letter,  unless  she  also  gave  me 
authority  to  sell  her  Atchison,  Topeka  &  Santa  stock  In  addition  to  the 
stocks  mentioned  in  her  said  letter.  I  therefore  placed  oi^)oelte  the  word 
'Atchison'  in  lead  pencil  a  '?*  and  thereafter  conferred  with  the  plaintiff  as 
requested  by  her  In  her  said  letter.  At  such  conference  T  undertook  to  take 
over  the  stock  of  the  Virginia-Carolina  Chemical  Company  on  condition  that 
the  plaintiff  would  give  me  authority  to  sell  her  said  Atchlsim  stock  In  addi- 
tion to  the  other  stM^  mentioned  in  her  said  letter,  and  directions  to  do  so 
were  given  me  plaintiff,  l^ereupon  on  August  1,  1903,  I  directed  Post  & 
Flagg  to  sell  at  the  ruling  market  prices  for  that  day  the  700  shares  of 
Southern  Pacific,  the  100  shares  of  Hocking  Valley,  tbe  500  shares  of  Atchi- 
son, Topeka  &  Santa  Fe,  and  the  200  shares  of  Missouri,  Kansas  &  Texas, 
and  •  •  *  to  take  up  at  the  brokerage  firm  of  Sharp  &  Bryan  800  shares 
of  the  Virginia-Carolina  Chemical  Com^ny,  and  to  pay  to  the  said  Sharp 
&  Bryan  the  plaintiff's  debit  balance  against  said  stock,  amounting  to  $26,- 
750.  The  statement  In  plalntUTs  said  letter,  that  there  were  1,300  shares 
of  stock  of  the  Virglnla-Oirollna  Ghooical  Company,  turned  out  to  be  Incor- 
rect Tbe  plaintiff  only  owned  800  shares  of  said  stock.  Finally,  I  directed 
tbe  said  Post  &  Fla^,  upon  receipt  of  the  said  800  shares  of  stock  of  the 
Virginia-Carolina  Chemical  Company,  to  place  the  same  In  the  said  special 
account.  *  *  *  The  total  sum  realized  on  August  8,  1003,  from  the  sale 
of  securities  made  on  that  date,  was  $60,312.60.  *  •  *  There  remained 
for  the  b^efit  of  plaintiff  in  tbe  said  *H.  Clay  Pierce,  Esq..  Special*  account. 
400  shares  of  Union  Pacllh^  800  shares  ol  VIrglnla-OnroUiia  Cbemical,  and 
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100  shares  of  Hocklnsr  Valley,  and  against  these  •  *  •  there  was  a  net 
Indebtedness  on  said  date  of  f65,4S2.U9.  In  the  week  (xunmeQcing  An^st  3, 
1003,  the  brokerage  house  of  Sharp  &  Bryan  falledL  Said  brokerage  house 
had  tteen  dealing  extensively  In  the  stock  of  the  Virginia-Carolina  Chemical 
Company,  and  upon  their  failure  the  price  of  said  stock  broke  from  approx- 
imately ¥32  B  share  to  approximately  $21  a  share.  •  «  •  i  was  absent 
from  the  city  during  the  week  commencit^  August  3,  1903.  During  tliBt 
week  Post  ft  Fi&gg  for  fheir  protection  sold  the  aforesaid  400  shares  of 
Union  Pacific  on  August  5,  1903,  for  $28,950,  •  •  •  and  on  August  6th 
the  800  shares  of  Virglnla-Garolina  for  $16,72S,  •  •  •  leaving  In  dald 
account,  after  said  last-mentioned  sale,  only  100  ^ares  of  the  Hocking  Val- 
ley Railroad  Company,  as  against  which  there  was  a  debit  balance  of  $19,- 
807.09.  The  said  100  shares  of  Hocking  Valley  were  subsequently  sold  on  Au- 
ffost  19. 1903.  for  the  net  sum  of  *  *  *  -  $7,187.50,  learlDg  a  debit  balance  In 
said  account  of  $12,662.63,  which  I  was,  because  of  my  guaranty  of  the  ac- 
count,  BDbseguently  obliged  to  pay,  togetb«  with  the  accrued  interast  there- 
on ;  the  total  payment  paid  by  me  on  account  of  principal  and  Interest  being 
$12,964.18.  •  ♦  •  Upon  my  return  to  the  city  In  August,  1903,  I  learned 
that,  because  of  the  decline  in  the  prices  of  the  Bto<^  still  contained,  on  Au- 
gust 8,  1903,  In  the  account  kept  by  me  for  the  plaintiff  with  Post  &  Flagg, 
designated  *H.  Clay  Pierce,  Esq.,  Special,*  said  remaining  securities  had 
bem  sold  out  by  Post  &  Flag:,  learing  the  debit  balance  above  referred  to. 
•  •  •  From  the  facts  stated  alwre  and  the  records  attached  hereto,  nei- 
ther the  700  shares  of  Southern  Pacific  stock,  nor  the  stock  mentloaed  In 
this  complaint,  nor  the  stock  taken  over  at  plaintiff's  request  from  Sharp  ft 
Bryan,  was  at  any  time  placed  to  my  personal  account  at  the  brokerage 
house  of  Post  &  Flagg,  They  were  always  kept  t(^ther  In  a  separate  ac- 
count for  the  lAaintilTs  benefit,  and  the  plaintKTs  loss  was  In  no  way  dne  to 
any  act  of  mine.  I.  In  tect.  mitigated  what  would  otherwise  have  hem  her 
loss  by  paylnff  her  deUt  balance  at  the  office  of  Post  ft  Flagg." 

Mrs.  Rycroft  and  her  two  counsel  admit  in  their  affidavits  that 
before  the  taking  of  the  inquest  they  knew  of  the  letter  from  her 
of  July  30,  1903,  quoted  supra,  and  had  a  copy  of  it.  It  is  true 
she  denies  that  she  ever  had  any  conference  with  defendant  or 
gave  him  any  directions  after  the  writing  of  such  letter.  In  this 
she  is  flatly  contradicted  by  the  defendant,  and  he  is  corroborated 
to  a  considerable  extent  by  documentary  evidence.  She  is  proceed- 
ing as  upon  a  conversion  on  May  26,  1903,  and  she  denies  that  she 
requested  the  defendant  to  take  up  or  carry  for  her  in  the  said 
special  account  the  securities  mentioned  in  the  complaint,  and  re- 
iterates the  testimony  which  she  gave  upon  the  inquest,  where  she 
said  that  the  first  time  that  she  learned  that  her  account  had  not 
appeared  in  her  name  upon  Post  &  Fogg's  books  was  in  June, 
1909,  and  that  she  had  never  authorized  or  directed  any  person  to 
transfer  those  securities  in  any  other  name  or  to  any  other  account 
than  her  own. 

In  view  of  the  fact  that  this  lady  was  an  experienced  operator, 
who  knew  that  brokers  were  in  the  habit  of  sending  regfular  state- 
ments in  regard  to  all  open  accounts  in  their  offices,  and  the  fact 
that  she  never  received  any  from  Post  &  Flagg,  the  fact  that  the 
Southern  Pacific  stock,  which  opened  the  H.  Clay  Pierce,  Special, 
account  in  1902,  was  ordered  to  be  sold  by  her  in  her  letter  of 
July  30th,  and  is  not  included  in  her  cause  of  action,  the  fact  that 
the  800  shares  of  Virginia  Chemical  held  in  her  name  in  the  office 
of  Sharp  &  Bryan  were,  as  matter  of  fact,  transferred  from  said 
office  to  Post  &  Flagg  in  accordance  with  her  letter,  which  could 
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not  have  been  done  without  her  written  authorization  to  Sharp  & 
Bryan,  and  are  not  included  in  her  cause  of  action,  though  trans- 
ferred to  the  same  account  and  treated  in  the  same  way  as  the 
items  of  which  she  does  complain,  are  matters  strongly  corroborat- 
ing the  defendant's  story,  and  throw  grave  doubt  upon  her  testi- 
mony that  she  had  no  conference  with  him  after  the  sending  of 
said  letter.    It  will  be  recalled  that  in  said  letter  she  wrote: 

"I  have  held  on  to  Va.  Chemical  just  as  long  aa  I  can — and  I  must  let  It 
go  to-morrow  unless  we  can  arrange  in  this  way — ^yoa  sell  my  S.  P.  M.  E.  T. 
and  Hocking  Valley— and  tak«  orer  my  (Aemlcal.'' 

Precisely  what  was  done.  It  is  not  necessary  for  us  at  this  time 
to  hold  that  the  defendant  has  made  out  a  complete  defense  to  the 
whole  cause  of  action.  Enough  has  been  established  to  raise  a 
strong  presumption  against  the  validity  of  the  plaintiff's  claim,  at 
least  in  its  entirety.  Under  such  circumstances,  in  the  interests 
of  justice,  we  are  unwilling  to  permit  this  judgment  to  stand.  We 
think  that  a  real  trial  should  be  had  in  open  court,  where  the  con- 
flicting stories  may  be  tested  according  to  the  course  of  the  com- 
mon law.  The  plaintiff  does  not  meet  the  attack  upon  the  integrity 
of  her  testimony,  and  of  the  judgment  obtained  thereon,  made  by 
the  production  of  this  letter,  while  she  and  her  counsel  admit  that 
they  were  aware  of  it,  and  had  a  copy  of  it  at  the  time  of  the  in- 
quest. 

The  averment  is  made  by  one  of  the  counsel  in  his  affidavit  that 
there  is  evidence  which  deponent  in  justice  to  his  client  cannot  at 
this  time,  without  prejudice  to  her  other  case  now  pending,  dis- 
close here,  which,  in  deponent's  judgment,  answers  in  an  entirely 
satisfactory  manner  the  claims  of  the  defendant  based  upon  this 
alleged  letter  as  made  by  him.  If  plaintiff  is  not  willing  to  disclose 
such  alleged  evidence  in  order  to  maintain  her  judgment,  a  trial 
ought  to  be  had  upon  which  both  parties  will  have  the  opportunity 
to  disclose  all  the  facts  and  the  whole  truth  touching  their  mutual 
relations. 

The  order  appealed  from  should  therefore  be  reversed,  the  mo- 
tion granted,  the  default  opened,  and  a  new  trial  ordered,  upon  the 
following  terms :  That  the  judgment  is  to  stand  as  security ;  that 
the  defendant  stipulates  that,  in  the  event  of  his  death  before  the 
trial  of  this  action,  the  action  shall  not  abate,  but  shall  continue 
against  his  estate,  and  that  all  the  provisions  of  section  829  of 
the  Code  of  Civil  Procedure  are  and  will  be  waived  by  him  in  re- 
spect to  the  testimony  of  the  plaintiff  upon  any  future  trial  of  this 
action;  that  the  full  costs  and  disbursements  of  the  action,  to  the 
present  time,  together  with  $500  counsel  fee,  be  paid  by  the  de- 
fendant; and  that  the  case  be  placed  upon  the  day  calendar  for 
speedy  trial.   Settle  order  on  notice. 


INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  LAUGHLIN,  JJ., 


SCOTT,  J.  (dissenting).  I  dissent,  and  vote  for  an  affirmance 
of  the  order.  The  undisputed  facts  compel  the  conclusion,  to  my 


concur. 
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mind,  that  the  defendant's  default  was  intentional  and  premedi- 
tated. I  cannot  doubt  that  he  left  the  city  of  New  York  without 
the  slightesf  intention  of  returning  until  it  suited  his  convenience 
to  do  so.  He  simply  relied  upon  the  facility  with  which  defaults 
liave  commonly  been  opened  in  this  city  with  no  greater  penalty 
than  the  imposition  of  a  bill  of  costs.  In  my  opinion,  the  defend- 
ant's deliberate  default  exhibited  a  clear  contempt  of  the  power 
or  willingness  of  the  court  to  assert  its  authority.  The  former  or- 
der of  this  court  authorized  the  defendant  to  renew  his  application 
at  Special  Term  to  opeA  the  default  "upon  satisfactory  proof  that 
the  defendant  was  unable  to  come  to  New  York  to  be  present  at 
ihe  trial  of  the  case  and  Uiat  he  has  a  defense  on  the  merits."  He 
■certainly  has  not  established  by  satisfactory  proof  that  he  was  una- 
ble to  come  to  New  York,  and  the  prevailing  opinion  does  not 
refer  to  any  such  proof.  On  the  contrary,  the  proof  is  all  to  the 
«ffect  that  he  could  have  returned,  if  he  had  chosen,  although,  per- 
haps, at  some  personal  inconvenience. 

As  to  the  merits,  the  defendant  now  offers  a  radically  different 
■defense  from  that  pleaded  in  his  answer,  and  one  which,  upon  the 
present  state  of  the  pleadings,  he  could  not  prove.  His  answer 
4enies  liability,  because  plaintiff's  stocks  were  sold  by  Post  & 
Flagg,  his  brokers,  without  his  knowledge  or  authority.  He  now  says 
that  the  stocks  were  sold  by  his  orders  and  authority,  upon  the 
faith  of  a  letter  written  to  him  by  plaintiff  which  he  treats  as  a 
•direction  to  sell,  although  there  is  certainly  some  ground  for  her 
■contention  that  it  merely  sought  advice.  The  defendant  has,  there- 
fore, neither  excused  his  nonappearance  nor  shown  a  good  defense 
upon  the  pleadings  as  they  stand,  and  in  my  opinion  is  not  en- 
titled to  the  favor  of  the  court. 


■(78  Miac  Bep.  84.) 

In  n  OBJDOIIONS  TO  NOMINATION  CERTIFICATB  OF  BAILLEB  TOR 
MAYOR  OF  CITY  OF  COHOBS. 

(Supreme  Court,  Albany  County,  at  CAamben.   October  26,  1912.)  * 

1.  BUOnONS  (i  143*) — iNDEPKIfDKNT  NOUINATION — SlQNKBB. 

Under  Election  Law  (Consol.  Laws  1909,  c.  17)  {  123,  providing  that  no 
separate  sheet  comprising  an  Independent  certlflcate  of  nomination  shall 
be  received  and  filed  if  5  per  cent  of  tbe  names  appearing  thereon 
are  fraudulent  or  forged,  signers  of  an  independent  certificate  of  nomina- 
tion who  have  failed  to  register  will  not  be  deemed  fraudulrait,  In  view 
of  the  farther  prorlaion  of  the  statute  that  a  failure  to  register  shall 
merely  result  In  the  name  of  the  signer  not  b^ng  counted. 

[Ed.  Note.— For  other  eases,  see  Elections,  Omb  Dig.  1 121;  Dea  Dig. 
|14S.*3 

2.  ElJCCnONB  (H  143*) — ^InDBPENDElfT  CkBTIFICAn  OF  Nohzhatioit-^Tbavdu 

LBITT." 

The  duplication  of  names,  whether  Intentional  or  not,  upon  the  sheets 
filed  for  an  Indepeudent  certlflcate  of  nomination,  Is  fraudulent  within 
Election  Law  (CihiboL  Laws  1908,  c.  17)  1 123,  providing  that  no  separate 
sheet  comprising  an  Independent  cotMcate  of  nomination  shall  be  re- 
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celved  and  filed  if  0  per  cent,  of  ttie  names  there<Hi  are  fraodnlent,  and 
such  names  cannot  be  counted  in  eltbor  i^ce  in  wbicta  tb^  appear. 

[E(L  Note.— For  otli«  caaeB.  see  ElecUona^  Cent  Dig.  i  isa;  Dec  Die 
I  143.* 

For  ofber  deflnltlona.  we  Worda  and  nuaaes,  vol.  8.  vP-  2967-29SB.1 

In  re  objections  to  a  nomination  certificate  for  mayor  <^  the  fity 
of  Cohoes.  Certificate  declared  void. 

Charles  Templeton,  of  Albany,  for  objectors. 
Walter  H.  Wertime,  of  Cohoes,  for  respondents. 

CHESTER,  J.  Although  the  objector  insists  that  the  statute 
requires  800  electors  to  make  a  valid  certificate  for  the  independent 
nomination  for  mayor,  it  may  be  assumed  for  the  purposes  of  this 
case  that  500  only  are  requisite  as  claimed  by  the  counsel  for  the 
respondent.  The  certificate  in  question  bears  548  names  of  persons 
on  63  separate  sheets  who  appear  to  have  taken  the  oath  prescribed 
by  law.  Of  these  23  arc  names  of  persons  who  are  not  registered 
so  as  to  entitle  them  to  vote  at  tjfie  ensuing  election,  and  7  are 
duplications  or  names  of  persons  who  have  signed  twice. 

It  is  urged  by  the  objector  that  all  these  names  are  subject  to 
the  provision  of  the  Election  Law  (Consol.  Laws  1909,  c.  17)  §  123, 
that: 

"No  separate  sheet  comprising  an  Independoit  cwtlflcate  of  nomination,, 
where  sncb  certificate  consists  of  more  tban  (me  sheet,  shall  be  received  and 
filed  with  the  custodian  of  i»4mary  records  If  five  pw  centum  ot  the  names 
appearing  on  each  sheet  are  fraodnlent  or  forged." 

This  is  a  drastic  provision,  and  is  aimed  at  procuring  honesty  in 
the  preparation  and  filing  of  these  certificates.  Its  validity  has 
been  upheld  by  the  courts.  Matter  of  Terry,  146  App.  Div.  520. 
131  N.  Y.  Supp.  841,  affirmed  203  N.  Y.  293,  96  N.  E.  931. 

[1]  I  cannot  agree,  however,  with  the  contention  of  the  objec- 
tors that  this  5  per  centum  rule  can  properly  be  made  to  apply  to- 
the  signers  who  have  failed  to  register,  primarily  for  the  reason 
that  the  statute  itself  provides  what  the  effect  of  such  failure  shall 
be,  and  that  is  that  his  name  shall  not  be  counted.  Election  Law, 
§  123.  The  failure  to  register  might  arise  from  causes  entirely  be- 
yond the  control  of  the  person  signing,  and  for  which  the  persons 
instrumental  in  procuring  signatures  to  tlie  certificate  were  in  no^ 
wise  responsible.  I  conclude,  therefore,  that  I  would  not  be  war- 
ranted in  holding  such  failure  to  be  a  legal  fraud  within  the  mean- 
ing of  the  clause  quoted.  Twenty-three  names  only  should  be  de- 
ducted from  the  certificate  on  this  account. 

[21  I  think  that  the  duplications  of  names  must  be  regarded  as 
fraudulent  under  the  statute,  and  that  the  5  per  centum  rule  applies. 
It  may  be  conceded  that  most  of  these  electors  did  not  intend,  as 
most  of  them  have  testified,  to  sign  twice,  and  that  they  did  not 
intend  to  commit  any  wrong  by  so  doing,  yet  that  should  not 
change  the  rule.    It  is  the  act,  and  not  the  intent,  sworn  to  after 
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the  discovery  of  the  act,  that  should  govern.  The  law  will  not 
sanction  repeating  upon  a  certificate  for  independent  nominations 
any  more  than  it  will  at  a  primary  or  at  an  election.  An  inspec- 
tion of  the  certificate  would  at  once  reveal  to  a  careful  observer 
the  duplication  of  the  names,  and  yet  no  adequate  precautionary 
measures  were  taken  to  prevent  a  duplication  of  names  on  the  cer- 
tificate, nor  to  erase  any  of  them  therefrom  before  it  was  filed.  The 
burden  is  on  those  instrumental  in  procuring  the  execution  of  cer- 
tificates like  this  to  keep  them  free  from  dishonesty  and  fraud  if 
they  are  to  save  them  from  the  effect  of  the  drastic  provisions  of 
the  statute  which  have  been  made  to  safeguard  the  public  interests. 

The  duplication  of  the  names  being  fraudulent  within  the  mean- 
ing of  the  statute,  they  cannot  be  counted  in  either  place  where 
they  appear,  and  all  the  names  on  every  separate  sheet  upon  which 
5  per  centum  of  such  names  appear  must  be  eliminated  in  the 
count.  These  7  duplicated  names  appear  on  11  separate  sheets  con-' 
taining  110  other  names,  on  each  erf  which  sheets  except  two  5  per 
centum  of  the  names  are  fraudulent.  The  two  excepted  sheets 
contain  42  names,  leaving  68  to  be  deducted  besides  14  for  the  7 
duplicates  or  82  on  this  account.  To  these  must  be  added  the 
23  who  failed  to  register,  making  105  all  told  to  be  deducted  from 
the  548  contained  on  the  certificate  leaving  it  short  of  the  requisite 
ntmiber,  even  if  500  only  are  necessary. 

The  certificate  must  therefore  be  declared  void.* 


(78  Hlsc.  Rep.  86.) 

In  re  OBJECTIONS  TO  NOMINATION  CERTIFIOATB  OF  ARGHIBAr.I> 
FOR  ASSKSSOR  OF  dTT  OF  COHOBS. 

(Snprme  Oonrt,  Atbanr  Oovnty,  at  Oiambav.   October  2S,  1912l) 
Blbctionb  (I  m*)— mpgrawrmre  Ciiitificatb  or  nohiitation— 7RAtTDm.aNT  SiOMA-nnaB. 
Where  a  certificate  of  nomination  contains  549  names  on  70  separate  obAets,  and  ST 
are  aamea  ot  penons  not  regUrtered,  and  %  are  duplications,  vhlcli  appear  oa  U  Mp- 
arate  ilieats,  on  aacli  of  vUeb  I  per  cent,  ot  the  names  are  trandulent,  the  oerUflcate 


Pid.  Noter^or  other  eaaes,  mm  IHaetlau.  Oent  DUr.  1 1&;  Dee.  Dig.  |  Itt.*] 

In  the  matter  ctf  <A]ectiona  to  nomination,  oertlflcate  of  Andrew  Anbtbald. 
Jt^  filed  for  the  nomination  of  aaaessor  of  tike  city  of  Ooboea.  Oertlflcate 
dedareS  Invalid. 

Charles  Templeton,  of  Albany,  fw  objectors. 
Walter  H.  Wwtlm^  tA  Ooboea,  for  resptMideiita. 

GHE^TCR,  J.  The  oertlflcate  contains  549  oamea  on  70  separate  ebeets. 
Of  these  27  are  naniea  of  persons  not  roistered  and  9  irre  dapUcatlras.  The 
duplicated  names  appear  on  10  separate  sheets  containing  88  other  names,  on 
each  of  which  5  per  centum  of  the  names  are  fraudulent 

Applying  the  principles  stated  In  the  Matter  of  William  Balllee,  Candidate 
for  Mayor.  137  N.  T.  Snro.  967.  decided  herewith,  there  most  be  deducted 
27  names  of  persoiu  not  registered,  18  for  duplicated  namea  and  88  Tinder 
tee  B  per  centum  rule,  a  total  of  138,  leaving  but  416  np(m  the  cwtlflcate 
tu  be  cotmted. 

The  certificate  moat  be  declared  void. 


Is  void. 
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(78  Mlac.  Sep.  87.) 

In  re  OBJECTIONS  TO  NOMINATION  OBBTIFIOATE  FOB  ALDBBHEN 
IN  CITY  OF  OOHOEB. 

(Bnprau  Goort;  Albany  County,  At  Clutmbers.  October  2B^  1912.) 

OoNgriTunowAi,  Law  (|  48*) — Constitutionautt  or  Statxjtxs. 

A  statute  Bhould  not  be  beld  unconstitutional,  especially  by  a  Justice 
sitting  at  Special  Term  or  at  chambers,  unless  the  question  Is  free  from 
doubt 

[Ed.  Note.— For  other  casee,  see  Constitatlonal  Law,  Cent  IHg.  |  46; 
Dec.  Dig.  I  48;*  Statutes,  Cent  Dig.  |  66.] 

In  re  nomination  certificate  for  aldermen  in  the  dty  of  Cohoes. 
Certificates  declared  invalid. 

Charles  Templeton,  of  Albany,  for  objectors. 
Walter  H.  Werdme,  of  Cohoes,  for  respondents. 

CHESTER,  J.  In  applying  the  princi{rfes  enunciated  in  Matter  of 
Bailee,  137  N.  Y.  Supp.  957,  decided  herewith,  the  following  results 
are  obtained : 

In  the  Second  ward  case  there  are  115  names  on  19  separate  sheets. 
Of  these  10  are  not  registered  voters  and  6  are  duplicated.  The 
duplicated  names  appear  on  8  separate  sheets  containing  46  other 
names,  on  each  of  which  sheets  excepting  one  containing  21  names  the 
5  per  centum  rule  must  ^ply.  A  deduction  of  47  names  must  be 
made  leaving  68  to  be  counted. 

In  the  Fourth  ward  case  there  are  111  names  on  29  separate  sheets. 
Of  these  5  are  not  registered,  1  is  not  a  resident  of  the  ward,  and  1 
is  duplicated.  The  duplicated  name  appears  on  two  separate  sheets 
containing  10  other  names,  on  each  of  which  the  5  per  centum  rule 
must  apply.  A  deduction  of  18  names  must  be  made,  even  though  the 
5  per  centum  rule  is  not  applied  to  the  sheet  where  the  nonresident 
has  signed.  It  is  not  necessary  to  determine  that  question  in  this  case. 
Only  93  names  are  properly  to  be  counted  in  this  case. 

In  the  Fifth  ward  case  there  are  101  names  on  25  separate  sheets. 
Of  these  2  are  not  r^stttcd,  and  1  is  a  nonresident  of  the  ward,  leav- 
ing only  98  names  to  be  counted,  without  applying  the  5  per  centum 
rule  to  the  sheet  where  the  nonresident  has  signed. 

In  the  Sixth  ward  there  are  104  names  on  19  separate  sheets.  Of 
these  3  are  not  registered,  1  is  a  nonresident  of  the  ward,  and  4  are 
duplications.  The  duplicated  names  appear  on  7  separate  sheets  con- 
taining 47  other  names,  on  each  of  which  the  5  per  centum  rule  must 
apply.  Fifty-nine  names  must  be  deducted,  leaving  45  only  to  be 
counted. 

It  is  claimed  by  the  respondents  that  the  provision  of  the  Election 

Law  (Consol.  Laws  1909,  c.  17,  §  12^,  requiring  100  voters  to  join 
in  making  an  independent  certificate  for  the  nominaticm  of  a  candidate 
for  ward  officers  in  a  city,  is  unconstitutional  because  being  unrea- 
sonable^  This  provision  in  the  law  is  not  a  recent  one,  and  the  stat- 
utes have  to  be  examined  back  to  chapter  680  of  the  Laws  of  18^, 
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where  in  section  57  a  less  number  is  required.  Under  the  amendments 
to  tills  section  in  1896  (chapter  909).  of  1899  (chapter  363),  and  1901 
(chapter  604)  100  names  have  been  required.  It  does  not  appear  that 
during  all  these  years  when  that  number  have  been  required  any  judi- 
cial determination  has  been  made  that  the  number  is  unreasonable. 

It  is  a  well-settled  principle  that  a  provision  of  law  should  not 
be  held  unconstitutional,  unless  the  question  is  free  from  doubt,  and 
especially  not  by  a  justice  sitting  at  Special  Term  or  at  chambers.  I 
do  not  think  under  the  evidence  in  these  cases  in  respect  to  the  nimi- 
ber  of  registered  electors  in  these  several  wards  that  I  would  be  jus- 
tified in  holding  the  requirement  of  the  statute  to  be  so  unreasonable 
as  to  render  the  unconstitutionality  of  the  provisions  free  from  doubt. 
I  think,  therefore,  that  the  provision  of  the  statute  requiring  100 
names  must  govern.  This  being  so,  it  results  in  a  determination  that 
each  of  the  four  certificates  in  question  purporting  to  nominate  inde- 
pendent candidates  for  aldermen  in  these  several  wards  is  insufficient, 
and  that  each  of  such  certificates  mtist  be  dedared  to  be  invalid. 


(Snprome  Oonrt,  Ai^late  Term,  First  Department  November  8,  1912.) 

OouBTs  (I  188*)  —  Municipal  Coubts  —  Disiasa&i.  tob  NoKAPPEASAnoi— 
Opening  Dkfatjlt. 

The  dismissal,  for  nonappearance  of  tlie  parties,  of  a  eanse  which 
the  parties  had  stipulated  to  adjourn,  did  not  terminate  the  court's 
Jurisdiction,  and  It  could  opm  the  debult  and  Tacatei  the  Judgment  of 
dlsmtoaal,  and  should  bare  done  so,  where  no  good  reason  was  shown 
In  the  affidavits  opposing  the  motion  for  not  opening  the  default. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  H  412,  41S, 
429,  458;  Dec.  Dig.  |  189.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  De- 
partment. 

Action  by  Morris  Goldstein  against  the  Mason ,  Seamon  Trans- 
portation Company.  From  an  order  denying  a  motion  to  vacate 
a  judgment  of  dismissal  and  open  plaintiff's  default,  he  appeals. 
Reversed,  and  cause  restored  to  the  calendar. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Greenbaum  &  Rifkind,  of  New  York  City,  for  appellant. 
Corbitt  &  Stern,  of  New  York  City  (George  Feinberg,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  After  issue  was  joined  in  this  action,  and  sev- 
eral adjournments  were  had,  the  attorneys  for  the  respective  par- 
ties entered  into  a  written  stipulation  adjourning  the  case  from 
March  20  until  April  3,  1912.  Iliis  stipulation  was  made  on  March 
18th,  two  days  before  the  day  set  for  trial.  On  March  20th,  neither 
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side  appearing  in  court  to  answer  the  call  of  the  calendar,  the 
case  was  dismissed.  The  plaintiff  thereafter  moved  upon  notice  to 
open  his  default  and  vacate  the  judgment  of  dismissal,  which  mo- 
tion was  denied. 

The  court  below  did  not  lose  jurisdiction  of  the  case  by  reason 
of  the  dismissal.  Johnson  v.  Monahan,  47  Misc.  Rep.  689,  94  N. 
Y.  Supp.  351.  No  good  reason  was  shown,  in  the  affidavits  op- 
posing the  motion  to  open  the  default,  why  the  same  should  not 
have  been  granted,  and  the  order  must  be  reversed. 

Order  reversed,  and  cause  restored  to  the  calendar,  with  costs 
to  the  appellant  to  abide  the  event. 


(78  Misc.  Rep.  165.) 

•rXSLLT  T.  NEW  TOBK  TJMBB  GO. 
(Snpreme  Court,  Appellate  Term,  First  D^artment  Norember  8,  1912.) 

1.  PLBADino  (I  229*)— Aduissionb. 

Under  Code  Civ.  Proc.  §  522,  providing  that  eiach  material  allegatloD 
of  the  complaint,  not  controverted  by  the  answer,  will  be  taken  as  tme, 
the  answer  in  libel,  bj  not  denying  publication,  admitted  it. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  270-275;  Dea 
Dig.  f  129.*] 

2.  PzjEADinO  (I  94*) — ANSWXB— SlPiJtATB  DEmTSBB. 

Each  separate  defense  should  be  tested  by  its  own  allegationa. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Oent  IMg.  il  191, 192;  Dec. 
Dig.  I  91.«] 

8.  LiBSL  AND  SlANDEB  (H  94*) — JUBTDIOATION — SUFnOUNOT. 

Where  the  alleged  libel  was  the  making  of  a  statonent  Uiat  plaintiff 
swore  that  her  father  was  dead,  bnt  that  the  father  appeared  in  oonrt 
at  the  time,  and  that  plaintiff  knew  throughont  the  trial  that  he  was 
living,  a  Justification,  showing  that  plaintiff  swore  that  her  fother  was 
dead  merely  on  information  and  belief,  and  that  she  knew  Uiat  he  was 
then  living,  waa  as  bread  as  the  alleged  llb^,  and  sufficient 

[Ed.  Note.— For  other  cases,  see  lAbA  and  Slander,  C3ent  IMg.  H  219- 
226;  Dea  Dig.  |  91.«] 

4,  LIBBL  AND  BUHDXE  (i  91*>-^TUSnnCATI0N — BumCIBNOT. 

A  justification  in  abe\  most  be  as  broad  as  the  llbet 
[Ed.  Note.— For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  |f  219- 
225 ;  Dea  Dig.  f  94.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Mary  Tully  against  the  New  York  Times  Company. 
From  an  interlocutory  judgment,  sustaining  a  demurrer  to  a  part 
of  the  answer,  defendant  appeals.  Reversed,  and  demurrer  over- 
ruled. 

Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 

Levcntritt,  Cook  &  Nathan,  of  New  York  City  (Alfred  A.  Cook, 
of  New  York  City,  of  counsel),  for  appellant. 
William  F.  Unger,  of  New  York  City,  for  respondent. 

ettW  ASMS  ■•■  SUM  twls  A  I  KIlMSm  IB  Dso.  *  Ab.  ZHis.  im  to  dstab  *  Bap'r  lAdUM 
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GUY,  J.  Plaintiff  sues  to  recover  damages  for  libel  consisting 
in  the  publication  of  the  following  article  in  defendant's  daily  news- 
paper : 

"OlUMt  Halts  a  |S0;00a  Suit   But  John  Tally  Proves  to  be  a  Reality  After 

All  to  His  DBughtera." 
"A  snlt  (or  960.000  against  the  City  of  New  York  was  put  on  trial  yester- 
day before  Justice  Dugro  and  a  jury  In  the  Supreme  Court  The  plaintiffs 
in  the  case  were  three  sisters  at  the  dead  man,  Catherine,  Mary  and  Julia 
Tully.  In  order  to  bring  the  salt  they  bad  sworn  that  their  parents  w^ 
dead  and  toc^  lettm  of  admlnlstratlfm  U>r  their  brother's  estate.  A  rough 
paTunent  pitched  Tolly  ait  a  track  and  killed  him.  Cathnlne  ms  <m  th» 
stand  whm  the  policeman  attached  to  the  Corporation  Connael's  office  brought 
a  man  into  the  court  room.  As  soon  as  the  wltneas  saw  him  she  began  to 
scream.  In  a  mom^t  the  two  other  sisters  were  also  screaming.  The  man 
the  Corporation  Counsel  had  brought  Into  court  was  John  Tully,  the  father 
of  the  three  girls.  As  soon  as  they  recovered  from  their  hysteria  they  ex- 
plained that  they  had  not  seen  him  for  nine  years,  and  thouf^t  he  was  dead. 
They  added  that  they  screamed  beoause  they  thought  a  ghost  had  come  to 
court  Tolly  Insisted  that  though  he  had  bem  s^rated  from  hla  fiimlly, 
the  glrla  knew  throoghont  the  proceedings  that  he  was  alive  and  where  he 
could  be  found.  Justice  Dugro  snapoided  the  trial  and  will  make  inquiry 
Into  the  drcomstaiices  of  the  case  to-day." 

The  first  separate  defense  is  justification ;  the  second,  privilege. 
It  is  alleged  in  the  first  defense  that  on  April  15,  1911,  letters  of 
administration  on  the  estate  of  the  deceased  brother  of  the  plain- 
tiff were  £p*anted  to  his  mother;  that  she,  as  his  administratrix, 
brought  an  action  to  recover  damages  for  his  death ;  that  on  Octo- 
ber 6,  1911,  she  died,  and  plaintifiF  was  appointed  administratrix 
de  bonis  non  of  her  brother's  estate  on  November  3,  1911,  and  con- 
tinued the  action  brought  by  her  mother.  The  plaintiff,  in  order 
to  obtain  said  letters  of  administration  de  bonis  non,  alleged  in 
her  petition  as  follows : 

"And  yoor  petitioner  has  been  lnt(»med  and  believes  that  the  deceased 
1^  him  surviving  said  Julia  A.  Tolly,  his  mother,  who  has  since  died  as 
above  stated ;  Ellen  Rellly,  bis  sister ;  yoor  petltlonw,  Mary  A.  Tolly ;  John 
Tully,  a  brother;  Eugene  Tully,  a  broths;  Joseph  Tall7>  a  brother;  and 
Catherine  Tully,  a  sister— m  M»  only  neat  of  kin." 

Plaintiff  demurred  to  this  defense  as  insufficient  in  law,  and  the 
demurrer  was  sustained.  Her  contentions  are:  First,  that  a  de- 
fense of  justification  must  admit  the  publication,  and  that  nowhere 
in  said  first  separate  defense  is  such  admission  to  be  found. 

[1,2]  Under  section  522  of  the  Code  each  material  allegation 
■of  the  complaint  not  controverted  hy  the  answer  is  to  be  taken 
ns  true.  It  is  elementary  that  each  separate  defense  is  to  be  tested 
alone,  and  therefore,  by  not  denying,  it  admits,  publication. 

[3,4]  Plaintiff's  second  objection  to  the  defense  is  that  the  jus- 
tification is  not  as  broad  as  the  Hbel,  inasmuch  as  the  alleged  libel 
charges  plaintiff  with  having  sworn,  in  substance,  that  her"  father 
was  dead,  and  the  facts  pleaded  in  justification  show  that  she 
made  such  oath  only  on  information  and  belief.  The  rule,  however, 
is  that  the  justification  must  be  as  broad  as  the  libel,  not  that  it 
must  be  as  broad  as  all  the  immaterial  and  irrelevant  facts  alleged 
in  the  libcL 
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The  alleged  libel  consists  in  the  statement  that  plaintiff  swore 
that  her  father  was  dead,  while  the  father,  appearing  in  court, 
stated  that  the  plaintiff  "knew  throughout  the  proceedings  that  he 
was  living."  If  she  knew  that  he  was  living,  it  is  quite  immaterial 
whether  she  swore  unqualifiedly  that  he  was  dead,  or  swore  to 
the  same  fact  on  information  and  belief.  Bennett  v.  Leeds  Mfg. 
Co..  110  N.  Y.  150,  17  N.  E.  669. 

The  defense  of  justification,  however,  does  not  rest  solely  upon 
the  allegations  set  forth  in  the  first  defense  as  to  what  actually 
transpired  in  court,  but  alleges  other  facts,  including  an  alleged  let- 
ter written  by  plaintiff,  at  or  about  the  time  of  swearing  to  the  peti- 
tion in  question,  showing  actual  knowledge  at  that  time  that  her  fa- 
ther was  living.  We  think,  therefore,  that  the  defense  of  justifica- 
tion as  alleged  is  sufficient. 

For  the  same  reasons,  the  defense  of  privilege,  as  set  forth  in 
the  second  separate  defense,  is  sufficient. 

The  interlocutory  judgment,  sustaining  the  demurrers,  must  be 
reversed,  with  costs,  and  the  demurrer  overruled,  with  costs. 

BIJUR,  J.,  concurs.  SEABURY,  J.,  concurs  in  result 


(78  Misc.  R^.  126.) 

OAINIJS  T.  OITT  or  NEW  YORK. 
(Snpreme  Court,  Appellate  Tenn,  First  Dwartment   Novonber  8,  1012.) 

1.  CouBTH  (J  l8S*)-^nBi8DioTn>i(— Kiw  York  Cut  Cottbt. 

The  Clt7  Court  of  the  CUj  of  New  Yoi^  hoa  no  Jurlsdlctioa  of  an  ac- 
tion against  the  city  of  New  York. 

[Ed.  Note.— For  other  cases,  see  Coorta,  Omt  Dig.  SS  439,  440,  443, 
'  447,  448,  4S1,  452,  454,  458,  404,  465,  467,  468 ;  Dec.  Dig.  I  18&*] 

2.  Zjiotation  or  Actions  (|  120*) — Suspkkbion  or  Riminifa  or  STATrm— 

Fbitdenot  or  Legal  PBooEEDiHas — Jdbisdiction  or  Goubt. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  {  261,  as  amended  bj 
Laws  1906,  c.  550,  provides  that  no  action  shall  be  maintained  against 
the  city  of  New  York  after  one  year  from  the  time  the  cause  of  action 
accrued.  Code  CIt.  Proc.  }  406,  invvldes  that  if  an  action  Is  conunenced 
within  ttie  time  limited,  and  a  Judgment  Is  reversed  on  appeal,  wlthoat 
awarding  a  new  trial,  or  the  actbrn  la  terminated  In  any  other  manner 
than  by  a  TcAontary  dlscontlniuiDce,  a  dismissal  of  tbe  complaint  fbr 
neglect  to  prosecute,  or  a  final  Judgment  on  the  merits,  a  new  action  ma; 
be  commenced  after  the  time  limit  and  within  a  year  after  such  a  rerer- 
sal  or  termination.  An  action  against  New  York  City  for  damages  to  an 
automobile  from  the  alleged  negligence  of  the  city's  agents  was  com- 
menced within  the  time  limited,  in  the  City  Court,  and  dinnlssed  for 
lack  of  Jurisdiction  In  sndi  court  Beld,  that  the  commencemmt  of  suit 
in  the  City  Court  did  not  suspend  the  running  of  the  statute,  as  the 
saving  Btatote  contemplates  that  tbe  action  shall  have  been  pending  in 
a  court  which  possessed  Jurisdiction  of  the  person  of  the  defendant  and 
the  subject-matter. 

lEA.  Note. — For  other  cases,  see  Limitation  ct  Actions,  Omt.  Dig.  i 
536;  Dec.  Dig.  S  120.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

•For  othw  CUM  SM  uom  topic  a  S  maas  In  Dm.  *  Am.  DlgB.  U07  tQ  dal^  A  ladtw 
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Action  by  David  Huyler  Gaines  against  the  City  of  New  York. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Archibald  R.  Watson,  of  New  York  City  (Terence  Farley  and  Loy- 
al Leale,  both  of  New  York  City,  of  counsel),  for  appellant. 

Lannon,  Bailey  &  Brixey,  of  New  York  City  (John  David  Lannon, 
of  New  York  Gty,  of  counsel),  for  respondent. 

SEABURY,  J.  This  action  is  brought  to  recover  damages  to  the 
plaintiff's  aut(»nobile,  caused  through  the  alleged  negligence  of  the 
agents  of  the  defendant  In  such  cases  it  is  provided  by  section  261 
of  the  Greater  New  York  Charter  (Laws  1901,  c.  466),  as  amended 
by  Laws  1906,  c.  550,  that  no  action  shall  be  maintained  against  the 
city  of  New  York,  "unless  such  action  be  commenced  within  one  year 
after  the  cause  of  action  therefor  shall  have  accrued."  It  is  con- 
ceded that  the  plaintiff's  cause  of  action  accrued  on  November  28, 

1909,  and  that  the  present  action  was  not  commenced  until  January 
26.  1912.  The  plaintiff  claims  that  this  period  of  limitation  prescribed 
by  section  261  is  inapplicable  to  this  case,  because  on  November  23, 

1910,  this  plaintiff  commenced  an  action  upon  this  claim  in  the  City 
Court  of  the  City  of  New  York.  The  plaintiff  claims  support  for 
this  contention  from  section  405  of  the  Code  of  Civil  Procedure,  which 
provides  that : 

"If  an  action  Is  commenced  wltbln  the  time  limited  therefor,  and  a  Jadg- 
ment  therein  la  reversed  on  appeal,  without  awarding  a  new  trial,  or  the 
action  Is  terminated  in  any  other  manner  than  a  volnntary  dlacontlnu- 
anee.  a  dismissal  of  the  complaint  for  neglect  to  prosecute  the  action,  or  a 
final  judgment  upon  the  merits,  the  plaintiff,  or  If  he  dies,  and  the  cause  of 
action  survives,  his  r^resentatlves,  may  commence  a  new  action  for  the 
same  cause,  after  the  expiration  of  the  time  so  limited,  and  within  one  year 
after  such  a  reversal  or  termlnatUm." 

[1]  Before  the  commencement  of  the  present  action,  the  complaint 
in  the  City  Court  was  dismissed,  on  the  ground  that  that  court  was 
without  jurisdiction  of  the  action.  The  facts  recited  present  for  de- 
termination the  question  whether  the  commencement  of  the  action 
in  the  City  Court  was  such  a  compliance  with  section  261  of  the  Char- 
ter, in  view  of  the  provisions  of  section  405  of  the  Code  of  Civil 
Procedure,  as  to  permit  the  plaintiff  to  maintain  the  present  action. 
The  City  Court  had  no  jurisdiction  of  an  action  against  the  city  of 


New  York.   O'Connor  v.  City  of  New  York,  191  N.  Y.  238,  83  N. 


[2]  As  the  City  Court  was  without  jurisdiction  of  the  action,  we 
think  that  the  status  of  the  parties  was  in  no  way  affected  by  its  com- 
mencement in  that  court.  It  was  just  as  if  no  action  at  all  had  been 
conunenced,  and  did  not  suspend  the  running  of  the  period  of  limitji- 
tion,  which  commenced  to  run  from  the  date  of  the  accrual  of  the 
plaintiff's  cause  of  action.  Where  the  statute  excepts  fnun  the  period 
of  limitation  the  time  during  which  the  action  has  been  pendu%  in 
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another  court,  it  contemplates  that  the  action  shall  have  been  pending 
in  a  court  which  possessed  the  legal  capacity  to  acquire  jurisdiction 
of  the  person  of  the  defendant,  and  to  hear  and  determine  the  cause. 
In  other  words,  if  this  c^  is  to  be  brought  within  the  saving  stat- 
ute, the  action  must  have  been  commenced  in  a  court  which  was  cap- 
able of  maintaining  jurisdiction  of  the  person  of  the  defendant  and 
the  subject-matter  of  the  action. 

Our  attention  has  not  been  directed  to  any  case  in  this  jurisdiction 
which  determines  the  question  at  issue,  and  the  question  seems  to  have 
been  the  subject  of  divergent  views  in  other  jurisdictions.  Woods 
v.  Houghton,  1  Gray  (Mass.)  580;  Coffin  v.  Cottle,  16  Pick.  (Mass.) 
383;  Sweet  v.  Light  Co.,  97  Tenn.  252,  36  S.  W.  1090.  In  Atlanta, 
K.  &  N.  Ry.  Co.  v.  Wilson,  119  Ga.  781,  47  S.  E.  366,  Lamar,  J.,' 
after  a  careful  review  of  the  authorities  on  the  subject,  held  that, 
where  the  plaintiff  brings  an  action  in  a  court  having  jurisdiction  of 
the  subject-matter,  and  after  the  bar  of  the  statute  has  attached  the 
same  is  dismissed,  because  the  court  had  no  jurisdiction  of  the  per- 
son, such  an  action  may,  mider  the  Ckorgia  statute,  be  renewed  in 
another  court  having  jurisdiction  of  the  person  and  the  subject-mat- 
ter. The  opinion  in  that  case,  however,  recognizes  that  cases  may 
arise  where  the  iirst  action  is  so  clearly  a  nullity  that  its  commence- 
ment does  not  serve  to  arrest  the  running  of  the  statute.  Thus  Lamar, 
J.,  said: 

"Unless  the  case  Is  an  absolute  nnlllty,  Hie  defective  or  Improper  suit  may 
be  used  to  nurse  the  cause  of  acttoa  into  full  life  In  the  proper  form  and 
fomm." 

'  In  Smith  v.  McNeal,  109  U.  S.  426,  3  Sup.  Ct  319,  27  L.  Ed.  986, 
the  court  held  that,  where  a  case  was  dismissed  by  reason  of  the  omis- 
sion in  the  pleadings  of  a  jurisdictional  fact  which  actually  existed, 
such  an  action  might,  under  the  statute,  be  recommenced  within  a 
year.  In  that  case,  however,  the  court  also  recognized  that  such  would 
not  be  the  rule  in  all  cases.   Thus,  Mr.  Justice  Woods  said: 

"Cases  might  be  sappoaed,  pwhaps,  where  the  want  of  JorUkliction  in  the 
court  was  so  dear  that  the  bringing  of  a  suit  therein  would  show  such  gross 
negHgence  and  indifference  as  to  cut  the  party  off  from  the  benefit  of  a  sav- 
ing statute,  as  if  an  action  of  ejectment  should  t)e  brought  In  a  court  of 
admiralty,  or  a  bill  tn  equity  should  be  filed  before  a  Justice  of  the  i>eace.'* 

The  act  of  the  plaintiff  in  commencing  this  action  in  the  City  C^urt 
wa5  without  any  legal  effect  whatever,  and  the  action  itself  was  a 
mere  nullity,  because  that  court  was  incapable  of  acquiring  jurisdiction 
tmder  any  circtmistances  over  the  person  of  the  defendant  or  &e  sub- 
ject-matter of  the  action.  If  the  plaintiff  had  commenced  his  action 
m  the  Surrogate's  Court,  can  it  be  supposed  that  the  operation  of  the 
statute  would,  on  this  accoimt,  have  been  suspended?  To  so  hold 
would  make  evasion  of  the  statute  easy,  and  put  it  within  the  power 
of  any  litigant  to  extend  the  statutory  period  of  limitation  by  first 
commencing  his  action  in  a  forum  which  was  without  the  c^}aci^  to 
acquire  jurisdiction.  The  present  action,  not  having  been  conmienced 
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within  the  time  prescribed  by  statute,  is  barred,  and  the  motion  to  dis- 
miss the  complaint  should  have  been  granted. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

GUY,  J.,  concurs.  BIJUR,  J.,  taking  no  part 


<SnpniM  Oonit.  Mipellate  l^nn.  First  Department  Kovember  8, 1012.) 

OOHTRAOn  (I  819*) — ^PlSrOBlU.MOB — SUFFIOXBNOT. 

Where  plalntUPa  contract  for  rqnlrlne  defendant**  Ore  escapee  prorld- 
ed  tbat  the  contract  price  should  be  $180,  payable  $90  on  completion  of 
the  work,  and  $00  when  plalntlfl  obtained  all  dismissals  of  the  violation 
of  the  tenement  honse  regalations  from  the  traement  honse  d^artment, 
plaintiff  could  not,  on  completing  the  work,  recover  the  remaining  $90. 
If  all  of  the  work  necessary  to  dismiss  the  violation  had  not  been  done, 
and  the  violation  had  never  been  dismissed. 

[Ed.  Note.— For  other  cases,  see  Contracts.  Gent  Dig.  if  140S»  1476. 
1477,  1479,  1493-1007:  Dec.  Dig.  |  819.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,'  Third 
District. 

Action  by  Charles  Levy  against  John  F.  O'Reilly  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and< 
complaint  dismissed. 


Argued  October  term,  1912,  before  SEABURY,  GUY,  and  BI- 
JUR,  JJ. 


Joseph  E.  Cosgrove,  of  Brooklyn  (August  W.  Glatzmayer,  of 
New  York  City,  of  counsel),  for  appellants. 

Oscar  Englandef,  of  New  York  City  (Louis  Ktmen,  of  New  Yoric 
City,  of  counsel),  for  respondent. 

GUY,  J.  The  action  is  for  work,  labor,  and  services;  the  de- 
fense, a  general  denial. 

Plaintiflf  testified  that  he  was  engaged  to  do  the  work  necessary 
"to  vacate"  a  tenement  house  department  "violation"  on  an  unfin- 
ished fire  escape,  for  which  he  gave  an  estimate  of  $180.  He  says 
he  completed  the  work,  and  was  paid  only  $90,  and  that  the  con- 
tract "was  a  verbal  conversation." 

Defendants  produced  a  written  contract  in  the  form  of  a  proposal 
by  plaintiff  and  an  acceptance  by  defendant  "to  remove  fire  escape 
violation  No.  28,822/09"  for  $180  "to  be  paid  as  follows :  Ninety 
dollars  ($90)  on  completion  of  work.  Ninety  dollars  ($90)  when  I 
have  obtained  all  dismissals  on  said  violation  from  the  tenement 
house  department."  Plaintiff's  name  appears  affixed  thereto  by  a 
rubber  stamp. 

In  lieu  of  a  certificate  that  the  violation  had  been  dismissed, 
plaintiff  produced  a  letter  horn  the  department  to  himself,  setting 
forth  that  the  construction  of  the  new  fire  escape  conforms  to  the 

«ff<or  otbar  csms  sm  smm  toyle  ft  f  mnras  in  dm.  ft  Am.  Digs.  1907  to  ^Mm,  ft  Rq'r  Indnss 
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departmental  regulations,  but  stating  that  four  different  orders  re- 
lating to  the  fire  escape  "remain  tmcomplied  vritb,  and  should  re- 
ceive prompt  attention." 

Plaintiff  asserted  he  was  in  the  habit  of  signing  all  his  letters 
with  a  rubber  stamp.  Two  other  letters,  besides  the  contract,  were 
produced  so  signed.  Defendant  Dahn  says  that  the  contract  was 
dictated  by  him  to  plaintiff's  stenographer  over  the  telephone.  It 
was  subsequently  sigfned  and  mailed  to  them  from  plaintiff's  office. 
They  received  it  the  next  day. 

A  representative  of  the  tenement  house  department  testified  that 
all  the  work  covered  by  the  violation  had  not  been  done.  Some  of 
it  still  remains  to  be  done.  The  violation  has  never  been  dismissed. 

Plaintiff's  stenographer  testified  that  the  contract  was  dictated  to 
her  over  the  telephone;  that  she  signed  it  in  plaintiff's  name  with 
the  rubber  stamp,  with  which  plaintiff  always  signs  his  letters — 
she  did  not  know  why.  She  also  said  she  mailed  the  letter  right 
away  before  the  plaintiff  returned;  that  she  had  been  in  his  office 
four  years,  and  during  that  time  had  always  stamped  all  his  letters 
and  contracts  with  the  rubber  stamp  signature. 

The  violation  has  never  been  removed.  Plaintiff  cannot  recover 
until  this  condition  of  the  contract  has  been  complied  with. 

The  judgment  must  be  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs.  All  concur. 
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TRUSTEES  OF  SAILORS'  SNUG  HARBOR  V.  GARHODT,  Atty.  G«n. 

(Svpreme  Goort,  Special  Term,  New  "Sotk  Ominty.   Aagnst,  1912.) 

1.  PucADiNS  (I  205*)— OBJECTions  AND  Waivxb— DncotaEB. 

Under  Code  GIt.  Proc.  488,  4S0,  the  obJectioD  of  misjoinder  of 
parties  plalntlCF  is  not  reached  by  demurrer  on  the  gronnd  that  the  com- 
plaint does  not  state  a  caueie  of  action,  bnt  must  be  distinctly  specified 
as  a  sround  of  demurrer,  or  It  Is  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  H  491-493,  480^ 
496,  498-610;  Dec.  Dig.  «  200.*] 

2.  CHARrriES  (8  85')— Chabitablk  Cobpobation — Titxe  to  Pbopbbtt. 

Under  Laws  1806,  c.  4,  Incorporating  the  testamentary  trustees  of  a 
residuary  estate  of  a  testator  as  the  "Trustees  of  the  Sailors*  Snug  Har- 
bor, In  tiie  C^ty  of  New  York,"  to  give  effect  to  the  charitable  pnrposes 
expressed  in  the  will,  the  ^tlre  title  to  all  the  real  and  personal  yxo^ 
erty  de^sed  and  bequeathed  became  vested  In  the  corporation  for  the 
pnrposes  named  In  the  statnte. 

[Ed.  Not&— 7or  oUrn  cases,  see  Charities,  Cent  Dig.  |  fiT;  Dec  THg. 
I  85.*] 

8.  Chabitibs  (S  43*) — Ohabitabu  Gobpokatxoh— Powsbs. 

A  charitaUe  corporation  created  by  statute,  with  Inherent  poww  to 
sell  the  real  estate  of.  which  a  testator  died  seised,  must  exercise  sndi 
power,  if  deemed  necessary,  on  Its  own  responsibility,  and  cannot  main- 
tain an  action  to  otjtain  instrnctlons  as  to  Its  powera  in  ^liwHng  wlOi  the 
property. 

[Ed.  Note.— For  othor  cases,  see  Charities,  Oat.  Dig.  U  8S-M>;  Dee. 
Dig.  S  43.*] 

•For  ottMT  OMW  MB  wm«  tople  A  i  mnaaa  In  Dw.  *  Am.  Slgi.  IMff  to  datt^  A  R^'r  XadwM 
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Action  by  the  Trustees  of  Sailors'  Snug  Harbor  against  Thomas 
Carmody,  as  Attorney  General.  Demurrer  to  complaint  sustained^ 
and  complaint  dismissed. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City  (Lewis  h.  Del- 
afield,  of  New  York  City,  of  counsd),  for.  plaintiff. 
Henry  Selden  Bacon,  of  Goshen,  for  defendant. 

PAGE,  J.  This  action  is  brought  by  the  trustees  of  Sailors'  Snug 
Harbor,  as  trustees  of  the  corporation  and  as  trustees  of  the  trust  cre- 
ated by  the  last  will  and  testament  of  Robert  Richard  Randall,  de- 
ceased, against  the  Attorney  General  of  this  state,  for  the  purpose  of 
obtaining  the  instructions  of  this  court  as  to  the  powers  of  the  corpora- 
tion in  dealing  with  the  real  and  personal  property  devised  and  be- 
queathed in  trust  by  the  will  of  Robert  Richard  Randall.  The  Attor- 
ney General  demurs  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

[1]  On  the  argument  the  Attorney  General  raised  the  further  ob- 
jection that  there  is  a  misjoinder  of  parties  plaintiff,  in  that  the  trustees 
of  the  trust  under  the  wiU  join  as  plaintiffs  in  the  suit.  It  would  seem 
that  as  the  trustees  under  the  will  were  incorporated  as  trustees  of  the 
Sailors'  Snug  Harbor  by  act  of  the  Legislature  (Laws  of  1806,  c.  4)t 
and  the  entire  title  of  all  the  property,  real  and  personal,  devised  and 
bequeathed  under  the  will  became  vested  in  the  corporation,  the  trus- 
tees under  the  will  have  no  further  interest  in  the  execution  of  the 
trust,  and  it  is  doubtful  whether,  as  such  they  exist.  They  are,  there- 
fore, neither  necessary  nor  proper  parties  to  the  action.  This  question, 
however,  is  not  properly  before  me.  The  defendant  has  demurred 
solely  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Misjoinder  of  parties  plaintiff  is  a  dis- 
tinct ground  of  demurrer,  and  the  objection  must  be  distinctly  specified, 
and,  unless  so  specified,  is  waived.  Code  Civ.  Pro.  §§  488,  490,  499; 
Berney  v.  Drexel,  33  Hun,  419;  Wolverton  v.  Refers,  123  App.  Div. 
45,  107  N.  Y.  Supp.  883.  The  cases  relied  upon  by  the  Attorney  Gen- 
eral (Walrath  v.  Handy,  24  How.  Prac.  353;  Mann  v.  Marsh,  35  Barb. 
68)  were  decided  under  the  Code  of  Procedure,  in  which  misjoinder 
of  parties  was  not  a  distinct  ground  of  demurrer.   Code  Froc.  §  144. 

[2]  The  facts  as  set  forth  in  the  complaint,  briefly  stated,  are  as 
follows : 

Robert  Richard  Randall  died  on  or  about  the  5th  day  of  June,  1801, 
leaving  a  last  will  and  testament  in  which,  after  specific  legacies,  he 
gave,  devised,  and  bequeathed  all  the  rest,  residue,  and  remainder  of 
his  estate,  both  real  and  personal,  to  certain  public  and  corporate  offi- 
cers and  their  successors,  forever, 

"to.  for  and  upon  tbe  uses,  tmsta.  Intent  and  poipoMS,  and  subject  to  tiie 
direction  and  appointments  berelnafter  mentioned  and  declared  concmilDg 
the  same ;  that  1b  to  say,  out  of  the  rents.  Issues  and  profits  of  the  said  rest, 
residue  and  remainder  of  my  said  real  and  personal  estate,  to  erect  and  build 
upon  some  eligible  part  of  the  land  upon  which  I  now  reside,  an  asylum  or 
marine  hospital,  to  be  called  The  Sailors'  Snog  Harbor,'  for  the  purposes  of 
maintaining  and  supporting  aged,  decrepit  and  worn  oat  aallors,  as  soon  as 
they,  my  said  chsrl^  tnutees  or  a  majority  of  than  shall  Judge  the  proceeds 
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of  the  said  estate  will  support  fifty  of  tbe  said  uiUors  and  apwards.  And 
I  do  hereby  direct  that  the  income  of  said  real  and  personal  estate  shall 
forerer  hereafter  be  nsed  and  applied  for  supporting  the  asylum  or  marine 
hospital  hereby  directed  to  he  buUt  and  for  maintaining  sailors  of  the  above 
description  therein  in  such  manner  as  the  said  trustees  or  a  majority  of  tbem 
may  from  time  to  time,  or  their  sucoessors  In  office  may  from  time  to  time, 
direct  And  It  la  my  liitenti<m  that  tJie  InBtituticm  hereby  directed  and  cre- 
ated shall  be  pwpetnal,  and  that  the  abore  mentloiied  offlcen  for  the  time 
being  and  their  successors  should  forerer  continue  and  be  the  governors 
thereof  and  have  the  superintendence  of  the  same;  and  it  is  my  will  and 
desire  that  If  It  cannot  legally  be  done  according  to  my  above  intention  by 
them  without  an  act  of  the  Legislature  it  Is  my  will  and  desire  that  tbey 
will  as  soon  as  possible  VPSiy  for  an  act  of  tbe  Legislature  to  Incorporate 
them  tor  ttie  pniposes  abore  epedlfed." 

The  will  was  duly  admitted  to  probate,  and  upon  petition  of  the  ex- 
ecutors and  trustees  under  the  will  the  Legislature  passed  an  act  (Laws 
of  1806,  c.  4)  which  recited  the  terms  of  the  will  as  to  the  residuary 
clause  and  enacted  therein  that  the  trustees  therein  specified  and  their 
successors  in  office,  in  virtue  of  their  said  offices,  "shall  be  and  hereby 
are  constituted  and  declared  to  be  a  body  corporate,  in  fact  and  in 
name,  by  the  name  and  style  of  the  Trustees  of  the  Sailors'  Snug 
Harbor,  in  the  City  of  New  York,"  giving  them  the  usual  corporate 
powers,  and  further  providing: 

"And  also  tbey  and  their  successors,  by  name  and  style  aforesaid,  shall  be 
capable,  in  law,  of  holding  and  disposing  of  said  real  and  personal  estate 
devised  and  bequeathed  as  aforesaid,  aceordtng  to  tbe  Intention  of  the  said 
will,  and  tbe  same  la  berdiy  dedaied  to  be  vested  In  them  and  th^  succes- 
sors In  office  for  the  purposes  therein  expressed ;  and  shall  also  be  capable 
of  purchasing;  holding  and  conve^rlng  any  other  real  and  personal  estate  for 
the  use  and  benefit  of  the  said  corporadim  In  such  manner  as  to  tbem  or  a 
majority  of  them  sbaU  s^^tear  to  be  most  oondudTe  to  the  Interest  of  tbe 
said  institation." 

A  portion  of  the  lands  which  had  become  vested  in  the  corporation 
was  leased  by  the  trustees  upon  ground  leases,  and  in  1825  a  sufficient 
sum  had  been  acciunulated  for  Uie  erection  of  the  asylum  or  marine 
hospital ;  but  the  trustees  deomed  it  wiser  to  reserve  the  lands  devised 
by  the  will  as  a  source  of  revenue,  and  buy  lands  upon  the  water  front 
upon  which  to  establish  such  asylum  or  marine  hospital.  In  1828  a 
statute  (Laws  of  1828,  c.  276)  was  enacted  by  the  Legislature  author- 
izing the  trustees  of  the  Sailors'  Snug  Harbor  to  adopt  all  such  meas- 
ures as  may  be  necessary  to  regulate  the  tract  of  land  devised  to  them 
b^  the  said  will,  so  as  to  make  it  conform  to  the  permanent  plan  of  the 
city,  and  for  that  purpose  to  dig  down  their  ground  where  it  is  too  high 
and  remove  it  to  other  parts  where  it  is  too  low,  and  that  it  shall  be 
lawful  for  them  to  sell  and  dispose  of  their  surplus  earth.  It  further 
authorized  tiiem,  with  the  approval  of  the  Court  of  Chancery,  to  pur- 
chase suitable  land  upon  which  to  build  and  erect  a  marine  hospital,  to 
be  called  and  known  forever  as  the  Sailors'  Snug  Harbor,  and  further 
providing  that: 

"So  soon  as  a  suitable  site  for  such  marine  hospital  shall  be  purxAiased, 
with  tbe  approbation  of  the  Court  of  ChancOTy,  it  shall  be  lawful  for  the 
said  trustees  to  lease  all  the  lots  now  belonging  to  the  Sailors'  Snug  Harbor 
on  sucb  terms  and  conditions  and  nnder  sucb  ooveaiants  as  tbey  may  deem 
most  beneficial  fbr  tbe  Interests  thereof." 
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Pursuant  to  the  authority  conferred  by  this  act  of  the  Xvegislature, 
the  corporation  purchased  the  lands  on  Staten  Island,  and  have  erected 
thereon  several  large  and  well-equipped  buildings  for  the  purposes 
stated  in  the  will.  The  property  devised  was  divided  into  small  lots, 
containing  about  2,500  square  feet,  and  leased  in  an  unimproved  con- 
dition to  persons  who  agreed  to  make  their  own  improvements.  From 
1830  to  1880  the  said  lands  were  highly  desirable  for  residential  pur- 
poses, and  upon  substantially  all  of  the  lots  the  lessees  have  erected 
dwelling  houses  three  or  four  stories  in  height.  These  leases  were 
made  for  the  term  of  21  years,  at  a  rental  equal  to  5  per  cent,  of  the 
value  of  the  land,  the  lessee  to  pay  all  taxes  and  assessments.  The 
leases  provided,  in  substance,  that  unless,  at  the  expiration  of  the  term, 
the  parties  should  agree  upon  a  renewal,  the  value  of  the  land  and  the 
value  of  the  improvements  should  be  separately  ascertained  by  ap* 
praisal,  and  that  the  lessors  should  have  the  option  either  to  pay  ^e 
value  of  the  improvements  as  thus  ascertained,  and  thereupon  to  re- 
enter, or  else  to  renew  the  lease  for  a  further  period  of  21  years  at  a 
rent  equal  to  5  per  cent,  of  the  value  of  the  land  so  ascertained.  It 
was  provided  that  each  renewal  lease  should  contain  similar  covenants 
for  renewal,  and  that  if,  at  any  time,  the  lease  was  not  renewed,  the 
lessor  should  pay  the  value  of  the  improvements,  and  that  the  lessee 
should  not  be  required  to  surrender  the  demised  {uemises,  unless  the 
said  payments  were  made  or  tendered. 

Although  this  policy  proved  wise  and  profitable  so  long  as  said  lands 
were  desirable  chiefly  for  residential  purposes,  commencing  with  the 
year  1869  the  lots  fronting  on  Broadway,  and  about  the  year  1880  a 
large  part  of  the  remainder  of  said  tract,  became  available  for 
business  purposes,  and  ceased  to  b^  desirable  for  residential 
purposes.  At  the  present  time  substantially  all  of  the  said  tract  is 
desirable  and  available  for  business  purposes,  and  cannot  be  used  or 
leased  to  advantage  for  residential  purposes.  Furthermore,  by  reason 
of  the  size  of  the  tract  of  land  in  the  Fifteenth  ward,  devised  by  said 
will,  remaining  in  its  present  condition,  business  that  would  naturally 
come  to  this  section  is  going  elsewhere,  greatly  to  the  detriment  of  the 
further  development  of  this  property.  By  reason  of  the  change  of 
condition  the  trustees  have,  as  far  as  possible,  repossessed  themselves 
of  a  portion  of  said  lots,  either  by  paying  for  the  building  thereon  at 
the  expiration  of  the  leases,  or  purchasing  outstanding  leaseholds, 
or  as  a  result  of  n^tiations  with  lessees.  The  trustees  have  thus 
been  enabled  on  21  of  the  lots  to  erect  seven  store  and  loft  buildings, 
and  have  leased  for  a  long  term  about  51  of  the  said  lots  to  a  corpora- 
tion which  has  adequately  improved  the  same.  The  funds  in  posses- 
sion of  the  corporation  are  not  sufficient  to  enable  the  trustees  to  ade- 
quately improve  the  remaining  lots,  of  which  they  have  repossessed 
themselves.  Some  Of  the  trustees  are  of  the  opinion  that  unless  at 
least  a  portion  of  the  said  real  estate  be  sold,  and  the  proceeds  applied 
to  the  adequate  improvement  of  the  remainder  of  said  land,  it  will  be 
impossible  to  obtain  from  the  property  held  by  the  corporation  a  suffi- 
cient income  to  maintain  the  asylum  or  marine  hospital,  as  directed 
by  the  will.  It  is  the  belief  of  certain  other  trustees  lliat  it  is  desirable 
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to  mctftgage  rather  - than  to  sell  a  portion  of  the  real  estate,  and  to 
ap^ly  the  proceeds  to  the  adequate  improvement  of  the  remainder  of 
said  land. 

The  plaintiffs,  desiring  the  instructions  of  the  court  as  to  their  pow- 
ers and  duties,  pray  that  by  a  judgment  to  be  made  herein  it  may  be 
judicially  determined  and  decreed  whether  the  plaintiffs  have  power 
and  authority  to  sell  or  to  mortgage  all  or  any  part  of  tlie  real  estate 
in  the  First  and  Fifteenth  wards  of  the  city  of  New  York,  hereinbefore 
referred  to,  of  which  Robert  Richard  Randall  died  seised,  and  that  if 
it  be  found  that  power  to  sell  the  real  estate,  or  any  part  thereof,  exists, 
or  that  such  power  may  by  order  or  judgment  of  this  court  be  con- 
ferred upon  the  plaintiffs,  the  court  shall  determine  or  shall  permit 
the  plaintiffs  to  determine  what  part,  if  any,  of  said  real  estate  should 
be  sold,  and  that  it  shall  thereupon  by  its  order  or  judgment,  or  by 
order  or  orders  to  be  made  at  the  foot  of  the  judgment,  sanction,  per- 
mit, or  direct  a  sale  of  sudi  real  estate,  or  of  such  portion  of  said  real 
estate,  if  any,  it  shall  be  determined  should  be  sold. 

After  many  years  of  judicial  controversy  it  was  finally  settled  that 
the  English  doctrine  of  charitable  uses  and  trusts  did  not  prevail  in 
this  state,  but  that  we  had  substituted  "a  charity  system  maintained 
by  our  statute  laws  in  the  form  of  corporate  charters,  containing  by 
legislative  enactment  power  to  receive,  hold,  and  administer  charitable 
gifts  of  every  variety  known  in  the  practice  of  civilized  oxnmunities 
and  our  statute  of  uses  and  trusts  dining  the  trusts  which  may  law- 
fully be  created."  This  statute  has  been  held  bindin|;  on  the  courts, 
although,  of  course,  it  ceases  to  operate  when  the  Legislature  charters 
a  corporation  for  a  charitable  purpose,  with  power  to  take  and  hold 
property  in  perpetuity  for  such  purposes.  Holland  v.  Alcock,  108  N. 
Y.  312,  336,  16  N.  E.  305,  2  Am.  St.  Rep.  420.  When  the  Legislature 
passed  the  act  incorporating  the  trustees  of  the  Sailors'  Snug  Harbor, 
the  legal  title  to  the  property  devised  passed  to  the  corporation  for  its 
corporate  purposes.  Inglis  v.  Trustees  of  the  Sailors'  Snug  Harbor,  3 
Pet.  99,  118,  144,  7  L.  Ed.  617.  This  has  been  recognized  as  the  cor- 
rect construction  of  the  act  by  our  courts. 

"Id  IngUs  T.  Sailors'  Snug  Harbor  there  was  no  trust  created,  no  discretion 
vested  In  tbe  executor,  no  conveyance  to  be  made  after  tbe  testator's  death. 
His  Intention  'to  give  his  pioi>erty  to  a  corporation  to  be  created  to  carry  out 
hla  charitable  purpose  was  clear.  Such  was  tbe  ftust,  also,  In  Bnrrlll  r. 
Boardman,  43  N.  T.  254  [3  An.  Rep.  694].  By  tbe  will  In  tbat  case  the  prop- 
erty was  given  directly  to  the  corporation  which  the  testator  contemplated 
should  be  created  after  his  death.  No  trust  was  created,  and  no  discretion 
was  bestowed  upon  the  executors  to  determine  whether  the  corporation 
should  or  should  not  hare  It.  Once  created,  the  property,  by  force  of  the 
wll],  vested  In  the  corporaUon."  Tllden  v.  Green,  130  N.  Y.  29.  48,  28  N.  £. 
880,  883  a4  L.  B.  A.  83,  27  Am.  St.  Bep.  487). 

In  Burrill  v.  Boardman,  supra,  the  provisions  of  the  will  were  very 
similar  to  the  will  in  this  case,  and  the  court  held  that  the  title  to  the 
property  vested  in  the  corporation  immediately  on  its  creation.  43  N. 
Y.  258,  3  Am.  Rep.  ^4.  That  the  corporation  in  the  case  at  bar  was 
created  expressly  to  give  effect  to  the  charitable  purposes  of  the  donor, 
as  expressed  in  the  will,  does  not  create  a  trust  in  the  usual  accepta- 
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tion  of  the  term.  That  the  statute,  instead  of  setting  forth  in  extenso 
the  use  to  which  the  property  is  to  be  devoted,  refers  to  the  will,  does 
not  make  the  will  the  source  of  the  authority  of  the  corporation.  The 
authority  of  the  corporation  is  conferred  "by  the  state  in  its  act  of  in- 
«>rporation.  limitations,  upon  its  powers  to  deal  with  the  property 
are  not  to  be  sought  in  the  will,  but  in  the  act  of  incorporation  and 
other  acts  of  the  L^slature  enacted  for  the  government,  regulation, 
and  contFC^  of  such  corporaticms.  While  the  property  donated  to  the 
corporation  is  impressed  with  a  permanent  trust  diaracter,  such  char- 
acter is  impressed  by  the  state  in  the  instrument  of  ina>rporation  by 
prescribing  the  corporate  purposes  which  are  conferred  and  not  by  the 
private  donor.  The  state  enforces  the  trust  features  b^  laws  relating 
to  the  administration  of  corporate  property.  The  duties  of  the  cor- 
poration are  in  some  res[KCts  fiduciary,  but  not  so  as  to  interfere  with 
its  title  to  the  property. 

There  is  no  likeness  between  a  public  and  a  private  charity,  and  no 
rights  are  vested,  so  that  they  could  not  be  divested,  at  least  with  the 
■consent  of  the  corporation,  and  any  act  of  the  Legislature  authorizing 
a  deviation  in  the  administration  of  a  portion  of  the  property,  or  an 
alienation  of  a  portion  of  the  property,  so  long  as  it  is  consonant  with 
the  main  purpose  of  the  corporation,  is  not  an  interference  with  vested 
rights,  for  no  rights  vest  in  the  prt^rty,  except  subject  to  such  rules 
as  the  state  prescribes.  In  the  case  at  bar  the  will  directed  the  erection 
■of  the  asylum  and  home  on  the  property  where  the  testator  resided. 
The  Le^slature.  on  petition  of  the  corporation,  authorized  it  to  con- 
form this  property  to  the  general  plan  of  the  city,  by  cutting  streets 
through  it  and  making  it  level  with  surrounding  property,  thereby  de- 
stroying it  for  the  use  the  donor  had  prescribed,  but  making  it  much 
more  advantageous  for  the  accomplishment  of  the  corporate  purposes, 
by  making  it  possible,  through  the  income  derived  from  these  lands,  to 
buy  lands  elsewhere,  and  thereon  to  build,  equip,  and  maintain  the 
asylum  and  home;  and  the  Legislature  thereafter  gave  the  power  to 
the  corporation  to  devote  a  portion  of  its  funds  to  the  purchasing  of 
the  property  and  erecting  the  buildings  of  the  present  Sailors'  Snug 
Harbor  on  Staten  Island.  There  was  no  interference  with  vested  rights 
in  this  change  of  use.  It  was  done  to  permit  the  corporation  to  more 
■effectually  carry  out  its  corporate  purposes. 

[3]  The  absolute  title  to  the  property  being  in  the  corporation,  not 
as  a  trust  estate,  but  for  the  corporate  use  as  repressed  m  the  act  of 
incorporation,  when  in  the  judgment  of  the  trustees  it  is  necessary 
to  sell  a  portion  thereof  to  carry  out  the  main  purpose  of  tiie  corpora- 
tion, they  can  do  so,  if  as  a  corporation  the^  have  such  power.  Jf 
they  do  not  have  the  power,  it  cannot  be  given  them  by  the  court. 
Resort  must  be  had  to  the  Legislature  to  obtain  an  extension  of  their 
powers  heretofore  granted.  The  general  rule  of  the  common  law  is 
that  the  right  to  tiike,  hold,  and  grant  property,  real  or  personal,  is 
of  the  essence  of  every  domestic  corporation.  Sherwood  v.  American 
Bible  Soc.,  *40  N.  Y.  561 ;  Matter  of  McGraw,  HI  N.  Y.  66,  19  N, 
E.  233,  2  L.  R.  A.  387.  So  "at  conunon  law  every  corporation  aggre- 
^te  had  an  unlimited  power  over  its  property,  and  might  alienate  the 
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same  in  fee,  or  grant  any  lesser  estate  therein,  without  limitation  or 
restriction,  and  the  same  general  power  as  to  a>rporations  is  recog- 
nized in  the  recent  revision  of  the  laws  of  this  state."  Dutch  Church 
V.  Mott,  7  Paige,  83,  32  Am.  Dec.  613.  Unless,  therefore,  this  com- 
mon-law right  has  been  taken  away  by  legislative  enactment,  it  became 
a  part  of  the  plaintiff's  corporate  powers  upon  its  incorporation. 

By  the  statute  of  13  Elizabeth  the  power  of  religious  and  eleemosy- 
nary corporations  to  alienate  their  property  was  restricted  to  leases 
for  a  limited  term,  and  it  has  been  thought  by  s(Mne  that  the  statutory 
limitation  upon  such  corporations  obtdned  in  this  state,  and  that  chap- 
ter 43,  §  4,  Laws  of  1806,  was  passed  to  enlarge  their  powers  by  pro- 
vidii^  for  alienation  of  tiieir  property  with  the  consent  of  the  chan- 
cellor. By  chapter  46  of  the  Laws  of  1788,  last  section,  it  was  pro- 
vided : 

"That  from  and  after  the  flrat  day  of  May  next  none  of  the  statutes  of  Eng- 
land or  of  Great  Britaki  shall  operate  or  be  considered  as  laws  of  this  state" 

It  was  by  virtue  of  this  statute  that  the  statute  of  charitable  uses 
and  trusts  (43  Eliz.)  was  held  to  have  been  repealed  after  years  of 
judicial  controversy.  By  the  same  reasoning  the  statute  of  13  Eliza- 
beth must  be  held  to  have  been  repealed,  and  the  act  of  1806  con- 
sidered, not  as  an  extension  of  the  power  of  alienation  to  such  cor- 
poration, but  as  a  limitation  upon  the  absolute  power  of  alienation  that 
was  vested  in  such  corporations ;  the  purpose  being  to  secure  in  ad- 
vance the  use  to  which  the  proceeds  of  the  sale  were  to  be  devoted, 
rather  than  by  injtmction,  or  other  relief,  preventing  a  dissipation  of 
the  fund  or  its  devotion  to  scnne  use  foreign  to  the  purposes  of  the 
society  or  sect  to  which  the  property  was  originally  devoted.  Dutch 
Church  V.  Mott,  supra.  When  provision  was  made  for  the  incor- 
poration of  benevolent  and  charitable  societies  by  general  act,  a  sim- 
ilar limitation  was  placed  on  the  power  of  such  corporation.  Laws 
of  1854,  c.  50;  Laws  of  1861,  c.  58.  But  this  was  expressly  not  to 
apply  to  charitable  corporati<ms  incorporated  tmder  a  special  act  of 
the  Legislature. 

Since  the  repeal  of  the  statute  of  13  Elizabeth,  therefore,  there  has 

been  no  statutory  limitation  on  the  common-law  power  of  alienation 
possessed  by  every  corporation.  That  act  was  repealed  prior  to  the 
incorporation  of  the  plaintiff ;  hence  there  was  no  limitation  imposed 
by  law  to  the  alienation  of  property  by  this  corporation,  unless  it  was 
contained  in  the  act  of  incorporation  itself.  On  turning  to  that  act 
we  find  the  plaintiff  "shall  be  capable  of  holding  and  disposing  of 
tt^  said  real  and  j[>ersonal  estate  devised  and  bequeathed  as  aforesaid 
according  to  the  mtention  of  the  said  will."  No  power  of  disposing 
of  the  said  real  estate  is  specified  in  the  will.  While  I  would  not 
argue  from  these  words  alone  the  creation  of  a  power  of  sale,  it  seems 
to  me  they  recognize  an  existing  power.  I  am  of  opinion  that  the 
so-called  Tilden  Act  (Laws  of  1893,  c.  701,  as  amended  by  Laws  of 
1901,  c  291;  Real  Prop.  Law  [Consol.  Laws  1909,  c.  50]  §  113)  has 
no  application  to  this  case.  This  was  not  a  gift,  grant  or  devise,  such 
as  is  set  forth  in  subdivision  one  of  that  act,  and  the  control  of  the 
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Supreme  Court,  given  by  subdivision  2  of  the  act,  is  limited  by  the 
words  "in  all  cases  provided  for  in  subdivision  one  of  this  section/' 

The  corporation  also  asks  the  advice  of  the  court  in  certain  par- 
ticulars. No  stress,  however,  was  laid  upon  them  either  on  the  argu- 
ment or  in  the  brief  submitted,  and,  having  arrived  at  the  conclusion 
I  have,  it  is  not  necessary  to  discuss  them. 

In  conclusion,  from  the  facts  set  forth  in  the  complaint,  I  am  of 
opinion  that  the  plaintiff  does  not  hold  the  property  as  a  trustee  un- 
der the  will  of  Randall,  but  holds  the  title  absolutely  for  the  cor- 
porate purposes  expressed  in  its  act  of  incorporation;  that  by  reason 
thereof  two  conclusions  follow :  That  the  plaintiff  is  not  entitled  to 
maintain  this  action  for  advice,  nor  can  this  court  authorize  the  sale 
of  its  property.  That  such  power  of  sale  is  one  of  its  inherent  powers, 
the  exercise  of  which,  if  deemed  necessary  by  the  trustees  of  tiie  cor- 
poration for  the  best  interest  of  the  corporation  in  carrying  out  the 
purpose  of  its  incorporation,  must  be  undertaken  upon  their  own  re- 
sponsibility, and  order  or  judgment  of  this  court  in  advance  limited  to 
a  proclamation  of  power  such  as  is  asked  in  this  complaint  would  have 
no  binding  effect  If  the  trustees  were  about  to  dispose  of  some  spe- 
cific property  for  purposes  outside  the  content  of  its  corporate  pow- 
ers, upon  the  application  of  the  corporation,  or  any  of  the  trustees, 
or  of  the  Attorney  General,  the  court  could  restrain  the  act  or  other- 
wise adjudicate  the  issue.  But  I  do  not  think  this  action  is  maintaina- 
ble. 

The  demurrer  is  sustained,  and  the  complaint  dismissed. 
Complaint  di^issed. 


(78  Misc.  nep.  &2.) 

HALE  V.  McDSBBfCXra, 
(Si^reme  Conrt;  Appellate  Tenn,  Second  Department  OctotiOT  25,  191Z) 

1.  OmCBRS  ({  98*) — ILLTOAL  FBEB — RBCOTEBT — REAL  PaBTY  IN  InTKBBBT. 

Public  Offlcera  Law  (Gonsol.  Law»  1909»  c.  47)  f  67,  and  Code  CIt.  Proc, 
11  3281,  3382,  provide  that  an  offlcn  or  other  person  who  demands  or 
reeelves  any  fees  greater  than  allowed  by  law  ''Is  liable  to  an  action  In 
bebalf  of  the  person  aggrieved.  In  which  the  plaintiff  la  entitled  to  treble 
damages."  Code  CIt.  Proc  S  4M>  prorides  that  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  In  Interest,  except  that  a  trus- 
tee of  an  express  trust  or  a  person  expressly  authorized  by  statute  may 
sue  without  Joining  with  him  the  person  for  whose  benefit  the  action  Is 
prosecuted,  and  that  one  with  whom  or  In  whose  name  a  contract  Is 
made  for  another's  benefit  Is  a  trustee  of  an  express  trust  under  the  sec- 
tion. Beld,  that  an  attorney  who  paid  an  ovoCharge  to  an  official  court 
stenographer  for  a  transcript  of  tlie  minutes  In  a  summary  prooeediug 
conid  recover  snch  excess  In  an  action  in  his  own  name  against  the  ste- 
ncgiaphar. 

[Ed.  Note— For  ottier  caaest  see  Officers,  Oeat.  Dig;  H  148-lSl ;  Dec. 
Dig.  I  08.*] 

2.  QmCEBB  (I  98*) — IZXEOAI.  FSES— ACTIONS— "PaBTT  AGOBIETEO." 

A  "party  aggrieved,"  within  Code  Civ.  Proc.  U  3281,  3282,  declaring 
an  officer  demanding  fees  greater  than  that  allowed  by  law  to  be  liable 
to  an  action  In  behalf  of  the  person  aggrieved,  is  the  one  whose  money 
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Is  wltbbeld,  who  Is  tbns  directly  Injured  by  ttie  vteem  tak»,  and  may 
be  the  attorney  himself,  Instead  ot  Us  prlncipaL 

[Ed.  Note.— For  othw  casea,  see  Officers,  Cent  Dig.  H  14S-151;  Dea 
Dig.  i  98.* 

For  other  deflnltlona,  see  Words  and  Hirases,  toI.  1,  pp.  273-278 ;  toL 

8,  pp.  7569,  7570.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District 
Action  by  William  H.  Hale  against  William  J.  McDermott.  From 

a  judgment  for  defendant,  plaintiff  appeals.   Reversed,  and  new  trial 

l^ranted. 

Argued  October  term,  1912,  before  CRANE.  ASPINALL,  and 
PUTNAM,  JJ. 

William  H.  Hale,  of  Brooklyn,  for  appellant. 

Junius  Pendleton  Wilson,  of  New  York  City,  for  respondent 

PUTNAM,  J.  Plaintiff  requested  defendant,  an  official  stenogra- 
pher of  the  Municipal  Court  to  furnish  him  with  a  transcript  of  the 
minutes  in  a  summary  proceeding,  in  which  plaintiff  acted  as  the  at- 
torney of  record.  Plaintiff  advanced  $15  for  this  service,  and  after- 
wards was  repaid  $2,  leaving  a  charge  of  $13,  which  plaintiff  claims 
was  excessive. 

Plaintiff  sued  under  the  statute  which  declares  that  an  officer  or 
other  person  who  demands  or  receives  any  fees  or  compensation  great- 
er than  that  allowed  by  law  "is  liable  to  an  action  in  behalf  of  the 
person  aggrieved,  in  which  the  plaintiff  is  entitled  to  treble  damages." 
Public  Officers  Law  (Consol.  Laws  1909,  c  47)  §  67;  Code  of  Civil 
Proc.  §§  3281,  3282. 

The  trial  justice  denied  any  recovery,  apparently  on  the  ground 
that,  as  plaintiff  acted  as  an  attorney  in  a  proceeding  in  which  his 
principals  appeared  on  the  record,  only  they  could  maintain  this  ac- 
tion. He  therefore  gave  judgment  for  defendant,  and  plaintiff  has 
appealed. 

[1]  Such  restraints  upon  officials  are  ancient.  Stat.  3  Edw.  I,  c 
26,  against  extortion,  besides  direct  punishment,  gave  the  person  from 
whom  the  money  had  been  extorted  a  remedy  by  action  for  double 
value.  Act  2  Henry  IV,  c.  3,  allowed  the  chirographer  four  shillii^ 
for  the  writing  of  every  fine  levied  in  the  Common  Pleas,  upon  pain, 
if  he  take  more,  of  loss  of  office,  imprisonment,  "and  to  pay  the  party 
grieved  his  treble  damages."  2  Coke,  Inst.  150.  Where  there  was 
an  overcharge  for  fees  to  prove  a  will,  Coke  said  of  a  like  statute: 

"The  act  ought  to  be  expounded  to  suppress  extortion,  which  is  a  great  af- 
fliction and  Impoverishing  the  poor  subjecta"  Neale's  and  Bowse's  Case,  13 
Coke  Rep.  24,  26. 

[2]  The  "person  aggrieved*'  is  the  one  whose  money  is  withheld,  who 
is  thus  directly  injured  by  the  excess  taken,  and  may  be  the  attorney 
himself,  instead  of  his  principal.  See  Wehle  v.  Loewy,  2  Misc.  Rep. 
345,  21  N.  Y.  Supp.  1027.  Even  in  the  more  technical  sense  in  whidi 
a  right  to  appeal  is  limited  to  a  "person  aggrieved,"  it  broadly  includes 

«Vor  etlur  eaiM  smsum  ttvisaiMimmlaDM.  AA&n^imtodatib  *  ftiyy  initm 
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any  one  "having  some  pecuniaj?  interest  or  some  personal  right,  which 
is  immediately  or  remotely  affected"  (Lawless  v.  Reagan,  128  Mass. 
592),  and  indudes  those  standing  as  legal  representatives  of  others 
(Green  v.  Blackwell,  32  N.  J.  Eq.  768). 

If  the  payment  exacted  for  shorthand  notes  is  beyond  the  statutory 
limit,  it  wotild  not  ordinarily  be  taxable,  and,  if  submitted  to  by  tbt 
attorney,  its  repayment  might  in  a  subsequent  accounting  be  properly 
resisted  by  the  client.  The  L^slature  provided  this  rem«iy  as  a 
penalty  for  misfeasance  of  all  officials  and  others  in  a  position  to  make 
exactions.  The  courts  should  not  construe  it  so  as  to  deprive  those 
who  directly  make,  and  suffer  by,  such  overpayments.  While  ordi- 
narihr  an  attorney,  acting  for  a  client  of  record,  is  not  personally  lia- 
ble tor  stenographer's  fees  (Bonynge  v.  Field,  81  N.  Y.  159),  or  for 
printing  a  brief  (Livingston  Middleditch  Co.  v.  N.  Y.  College  of  Denr 
tistry,  31  Misc.  R^.  259,  64  N.  Y.  Supp.  140),  it  does  not  follow' that 
an  attorney,  who  is  forced  to  submit  to  an  excess  charge,  must  sue 
only  in  his  client's  name.  Such  a  holding  would  often  defeat  the  rem- 
edy, especially  where  the  client's  money  had  not  been  advanced,  and 
the  entire  transaction  had  been  that  of  the  attorney. 

It  is  well  settled  that  statutes  fixing  a  fee  for  a  folio  of  100  words 
are  not  satisfied  by  arbitrary  and  excessive  estimates  of  certain  folios 
in  a  page  space  (11  Cyc.  127,  note  95) ;  but  the  legal  charge  must  be 
based  on  the  words  transcribed  (Wright  v.  Nostrand,  58  How.  Prac. 
184;  Cavanagh  v.  O'Neill,  20  Misc.  Rep.  233,  45  N.  Y.  Supp.  789). 
Where,  however,  the  carbon  copy  of  the  transcript  is  supplied  to,  and 
retained  by,  the  attorney,  he  cannot  refuse  liability  for  this  second 
copy,  on  ^e  ground  that  it  had  not  been  expressly  ordered. 

As  there  must  be  a  new  trial,  it  is  pointed  out  that  plaintiff's  offi- 
cial position  under  the  city  charter,  and  the  hours  devoted  by  him 
to  his  ofHdal  duties,  were  quite  irrelevant,  as  the  trial  justice  repeat- 
edly declared;  yet  the  proceedings  were  improperly  inctunbered  with 
sudi  evidence,  which  could  in  no  way  affect  uie  merits  of  tiie  con- 
troversy. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide  tlie 
event. 

CRANE,  J.  I  concur  in  the  result,  on  the  ground  that  the  plain- 
tiff could  at  least  re«>ver  the  excess  charge  under  section  449  of 
the  Code  of  Civil  Procedure,  as  the  contract  he  made  with  Uie  stenog- 
rapher was  for  the  benefit  of  another. 

ASPINALL,  J.,  concurs  with  CRANE,  J. 
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In  re  BROWN'S  ESTATE 


(Surrogate's  Court,  Cattaraugus  County.   August,  1912.) 


L  Witnesses  (|  150*) — GoicpiniraT--^nAHBAonoin  wm  Pbmkb  Bihcs 

Dkceasbd. 

Where  it  Is  establish^  on  the  bearing  of  a  personal  claim  of  an  ex- 
ecutrix for  gums  alleged  to  have  been  collected  by  the  testator,  that 
either  tiie  decedoit  or  the  claimant,  his  widow,  Tecrived  the  fund,  a 
question  to  <dalmant,  whether  she  had  any  of  the  payments,  Is  iH>ohibited 
by  Code  Civ,  Froc  f  829. 

[Bd.  Note— For  other  cases,  see  Witneeses,  Cent  Dig.  ||  ezd,  601, 
666-669,  671-682;  Dec.  Dig.  |  159.*] 

2.  BZECUTOBS  AKD  AnUIMIBTBATOBS  ($  176*) — ^Al^LOWAKiSB  TO  WZOOW — MAXR- 

mVANCI  DnSIKQ  QUABANTINE. 

Under  Beal  Property  Law  (ConsoL  Le^  1909.  c.  CO)  f  204,  a  widow 
Is  entitled  to  rdmbarsement  of  sums  ttq>endBa  by  ber  for  teasonride 
■tinport  and  maJUotenance  during  her  quarantloa 

[Ed.  Note. — For  other  cases,  see  Bzeentm  and  Administrators.  Gent. 
Dig.  H  60S,  661-666;  Dec.  Dig.  1 176.*] 

3.  EXECUTOBS  AND  ADHiniBTBATOBa  (|  213*) — CUOfB  AOAIITST  EbXATB — JJOl- 

ITATIOHS. 

Where  land  owned  by  the  widow  and  executrix  of  testator  was  used 
for  16  years  before  his  death  for  pasture  in  connection  with  his  farm, 
the  rent  therefw  became  due  at  the  end  of  each  pasturing  season,  and 
the  widow  was  entitled  to  recover  only  for  the  6  years  immediately  pre- 
ceding his  death,  being  bound  as  executrix  to  plead  limitations  as  a  de- 
fense to  the  claim  for  rent  accming  before  that  time. 

tEd.  Note — For  other  cases,  see  Executors  and  Admlnlstratora,  Cent. 
Dig.  |{  749-703;  Dec.  Dig.  |  213.*] 

4.  AonOR  (I  11*) — Ouxus  AaAinpr  Estate — GoNDmons  PBaoxDEHT— D>- 

HAND. 

A  testator  having  failed  to  pay  to  bis  wife  mon^  collected  upon  her 
bcmds  and  mortgages,  she  was  entitled  to  oiforce  payment  therefor  witb- 
out  a  precedent  demand 

[Ed.  Note— For  other  cases,  see  Action,  Gait  IMg.  n  B8-T0;  Dec. 
Dig.  8  11.*] 

0.  EnoinroBs  ahd  AnaNuraaTOBS  (|  218*)— IxMXKAnom  Aptuoabis — 

CZ.A1H  BT  EanODTBIX. 

Glaltns  of  an  executrix  against  the  mt&te  of  the  testator,  wbicb  ma- 
tured more  than  six  years  before  hla  death,  and  on  whldi  no  action  was 
commenced  within  that  period,  are  barred  by  ItmitatlmB. 

[Ed.  Note.— For  other  cases,  see  Executors  and  AdndDlatraton^  Cent 
Dig.  H  749-758;  Dec.  Dig.  |  21S.*] 

6.  BZECUTOBS  ARD  ADMllfiaTXATOBS  (|  221*)— CLAIMS  AeAIIIBT  EBTATO — EVI- 

DENCE. 

That  bonds  and  mortgages  running  to  an  executrix  and  paid  by  checks 
of  the  mortgagors  were  Indorsed  first  by  the  executrix,  then  by  the  dece- 
dent, and  on  their  face  bore  the  paid  stamp  of  the  bank,  does  not  estab- 
lish tliat  decedoit  became  obligated  to  the  claimant  to  the  amoont  of 
the  checks. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  {§  901-003Hi  1866;  1861-1863,  1865,  1866,  1871,  1874,  1876;  Dee. 
Dig.  S  221.*] 

7.  BXXCUTOBS  AlTD  ADMUnSTBATOBS  (|  221*) — GUXHB  AOAINST  BsCATS — E^TI- 

OKHCB, 

Where  the  indmsements  of  both  executrix  and  decedent  on  certain 
checks  given  by  a  mortgagor  for  payments  on  bis  bond  and  mortgage  to 
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tiie  execatrlx  were  In  the  bandwrldng  of  the  decedent,  and  each  check 
bore  the  bank's  paid  stamp,  and  It  la  not  shown  that  the  executrix  ever 
had  poBseeslon  of  the  checks,  or  authorized  decedent  to  Indorse  them  for 
her,  or  parted  with  title  to  the  money,  hec  claim  for  the  amount  thereof 
will  be  allowed  against  his  estate. 

[Ed.  Note.— For  otha  cases,  see  Bxecutors  and  Admlnlstiatora,  CtsA. 
Dig.  H  901-908%.  186S»  18SL-1868,  1885.  1866,  1871,  1874^  1870;  Dee. 
Dig.  I  221.*] 

Judicial  settlement  and  pnmf  of  personal  claim  of  tiie  executrix  of 
George  M.  Brown,  deceased.   Decree  entered. 

Frank  T.  Shaffer  and  Henry  Donnely,  both  of  Olean,  for  executor. 
M.  B.  Jewell,  of  Olean,  for  executrix  and  claimant. 

DAVIE,  S.  The  only  controversy  upon  this  accounting  relates  to 
the  personal  claim  of  the  executrix,  Mary  E.  Brown.  The  adminis- 
tration of  this  estate,  consisting  of  property  of  the  value  of  nearly 
$200,000,  has  received  such  careful  attention  that  no  objections  are 
filed  by  any  of  the  interested  parties  to  any  item  of  the  account  pre- 
sented for  judicial  settlement.  The  executrix,  Mary  E.  Brown,  is  the 
widow  of  the  testator,  and  presents  a  personal  claim  against  the  estate, 
portions  of  which  are  strenuously  contested.  Her  demand  consists 
m  part  of  various  sums  alleged  to  have  been  collected  by  the  testator 
upon  bonds  and  mortgages  owned  by  the  claimant  and  for  which  he 
had  never  accounted  to  her. 

[1]  The  first  question  for  determination  relates  to  certain  evidence 
objected  to  upon  the  trial,  and  taken  conditionally,  with  the  right  re- 
served to  sttikt  the  same  from  the  record,  if  upcm  investkfation  it 
should  be  ascertained  that  such  evidence  was  inadmissible,  llie  proof 
shows  that  various  pa3rments  were  made  upon  these  bonds  and  mort- 
gages, usually  at  the  residence  of  the  testator,  in  his  presence  and  that 
of  the  claimant.  All  of  these  payments  are  indorsed  upon  the  bonds 
in  the  handwriting  of  the  claimant,  but  the  evidence  fails  to  disclose 
the  other  circumstances  attending  the  various  transactions,  and  it  is 
left  very  much  to  inference  as  to  which  <me  of  the  parties  actually  re- 
ceived uie  moneys  paid.  After  the  mortgagors  had  been  called  and 
testified  to  the  fact  of  making  the  several  payments,  the  claimant  was 
called  as  a  witness  on  her  own  behalf.  Her  attention  was  called  to 
what  the  other  witnesses  had  testified  to  and  to  the  various  indorse- 
ments upon  the  bonds,  and  she  was  then  asked  the  following  question : 
"Did  you  have  any  of  these  payments?"  This  question  was  objected 
to,  upon  the  ground  that  the  witness  was  incompetent  under  the  pro- 
visions of  section  829  of  the  Code;  such  objection  being  sufficiently 
speciBc  to  fully  raise  the  question  of  inccmipetency.  The  evidence  was 
thereupon  conditi(»ially  taken  as  above  stated,  and  the  witness  an- 
swered, "No,  sir."  This  same  question  substantially  was  repeated  sev- 
eral times  during  the  trial,  with  the  same  objection  and  same  answer, 
and  under  the  same  conditions. 

Careful  consideration  shows  that  these  various  questions  and  an- 
swers were  improper,  and  tiiat  the  witness  was  incompetent  to  testify 
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to  the  fact  involved  therein,  and  the  several  answers  to  the  questions 
so  objected  to  should  be  stricken  from  the  rea>rd  and  not  a>nsidered 
in  the  disposition  of  this  controversy.  The  fact  being  established  that 
either  the  claimant  or  decedent  had  received  these  moneys,  asking  her 
the  question,  "Did  you  have  any  of  these  payments?**  was  equivalent 
in  purpose  and  effect  to  a&kii^  her,  "Did  your  husband  have  these 
moneys?"  It  directly  relates  to  a  personal  transaction  between  hersdf 
and  the  testator,  and  is  prohibited  by  the  provisions  of  section  829  of 
the  Code.  Moses  v.  Hatch,  38  App.  Div.  140,  56  N.  Y.  Supp.  561 ; 
Mulqueen  v.  Duffy,  6  Hun,  299;  Walsh  v.  McArdle,  78  Hun,  411,  29 
N.  Y.  Supp,  169;  Brayman  v.  Stephens,  79  Hun,  28,  29  N.  Y.  Supp. 
526;  Myers  v.  Hunt.  14  N.  Y.  Supp.  471 ;  Haughey  v.  Wright.  12 
Hun,  179;  Hill  v.  Heemians,  17  Hun,  470. 

In  the  case  last  cited  the  action  was  brought  to  recover  Mrtain  bonds 
deposited  by  plaintiff  (with  indorsement  in  blank  thereon)  with  the 
deceased  assignor  of  the  defendant.  When  such  bonds  were  produced 
ion  the  trial,  the  name  of  defendant's  assignor  was  written  in  the  blank. 
The  plaintiff  was  permitted  to  testify  under  objection  that  he  never 
transferred  the  bonds  and  never  saw  them  after  deposit.  This  evi- 
dence, upon  appeal,  was  held  inadmissible. 

In  aift  v.  Moses.  112  N.  Y.  426. 435.  20  N.  E.  392.  395,  Judge  An- 
drews says : 

"It  bas  beox  hem  wltb  gmeral  imUbnoUy  tbat  the  nctlon  ivoUbttib  not 
0Dl7  direct  teitUnony  of  tbe  surriTor  that  a  personal  transoctloa  did  or  did 
not  take  place,  and  what  did  or  did  not  occur  between  the  parties,  but  also 
every  attempt  by  indirection  to  prove  tbe  mme  thins,  as  by  n^tlviiig  tbe 
doing  of  a  particular  thing  by  any  other  person  than  the  deceased,  or  by  dis- 
connecting a  particular  fact  ^om  Its  surroundings  and  permitting  the  sur- 
vivor to  testl^  to  what  on  Its  fac«  may  seem  an  Independent  foct,  ^ebea  In 
truth  it  had  Its  origin  In  or  directly  resolted  from  a  persouRl  transaction.** 

This  case  is  cited  with  approval  in  Richardson  v.  Emmett,  170  N.  Y, 
412,  63  N.  E.  440,  and  Griswold  v.  Hart,  205  N.  Y.  384,  98  N.  E.  918. 

Accordingly,  all  the  testimony  of  the  claimant  of  the  character  in- 
dicated will  be  stricken  out.  wiUi  an  exception  in  each  instance  to  the 
claimant,  and  a  memorandum  of  such  evidence  so  eliminated  will  be 
attached  to  the  stenographer's  minutes  of  the  evidence  now  on  file. 

A  portion  of  the  widow's  claim  is  satisfactorily  established.  No 
serious  controversy  exists  relative  to  that  part  of  the  claim  which  is 
based  upon  the  promissory  notes  of  the  decedent,  one  dated  February 
IS,  1908,  for  $850,  and  one  dated  May  13,  1908,  for  $300.  The  entire 
amount  of  the  first-mentioned  note,  principal  and  interest,  and  the 
sum  of  $203.69,  principal  and  accrued  interest,  on  the  other,  remain 
unpaid,  and  the  claimant  is  entitled  to  recover  the  same  f  rcxn  the  estate. 

[2]  The  evidence  shows  that  during  the  widow's  quarantine,  or  the 
40  days  immediately  following  her  husband's  death,  she  supported  and 
maintained  herself,  and  in  that  connection  expended  the  sum  of  $119.- 
89  for  her  reasonable  sustenance.  She  is  entitled  to  be  reimbursed  for 
such  expenditure  from  the  funds  of  the  estate.  Real  Prop.  Law  (Con- 
sol.  Laws  1909,  ch.  50),  §  204. 

[3]  The  claimant  is  the  owner  of  25  acres  of  land  in  the  town  of 
Hinsdale,  adjoining  or  near  a  farm  of  the  decedent,  and  operated  by 
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bis  tenant  for  dairying  purposes.  During  the  16  years  immediately  pre- 
cedit^  decedent's  death  these  25  acres  were  used  in  comiection  witb 
the  farm  for  pasture;  the  use  thereof  being  fairly  worth  the  sum  of 
$40  a  season.  It  does  not  appear  that  any  agreement  was  ever  made 
between  the  parties  regulating  the  time  of  payment  of  such  rent.  It  ac- 
cordingly became  due,  year  after  year,  and  at  the  end  of  the  pasturing 
season.  ^lore  than  6  years  had  elapsed  prior  to  decedent's  death  after 
the  claimant's  right  of  action  had  accrued  to  recover  for  all  rent  prior 
to  the  year  190C  That  portion  of  her  claim  is,  therefore,  barred  by 
the  statute.  She  is  entitled  to  recover  for  the  use  of  said  premises  at 
the  rate  of  $40  per  season  from  1904-  to  1910,  inclusive,  but  for  no 
longer  term.  It  was  not  only  the  right,  but  the  positive  duty,  of  the 
other  executor  to  interpose  the  defense  of  the  statute.  Bloodgood  v. 
Bruen,  8  N.  Y.  362;  Butler  v.  Johnson,  111  N.  Y.  204,  18  N.  E.  643. 

The  more  strenuous  controversy  relates  to  the  eflforts  of  the  claimant 
to  recover  from  the  estate  the  moneys  allied  to  have  been  collected 
by  the  decedent  upon  claimant's  bonds  and  mortgages  and  not  paid  over 
to  her.  As  there  were  many  payments  made  by  the  mortgagors  and 
indorsed  upon  the  bonds,  and  which  are  the  subject  of  controversy  be- 
tween claimant  and  the  estate,  it  will  be  impossible  to  refer  to  each  ini 
detail  in  this  memorandum.  Only  such  particular  transactions  will  be- 
considered  as,  in  consequence  of  their  similarity  to  other  transactions^ 
will  form  a  guide  for  the  dispositicm  of  all  matters  in  controversy  in 
this  connection.  ^ 

[4]  One  of  such  indorsements  upon  the  bonds  in  claimant's  hand- 
writii^,  under  date  of  February  11,  1902,  of  $168  on  principal  and 
$40.50  on  interest,  arose  out  of  the  following  facts :  The  amount  rep- 
resented by  such  indorsement  .was  paid  to  the  decedent  by  the  mort- 
gagor wintering  stock  for  him.  This  bond  bears  another  indorsement 
under  date  of  January  29,  1904,  of  $169.80.  This  payment  was  made 
under  the  following  circumstances :  The  decedent  had  previously  sold 
the  mortgagor  a  quantity  of  cattle.  On  the  date  of  the  indorsement 
the  mortgagor  went  to  the  residence  of  the  decedent,  and  in  his  pres- 
ence and  that  of  the  claimant  settled  and  paid  for  the  cattle,  and  after 
doing  so  had  left  said  sum  of  $169.80,  whidi  he  ^en  paid  over  and 
directed  the  same  to  be  indorsed  upon  the  bond.  It  does  not  appear 
to  whom  this  money  was  actually  paid  or  delivered — whether  to  de- 
cedent or  the  claimant.  In  the  same  connection  the  claimant  prepared 
and  delivered  to  the  mortgagor  a  receipt  in  the  following  form;  all 
thereof,  including  the  signature,  being  in  daimant^s  handwriting: 

"Janaary  20,  1904. 

"Recdred  of  W.  W.  Brlggs  one  bondred  Edxty-nlne  dollan  and  eighty  cents- 
to  aiMdy  on  the  mortgage  of  real  estate.  George  U.  Bidwd." 

Such  receipt  was  written  and  delivered  in  the  immediate  presence 
of  the  decedent  and  with  full  knowledge  on  his  part  as  to  the  fornix 
and  contents  thereof.  It  was  the  same  in  effect  as  if  he  had  written? 
and  signed  the  receipt  himself.  It  is  an  admission  upon  his  part  that 
he  received  these  moneys.  Such  moneys,  belonging  to  the  claimant,. 
having  been  paid  to  him,  it  was  his  duty  to  immediately  ddiver  the.- 
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same  to  claimant,  and,  not  having  done  so — and  there  is  no  claim  or 
suggestion  that  he  did  so  pay  over  the  same — he  became  indebted  to 
the  claimant  therefor,  ^d  the  claimant  thereupon  acquired  a  right  of 
action  against  him  to  enforce  such  pa3rment  No  demand  was  neces- 
sary as  a  condition  precedent  to  right  of  action.  Where  money  be- 
longing to  one  comes  into  the  hands  of  another  under  such  drcimi- 
stances  that  it  is  the  duty  of  the  latter  to  pay  it  over,  an  action  may 
be  maintained  therefor  without  any  demand.  Baker  v.  Moore,  4  App. 
Div.  234,  38  N.  Y.  Supp.  559;  Hickok  v.  Hickok,  13  Barb.  632; 
Stacy  V.  Graham,  14  N.  Y.  492;  Matter  of  Cole,  34  Hun,  320;  Dief- 
enthaler  v.  Mayor,  111  N.  Y.  331,  19  N.  E.  48;  Mills  v.  Mills.  115 
N.  Y.  80,  21  N.  E.  714;  Wood  v.  Young,  141  N.  Y.  211,  217,  36  N. 
E.  193. 

[6]  The  causes  of  action  arising  out  of  the  two  transactions  re- 
ferred to  having  matured  more  than  six  years  prior  to  decedent's 
death,  and  claimant  not  having  seen  fit  to  bring  any  action  within  that 
period  to  enforce  the  same,  they  became  fully  barred  by  the  statute, 
and  the  claim  cannot  now  be  enforced  gainst  the  estate. 

There  are  two  other  classes  of  transactions  disdosed  by  the  evi- 
dence, clearly  differentiated  by  their  own  peculiar  circumstances,  and 
in  which  the  question  of  the  statute  of  limitations  is  not  involved, 
which  call  for  consideration. 

[Ij  In  various  instances  payments  were  made  upon  these  bonds  and 
mortgages  by  the  checks  of  the  mortgagors,  payable  to  the  order  of 
the  claimant,  and  by  her  indorsed  upon  the  bonds.  Such  payments 
were  usually  made  at  the  residence  of  the  claimant,  and  in  her  pres- 
ence and  that  of  decedent.  The  details  of  the  various  transactions  are 
not  disclosed  by  the  proof ;  but  the  checks,  being  produced  upon  the 
trial,  bear,  first,  the  indorsement  of  the  claimant,  and,  next,  that  of 
the  decedent,  and  upon  their  face  the  paid  stamp  of  the  bank.  It  is 
urged  on  behalf  of  the  claimant  that  the  fact  that  the  decedent  was  the 
last  indorser  upon  these  checks  prima  facie  establishes  the  fact  that 
he  received  the  money  on  the  same  and  -thereby  became  obligated  to 
the  claimant  to  the  extent  thereof.  Such  contention  cannot  be  main- 
tained. Even  asstmiing  that  decedent  received  from  the  bank  the  pro- 
ceeds of  these  checks,  that  is  not  sufficient  to  charge  him  with  liability 
to  the  claimant  therefor.  When  claimant  indorsed  the  checks  and  de- 
livered the  same  to  the  decedent  so  indorsed,  the  presumption  is  that 
she  did  so  for  the  purpose  of  transferring  to  him  the  moneys  thereby 
r^resented,  and  that  she  so  transferred  the  same  because  he  was 
legally  entiUed  to  them.  It  has  been  held  that  proof  of  the  mere  fact 
of  payment  of  money  by  one  person  to  another  is  not  suflicient  to 
maintain  an  action  therefor.  When  one  delivers  a  sum  of  money  to 
another,  if  there  is  nothing  else  to  explain  the  transaction,  the  legal 
presumption  is  that  the  money  belonged  to  the  one  who  received  it, 
and  not  that  he  thereby  became  the  debtor  of  the  other.  Bogert  v. 
Morse,  1  N.  Y.  377;  Manchester  v.  Braedner,  107  N.  Y.  346,  14  N. 
E.  405,  1  Am.  St.  Rep.  829;  Welch  v.  Seaborn,  1  Stark.  385;  Matter 
of  Delaney,  27  Misc.  Rep.  398,  58  N.  Y.  Supp.  924. 

That  portion  of  the  claimant's  demand  based  upon  transactions  of 
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the  character  last  described,  all  of  which  are  particularly  pointed  out 
in  the  findings  of  fact  herein,  is  disallowed. 

[7]  The  mortgagor  Heath  executed  the  following  checks  for  pay- 
ments upon  the  tK>nd  and  mortgage  given  by  him;  each  of  such  checks 
being  payable  to  the  order  of  the  claimant:  One  dated  January  7, 
1910,  for  $34;  one  dated  the  same  day  for  $67;  and  one  dated  July  7, 
1910,  for  $402.  It  does  not  appear  to  whom  these  checks  were  de- 
livered. They  are  each  produced  upon  the  trial,  and  bear  the  indorse- 
ment of  the  claimant  and  decedent ;  but  both  indorsements  are  in  the 
handwriting  of  the  decedent,  and  each  bears  the  bank's  paid  stamp. 
The  evidence  does  not  disclose  that  claimant  ever  had  the  possession 
of  these  checks,  or  that  she  ever  authorized  the  decedent  to  indorse 
her  name  upon  either  of  them,  or  that  she  ever  parted  with  title  to 
the  moneys  thereby  represented.  The  fact  that  decedent  in  his  own 
handwriting  has  indorsed  her  name  as  well  as  his  own  upon  the  back 
of  the  checks  shows  they  came  into  his  possession,  and,  failing  to  show 
that  he  ever  acquired  title  thereto  as  against  the  claimant,  his  estate 
is  liable  to  the  claimant  for  the  amount  represented  by  the  checks,  and 
her  claim  to  that  extent  is  allowed. 

The  particular  items  allowed  and  disallowed,  together  with  the  cir- 
cumstances upon  which  they  each  depend,  are  pointed  out  in  the  find- 
ings of  fact  submitted  herewith,  and  need  not  be  further  referred  to. 

A  decree  will  be  entered  in  accordance  with  such  findings  and  con- 
clusions of  law  based  therecm. 

Decreed  accordingly. 


<n  Hlsc.  B«p^  614.) 

In  18  FAT  et  bL 

(Sum^te'B  Court,  Oaynga  Gonnt?'  A.vgmt,  1912.) 

Wiuji  (I  524*) — ConsTBUcnoK — BsNBnoiABiES — "Hsias  AT  Lav.** 

In  a  will  directing  executors  to  Invest  and  ke^  iarested  a  sum  of 
money,  pay  tbe  Incotoe  to  a  nephew  of  teatator  dining  life,  and  on  Ub 
Ae&th  divide  tlie  trust  fund  among  the  nephew's  heirs  at  law,  tbe  re- 
inaindermen  takA  direct  from  the  testator ;  the  Identity  of  the  "heirs  at 
taw"  being  determined  on  the  nephew's  deatti,  and  including  those  who 
answer  to  Qiat  description  in  its  iBtrict  l^al  meaning. 

[Gd.  Note.— ITor  other  cases;  see  Wills*  Cent  Dig.  U  111A-112T;  Dec. 
Dig.  I  624.* 

For  other  definitions,  see  Words  and  Phrases,  toL  4,  p.  8265.] 

Judicial  settlement  of  the  accounts  of  Edwin  R.  Fay  and  others,  as 
trustees  under  the  last  will  of  James  C.  Reed.  Decree  entered. 

Taber  &  Brainard,  of  Auburn,  for  trustees. 

Wm.  S.  Elder,  of  Auburn,  special  guardian,  for  infant 

WOODIN,  S.  The  testator  died  in  June,  1901,  leaving  a  will  and 
three  wdicils,  which  were  thereafter  admitted  to  probate  in  this  court. 
This  proceeding  is  an  accounting  by  the  trustees,  and  relates  solely  to 

•For  oUtar  eaMm  wm  Mm«  tagie  A  |  huiisu  In  Dm.  *  Am.  Dlgi-  1M7  to  date,  *  Rop'r  latexM 


Digilized  by 


984 


137  NBW  XOBK  8UFPLBUBNT 


(Sur.  Ct. 


a  trust  fund  of  $3,000  created  in  the  second  clause  of  the  second  codicil, 
which  reads  as  follows : 

"Sec(md.  I  give  to  my  execatora  the  Bom  of  three  thousand  dollars  to  ln> 
Test  and  ke^  Invested  and  pay  the  Income  thereon  to  my  n^hew  Nelson 
Perry  during  his  lifetime  and  on  his  death  to  divide  the  three  thousand  dol- 
lars among  his.  said  Nelson  Perry's  belrs  at  law,  bat  this  legacy  staaU  not  be 
Increased  by  or  participate  In  the  division  ol  the  residue  of  my  eatate." 

The  said  Nelson  PertY  has  recently  died,  and  the  trustees  are  ready 
to  distribute  the  trust  fund  to  the  persons  entitled  thereto.  A  con- 
troversy has  arisen  over  the  meaning  of  the  words  "heirs  at  law**  in 
this  clause,  and  is  the  sole  question  presented.  Nelson  Perry  left  as 
his  nearest  relatives  numerous  first  cousins,  paternal  and  maternal, 
and  also  descendants  of  deceased  first  cousins.  I|  is  contended  by 
the  trustees  that  the  fund,  being  personal  property,  should  be  distrit>- 
uted  to  Nelson  Perry's  next  of  kin,  namely,  the  first  cousins,  ex- 
cluding the  representatives  of  deceased  cousins.  Another  point  is 
raised  by  them  which  is  hereafter  referred  to. 

The  special  guardian,  representing  one  of  the  descendants  of  a  de- 
ceased first  cousin,  urges  that  the  fund  should  be  distributed,  per 
stirpes,  to  Nelson  Perry's  heirs  at  law,  giving  the  expression  its  strict 
legal  meaning,  thereby  including  the  representatives  of  deceased  cous- 
ins. He  bases  his  contention  also  upon  the  further  ground  that,  the 
testator  having  died  in  1901,  the  statute  of  distributions  then  in  force, 
to  wit,  section  2732.  subd.  .12,  of  the  Code,  as  amended  by  chapter  319 
of  the  Laws  of  1898,  permitting  representation  among  collaterals, 
applies,  as  the  act  of  May  18,  1905,  amending  said  section,  prohibiting 
representation  after  brothers'  and  sisters*  descendants,  expressly  pro- 
vides: 

"This  act  shall  not  aK>ly  to  an  estate  of  a  decedent  who  shall  have  died 
prior  to  the  time  tbls  act  sball  take  efEect" 

The  court  is  concerned  with  only  one  question:  What  persons  or 
classes  of  persons  did  the  testatOT  embrace  in  the  term  "Nelson  Fer- 
ry's heirs  at  law**?  The  fundamental  rule  underlying  die  construction 
of  a  will  is  that  the  intent  of  the  testator  shall  control.  If  the  intent 
is  plainly  expressed,  no  resort  need  be  made  to  rules  of  construction. 
They  arc'  useful  only  where  the  meaning  is  ambiguous,  and  the  courts 
will  not  indulge  in  mere  conjecture  in  construing  the  testator's  lan- 
guage. The  primary  meaning  of  the  words  "heirs  at  law'*  is  the  per- 
sons related  to  one  by  blood,  who  would  take  his  real  estate  if  he  died 
intestate,  and  the  words  embrace  no  one  not  tiius  related. 

The  cases  are  numerous  where  the  courts  have  held  that  the  word 
"heirs,'*  or  the  expression  "heirs  at  law,"  when  used  in  connection 
with  the  disposition  of  personal  property,  means  next  of  kin ;  and  so 
frequently  has  this  construction  been  given  to  these  words  that,  at 
first  blush,  it  might  seem  as  though  it  had  become  a  settled  rule  of 
construction,  and  that,  whenever  a  bequest  of  personal  property  was 
made  to  heirs  or  heirs  at  law,  it  should  be  interpreted  to  mean  next  of 
kin.  But  in  all  the  cases  which  I  have  examined,  in  which  this  con- 
struction has  been  given  to  the  word  "heirs,"  tiie  courts  have  first 
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sought  to  ascertain  the  intent  of  the  testator,  and,  when  the  oxiclu- 
sion  has  been  reached  that  the  word  "heirs"  should  be  taken  to  mean 
next  of  kin,  it  is  because  the  court  has  found  such  to  have  been  the 
intention  of  the  testator  as  gathered  from  the  whole  will  and  sur- 
rounding circumstances,  and  not  because  personal  property  in  case  of 
intestacy  is  distributable  to  next  of  kin  only.  A  brief  reference  to  a 
few  of  the  cases  cited  by  counsel,  in  which  the  courts  have  construed 
the  meaning  of  the  word  "heirs,"  will  serve  to  illustrate  this  view. 

In  Uwton  V.  Corlies,  127  N.  Y.  100,  27  N.  E.  847,  the  will  pro- 
vided: 

"I  Older  and  direct  that  my  estate  be  dirlded  among  my  beln  at  law  In 
accordance  with  the  laws  of  the  state  of  New  York  applicable  to  penons 
who  die  Intestate." 

It  seemed  clear  to  the  court  in  that  case  that  the  direction  to  divide 
in  accordance  with  the  laws  of  tiie  state  of  New  York  plainly  ini^- 
cated  the  intention  of  the  testator  to  give  his  personal  estate  to  his 
next  of  kin  and  his  real  estate  to  his  heirs  at  law ;  the  court  saying : 

"While  technical  words  In  a  will,  when  uneontrolled  by  the  context,  are 
presumed  to  have  been  used  in  their  technical  sense,  still  the  context  may 
overcome  the  preatunption  what  It  appears  thereby,  and  from  extraneous 
facts  •  •  •  tiiat  the  testator  used  the  words  In  tbelr  common  and  pop* 
nlar  sense." 

In  Woodward  v.  James,  US  N.  Y.  346,  22  N.  E.  150,  the  testator 
gave  to  his  widow  the  use  of  one-half  of  his  estate.  He  gave  to  his 
"legal  heirs"  the  remainder  of  the  income  from  his  estate  during  the 
life  of  his  wife,  and  then  further  devised  and  bequeathed  to  his  "legal 
heirs"  the  reversion  and  ownership  of  the  estate  after  the  death  of  his 
wife.  He  further  provided  a  forfeiture  in  case  any  of  his  legal  heirs 
should  interfere  with  the  widow  in  the  enjoyment  of  her  interest  in 
the  estate,  and  provided  in  such  an  event  that  such  heir  should  be 
excluded  from  sharing  in  the  estate,  and  the  share  which  otherwise 
would  have  gone  to  him  be  "divided  among  the  remaining  heirs  ac- 
cording to  law."  The  next  of  kin  and  heirs  at  law  were  not  coex- 
tensive, and  it  became  necessary  for  the  covat  to  determine  whom  the 
testator  meant  by  "l^al  heirs."  The  court  concluded,  after  taking 
into  consideration  the  entire  will,  the  use  of  the  word  "legal,"  and  the 
provision  for  division  of  a  forfeited  share  "according  to  law,"  indi- 
cated the  sense  in  which  the  testator  used  the  phrase,  and  accordingly 
held  that  the  personal  estate  should  be  distributed  to  the  next  of  kin. 

In  Matter  of  Fidelity  Trust  &  Guarantee  Co.,  57  App.  Div.  532, 
68  N.  Y.  Supp.  257,  the  court  construed  the  words  "my  heirs,"  usfed 
with  reference  to  the  disposition  of  a  certain  trust  fund,  to  mean 
next  of  kin,  basing  its  interpretation  upon  the  fact  that  the  testator 
did  not  emplc^  legal  terms,  and  especially  the  word  "heirs,"  with  legal 
discrimination;  tinat  there  were  many  bequests  of  personal  property 
to  "heirs,"  the  expression  "next  of  kin"  nowhere  appearing,  and  there 
was  no  bequest  or  devise  of  the  residue  of  his  property,  and  the  bulk 
of  his  estate,  consisting  of  both  real  and  personal  property,  was  left 
to  be  distributed  among  his  next  of  kin  or  descend  to  his  heirs  at  law 


986 


187  NBW  YORK  SUPPLBIlffBNT 


(Sur.  Ct. 


pursuant  to  the  statutes  of  distribution  and  descent,  according  to  the 
character  of  the  property. 

Other  cases  might  be  referred  to  in  which  the  courts  have  construed 
the  word  "heirs'*  to  mean  next  of  kin,  when  used  in  connection  with 
the  disposition  of  personal  property;  but  all  of  these  cases  recognize 
the  principle  that,  where  the  context  of  the  will  shows  that  the  testator 
used  the  word  "heirs,"  or  tlie  expression  "heirs  at  law"  or  "next  of 
kin,"  in  a  sense  other  than  the  primary  legal  sense,  the  actual  intenticm 
must  prevail  over  the  use  of  the  technical  language. 

The  case  of  Armstrong  v.  Galusha,  43  App.  Div.  248,  60  N.  Y. 
Supp.  I,  is  further  illustrative  of  this  principle.  In  that  case,  the  tes- 
tator, in  the  eighteenth  clause  of  his  will,  directed  his  executors  to 
pay  the  remainder  of  his  estate  to  his  "heirs"  in  portions  according 
to  the  laws  and  statutes  of  the  state  of  New  York,  the  same  as  if  he 
died  intestate.  The  testator's  relatives  were  nephews  and  nieces  and 
^^randnephews  and  grandnieces.  The  court  held  that,  after  consider- 
mg  the  entire  will  and  the  extraneous  facts  disclosed  the  record, 
it  was  evident  that  the  testator  did  not  use  the  word  "heirs"  to  des- 
ignate next  of  kin,  but  intended  it  should  be  given  its  strict  technical 
significance,  and  that,  therefore,  the  grandnephews  and  grandnieces  of 
the  testator  took  per  stirpes  under  the  statute  of  descent. 

The  case  of  Tillman  v.  Davis,  95  N.  Y.  17,  47  Am.  Rep.  1,  is  fre- 
quently cited  as  laying  down  the  rule  that  a  gift  of  personal  prt^rty 
to  "heirs"  means  next  of  kin;  but  the  precise  question  determined 
by  the  court  in  that  case  was  that  a  bequest  of  personal  property  to 
the  heirs  of  another  person  did  not  entitle  the  widow  of  that  person 
to  share  therein. 

The  foregoing  cases,  and  others  cited  by  counsel,  indicate  that  the 
courts  have  uniformly  sought  to  discover  the  intent  of  the  testator, 
an^  in  no  case  is  the  rule  promulgated  arbitrarily  that  a  gift  of  per- 
sonal estate  to  heirs  means  next  of  kin.  With  this  principle  in  mind 
we  can  approach  the  question  in  this  case  and  ask:  What  persons  or 
class  of  persons  did  t^e  testator  designate  as  the  beneficiaries  under 
the  clause  in  question  by  the  words  "to  his,  said  Nelson  Perry's, 
heirs  at  law?  "  If  the  words  "heirs  at  law"  are  given  their  strict  l^al 
meaning,  they  include  all  who  would  inherit  his  real  property  in  case 
of  his  death  intestate. 

There  is  no  question  but  that  the  testator  had  a  right  to  direct  that 
this  trust  fund  be  distributed  to  such  persons  or  class  of  persons  as 
he  saw  fit,  regardless  of  the  statutes  of  distribution  or  descent,  or 
rules  of  construction,  and  there  would  seem  to  be  no  reason  why  we 
should  not  assume  that  the  testator  used  the  words  "heirs  at  law" 
in  their  strict  legal  sense,  unless  there  is  something  in  the  rest  of  the 
'  will  which  renders  such  construction  inconsistent  herewith,  and  that, 
instead  of  meaning  "heirs  at  law,"  as  he  plainly  says,  he  meant  next 
of  kin,  which  he'  did  not  in  fact  say.  There  is  nothing  in  the  clause 
in  -question,  or  in  the  entire  will  and  codicils,  to  negative  the  presump- 
tion that  the  words  "heirs  at  law"  were  used  in  tiheir  strict  technical 
sense.  This  view  is  strengthened  when  we  consider  that  the  will  and 
codicils  were  drawn  by  eminent  counsel,  who  knew  and  understood 
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the  legal  distinction  between  heirs  at  law  and  next  of  kin.  A  perusal 
of  the  same  reveals  the  precision  and  fitness  with  which  legal  terms 
are  employed.  The  expressions,  "personal  property  "  "real  property," 
^'legatee,"  "devisee,"  "heirs,"  "next  of  kin,"  etc.,  are,  throughout  the 
instruments,  used  with  discrimination.  It  is  also  significant,  as  indi- 
cating a  purpose  of  the  testator  to  embrace  his  remote  blood  relatives 
in  the  distribution  of  his  property,  to  note  that  ,  the  will  disposes  of 
practically  his  entire  estate  to  his  numerous  nephews  and  nieces  and 
grandnephews  and  grandnieces  in  various  amounts,  thereby  including 
relatives  who  would  not  inherit  his  personal  estate  as  next  of  kin  un- 
der the  statute  as  it  was  at  the  time  the  will  was  drawn. 

When  the  second  codicil,  which  contains  the  clause  creating  the 
trust  fund  in  question,  was  drawn,  the  statute  of  distribution  had  been 
amended  by  I^ws  1896,  c.  319,  so  that  representation  was  permitted 
among  collaterals  in  the  same  manner  as  allowed  by  law  with  refer- 
ence  to  real  estate.  This  amendment  continued  to  be  the  law  until 
May  18,  1905,  when  it  was  again  amended  to  read : 

"No  representation  shall  be  admitted  among  collaterals  after  brothers*  and 
sisters'  descendants.  This  act  shall  not  ai^lr  to  the  estate  of  a  deccdrat 
who  shall  have  died  prior  to  the  tline  this  act  shall  take  effect** 

It  will  be  thus  seen  that  at  the  time  the  second  codicil  was  drawn 
the  distinction  between  heirs  at  law  and  next  of  kin  had,  in  a  lai^ 
measure,  been  extinguished,  but  not  altogether.  Cases  may  arise 
where  the  next  of  kin  outnumber  the  heirs  at  law,  although  the  re- 
verse is  usually  the  case.  For  instance,  Nelson  Perry  might  have  been 
survived  by  nephews  and  nieces  and  uncles  and  aunts.  In  that  event 
the  nephews  and  nieces  and  uncles  and  aunts  would  have  been  his 
next  of  kin,  sharing  per  capita  his  personal  estate,  while  the  ne{)hews 
and  nieces  alone  would  have  inherited  his  real  estate  as  his  heirs  at 
law.  Just  this  situation  may  have  been  in  the  testator's  and  his  coun- 
sel's mind  when  this  codicil  was  drawn,  and  the  expression  "heirs  at 
law,"  therefore,  used  advisedly.  The  testator's  purpose  may  be  frus- 
trated by  construing  the  words  "heirs  at  law"  to  mean  "next  of  kin." 
As  is  stated  in  Armstrong  v.  Galusha,  supra : 

•*Oourts  will  not  substitute  'next  of  kin'  for  'heirs*  In  a  testator's  will,  and 
tber^y  create  an  entlrelr  ditferent  class  of  persons  as  legatees,  unless  It 
appear  Out  such  snbstltntlon  Is  necessary  In  order  to  make  operative  and. 
effective  bis  Intoit.*' 

The  court  in  that  case  further  says : 

"In  the  case  at  bar,  the  testator  designated  the  persons  who  should  take 
the  residuum  of  his  estate  by  the  use  of  the  words  'my  heirs.'  If  the  fact 
that  his  entire  estate  consdsted  entirely  of  personal  proper^  be  eliminated, 
and  the  word  'heirs*  Is  given  its  strict  legal  meaning,  or  Its  common  and  pop- 
ular meaning,  the  nephews  and  nieces  and  grandn^hews  and  grandnleceB 
of  the  testator  are  all  Included  in  the  designation.  From  the  single  circum- 
stance that  the  estate  la  entirely  personal,  the  learned  comisel  for  the  r&- 
spondent  asks  tiie  conrt  to  snbstltate  for  tbe  word  'heirs'  the.  words  'next 
of  kin,*  and  thus  exdvte  the  gtandnephews  and  grandnieces  fnnn  elharlng  In 
his  estate." 

This  seems  to  be  precisely  the  case  at  bar.  If  it  were  conceded  that 
the  testator  meant  to  give  this  trust  fund  to  Nelson  Perry's  heirs  at 
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law.  he  could  not  have  more  plainly  expressed  his  desire.  As  already 
adverted  to,  it  cannot  be  claimed  that  the  words  "heirs  at  law"  were 
used  carelessly  or  in  ignorance  of  their  true  legal  meaning.  A  glance 
at  the  entire  will  negatives  this. 

The  conclusion  being  reached  that  the  fund  should  be  distributed 
to  the  heirs  at  law  of  Nelson  Perry  renders  it  unnecessary  to  consider 
the  point  raised  by  the  special  guardian  that,  should  it  be  determined 
that  distribution  should  be  made  to  the  next  of  kin,  then,  in  that  case^ 
the  law  in  effect  at  the  time  of  the  testator's  death,  namely,  Laws  I89&t 
c  319,  admitting  representatitm  among  collaterals,  should  control,  in 
view  of  the  saving  clause  contained  in  the  repealii^f  act  of  1905,  al~ 
ready  referred  to. 

As  to  the  persons  constituting  the  class  of  Nelson  Perrys  heirs  at 
law,  it  includes  all  who  would  inherit  tmder  any  circumstances,  had 
he  died  intestate  seised  of  real  estate.  This  indudes  the  first  cousins 
and  the  descendants  of  deceased  cousins,  and  it  seems  to  be  conceded 
by  counsel  that  distribution  should  be  per  stirpes.  This  rule  is  fol- 
lowed in  the  case  of  a  devise  to  "heirs,"  whether  it  be  to  one's  own 
heirs  or  the  heirs  of  a  third  person,  as  this  designates  not  only  the 
persons  who  are  to  take,  but  also  the  manner  and  proportion  in  which 
they  take,  and  that,  when  there  are  no  words  to  control,  from  such  lan- 
guage in  the  will  of  the  testator  the  law  will  presume  his  intention  to 
be  that  they  shall  take  as  heirs  would  take  by  the  rules  of  descent 
Dag^tt  V.  Slack,  8  Mete.  (Mass.)  450.  This  rule  was  followed  in 
Armstrong  v.  Galusha,  supra. 

The  point  is  raised  by  counsel  for  trustees  that,  if  distribution  is 
to  be  made  to  Nelson  Perry's  heirs  at  law,  it  should  be  in  accordance 
with  section  88  of  the  Decedent  Estate  Law  (Consol.  Laws  1909,  c 
13),  which  provides  that,  if  the  inheritance  shall  come  to  the  intes- 
tate on  the  part  of  his  mother,  it  shall  descend  to  her  brothers  and 
sisters  and  their  descendants,  inasmuch  as  this  trust  fund  comes  from 
the  testator,  who  was  a  brother  of  Nelson  Perry's  mother.  This,  how- 
ever, is  not  tenable.  The  section  referred  to  relates  to  real  property 
of  which  the  decedent  died  seised.  Section  80,  subd.  2,  of  die  same 
law,  reads  as  follows : 

"The  expressions  'where  the  Inheritance  shall  have  come  to  the  Intestate 
on  the  part  of  fehe  father*  or  'mother,*  as  the  case  may  be,  Include  every  case 
wbOTO  the  Inheritance  shall  have  come  to  the  Intestate  lyr  devise,  gift  or  de- 
scent from  the  parent  referred  to,  or  from  any  rtiatlTe  of  the  blood  of  such 

parent" 

Nelson  Perry  never  had  anj^vested  interest  in  this  trust  fund.  The 
legal  title  thereof  was  in  the  trustees;  his  interest  attaching  only  to 
the  income,  which  terminated  at  his  death,  and  the  remaindermen  (his 
heirs  at  law)  take  as  purchasers  under  the  will  of  the  testator  and 
not  through  or  from  Nelson  Perry.  The  case  of  Knowlton  v.  Atkins, 
134  N.  Y.  313,  31  N.  E.  914,  does  not  support  this  contention.  That 
case  deals  with  the  disposition  of  real  estate,  the  title  to  which  was 
vested  in  the  intestates,  and  the  heirs  of  such  intestates  were  detw- 
mined  accordiz^  to  the  statute.  In  the  case  at  bar  there  is  no  inherit- 
ing through  intestacy.  The  heirs  at  law  of  Nelson  Perry  take  direct 
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from  the  testator,  their  identity  bein^  determined  upon  Nelson  Perry's 
death,  and  all  who  answer  that  descnption,  under  any  contingency,  are 
in  that  class. 

A  decree  may  be  entered  upon  two  days'  notice  in  accordance  with 
the  forcing. 
Decreed  accordingly. 


<77  Htoc  6221) 

In  re  BULLARD. 

(Sunogat«*a  Court*  Saratoga  Cotintr.  Angiut;  1012.) 

^U8T8  (S  161*) — ^AppoiimnNT  or  Bubsixtutsd  Tbusixb— Boitd— OUKmu- 
noR  OF  Deobei. 

Where  a  decree  appolntlDs  a  aabetltnted  tmstee  In  the  place  of  a  tes- 
tamentary troBtee,  who  resigned,  reqnired  the  ne^  tmstee  to  gin  a  bond, 
there  Is  no  provision  of  law  auttaorlztng  the  enrr^te  to  entertain  an 
original  petition  to  caned  the  bond  t^vea.  under  sndi  decre& 

[ffd.  Nota— For  other  caaeik  aee  Tnutu^  Gent  Dig.  It  20^-211;  Dea 

Dig.  {  161.*] 

In  the  matter  of  the  account  of  Estelle  C.  Bullard,  substituted 
trustee  under  the  will  of  Daniel  A.  Buliard,  deceased.  Decree  ren- 
<tered. 

Rockwood  &  McKeWey,  of  Saratoga  Springs  (Nash  Rockwood,  of 
Saratoga  Springs^  of  counsel),  for  petitioner. 

OSTRANDER,  S.  By  the  second  codicil  of  the  will  of  Daniel  A. 
Bullard,  proved  and  recorded  on  the  2d  day  of  April,  1901,  he  devised 
and  bequeathed  to  Daniel  A.  Bullard,  2d,  certain  property  in  trust  for 
the  use  of  Charles  M.  Bullard  lor  and  during  the  term  of  his  natural 
life,  said  property  to  go  absolutely  on  his  death  to  the  children  of  said 
Charles  M.  Bullard  then  surviving,  to  be  divided  between  them  equally, 
shar;  and  share  alike.  Daniel  A.  Bullard,  2d,  qualified  as  such  trustee, 
and  subsequently,  and  on  or  about  the  6th  of  August,  1904,  resigned 
as  such  trustee,  and  Estelle  C.  Bullard  was  appointed  as  substituted 
trustee.  The  decree  appointing  her  as  such  directed  her  to  give  a 
bcmd  in  the  stun  of  $3,500  to  secure  the  estate  against  any  unlawful 
act  or  acts  in  connection  with  her  duties  as  such  trustee.  She  there- 
upon qualified  and  furnished  the  required  bond. 

The  said  Estelle  C  Bullard  now  petitions  the  court  to  discharge  the 
said  bond  and  permit  her  to  act  as  such  trustee  without  such  bond. 
Annexed  to  said  petition  are  consents  of  Charles  M.  Bullard,  Ralph 
C.  Bullard,  and  Walter  F.  Bullard,  who  describe  themselves  as  the 
beneficiaries  and  parties  entitled  to  remainder  of  the  trust  estate,  con- 
senting that  an  order  be  made  canceling  said  bond  and  permitting  the 
trustee  to  act  without  bond.  Inasmuch  as  the  original  trust  is  for  the 
benefit  of  such  children  of  Charles  M.  Bullard  as  shall  be  living  at 
the  time  of  his  decease,  and  inasmuch  as  he  still  survives,  it  cannot 
be  said  that  Walter  P.  Bullard  and  Ralph  C.  Bullard,  sons  of  Charles 
JA.  Bullard,  are  the  sole  persons  who  may  be  entitled  to  said  trust  fund 
at  the  death  of  said  Charles  M.  Bullard. 

•Vor  otlwr  euM  m6  urn*  toplo  *  S  unau  In  Dm.  A  Am.  Diss.  Wfl  to  date,  *  R«p*r  IndnM 


Digilized  by 


990 


187  NBW  YORK  SUFPLBMBNT 


(Gty  CL 


The  general  policy  And  rule  of  the  court  seems  to  be  that  the  court 
should  exact  a  bond  fr<nn  the  new  trustee  in  case  of  appointment  of  a 
substituted  trustee.  Russak  v.  Tobias,  12  Civ.  Pro.  390.  It  has  been 
held  in  Matter  of  Burke,  1  N.  Y.  St.  Rep.  316,  and  Matter  of  Gilbert. 
3  N.  Y.  St.  Rep.  208,  that,  where  a  decree  is  made  removing  a  sole 
testamentary  trustee  and  designating  its  successor,  the  statute  does 
not  compel  the  exaction  of  a  bond,  but  that  in  such  case  the  surr(^te 
may  in  his  discretion  require  such  a  bond. 

In  this  case,  when  the  petitioner  was  appointed,  the  surrogate  in  his 
decree  exercised  his  discretion  by  requiring  the  giving  of  a  bond.  My 
attention  is  not  called  to  any  provision  of  law  which  authorizes  me 
to  entertain  an  original  petiticm  for  the  purpose  of  cancelii^f  a  bond 
given  pursuant  to  the  direction  of  a  decree  regularly  made  by  the 
court.  To  do  so  would  be  in  effect  to  open  and  set  aside  in  part  a 
former  decree  of  this  fcourt,  without  any  of  the  reasons  therefor  which 
are  required  to  authorize  the  court  to  open  a  former  decree. 

Aside  from  the  considerations  above  given,  I  believe  the  cancellaticm 
of  the  bond  in  such  case  would  be  the  establishment  of  a  mischievous 
precedent,  which  would  be  a  sour(x  of  embarrassment  to  the  court  in 
many  cases.   I  think  the  application  should  be  denied. 

Decreed  accordingly. 


(City  Otnirt  of  New  Yo^  Trial  Tenn.   September  4,  1912.) 

1.  Apfiai,  and  Brbob  (1 1212*)— RiVBBaAI.— Sbooito  TaiAb— QUBBTIOira  Oov- 

OLTTDSD. 

A  former  trial  Is  floal  only  aa  to  such  matters  as  were  necessary  to- 
the  determination  of  the  Issu^  and  findings  concerning  nonessentials  do 
not  preclude  a  sabseqnoit  trial;  bnt  where  a  qneetlon  of  foct  1b  deter- 
mined, wlii<A  In  view  of  the  iasoe  frameA  la  material,  the  decision  la 
thereafter  binding. 

[Ed.  Note.— For  other  casea.  see  Appeal  and  Brror,  Ooit  Dig.  |  4713 : 
Dec.  Dig.  S  1212.*] 

2.  Affbal  ano  Erbob  (I  1212*) — Sxtkbbai. — Skcokd  Tbial — QuHmons  Coh- 


Where,  In  an  action  by  an  arcbltect  to  recover  on  a  lien  filed  by  him 
as  architect  in  diarge  of  the  constmctlon  of  a  building  of  tlie  owner, 
encb  owner  pleaded  the  general  deoSal  and  a  connterdaim  based  <m  a 
breach  of  the  contract,  and  the  ooart  found  that  the  ardiltect  had  beat 
negligent,  and  the  complaint  and  counterclaim  were  dlamlased,  and  tJ» 
court,  on  the  appeal  of  the  owner,  reversed  the  judigment  aa  to  the  ooun- 
terclalm,  the  Judgment  of  the  trial  court  was  conclusive  on  the  issue  of 
negligence  of  the  architect,  and  the  only  question  rematailng  on  a  second 
trial  was  the  amount  of  damages  sustained  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig;  I  4713; 
Dec.  Dig.  I  1212.*] 

Action  by  Simon  I.  Schwarz  and  another  against  August  Kuhn. 

Judgment  for  defendant. 

See,  also,  71  Misc.  Rep.  149,  126  N.  Y.  Supp.  568. 

•For  otiiar  cmm  ma  same  topic  A  9  htthbbr  In  Dec.  *  Am.  Dlgi.  1907  to  date,  a  Bap*r  Xndno* 


SOHWAEIZ  et  aL  T.  KUHN. 


OLDDBD. 


atya.) 


80HWABZ  V.  KUHN 


991 


Crawford  &  Tuska,  of  New  York  City  (Benj.  Tuska  and  Carl  S- 
Stern,  of  New  York  City,  of  counsel),  for  Kuhn  and  Page. 

Bloomberg  &  Bloomberg,  of  New  York  City  (Edward  N.  Bloom- 
berg, of  New  York  City,  of  counsel),  for  Schwarz. 

SCHMUCK,  J.  To  a  clear  understanding  of  the  present  status  of 
this  litigation  a  narration  of  its  history  is  quite  essential.  Originally 
this  suit  was  instituted  to  recover  upon  a  lien  filed  b3r  the  plaintiffs 
as  architects  in  charge  of  the  construction  of  the  premises  of  the  de- 
fendant. In  addition  to  a  general  denial  of  the  plaintiffs'  claim,  the 
defendant  interposed  a  counterclaim  founded  upon  a  breach  of  con- 
tract. Upon  the  first  trial  the  court  dismissed  both  the  complaint  and 
the  counterclaim.  Dissatisfied  with  such  result,  the  defendant  ap- 
pealed from  the  dismissal  of  the  counterclaim,  asserting  that,  as  the 
court  found  the  plaintiffs  guilty  of  negligence,  the  counterclaim  should 
have  been  allowed.  From  the  dismiss^  of  the  complaint  no  appeal 
was  taken,  the  plaintiffs  apparently  being  content  therewith.  The  ap- 
peal proving  successful,  this  trial  propounds  a  problem  of  dual  nature. 
In  the  first  instance,  the  most  important  question  is  whether,  in  view 
of  that  which  has  already  transpired,  the  question  of  the  plaintiffs' 
negligence  is  still  a  mooted  one.  If  it  is  not,  then  this  trial  is  had 
solely  for  the  purpose  of  determining  the  amount  of  damage  suffered 
by  the  defendant.  If  the  question  of  negligence  is  still  open,  then 
that  question  must  be  determined  as  a  novd  question  <m  this  trial,  re- 
gardless of  the  proceedings  heretofore  had. 

[  1  ]  It  is  contended  by  the  plaintiffs  that  the  court  is  in  no  wise  pre- 
cluded by  the  former  trial  and  appeal  from  considering  the  question 
of  negligence  as  an  original  proposition.  The  defendant  opposes  this 
view,  asserting  that  on  this  trial  the  court  is  bound  by  the  material 
findings  of  the  former  trial.  Conceding  the  logic  and  force  of  House 
v.  Lockwood,  137  N.  Y.  259,  33  N.  E.  595,  and  accepting  the  doctrine 
therein  stated  concerning  the  binding  force  of  a  former  trial,  there  is 
nothii^  in  that  authority  which  contravenes  defendant's  position  in 
this  matter.  It  is  indisputable  that  a  former  trial  is  final  only  as  to 
such  matters  as  were  necessary  to  the  determination  of  the  issue. 
Necessarily  findings  concerning  nonessentials  do  no  wise  bind  or  pre- 
clude on  a  subsequent  trial.  The  authorities  are  clear  that  where  a 
question  or  fact  is  determined,  which  in  view  of  the  issue  framed  is 
material  to  the  determination  of  that  issue,  such  resolution  of  fact 
is  of  binding  effect  ever  thereafter.  Mayor,  etc,  v.  Brady,  151  N. 
Y.  611,  45  N.  E.  1122. 

[2]  On  the  first  trial  the  question  of  performance  was  not  only  ma- 
terial, but  vital.  The  finding  of  negligence  on  the  part  of  the  plain- 
tiffs is  in  consequence  a  material  and  binding  one,  as  such  fact  is  es- 
sentially part  of  the  issue.  Therefore  the  findings  heretofore  had  of 
particular  defects  demand  the  application  of  the  doctrine  of  res  ad- 
judicata.  Each  and  every  fact  thereby  adjudged  was  not  only  lit- 
igated, but  the  determination  thereof  was  indispensable  to  a  decision 
of  tlie  action.  If  no  defects  in  the  work  was  discovered,  then  the 
plaintiffs  wotild  have  performed  their  work  and  earned  their  commis- 
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sion.  If  no  serious  defect  was  found  in  the  work,  then  the  plaintiffs 
could  have  claimed  substantial  performance,  and  thus  supported  their 
action.  It  must  therefore  be  evident  that  the  question  of  the  perform- 
ance of  the  work  by  the  contractors  and  the  defective  nature  of  the 
work  was  of  vital  importance  in  determining  whether  the  plaintiffs 
were  negligent  in  the  manner  in  which  they  supervised  such  construc- 
tion, 'oose  questions  were  litigated  on  the  first  trial,  and  every  find- 
ing of  the  court  on  that  trial  concerning  defective  construction  is 
therefore  binding  on  this  trial.  Fulton  Co.  C.  &  E-  Co.  v.  Hudson 
River  T.  Co.,  200  N.  Y.  287,  93  N.  E-  1052.  The  question  of  plain- 
tiffs* negligence  is  therefore  no  longer  open  to  discussion.  As  was 
written  on  the  appeal  herein,  the  court  having  found  the  plaintiffs 
guilty  of  negligence,  the  defendant  is  entitled  to  establish  his  dam- 
age occasioned  thereby.  Schwartz  et  al.  v.  Kuhn,  71  Misc.  Rep.  149, 
126  N.  Y.  Supp.  568. 

Concluded  by  the  material  findings  of  the  first  trial,  the  court  on 
this  trial  ha?  no  course  open  save  to  determine  this  litigation  favora- 
bly to  the  defendant.  His  discretion,  if  at  all,  can  only  be  exercised 
concerning  such  defects  as  were  not  passed  upon  at  the  first  trial. 
On  the  first  trial  it  was  determined  that  the  building  was  defective  in 
many  particulars,  and  that  those  defects  were  not  rectified  because  of 
the  negligence  of  the  plaintiffs.  The  conclusions  of  law  had  on  that 
trial  clearly  state  that,  due  to  plaintiffs'  failure  to  faithfully  perform 
their  contract  as  architects,  the  building  was  defectively  constructed, 
as  indicated  in  findings  of  fact  numbered  6  to  69,  inclusive.  The  de- 
fects thus  evidenced  establish  that  the  cellar  concreting,  show  win- 
dows, window  bracing,  water  tables,  store  entrances,  cellar  doors, 
valves,  boilers,  girder  and  beam  construction,  and  other  parts  of  the 
tmilding  were  not  in  accordance  with  the  plans  and  specifications. 
These,  supplemented  by  the  evidence  of  this  trial,  indicate  that  the 
defendant  suffered  serious  damage  reason  of  the  manner  in  whidi 
the  work  was  done.  Applying  the  principle  and  rule  laid  down  in 
Straus  V.  Buchman,  96  App.  Div.  274,  89  N.  Y.  Supp.  226,  the  dam- 
age suffered  by  the  defendant  is  computed  to  amount  to  $1,705.66. 
Reducing  this  amount  by  the  amount  remaining  unpaid  to  the  plain- 
tiffs on  the  contract,  and  which  amounts  to  the  sum  of  $544.65  (Len- 
non  v.  Smith,  124  N.  Y.  578,  27  N.  E.  243;  Brown  v.  Mader,  120 
App.  Div.  515,  105  N.  Y.  Supp.  70),  judgment  must  be  decreed  in 
favor  of  the  defendant  in  the  sum  of  $1,161.01,  with  a>sts. 

Present  findings  and  decision  in  accordance  with  the  above,  giving 
two  days'  notice  of  settlement 
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CROSS  v.  CONEY  ISLAND  &  B.  R.  CO. 


<8apreme  Court,  Appellate  Divtelon,  Second  Department  Norembw  15, 
GuaiKBB  a  SW*)— Pa8Mhoib>  AonoH  worn  iKjimiBa— Evidbhob— Bum- 

CIKNCT. 

Defendant's  ertdence  that  i^aintifl  waa  injured  while  attempting  to 
aUght  from  a  moving  car  was  not  overcome  by  her  evidence  that  she 
stepped  from  an  op«i  car  onto  the  running  board  to  let  another  passen* 
ger  off,  that  the  car  started  while  she  was  on  the  running  board,  and 
that  she  waa  thrown  off,  where  all  the  wltneases  agreed  that  tte^r 
was  ronnlng  at  an  wdlnary  rate  of  qpeed.  and  there  was  no  Busgesttim 
ct  any  jerk,  jolt,  rounding  of  a  curve,  swaying,  or  other  unusual  motion, 
especially  where  she  swore  to  two  complaints  giving  very  different  the- 
ories of  the  accident  from  that  shown  by  her  eridrace. 

[Ed.  Note.— For  other  esses,  see  Gftrrlers,  Oent  Dig.  II  127(^  1307- 
1314;  Dec.  Dig.  |  318.*] 

Woodward,  J.,  dissenting. 
Appeal  from  Trial  Term,  Kings  County. 

Action  by  Anastasia  Cross  against  the  Coney  Island  &  Brookljm 
Railroad  Ck>mpany.  Frcmi  a  judgment  for  plaintiff,  and  an  order 
dermng  a  new  trial,  defendant  appeals.   On  reargument.  Reversed. 

For  order  for  reargument,  see  137  N.  Y.  Supp.  1116. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

I.  R.  Oeland,  of  Brot^yn  (H.  E.  J.  MacDermott,  of  Brooklyn,  on 
the  brief),  for  appellant 
Frank  F.  Davis,  of  New  York  City,  for  respondent 

HIRSCHBERG,  J.  The  plaintiff  has  recovered  a  judgment  for 
injuries  sustained  by  her  while  a  passenger  on  one  of  the  defendant's 
trolley  cars  on  Smith  street,  in  the  borough  of  Brooklyn,  at  the  mid- 
dle of  tiie  block  between  State  street  and  Atlantic  avenue.  The  car 
was  an  ordinary  open  one,  with  running  boards  on  the  side,  and  was 
crowded  with  passengers.  The  plaintiff  was  23  years  old  at  the  time 
of  the  accident,  and  in  company  with  another  young  lady  was  re- 
turning to  Brooklyn  from  a  shopping  trip  in  Manhattan,  and  boarded 
the  crowded  car  at  Brooklyn  Bridge.  She  was  standing  between  the 
seats  at  about  the  middle  of  the  car,  and  was  near  the  right  side  run- 
ning board.  When  the  car  reached  State  street,  it  was  stopped  in  oi- 
der  to  let  a  passenger  off  who  was  at  the  left  of  the  plamtiff,  and 
in  order  to  let  the  passenger  alight  the  plaintiff  stepped  down  on  the 
running  board  and  held  on  by  the  stanchion.  After  the  passenger 
had  alighted  the  car  was  started  again,  and  when  it  reached  the  mid- 
dle of  the  block  between  State  street  and  Atlantic  avenue  the  plain- 
tiff fell  to  the  ground  and  receiv  M  the  injuries  of  which  she  complains. 

Hie  cause  of  the  plaintiff's  fall  is  not  disclosed  1^  the  evidence,  be- 
yond the  general  statement  or  suggestion  that  she  held  on  as  long 
as  she  could  and  until  she  was  exhausted.  The  distance  frOm  State 
street  to  where  she  fell  was  only  100  feet.    The  witnesses  on  both 

oUier  cssM  see  seme  toplo  *  9  hdxbu  la  Dm.  A  Am.  lOgt.  1S07  to  dat^  ft  Rap'r  IntezM 
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sides  agree  that  the  car  was  running  at  an  ordinary  rate  of  speed. 
There  is  no  suggestion  of  a  jerk,  a  jolt,  the  rounding  of  a  curve,  or 
swaying,  or  any  other  unusual  motion.  No  explanation  is  made  of 
why  the  plaintiff  did  not  step  back  in  the  body  of  the  car  between  the 
seats,  or  attempt  to  do  so,  before  she  fell,  excepting  her  statement 
that  the  car  started  suddenly  at  State  street  before  she  had  time  to 
do  so  then ;  nor  is  any  statement  made  as  to  whether  her  feet  slipped, 
or  her  hands  slipped,  nor,  in  fact,  is  there  any  statement  made  as  to 
what  caused  the  fall,  beyond  the  fact  that  it  occurred.  Her  com- 
panion testified  in  reference  to  the  accident  as  follows : 

''Sbe  was  on  the  nmning  board  while  the  car  was  going  the  distance  be- 
tween where  It  started  and  where  sbe  fell  off.  As  the  car  moved  that  dis- 
tance down  the  street,  she  had  her  hand  onto  the  car  and  was  holding  to 
that,  with  both  feet  on  the  running  board,  standing  up  straight  on  both  her 
feet.  •  •  •  After  the  accident,  after  ^e  f^l,  the  speed  seemed  greater. 
From  whm  it  began  Btarted  down,  to  where  she  actually  went  off,  the  usual 
speed  I  think  there.  •  *  *  The  car  was  filled,  so  that  tbere  were  passen- 
gers standing  on  the  running  tMurd.  *  *  *  It  was  the  rush  hour.  •  •  * 
Miss  Gross  still  standing  with  her  hand  on  the  stanchion  and  both  feet  on 
the  running  board ;  standli^  perfectly  straight  till  the  car  gut  In  the  middle 
of  the  block,  when  she  felL  The  car  going  at  its  ordinary  rate.  I  saw  it 
start  up  In  tlie  ordinary  way,  and  go  ahead  in  the  ordinary  way.  •  •  * 
I  think  that  at  the  time  she  was  standing  on  the  running  board  there  must 
have  been  some  m&i  standing  on  the  running  board  in  front  of  her  and  some 
behind  her." 

The  plaintiff's  theory  of  the  accident,  in  her  complaint  and  in  her 
amended  complaint,  was  very  different  from  the  occurrence  disclosed 
liy  the  evidence.  In  her  original  complaint,  duly  verified,  the  auc- 
tion was  as  follows: 

"That  the  said  car  was  brought  to  a  full  stop  at  the  Intersection  of  State 
street  and  the  said  Smith  street,  and  the  plaintiff  attempted  to  alight  there- 
from ;  that  while  plaintiff  was  in  the  act  of  alighting  therefrom,  and  was 
standing  upon  the  running  board  of  said  car  for  that  purpose,  said  car  neg- 
ligently, carelessly,  suddenly,  and  without  warning  to  {^intlff  was  pat  In 
motion  by  the  defendant's  said  motorman  and  conductor." 

In  her  amended  complaint,  duly  sworn  to  by  her,  the  allegation  was 
as  follows; 

"Plaintiff  stepped  from  the  Boor  of  the  same  car  to  the  running  board 
tbMeof  to  allow  other  pasnragers  to  aUght  from  the  said  car,  owing  to  the 
crowded  condltioB  of  the  said  car,  while  tlie  said  car  was  stopped,  and  plain- 
tiff was  in  the  act  of  stei^Ing  to  the  street  when  the  said  car  started  forward 
suddenly  and  violently  and  without  warning  to  the  plalnUff,  and  as  a  reeolt 
thraeof  thft  plaintiff  wa.8  dragged  for  some  distance  and  thrown  with  great 
force  to  the  ground." 

She  denied  upon  the  vritness  stand  that  she  had  verified  the  amend- 
ed complaint  in  that  form;  but,  on  its  production  being  called  for, 
it  was  conceded  to  be  correct  in  substance  as  above  quoted.  It  is 
quite  apparent  in  the  circtimstances  that  the  plaintiff  lias  not  estab- 
lished her  case  by  a  fair  preponderance  of  the  evidence.  On  the  part 
of  the  defense,  evidence  was  given  tending  to  establish  that  the  acci- 
dent was  occasioned  by  the  plaintiff's  attempting  to  alight  while  the 
car  was  in  motion.  In  view  of  the  false  allegations  of  her  verified 
pleadings,  it  cannot  be  said  that  such  proof  was  overcome  by  the  mere 
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Statement  of  the  fact  on  her  part  that  she  fell,  without  some  evidence 
tending  to  indicate  that  the  fall  was  occasioned  by  some  actual  negli- 
gence on  the  part  of  the  motonnan  or  conductor  in  the  running  of 
the  car,  aside  from  the  mere  fact  that  it  was  running  in  the  usual 
way  and  at  the  ordinary  speed. 
The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed  on  reargnment,  and  new  trial  granted ;  costs 
to  abide  ttie  erent  All  coDcur,  except  WOODWA&D,      who  dissrats. 


(Snpreme  Oonrt,  Ajvellate  Dlrlston,  Flist  Department.   NoTember  8,  1912.) 

1.  PUEADINO  (I  823*) — BnX  or  PAETrcULASa— AlfENDMWT  Of  OOMPLAIMT. 

Wbere  the  complaint  was  superseded  by  an  amended  complaint  pending 
&  motion  for  bUl  of  partlculan,  and  the  order  granting  the  moti<m  re> 
ferred  to  the  amimded  complaint,  the  motion  shoold  be  regarded  mm  re- 
lating to  it.  and  not  to  the  pleading  it  soperaeded. 

tEd.  Note.— For  ottwr  eaaei^  m  Pleading^  Cent  Dtg.  H  07Mn9;  Dee. 
Dig.  8  823.*] 

2.  Plbadino  (I  317*) — Bizx  or  PABncTTUBa — Pubuo  Docmainv. 

Where  plalntUTs  amended  complaint  pleaded  a  written  contract,  under 
which  plaintiff  claimed  according  to  Its  effect,  defmdant  was  not 

entitled  to  a  bill  ot  particulars  reqiilzlng  ^aintlfl  to  annex  copies  of  the 
contract,  and  also  to  give  tin  dates  of  the  allowance  of  certain  claims 
for  excess  costoma  dntles,  so  for  as  the  dates  were  matters  of  record  in 
the  office  of  the  United  States  Board  of  General  Appraisers  at  the  city 
of  New  Tork,  or  the  New  York  custom  boose,  or  other  public  office  within 
the  city,  though,  if  such  information  was  furnished,  it  mlj^t  enable 
defoidant  to  demur. 

[Sd.  Note.— For  other  cases,  see  Pleading,  Ceat.  Dig.  S|  954-002;  Dec. 
Dig.  f  817.«] 

Appeal  from  Special  Term,  New  York  Cotmty. 

Action  by  the  State  Bank  against  Heniy  Herrmann  and  others. 
Frc^  part  of  an  order  as  resettled,  requiring  plaintiff  to  make  the 
complaint  more  definite  and  certain,  it  appeals.  Reversed,  and  mo- 
t«>n  denied. 

Argued  before  INGRAHAM,  P.  J.,,  and  CLARKE,  SCOTT. 
MILLER,  and  DOWLING,  JJ. 

Walter  T.  Kohn,  of  New  York  City,  for  appellant 
C.  H.  Payne,  of  New  York  City,  for  respondent. 

•  PER  CURIAM.  [1]  After  the  motion  to  make  it  more  definite 
and  certain  was  made,  the  original  complaint  was  superseded  by  an 
amended  complaint.  However,  the  point  does  not  appear  to  have 
been  raised,  and,  as  the  amended  complaint  is  recited  in  the  order 
appealed  from,  the  motion  is  doubtless  to  be  regarded  as  relating  to 
it,  and  not  to  the  pleading  which  it  superseded. 

[2]  So  far  as  appealed  from,  the  order  requires  the  plaintiff  to 
annex  to  the  complaint  a  copy  of  the  assignment  under  which  it 
claims,  and  to  state  the  dates  of  the  allowance  of  certain  clauns  for 
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excess  customs  duties,  so  far  as  sadi  dates  "are  ttOXters  of  record 
in  the  office  of  the  United  States  Board  of  General  Appraisers  at 
the  city  of  New  York,  or  in  the  custom  house  at  the  ci^  of  New 
York,  or  in  any  other  public  office  within  the  said  city."  The  plain- 
tiff cannot  be  required  to  search  public  records  for  mfomiation 
for  his  adversary,  and,  while  the  respondent  thinks  that  he  rm^t  be 
in  a  position  to  demur  to  the  complaint  if  the  order  is  complied  with, 
that  does  not  justify  an  order  to  make  mart  definite  and  certain  a 
comi^aint  which  contains  a  plain  and  concise  statement  of  the  facts 
constituting  the  cause  of  action,  or  to  require  the  plaintiff  to  annex 
to  such  a  complaint  copies  of  a  written  document,  instead  of  pro|>erly 
pleading  it,  as  was  done  in  this  case,  according  to  its  1^1  eflfect 

The  order,  in  so  far  as  appealed  from,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  that  extent  denied. 


(Sapr^e  Court,  App^te  Division,  First  I>Q>artmeiit.   Norember  8,  1912) 

JuDoifsirr  (i  490*)— GbiXATEBAL  Attack — ^Pabol  Btidkkcx. 

A  plalntUT,  suing  to  foreclose  a  mechanic's  lien,  may  stmw  Uiat  be  was 
not  pCTSonally  served  with  summons  and  comprint  Id  mm  action  by  a 
third  person,  snlng  to  foreclose  his  lien,  and  that  be  Is  not  boond  tqr  the 
judgment  in  racb  acU<ni.  adjudging  tbat  be  Is  not  atKled  to  a  lien, 
though  such  judgment  recites  that  be  was  served  with  summoDs  and  com- 
plaint, since  ynnt  of  JorisdlctiMi  may  always  be  set  «p  against  a  Judg- 
m&it  when  sought  to  be  mforced,  orwhm  any  boieiit  Is  dalned  nnd^  it 

[Ed.  Note.— For  other  casef^  see  loAgmait,  Oeot  Dig.  0  926-038; 
Dec.  Dig.  S  490.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Callahan  againt  Eugene  Gerbercux  and  others. 
Prom  a  judgment  of  dismissal,  entered  on  a  decision  after  a  trial 
at  Special  Term,  plaintiff  appeals.   Reversed,  and  new  trial  ordered. 

See,  also,  136  N.  Y.  Supp.  1132. 

Argued  before  INGRAHAM.  P.  J.,  and  LAUGHUN,  SCOTT. 
MILLER,  and  DOWLING,  JJ. 

James  E.  Duross,  of  New  York  City,  for  appellant 
Warren  McConihe,  of  New  York  City,  for  respcmdent  Morris 
Levin. 

Edward  J.  Hogerty,  of  New  York  City,  for  respondent  Levin  & 
Levin  Contracting  Co. 

DOWLING,  J.  This  action  is  brought  for  the  foreclosure  of  a 
mechanic's  lien  upon  premises  located  in  Sullivan  street,  New  York 
City.  Five  liens  were  filed  against  this  property — the  first  by  Arthur 
J.  Panoff,  for  $650,  on  April  12,  1910,  and  the  fourth  by  the  present 
plaintiff,  for  $312,  on  April  18,  1910.  On  June  16,  1910,  Panoff  com- 
menced an  action  to  foreclose  his  lien  in  the  Supreme  Court,  New 
York  county,  and  joined  as  defendants  therein  all  the  necessary  par- 
ties, including  this  plaintiff.  The  summons,  complaint,  and  notice  of 
pendency  of  action  in  said  suit  were  duly  filed  in  the  office  of  the 
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clerk  of  the  county  of  New  York  on  June  18,  1910.  Thereafter  plain- 
tiff commenced  this  action  on  Ju^  5,  1910,  making  parties  defendant  * 
all  those  who  were  such  in  the  Panoff  action,  together  with  Panoff, 
and  filed  the  summons,  complaint,  and  notice  of  pendency  of  action 
therein  on  July  6,  1910.  The  lien  in  this  suit  was  discharged  by  the 
giving  of  an  undertaking  on  July  14,  1910.  The  defendants  served 
answers  in  this  action,  settii^  up  the  pendency  of  the  Panoff  action, 
and  Panoff  by  his  answer  set  up  an  Sieged  service  of  the  summons 
and  complaint  in  his  action  on  June  23,  1910.  This  answer  was 
served  July  16,  1910. 

The  Panoff  action,  to  foreclose  the  first  lien,  proceeded  to  trial  on 
March  1,  1911,  and  the  justice  then  presiding  made  his  decision 
wherein,  among  other  things,  he  found  that  the  summons  and  com- 
plaint in  that  action  had  been  served  on  John  Callahan  personally 
on  June  23,  1910,  that  he  had  waived  his  lien,  and  that  plaintiff, 
among  other  things,  was  entitled  to  have  the  lien  and  notice  of  pen- 
dency of  action  filed  by  Callahan  canceled  of  record.   The  judgment 


rected  the  cancellation  of  record  of  the  lien  and  Us  pendens  filed  by 
him.  The  judgment  roll  in  the  Panoff  action  contained  the  affidavit 
of  service  on  Callahan,  but  no  notice  of  appearance  or  pleading  by 
him.  Thereafter,  on  April  28,  1911,  the  trial  of  this  action  came  on 
to  be  heard.  Defendants  then  offered  in  evidence  the  judgment  roll 
in  the  Panoff  action,  including  the  affidavit  of  service  on  Callahan. 
It  was  recdved;  but  when  plaintiff  offered  evidence  to  impeach  the 
affidavit  of  service,  and  to  show  that  in  fact  service  was  never  made 
upon  John  Callahan,  but  upon  his  son,  Joseph  Callahan,  the  evidence 
was  excluded,  on  defendants'  objection  that  tlte  judgment  of  the 
court  could  not  thus  be  collaterally  attacked.  The  complaint  in  this 
action  was  thereupon  dismissed. 

It  was  error  to  refuse  to  permit  plaintiff  to  show  that  he  had  not 
been  personally  served  with  the  summons  and  complaint  in  t^e  Pan- 
off  suit.  In  Ferguson  v.  Crawford,  70  N.  Y.  253,  26  Am.  Rep.  589, 
it  was  held  that  a  recital  in  a  judgment  roll  in  an  action  for  fore- 
closure that  a  defendant  was  served  with  process  and  appeared  there- 
in is  not  conclusive,  and  does  not  preclude  such  defendant,  in  an  ac- 
tion brought  by  him  to  foreclose  a  junior  mortgage,  from  showing 
that  he  was  not  in  fact  served,  and  that  he  did  not  appear ;  that,  un- 
der the  system  of  practice  established  by  the  laws  of  this  state,  the 
want  of  jurisdiction  may  always  be  set  up  against  a  judgment,  when 
sought  to  be  enforced,  or  when  any  benefit  is  claimed  under  it,  and 
the  bare  recital  of  jurisdictional  facts  in  the  record  of  the  judgment 
of  any  court  is  not  conclusive,  but  only  prima  facie  evidence,  and  may 
be  disproved  by  extrinsic  evidence.  This  rule  has  been  followed,  to 
cite  but  a  few  cases,  in  Johnston  v.  Mutual  Life  Ins.  Co.,  104  App. 
Div.  550,  93  N.  Y.  Supp.  1052;  Matter  of  McGarren,  112  App.  Div. 
503,  98  N.  Y.  Supp.  415;  Mischner  v.  Altman,  145  App.  Div.  251, 
130  N.  Y.  Supp.  31. 

The  judgment  appealed  from  will  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event  All  concur. 
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(Supreme  Court,  Appellate  Term,  First  Departmoit  Norember  8, 

Health  (}  28*) — OetknbiVb!  Odobs — Penaltzbs. 

In  an  action  to  recover  a  penalty  for  an  alleged  rlolation  of  section 
85  of  the  Sanitary  Code,  providing  that  all  off^islTe  odors  arlsins  from 
the  handling  of  meat,  and  treating  of  or  caring  tor  ottMlt  blood,  or  any 
other  material  stored  or  mannfactored,  most  be  cared  for  by  deatmctlon 
or  condensation,  and  not  allowed  to  escape  Into  the  ootslde  air,  It  is  no 
defense  that  defendant  had  Installed  a  good  system  for  taking  care  of 
the  odors,  and  that  the  odors  which  did  escape  arose  from  the  fact  that 
one  of  its  pipes  was  defectlre,  and  that  as  soon  as  it  learned  of  the 
defect  in  -the  pipe  It  caused  the  pipe  to  be  repaired,  since  the  liability 
is  not  predicated  upon  the  Intentional  violation  of  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  U  80,  31;  Dea  Dig. 
|28.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth 

District. 

Action  by  the  Department  of  Health  of  the  City  of  New  York 
against  the  Sulzberger  &  Sons  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 


Argued  October  term,  1912.  before  SEABURY.  GUY,  and  BI- 
JUR.  JJ. 


Stroock  &  Stroock,  of  New  York  City  (Moses  J.  Stroocfc  and 
Charles  Levy,  both  of  New  York  City,  of  counsel),  for  appellant. 

Archibald  R.  Watson,  of  New  York  City  (Herman  Stiefel  and 
William  J.  Millard,  both  of  New  York  City,  of  counsel),  for  re- 
spondent * 

SEABURY,  J.  This  is  an  action  to  recover  a  penalty  for  an  al- 
leged violation  of  section  85  of  the  Sanitary  Code.  The  portion  of 
the  Code  which  it  is  alleged  the  defendant  violated  provides  as 
follows : 

"All  otEenslve  odors  ari^g  from  the  handling  of  meat  and  treating  of  and 
caring  for  offal,  blood  or  any  other  material  stored  or  manufactured,  most  be 
cared  for  by  destruction  or  condensation,  and  not  allowed  to  escape  into  the 
outside  air." 

On  November  6,  1911,  at  about  8  a.  m.,  there  was  an  odor  in  the 
vicinity  of  Forty-Fourth  street  and  First  avenue,  traceable  to  the 
defendant's  place  of  business.  Appellant  contends  that  it  had  in- 
stalled a  good  system  for  taking  care  of  the  odors,  and  that  the 
odors  which  did  escape  arose  from  a  breakdown  in  its  system,  in 
that  one  of  its  pipes  was  defective,  and  that  as  soon  as  it  had  knowl- 
edge of  the  defect  in  the  pipe  it  caused  the  pipe  to  be  repaired.  The 
defendant  claims  that,  upon  this  state  of  facts,  it  is  not  liable  for 
the  penalty  sued  for,  and  it  is  urged  that,  as  the  ordinance  in  ques- 
tion is  penal  in  its  character,  the  court  could  not  give  it  such  a  con- 
struction as  will  cover  the  present  case. 

Where  a  statute  or  ordinance  is  plain  and  unambiguous  in  its 
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meaning,  there  is  no  room  for  judicial  construction,  and  the  func- 
tion of  the  court  is  fully  performed  where  it  applies  and  enforces 
its  provisions.  The  conceded  facts  in  the  present  case  seem  to  me 
to  leave  no  room  for  doubt  that  the  defendant  is  liable  for  the  pen- 
alty sued  for.  Its  present  claim  is  merely  a  plea  that  its  violation 
of  the  ordinance  was  not  intentional,  and  that,  as  soon  as  it  dis- 
covered that  it  was  violating  the  ordinance,  it  attempted  to  remedy 
the  defect  in  its  plant.  Both  of  these  contentions  seem  to  be  true, 
but  both  are  foreign  to  the  question  presented  for  determination. 
The  ordinance  does  not  predicate  liability  upon  the  intentional  vio- 
lation of  its  provisions,  but  in  mandatory  terms  prohibits  certain 
acts,  which,  through  s<Mne  defect  in  its  machinery,  the  defendant 
was  guilty  of  doing.  The  purpose  of  the  ordinance  was  to  prv^ibit 
the  evil  effects  of  the  defendant's  business,  which,  in  a  crowded 
metropolitan  district,  the  law  permits  to  exist  only  under  proper 
restrictions. 

The  defendant  was  guilty  of  doing  the  act  prohibited  by  the  or- 
dinance in  question,  and  for  that  reason  is  liable  for  the  penalty 
which  the  ordinance  provides  shall  be  imposed  in  such  cases.  The 
courts  have  no  power  to  suspend  the  operation  of  a  valid  ordinance 
or  statute,  because,  in  the  particular  case,  the  person  accused  did 
not  intentionally  violate  it,  nor  is  it  within  the  function  of  the  judi- 
cial power  to  suspend  the  penalties  which  the  legislative  power  has 
provided  for  such  violations,  because  the  defendant  sought  to  rem- 
edy the  condition  which  it  had,  in  violation  of  law,  allowed  to  exist. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


In  re  GRADE  CROSSIKO  COM'RS  OF  OITT  OF  BUFFALO. 
(Proceeding  No.  102.) 

^apieme  Conr^  Appellate  Dlvlsloii,  Fbtirth  D^rtment   Octotm  8,  1913.) 

BiaNEnT  Domain  ({  101*) — Damaoxs— Chaitob  or  GHADK-^DsPBiTATioir  of 
SwiroaxNO  Facilities. 

Where  the  elimination  ot  a  grade  crossing  was  effected  by  depressing 
the  railroad  tra(to  about  25  feet  and  carrying  the  street  over  them  on  a 
Tladact,  the  effect  of  which  was  to  preclude  the  posslbUlty  of  obtaining 
private  Bwltehli^  connections  to  certain  adjoining  premises,  the  loss  re- 
sulting to  the  owner  therefrom  was  an  element  to  be  considered  In  de- 
termining the  damage  to  his  property  by  the  change  of  grade. 

rCd.  Note.— For  other  eases,  see  Eminent  Domain,  Cent  Dig.  SS  268. 
270 ;  Dec.  Dig.  S  101.«) 

McLennan,  P.  J.,  and  Foote,  J.,  dissenting. 
Appeal  from  Special  Term,  Erie  County. 

In  the  matter  of  the  application  of  the  Grade  Crossing  Commis- 
sioners of  the  City  of  Buffalo  to  assess  damages  for  the  cU>oUtion  of 
a  grade  railroad  crossing  at  Main  street  in  such  city.   From  a  report 

of  commissioners  of  appraisal,  and  from  a  final  order  confirming  such 
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report,  awarding  the  owners  of  certain  land,  designated  as  "Fared  2" 
$5,000  danmges,  the  commissioners  and  others  appeal.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  KRUSE,  ROB- 
SON,  and  FOOTE,  JJ. 

Irving  R.  Templeton,  of  Buffalo,  for  appellant  commissioners. 
Alfred  L.  Becker,  of  Buffalo,  for  appellant  New  York  Cent  &  H. 
R.  R.  Co. 

Jeremiah  J.  Hurley,  of  Buffalo,  for  appellant  city  of  Buffalo. 
Charles  Diebold,  Jr.,  of  Buffalo,  for  respondent  Lucia  A.  Halbert. 

KRUSE,  J.  In  eliminating  the  grade  crossing  of  the  New  York 
Central  Belt  Line  at  Main  street,  in  the  city  of  Buffalo^  it  became 
necessary  to  change  the  grade  of  the  street  The  tracks  were  de- 
pressed about  25  feet  and  a  viaduct  constructed,  carrying  the  street 
over  the  railroad.  Commissioners  were  appointed  in  this  proceeding 
to  ascertain  the  compensation  to  be  made  to  the  owners  of  the  lands 
for  dam^es  resulting  from  that  improvement.  The  award  for  parcel 
2  is  challenged  by  this  appeal  as  excessive.  That  parcel  has  a  front- 
age of  about  180  feet  on  Main  street,  extending  to  a  point  21%  feet 
from  the  railroad  right  of  way.  The  change  of  the  street  grade  im- 
mediately in  front  of  the  premises  is  slight,  but  it  is  contended  that 
the  grade  crossing  improvement  as  a  whde  has  seriously  lessened  the 
value  of  the  premises. 

Before  the  improvement  there  was  a  switch  track  extending  to 
Main  street  That  has  been  removed,  and,  even  if  relaid  in  the  cut, 
it  would  be  inaccessible  from  Main  street  or  from  the  lands  adjoin- 
ing  the  railroad.  The  owner  contends  that  before  the  changes  were 
made  the  lands  were  well  adapted  for  industrial  purposes,  and  that 
their  value  has  been  materially  lessened  by  cutting  off  the  shipping 
facilities  at  this  point.  That  view  is  supported  by  testimony,  and  the 
appraisal  commissioners,  who  were  made  acquainted  with  the  condi- 
tions, seem  to  have  taken  the  same  view,  although  their  award  is 
much  less  than  the  amount  of  the  damages  fixed  by  the  experts. 

In  determining  the  amount  of  damages  under  the  Grade  Crossing 
Act  (Laws  1888,  c.  345),  where  there  has  been  a  change  of  grade  in 
front  of  adjoining  premises,  the  improvement  as  a  whole  must  be 
considered,  and  if  tiie  value  of  the  adjoining  premises  has  been  di- 
minished thereby,  the  owner  is  entitled  to  all  of  the  damages  resulting 
therefrom.  Matter  of  Grade  Crossing  Commissioners,  6  App.  Div. 
327,  40  N.  Y.  Supp.  520.  It  is  argued  here,  as  it  was  in  the  case  of 
Matter  of  Grade  Crossing  Commissioners,  59  App.  Div.  498,  69  N. 
Y.  Supp.  152,  affinned  168  N.  Y.  659,  61  N.  E.  1129,  that  no  dam- 
ages are  recoverable  resulting  from  the  depression  of  the  track,  elim- 
inating switching  facilities;  but  the  award  was  upheld  in  that  case, 
although  the  factory  was  not  in  operation  and  the  switches  had  not 
been  used  for  some  time.  It  is  true  that  there  the  premises  were 
immediately  adjoining  the  railroad,  while  here  there  is  an  intervening 
pareel  of  land.  But,  aside  from  possible  private  switch  connections 
to  these  premises,  the  switch  extending  to  within  a  few  feet  of  the 


Sup.  Ct)  nr  Bi  GBADB  GBoasnro  oom'bs,  corr  of  buffalo  1001 

premises  was  taken  up,  and  all  switching  facilities  have  been  elim- 
inated at  this  point.  Access  to  the  railroad  has  been  cut  off,  and  all 
facilities  for  receiving  and  delivering  freight  there  have  been  de- 
stroyed. If  the  value  of  these  lands  has  been  lessened  by  lack  of  rail- 
road facilities,  resulting  from  the  improvement,  it  would  seem  that 
that  fact  may  be  properly  taken  into  account  in  determining  the 
amount  of  the  damages.  I  think  that  is  in  accord  with  our  previous 
decisions  under  the  Grade  Crossing  Act  of  the  City  of  Buffalo,  where 
railroad  facilities  were  cut  oS  or  impaired  by  the  improvement  and 
were  taken  into  account  in  making  the  award  (Matter  of  Grade  Cross- 
ing Commissioners,  59  App.  Div.  498,  69  N,  Y.  Supp.  152;  Matter 
of  Grade  Crossing  C(»nmissioners,  111  App.  Div.  909,  97  N.  Y.  Supp. 
1135;  Matter  of  Grade  Crossing  Commissioners,  146  App.  Div.  885, 
130  N.  Y,  Supp.  1113,  affirmed  203  N.  Y.  628,  97  N.  E.  1105);  and 
it  is  in  accord  with  the  decisions  of  the  courts  of  other  states  as  weH 
(N.  Y.,  N.  H.,  etc.,  R.  R.  v.  Blacker,  178  Mass.  386,  59  N.  E.  1020; 
South  Park  Commissioners  v.  Ayer,  237  111.  211,  86  N.  E.  704). 

While  the  award  seems  laige,  I  think,  in  view  of  the  advantage 
which  the  commissioners  had  in  determining  that  question,  we  would 
hardly  be  justified  in  setting  it  aside.  The  order  should  therefore  be 
affirmed,  with  o>sts. 

FOOTE,  J.  (dissentiog).  I  dissent.  It  appears,  from  the  testimony 
of  the  witnesses  and  from  the  opinion  of  the  commissioners,  that  a 
considerable  part  of  the  $5,000  award  to  the  owners  of  parcel  No. 
2  is  for  damage  to  that  parcel  because,  after  the  railroad  tracks  are 
depressed,  it  will  not  be  possible  to  run  a  private  switch  track  from 
the  railroad  across  the  intervening  lands  to  this  property.  Respond- 
ents' lot  does  not  abut  upon  the  railroad  right  of  way  at  any  point. 
It  has  never  had  a  switch  track,  and  could  not  have  one  without  ac- 
quiring from  private  owners  the  right  to  lay  the  proposed  switch  track 
across  their  lands.  The  consent  of  sjjch  private  owners  may  never 
be  secured,  and  there  is  no  power  to  compel  it  by  condemnation  or 
otherwise.  Hence  I  think  the  supposed  injury  to  respondents'  lot 
because  deprived  of  the  possibility  of  a  private  switch  track  is  too  re- 
mote and  speculative  to  be  the  basis  of  an  award  of  damages. 

The  order  appealed  from,  so  far  as  it  confirms  the  award  to  re-  ' 
spondents  in  respect  of  parcel  No.  2,  should  be  reversed,  and  such 
award  vacated,  and  the  proceeding  remitted  to  the  same  commission- 
ers to  make  a  new  award,  allowing  no  damages  for  loss  of  a  possible 
private  switch  track  from  the  railroad  across  intervening  land  to  re- 
spondents' lot,  with  separate  bills  of  cost  of  this  appeal  to  each  ap- 
pellant appearing  separately. 


McLENNAN,  P.  J.,  concurs. 
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(Supreme  Court,  Appellate  Dlvlsloii,  JTourth  Department  October  8,  1912J 

L  PXBPBTtnTIU  ({  4*) — SUSFXHaiOlT  OF  FoWD  Of  AUKIT ATIOW— Wn  T  COH- 
STBUCIIOM. 

Wbere  testator  gaTe  to  Ua  vUe  tite  use  of  his  real  and  pwsonal  prop* 
ert7  with  tbe  right  to  nee  all  tlie  personalty  if  neceseary,  and  directed 

his  executor  on  her  death  to  sell  the  remainder,  and  Invest  the  proceeds 
and  divide  annually  the  earnings  equally  between  his  three  children,  and 
declared  that,  on  the  death  of  the  children  leaving  children,  their  Inter- 
est to  pass  to  such  children  on  becoming  of  full  age  for  their  own  use, 
meanwhile  to  receive  tbe  net  earnings,  tbe  wife  acquired  an  estate  for 
life  with  tbe  right  to  use  the  personalty  if  necessary,  and  at  h^  death 
the  Income  must  be  paid  equally  to  the  children  for  life,  and  tbe  re- 
mainder veeted  on  tbelr  death  leaving  c^dren,  in  such  dilldren,  and  tbe 
poetponem«tt  of  the  time  of  delivery  to  the  grandchUdrmi  did  not  nnlaw- 
-  fully  suspend  tbe  power  of  alienation,  for,  after  tbe  death  of  the  widow, 
the  estate  was  in  legal  effect  divided  into  three  shares,  and  the  owner- 
ship of  each  share  was  suspended  only  during  tbe  lives  of  the  widow  and 
of  the  children  who  bad  the  use  and  Income  of  such  share. 

[Ed.  Note.— For  other  casea^  see  Ferpetoltlai,  Cent.  Dig.  H  4r44;  Dec. 
Dig.  i  4.«] 

2.  PEBPETtllTIBS  (i  4*) — SUSFSNSION  OW  PoWBB  Or  AXJKITaTION — Wll£8 — COET- 
8TEUCTI0N. 

Testator  gave  to  bis  wife  for  life  the  use  of  his  real  and  personal  prop- 
erty, and  directed  his  executor  on  her  death  to  sell  tbe  same,  and  invest 
the  proceeds  and  divide  annually  the  earnings  eflually  between  his  three 
children  for  life,  and  declared  that,  should  either  child  die  leaving  no 
child,  the  Interest  should  go  to  his  remaining  children  for  life,  and. 
should  the  children  leave  children,  their  Interest  should  go  to  such  chil- 
dren on  attaining  fall  age  for  their  own  use,  meanwhile  rec^ving  the 
net  earnings.  £feld,  that  the  provision  for  the  dispoeiUtm  of  the  estate 
in  case  of  the  death  of  testator's  childrw  leaving  no  dUldren  violated  tbe 
statute  of  perpetuities,  but,  since  tbe  contingency  might  never  happen,  the 
other  provisions  of  the  will  were  valid,  and,  on  the  haK>ening  of  the 
contingency,  only  the  provision  violating  the  statute  would  be  adjudged 
invalid,  and  to  that  extent  testator  would  die  Intestate. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Oent,  Dig.  »  4-44 ;  Dec 
Dig.  S  4.*] 

8.  Pbbpetoitieb  (|  6*) — Suspension  of  Powbb  or  Aijbnation— Wills— Con- 

BTSUCTION. 

Where  a  will  provides  for  a  future  disposition  of  property  by  making 
alternative  limitations,  one  or  tbe  other  of  which  is  to  take  effect  ac- 
cording to  tbe  happening  of  specified  altemative  contlugrades,  the  mere 
fact  that  the  limitation  over  on  one  contingency  is  invalid  because  It  may 
involve  unlawful  suspension  of  alienation  does  not  Invalidate  the  other 
limitation,  which.  If  the  contingency  on  which  tt  becomes  operative  oe- 
curs,  cannot  occasion  such  undue  suspension,  and  whither  the  dispoBltion 
of  the  precedent  estate  is  so  far  separable  as  to  be  valid  in  any  evmt, 
Irrespective  of  which  contingency  may  occur,  the  precedent  estate  may 
be  sustained,  and  tbe  determination  of  the  validity  of  tbe  future  dis- 
positions may  be  deferred  within  the  limits  of  the  statutory  period  until 
the  evoits  occur  on  which  the  deciattm  as  to  than  must  be  based. 

[Ed.  Note.— For  oth»  cases,  see  Perpetuities.  Cent.  Disr.  11  4-4T,  40~ 
53,  56j  Dec  Dig.  |  6.*] 

4.  Wills  (5  697*)— Action  to  Cohbtbub— Ksioppel. 

Where  a  family  agreement  for  the  settlement  of  a  testator's  estate  was 
not  binding  on  infant  beneficiaries  and  the  executor,  tbe  agreement  was 

•For  oUiw  CMM  we  suns  tople  ft  i  mnuM  In  Dw.  ft  Am.  Olga- 1907  to  Mm.  ft  R«p*r  ladszM 
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not  available  to  tbem  as  a  basis  for  estoppel  as  against  a  part?  to  tbe 
agreement,  and  socb  party  may  maintain  an  action  for  tbe  oonstrnction 
of  tbe  wHl  ot  testator. 

[Ed.  Notev~FOT  otber  cases*  see  Wills,  Gent  Dig.  ii  1071-1675;  Dee. 
Dig.  I  697.*] 

0.  Wills  (|  346*)— Pbobatk— Effect. 

A  decree  admitting  a  wUl  to  probate  wltbont  the  presentatton  of  any 
lame  InvolTlng  tbe  construction  of  tbe  will  or  the  eftect  of  any  dlsitosl- 
tlon  ot  property  contained  in  the  will,  as  prescribed  by  Code  Civ.  Proc. 
{  2624,  is  under  section  2(R£6,  conclnslve  only  as  an  adjadlcatiou  of  the 
validity  of  the  will,  but  not  as  to  its  construction,  and  a  party  to  tbe 
proceedli^  for  the  probate  of  the  will  may  maintain  an  action  tor  Its 
jadtclal  construction. 

[Kd.  Not«L— For  other  cases,  see  Wills,  Cent  Dig.  |  608;  Dec  Dig. 
I  346.»] 

6,  WxLu  (8  81*) — ^Unlawfui.  BnTRAzins  on  Azjenahov— -YAXJOATioir  bt 

AaSZEUKNT  OF  PASTIES. 

Where  a  clause  In  a  will  admitted  to  probate  Is  invalid  because  con- 
taining an  unlawful  restraint  on  alienation,  it  may  not  be  validated 
an  agreement  of  the  parties,  because  the  statute  represents  the  public 
tK>Ucy  of  the  stat^  and  may  not  be  waived  by  Interested  parties. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cdbt  Dig.  H  3(U«  202;  Dec. 
Dig.  I  81.*] 

7.  Wixxs  ({  706*) — ^Disposition  of  Casb  or  Appeal — Judouxht  oh  Appeal. 

Under  Code  C3v.  Proc.  |  DOS,  authorizing  the  Appellate  Division  to 
modify  or  affirm  the  Judgment  rendered  on  a  t^l  of  an  issue  of  fact 
by  a  referee  or  by  the  court  without  a  Jury,  the  Appellate  Division  on 
appeal  from  a  Judgment  construing  a  will  may  modify  the  Judgment  and 
add  appropriate  provisions  to  give  a  proper  construction  to  the  will. 

[Ed.  Note^For  other  cases,  see  Wills,  Cent  Dig.  |  1683;  Dec.  Dig. 
I  TOO.*] 

Eruse  and  Robson,  JJ.,  dlssoiting. 
Appeal  from  Trial  Term,  Niagara  County. 

Action  by  Mary  M.  Church  against  Frank  B.  Wilson,  as  executors 
of  the  will  of  Timothy  H.  Pettit,  deceased,  and  others  for  the  con- 
struction of  a  clause  in  the  will  of  the  deceased.  From  a  judgment 
of  dismissal  on  the  merits,  plaintiff  appeals.   Modified  and  affirmed. 

Action  for  a  Judicial  construction  of  the  seventh  clause  of  the  will  of  Tlm- 
otby  H.  Pettlt,  deceased. 

Pettlt  died  on  the  15th  day  of  July,  1911,  leaving  a  widow  and  the  plaintiff, 
his  daughtOT,  and  two  other  children  and  five  grandchildren,  all  of  whom  are 
parties  to  this  action.  He  left  an  estate  consisting  of  personalty  to  the 
amount  of  about  $2,000.  and  real  estate  of  the  value  of  about  $15,000.  He 
left  a  will  made  on  the  4th  day  of  May,  1904,  by  which  he  gave  certain  spe- 
cific bequests  and  legacies,  and  then  disposed  of  the  residue  ot  his  estate,  as  , 


"Sixth.  I  give  and  beguentb,,  to  my  wife,  the  use  of  all  my  real  and  per- 
sonal estate,  during  her  natural  life — requiring  her  to  keep  the  buildings  in 
good  repair,  and  keep  up  the  insurance  and  taxes  and  if  necessary  for  her 
comfort,  she  may  use  up  all  the  personal  property. 

"Seventh.  After  the  death  of  my  mid  wife,  my  surviving  aeciitor,  shall 
sell  the  remaining  property,  both  real  and  personal,  at  such  time  and  price, 
as  his  best  Judgment  shall  dictate,  and  within  2  years,  after  her  death,  and 
invest  tbe  proceeds,  as  he  may  deem  wise,  and  divide  each  year,  the  net 
earnings  therefrom,  equally  between  my  3  children,  Wm.  E.  Pettlt,  Louisa  M. 
Van  Horn,  and  Mary  M.  Church— during  their  natural  life.  Should  either  of 
my  children  die,  leaving  no  cAilld,  of  their  own  body,  their  Interest  shall  go 

*roT  oUiar  euM  we  uma  tapla  ft  |  kdmbu  1b  Dm.  A  Am.  Dlgi.  1M7  to  date,  *  Rtp'r  IndaxM 
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to  my  remAlnlng  diUd  or  dilldreii,  daring  tbeir  natoral  life.  Should  tli^ 
leave  cbUd  or  childreo  of  tbelr  own  bodpt  Interest  shall  be  given  to  Bach 
child  or  children,  on  becoming  of  full  age,  for  their  own  use  and  betoof  for- 
ever, meanwhile  to  remain  Invested,  In  the  hands  ot  mj  said  -ezeoator,  they 
receiving,  annually  the  net  earnings  thereof." 

The  widow  and  E^rank  B.  Wilson  were  named  as  execators,  and  were  given 
power  no  convey  all  my  interests  necessary  to  carry  out  the  terms  of  tills 
wllL" 

On  July  25,  1911,  before  the  wUl  had  been  offered  for  probate,  plaintiff 
and  defendant  William  B.  Pettit,  her  brother,  began  an  action  for  partition  of 
the  real  property  left  by  the  testator.  The  widow  and  the  oUier  daughter, 
Louisa  M.  Tan  Bom,  and  the  wife  of  the  plalntUt  WUllam,  and  the  two  ex- 
ecators named  In  the  will,  were  the  only  defendants.  The  complaint  alleged 
that  the  sixth  and  seventh  clauses  of  the  will  "are,  and  each  of  them  is,  nuU 
and  void,  and  illegal  and  invalid  In  law,  for  the  reason  that  the  abeolnte 
power  of  alienation  of  the  said  real  property  Is  unlawfully  suspended  thereby, 
and  that  the  plaintiffs  are  advised  by  counsel,  and  verily  believe,  that  the 
said  Timothy  H.  Pettit  In  law  died  Intestate  In  relation  to  Oie  said  real  prop- 
erty and  every  part  thereof,  and  that  the  attempted  disposition  thereof  by 
the  provisions  and  clauses  of  the  said  alleged  last  will  and  testammt  afore- 
said was  and  Is  null  and  void,  and  illegal  and  invalid  in  law."  Tlie  prayer 
for  relief  was:  *^Vlierefore  the  plaintiffs  dmand  Jud^ent  tliat  the  attemp^ 
ed  disposition  and  devise  of  the  said  real  imqierty  in  and  by  tlie  said  allied 
last  will  and  t^tament  and  in  and  by  the  aforesaid  clauses  and  provisions 
thereof  was  and  Is  illegal  and  void  and  of  no  effect,  and  that  in  respect  to 
the  said  real  property  the  said  Timothy  H.  Pettit  died  Intestate,  and  that 
the  said  real  property  and  every  part  thereof  at  the  death  of  the  said  Timo- 
thy H.  Pettit  vested  In  the  plaintiffs  and  the  defendant  Louisa  M.  Van  Horn, 
the  only  heirs  at  law  of  the  said  Timothy  H.  Pettit,  deceased,  «itltled  there- 
to, subject  to  the  dower  therein  of  the  defendant  Mary  A.  Pettit."  Then  fol- 
lowed the  usual  prayer  for  partition  and  division  of  said  real  property  among 
the  owners  thereof. 

All  the  defoidants  were  aerved  wltb  process,  and  on  the  next  day,  July  26^ 
1911,  the  parties  came  together  and  perfected  a  settlement,  which  they  em- 
bodied in  a  written  agreement  signed  by  the  widow  and  the  three  children 
of  the  testator  only.  This  agreem^t  recites  the  making  of  the  will  by  tes- 
tator and  his  death,  that  the  will  had  not  been  presented  for  probate,  and 
the  pendency  of  the  partition  action  to  have  the  will  declared  void.  Tbo 
widow  waives  and  releases  the  life  estate  in  the  real  and  personal  property 
given  to  her  by  the  will,  and  agrees  to  quitclaim  to  the  remaining  executor, 
Frank  B.  WUaon,  and  in  substittttlon  aba  is  to  receive  an  annuity  of  |400 
per  year  from  the  executor.  She  also  renounces  her  right  to  act  as  executor 
ot  the  will.  Plaintlfh  in  the  partition  acdon  agree  to  "stop  said  above  re- 
ferred to  action  In  sapreme  court  and  pay  the  costs  therein  made."  All  par- 
ties consent  to  the  provisions  for  the  widow,  and  agree  that  the  executor  may 
from  the  property  of  the  estate  carry  out  such  provisions  and  pay  to  the 
widow  from  the  Income  the  annuity.  Then  follows  this  lurovislon:  "And  all 
the  parties  hereto  do  hereby  each  for  him  or  herself,  consent  and  agree  that 
said  will  of  said  deceased  may  be  proved  and  probated  without  contest  or 
objecticm  and  that  they  will  sign  papers  gMag  th^  consent  thereto  and 
that  the  said  E^nk  B.  Wilson,  as  Exr.  may  and  shall  now  take  charge  of 
all  the  real  and  personal  property  of  said  deceased,  as  provided  in  said  wiU, 
at  the  death  of  the  party  of  the  first  part."  Then  follows  a  provision  by 
whldi  it  is  agreed  that  the  executor  loan  to  the  plaintltE,  Mary  M,  Church, 
$800,  to  be  secured  by  bond  of  the  plaintiff  and  her  husband  and  mortgage 
upon  their  homestead. 

On  the  same  day,  July  26,  1911,  each  of  the  parties  to  this  agreement  signed 
and  acknowledged  a  waiver  of  the  issuance  and  service  upon  th^  of  a  cita- 
tion for  the  probate  of  the  will,  and  a  consent  that  the  will  be  admitted  ta 
probate  forthwith.  On  July  31,  1911,  Wilson,  the  oecutor,  petitioned  tot 
probate  of  the  will,  and,  <m  Ollng  the  written  consmta  and  walvna  ot  dta* 
tlon,  the  surrogate  of  Kiagaia  county  admitted  the  will  to  probate  by  decree 
in  the  nsoal  form,  contal^bg  no  special  adjudlcatlcm  as  to  the  cosotnictini. 
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^validity,  or  legal  effect  of  any  of  tii«  clauaea  or  proTialons  of  tlie  will.  On 
.Aagnst  9,  1011,  plaintiff  began  UUs  action.  The  fSOO  loan  to  plaintiff  pro- 
Tided  for  In  the  agreement  was  not  made  by  the  executor,  for  the  reason  that 
-platntUfB  husband,  who  bad  the  legal  tlue  to  the  homestead  prapextj,  re- 
-fosed  to  sign  tbe  mortgage  to  eecnre  It  The  ocecDtor  Wilson  and  the  liutant 
•child  of  the  plaintiff,  who  appears  by  gnardian,  and  the  chUdreo,  if  any,  who 
may  hereafter  be  bom  to  any  of  the  testator's  children,  for  whom  the  same 
gnardian  has  been  appointed,  are  the  only  defendants  who  defend  this  action. 
Nothing  was  done  by  way  of  carrying  out  the  written  agreement  between 
the  parties  before  this  action  was  begun,  except  the  probating  of  the  wilL 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  KRUSE,  ROB- 
SON,  and  FOOTE,  JJ. 

Montford  C.  Holley,  of  Lockport,  for  appellant. 

X>.  E.  Broi^»  of  LcKrkport,  guardian  ad  litem,  for  infant  respondent 

Abner  T.  Hopkins,  of  Lockport,  for  respondent. 

FOOTE,  J.  [1]  We  think  the  intent  of  testator,  as  expressed  in 
the  sixth  and  seventh  clauses  of  his  will,  was  to  give  his  widow  an 
estate  for  life  in  the  residue  of  his  real  and  personal  property,  with 
the  right  to  use  the  principal  of  the  personal  property,  if  necessary, 
and,  at  her' death,  to  give  the  use  and  income  of  what  was  left,  the 
real  property  being  converted  into  personal  property,  one-third  to 
each  of  his  three  children  during  life,  with  remainder  to  vest  on  the 
death  of  each  in  his  or  her  surviving  children,  or,  in  the  alternative, 
if  any  child  should  leave  no  surviving  child,  then  a  further  life  es- 
tate in  the  share  of  the  one  so  dying  is  given  to  the  survivors.  The 
shares  of  the  grandchildren  are  not  to  be  paid  to  them  until  they 
become  of  full  age.  Until  then  they  receive  the  income  only.  This, 
we  think,  does  not  prevent  vesting  the  grandchildren's  shares  on  the 
death  of  their  parents,  or  their  absolute  ownership  at  that  time. 

But  for  the  provision  for  a  further  life  estate  in  the  surviving  chil- 
dren of  the  testator,  upon  the  death  of  one  leaving  no  surviving  chil- 
dren, there  would  be  no  ground  for  the  contention  that  there  is  an 
unlawful,  suspension  of  the  power  of  alienation  or  of  the  absolute 
ownership  of  any  share,  for,  after  the  death  of  the  widow,  the  es- 
tate is,  in  legal  effect,  divided  into  three  shares,  and  the  ownership  of 
each  share  is  suspended  only  during  two  lives,  namely,  that  of  the 
widow  and  of  the  child  who  has  the  use  and  income  of  that  share. 
Such  was  the  construction  placed  upon  a  similar  will  in  Monarque  v. 
Monarque,  80  N.  Y.  320.  By  the  first  clause  of  his  will,  Monartjue 
gave  to  his  wife  the  use  of  all  his  real  and  personal  property  dunng 
her  life.  By  the  second  clause,  after  the  death  of  his  wife,  he  gave 
and  bequeathed  the  income  arising  from  his  estate  to  his  four  daugh- 
ters, to  be  divided  between  them  share  and  share  alike  during  their, 
and  each  of  their,  respective  natural  lives,  and  remainder  to  their  re- 
spective children  and  to  their  respective  heirs  and  assigns  forever. 
In  the  opinion  of  Andrews,  J.,  giving  construction  to  this  will,  it  is 
said: 

"There  was  no  illegal  suspension  of  the  power  of  alienation  of  the  property 
devised.  The  manifest  design  of  the  testator  1^  the  first  and  second  clauses 
of  the  will  was  to  give  successive  life  estates  in  the  pn^wrty,  flnt  to  his 
■wlf^  and  tbai  to  bis  daughters,  remainder  in  flee  to  their  ^"dTfl",  and  Qila 
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Is  the  construction  of  the  language  used.  The  sift  of  the  In^me  by  the  sec- 
ond clause,  to  his  daughters  for  life,  was  equivalent  to  a  devise  to  th^  of  a 
life  estate  in  the  land.  *  •  *  But  the  devise  to  the  daaghters  for  life, 
although  embraced  in  a  single  clause  in  which  all  are  named,  la  by  the  well- 
settled  construction  of  similar  clauses  a  derise  to  each  in  teremlts  of  a  life 
estate  In  one-foarth  part  of  the  property*  *  *  *  The  conoequoice  la  that 
on  the  termination  of  the  life  estate  of  the  widow,  and  the  death  of  any 
daughter  of  the  testator  leaving  children,  the  remainder  In  fee,  as  to  the 
one-fourth  part,  would  Immediately  vest  in  possession  in  such  chlldroi.  The 
absolute  ownership  or  power  of  alienation  of  the  estate  Is  not  therefore  ans- 
pended  beyond  the  period  of  two  lives  in  being  at  the  death  of  the  testator." 

Hence,  if  the  three  children  of  the  testator  each  dies  leaving  chil- 
dren, there  can  be  no  unlawful  suspension. 

[2]  The  provision  for  a  further  life  estate,  .causing  a  further  sus- 
pension, in  case  one  of  testator's  children  dies  leaving  no  child,  un- 
doubtedly violates  the  statute  against  perpetuities,  and  cannot  be  sus- 
tained, but  that  is  a  contingency  which  may  never  happen.  Should 
it  happen,  its  effect  would  be,  not  to  destroy  the  seventh  clause  of 
the  will  as  a  whole,  but  only  the  limitation  beyond  the  second  life, 
as  to  which  no  valid  remainder  having  been  created  by  the  will,  there 
would  be  intestacy.  We  reach  this  conclusion  upon  the"  authority  of 
Fowler  v.  Depau,  26  Barb.  224;  Schettler  v.  Smith,  41  N.  Y.  328; 
Matter  of  WUcox,  194  N.  Y.  288,  87  N.  E.  497. 

[3]  The  rule  established  by  these  cases,  which  we  think  controls 
the  construction  of  this  will,  is  thus  succinctly  stated  in  Chaplin  on 
Suspension  of  the  Power  of  Alienation  (2d  Ed.)  §  ^0. 

"Where  the  Instrument  provides  for  a  future  disposition  of  property,  by 
making  alternative  limitations,  one  or  the  other  of  which  is  to  take  effect 
according  to  the  happening  of  specified  alternative  contlng^cies,  the  mere 
fact  that  the  limitation  ovor  upon  one  contingency  is  invalid  because  it  might 
involve  nndne  suspension,  or  postponement  of  vesting,  does  not  invall^te  the 
other  limitation  which,  if  the  contingency  upon  which  it  would  become  oper- 
ative should  occur,  could  not  postibly  occasitu  such  undue  sospeiulMi  or  post- 
ponement" 

This  rule  was  applied  by  this  court  construing  the  will  in  Matter 
of  Wilcox,  125  App.  Div.  152,  109  N.  Y.  Supp.  564.  The  Court  of 
Appeals  in  reversing  the  decision  of  this  court  (194  N.  Y.  288,  87 
N.  E.  497)  recognizes  the  authority  of  the  rule  in  the  construction  of 
wills,  but  held  Siat  it  did  not  apply  in  that  case,  for  the  reason  that 
the  contingency,  the  happening  of  which  was  to  determine  which  of 
the  alternative  provisions  of  the  will  should  take  effect,  might  not  oc- 
cur or  happen  within  two  lives  in  being. 

The  will  in  our  case  is  not  subject  to  this  infirmity.  The  contin- 
gency which  is  to  determine  which  of  the  alternative  provisions  for 
the  remainder  shall  take  effect  must  happen  at  the  end  of  the  second 
life.  It  follows  that  we  cannot  now  say  that  there  has  been  any  un- 
lawful suspension  of  the  absolute  ownership  of  any  share  in  this  es- 
tate by  the  seventh  clause  of  the  will.  Plaintiff  herself  has  living 
children,  as  has  one  of  the  other  children  of  the  testator.  The  other 
child  is  married,  and  may  have  children.  Should  any  of  plaintiff's 
children  survive  her,  they  will,  upon  h^r  death,  become  the  owners 
of  the  share  from  which  she  is  to  receive  the  income.    If  any  of 
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them  are  then  infants,  their  share  will  remain  in  the  custody  of  the 
executor,  but  the  title  and  ownership  will  be  completely  vested  in 
such  infant  and  alienable.  The  fact  that  testator's  son,  William  E- 
Pettit,  now  has  no  child,  and  may  leave  none  him  surviving,  does  not 
affect  the  validity  of  his  life  estate  in  his  share.  In  further  treating 
of  alternative  future  dispositions,  Chaplin^  in  section  432,  says: 

**Aiid  In  such  cases  also,  if  tbe  disposition  of  the  precedent  estate  Is  so  far 
separable  as  to  be  valid  in  any  ev^t,  irrespective  of  which  contlDgency  may 
occar  In  future,  tbeu  it  may  t>e  sustained,  and  the  determination  of  the  valid- 
lt7  of  the  future  dispositions  may  be  deferred,  within  the  limits  of  tbe  stata- 
tory  period,  until  the  eraits  occur  upon  which  tbe  decision  as  to  them  must 
be  based." 

[4]  The  court,  at  Special  Term,  was  of  opinion  that  the  seventh 
clause  of  this  will  was  invalid  under  our  statutes  against  perpetuities, 
but  held  the  plaintiff  estopped  from  maintaining  this  action  on  account 
of  the  family  agreement  to  which  she  was  a  party  for  the  probate 
of  the  will,  and  the  settlement  and  discontinuance  of  the  prior  action 
which  she  had  brought  based  on  its  invalidity,  and  dismissed  the  com- 
plaint on  the  ground  that  she  had  waived  and  surrendered  her  right 
to  maintain  this  action.  We  think  there  was  no  such  estoppel  or 
waiver  as  precluded  plaintiff  from  maintaining  this  action.  Neither 
the  executor  nor  the  infant,  who  alone  are  defending  this  case,  were 
parties  to  such  family  agreement  or  bound  by  it^  terms;  nor  had 
they  at  the  time  this  action  was  begun  acted  upon  the  agreement  to 
their  prejudice.  As  the  agreement  was  not  binding  upon  them,  it  is 
m>t  available  to  them  as  a  basis  for  estoppel.  The  parties  to  the 
agreement  and  their  privies  alone  can  enforce  it 

[5]  Nor  is  the  plaintiff  precluded  by  the  decree  of  the  surrogate 
admitting  the  will  to  probate  from  maintaining  an  action  for  its  ju- 
dicial construction.  This  decree  has  the  effect  only  prescribed  by 
section  2625  of  the  Code  of  Civil  Procedure.  It  is  conclusive  as  an 
adjudicatitm  of  the  validity  of  the  will,  but  not  as  to  its  (instruction, 
excqst  in  cases  where  a  party  expressly  puts  in  issue  the  construction 
or  effect  of  any  (Usposition  of  property  contained  in  the  will  as  pre- 
scribed by  section  2624  of  the  Code  and  the  surrogate  actually  deter- 
mines such  questions. 

[I]  Moreover,  if  the  seventh  clause  of  this  will  could  not  be  sus- 
tained because  containing  an  unlawful  restraint  upon  alienation,  it 
could  not  be  validated  by  agreement  of  the  parties.  The  statute  can 
no  more  be  violated  by  agreement  of  the  parties  than  by  will.  It 
represents  the  public  policy  of  the  state,  and  is  not  such  a  statute  as 
may  be  waived  by  interested  parties  on  the  theory  that  it  was  made 
for  their  benefit. 

[7]  We  conclude  that  this  court  should,  as  required  by  section  993 
of  the  Code,  grant  such  judgment  as  the  facts  warrant,  without 
awarding  a  new  trial.  The  judgment  appealed  from  should,  there- 
fore, be  modified  by  striking  out  all  that  part  which  dismisses  the 
ounplaint  upon  the  merits,  and  by  adding  appropriate  provisions  to 
give  construction  to  the  will  in  accordance  with  this  opinion,  with 
separate  bills  of  costs  of  this  appeal  to  the  defendant  Wilson,  as  ex- 
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ecutor,  payable  out  of  the  estate,  and  to  Brong,  as  guardian  ad  litem, 
to  be  paid  by  plaintiflf.  All  concur,  except  KRUSE,  J.,  who  dissents 
and  votes  for  affinnan^,  and  ROBSON,  J.,  who  cUssents  and  votes 
for  reversaL  • 


(77  Mlac.  Bepi  677^ 


(Supreme  Court,  Albanr  Goonty,  at  Chambers.    October  18,  1912.) 

EtUCTIORS  (8  141*) — NoiaWATION  BT  Cebtificatk. 

Where  a  sufQclent  nnmber  of  the  electors  of  an  or^nlzatton  called  a 
political  "party,"  but  not  such  within  Election  Law  (Laws  1899,  e.  473) 
I  2,  sought,  by  means  of  a  certificate  under  the  statute  providing  fot 
Independent  nomlnatlous,  to  nominate  for  Justice  of  tbe  Supr^e  Court 
a  person  whose  name  should  appear  under  the  [tarty  emblem  as  tbe 
nominee  of  such  "party,"  and  the  so-called  party  Dominated  no  other 
candidate  for  that  office,  such  nomination  was  valid,  notwithstanding  it 
was  made  without  the  consent  or  approval  of  the  ctuilrman  of  tbe  state 
committee  of  an  Incorporated  body,  which  with  the  political  ''party*' 
formed  a  single  wganlzatlon,  or  of  some  of  the  InffiTldoal  members  prom- 
inent In  the  management  of  such  organisation. 

[Ed.  Mot&— For  other  caaea,  see  HKeettwis,  Gent  Dig.  i  121;  Dec. 
Dig.  I  141.«] 

Proceedings  hy  S.  O'Brien  and  others,  under  Election  Law,  §  125, 
to  determine  the  validi^  of  a  certificate  filed  under  sections  122,  123, 
with  the  Secretary  of  State  on  October  11,  1912,  nominating  Gilbert 

D.  B.  Hasbrouck  for  the  office  of  Justice  of  the  Supreme  Court  in  the 
Third  judicial  district.    Prayer  of  petitioners  denied.  Affirmed. 
For  opinion  of  Appellate  Division,  see  137  N.  Y.  Supp.  718. 

William  .M.  Chadboume,  of  New  York  City,  for  petitioners. 

A.  T.  Clearwater,  of  Kingston,  and  Geo.  B.  Wellington,  of  Troy, 
for  Gilbert  D.  B.  Hasbrouck. 

Augustus  H.  Van  Buren,  of  Kingston,  and  Neile  F.  Towner,  of 
Albany,  for  John  J.  Linson. 

Thomas  Carmody,  Atty.  Gen.,  for  Secretary  of  State. 

CHESTER,  J.  The  validity  of  the  certificate  in  question  is  at- 
tacked by  the  National  Progressive  Party  and  by  the  chairman  of 
the  state  committee  of  the  National  Progressive  Party,  Incorporated, 
and  by  several  individual  electors  of  that  party.  It  appears  that  Ae 
"National  Progressive  Party,  Incorporated,"  is  an  incorporated  body 
within,  or  an  adjunct  of,  the  National  Progressive  Party,  and  that 
both  together  form  for  partisan  purposes  but  a  single  organization. 
It  is  conceded,  however,  that  such  organization,  although  called  a 
"party,"  is  not  one  within  the  meaning  of  that  term  as  defined  in 
Election  Law  (Laws  1899,  c.  473)  §  2. 

It  is  unnecessary  to  review  at  length  the  evidence  taken  before  me 
on  the  hearing.  A  few  facts  only  need  be  mentioned.  It  appears 
that  there  was  a  considerable  controversy  among  the  members  of 
what  was  known  as  the  "Provisional  Judicial  Committee"  of  the  Na- 

•Forottur  euM  mm  auw  bvio  A  t  xdidu  la  Dm.  it  Am.  IHgs.  IMI  to  dtta^  *  Bip'r  latezM 
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tiona!  Progressive  Party  for  the  Third  judicial  district  as  to  the  pro- 
priety of  nominating  any  candidate  for  Justice  of  the  Supreme  Court 
in  that  district,  and  that  some  of  them  desired  to  nominate  Mr.  Has- 
brouck  and  others  did  not ;  that  it  was  understood  amon^  them  that 
the  chairman  of  the  state  committee  opposed  such  nomination,  but 
notwithstanding  such  opposition  some  of  the  members  insisted  that 
it  was  wise,  and  that  efforts  should  be  made  to  that  end.  It  appears 
that  the  candidate  of  that  party  for  member  of  Congress  in  the  Twen- 
ty-Seventh congressional  district,  who  resided  in  Schoharie  county, 
bought  that  the  ncanination  of  a  candidate  for  Justice  of  the  Su- 
preme Court  who  resided  in  his  congressional  district  would  be  of 
material  aid  to  his  candidacy,  and  that  he  r^uested  the  member  of ' 
such  provisional  judicial  committee  resident  in  his  county  to  take  the 
initiative  in  the  matter.  Such  member  did  communicate  with  various 
other  members  of  the  committee,  some  of  whom  gave  their  approval, 
and  others  of  whom  refused  to  co-operate.  The  member  invited  an 
interview  with  Mr.  Hasbrouck,  and  procured  his  consent  to  the  nom- 
ination, and  this  member  then  procured  the  necessary  blanks,  and  with 
the  aid  of  others  affiliated  with  him  procured  the  signatures  and  af- 
fidavits of  between  900  and  1,000  electors  of  the  district  upon  the 
certificate  in  question,  and  filed  it  within  the  time  required  by  law  in 
the  office  of  the  Secretary  of  State.  No  other  nomination  has  been 
made  by  that  party  in  any  way  for  that  office,  and  every  elector  who 
has  signed  such  certificate  has  sworn  that  it  was  his  intention  to  sup- 
port at  the  polls  the  candidate  of  the  persm  nominated  therein.  It 
appears  that  Mr.  Hasbrouck  has  been  nominated  by  this  certificate 
under  the  same  emblem  and  by  the  use  of  the  same  forms  as  have 
been  used  in  the  nomination  of  other  candidates  for  the  same  party 
for  other  offices  to  be  voted  for  at  the  ensuing  election,  including 
candidates  for  Senators,  members  of  Congress  and  state  officers. 

The  only  question  presented  here  for  determination  is  as  to  whether 
the  electors  of  this  oiganization,  after  the  failure  of  its  party  au- 
thorities to  make  or  to  procure  to  be  made  a  nomination  for  Jus- 
tice of  the  Supreme  Court  in  the  district,  can  make  one  under  the 
provisions  of  law  for  independent  nominations,  without  the  consent 
and  approval  of  the  chairman  of  the  state  committee  of  the  National 
Progressive  Party,  Incorporated,  and  some  of  the  individual  members 
thereof  who  have  been  prominent  in  its  management,  when  no  other 
candidate  has  been  nominated  for  that  office  by  any  means  or  in  any 
other  way.  In  attacking  the  certificate,  the  petitioners  have  cited  sev- 
eral authorities  where  questions  of  conflicting  claims  to  the  use  of 
an  emblem  or  a  party  name  have  arisen;  but  they  have  no  bearing 
upon  the  present  controversy,  because,  unlike  those,  this  is  not  a  case 
where  there  is  "a  division  within  a  party,  and  two  or  more  factions 
claim  the  same,  or  substantially  the  same  device  or  name."  In  fact, 
no  case  has  been  called  to  my  attention  where  any  court  has  passed 
upon  the  question  here  presented,  so  that  the  statute  must  be  looked 
to  as  the  only  authority  governing  the  situation.  The  Election  Law 
provides  for  independent  certificates  of  nonunation,  and,  without 
quoting  the  provisions  of  law  in  that  respect  it  is  enoi^h  to  say  that 
U7N.Z.S.— Oft 
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it  appears  that  their  £orms  and  requirements  have  been  complied 
with  in  all  respects  in  the  present  case.  It  is  conceded  that  the  cer- 
tificate in  question  has  been  signed  by  several  htmdred  more  nafnes 
than  is  required  by  law  to  make  it  effective,  as  the  statute  has  been 
construed  in  the  case  of  People  ex  rel.  Hotchkiss  v.  Smith  et  al.^ 
99  N.  E.  568,  recently  decided  by  the  Court  of  Appeals,  and  not  yet 
officially  reported. 

No  attack  has  been  made  upon  the  genuineness  of  any  signature 
among  all  those  contained  upon  the  certificate,  except  in  a  single  in- 
stance. When  a  petitioner  attacks  the  validity  of  a  petition  making^ 
an  independent  nomination  for  office,  the  court  or  justice  can  exercise 
only  such  power  as  is  conferred  by  statute.  Schieffelin  v.  Britt,  150 
App.  Div.  568,  135  N.  Y.  Supp.  62.  I  find  nothing  in  the  statute  to 
justify  a  determination  that  a  certificate  is  invalid  when,  as  here,  it 
has  been  signed  by  the  requisite  number  of  electors  of  the  independ- 
ent body,  and  when  all  the  forms  required  by  law  in  respect  to  such 
certificates  have  been  complied  with,  and  the  certificate  has  been  filed 
in  the  proper  office  within  the  time  required  b^  law.  If  the  duly  con- 
stituted party  authorities  of  the  organization  in  question  had,  in  pur- 
suance of  law,  nominated  a  candidate  for  the  office  in  question,  so 
that  conflicting  claims  were  made  with  respect  to  the  ri|^t  to  use  the 
emblem  and  tlie  right  to  have  the  name  upon  the  ticket,  the  rules  of 
the  organization  with  respect  thereto  would  be  entitled  to  weight,  and 
quite  a  different  question  would  have  been  presented  for  determina- 
tion. Nothing  ai^>ear8  here  that  would  justify  me  under  the  law  in 
declaring  the  certificate  invalid,  and  thus  deny  to  the  electors  of  the 
so-called  Progressive  Party,  who  have  joined  in  the  certificate  in 
question,  the  opportunJty  of  voting  for  the  candidate  of  their  choice 
upon  the  ticket  and  under  the  emblem  of  their  party,  after  they  have 
fully  OHnplied  with  the  provisions  of  the  statute  with  respect  to  in- 
dependent nominations. 

For  these  reasons,  briefly  stated,  the  prayer  of  the  petitioners 
should  be  denied. 


(Sapreme  Oonrt,  Appellate  Division,  Second  Department.   November  18, 1912.) 

L  EXZCUTOBS  AND  ADHINISTBATOBa  (|  48D*) — SsmjaCBlTI  OV  ACOOUIIT— Al>- 

i«wANCB — Fees  or  Witnesses. 

Bxecutrlces  were  not  entitled,  on  accounting  proceedings,  to  an  allow- 
ance for  mon^s  paid  to  expert  witnesses  In  an  attempt  to  snstaln  their 
prior  excessive  paymmts  to  counsel. 

[Ed.  Not&— For  otber  cases,  see  EJxecutors  and  Admlnlstratotv,  Gent 
Dig.  I  20«8;  Dec.  Dig.  |  4S5.*]  ^ 

2.  fiZBOUTOBS  AND  ADMIIOSIBATOBS  ({  288*) — OoneTBUOTIOir— Lm  BSTAIX  IN 

Funds— CusTODT. 

Under  a  will  bequeathing  to  one  of  two  persons  appointed  as  execu- 
trlces  a  life  estate  In  the  income  of  a  certain  sum  of  money,  remainder 
to  ber  descendants,  such  life  tenant  was  ^titled  to  possession  of  the  fund 
wltboiit  security  though  the  will  did  not  expreealr  so  provide,  where 
from  the  scheme  of  the  will  and  the  surrounding  <dicoinstuioea.  Including 
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the  fiicts  that  the  residue  of  the  estate  was  given  nnder  an  express  trust 
for  certain  life  tenants  with  remainder  over  to  epedflei  beneficiaries, 
that  she  bad  lived  with  testatrix  for  a  number  of  years,  and  already  had 
In  her  possession  a  large  sum  belonging  to  teetatrix,  and  that  she  was  a 
woman  of  advanced  age  wltli  adalt  eldldren,  It  aiveared  that  sncb  was 
the  testatrix's  Intent 

[Ed.  Note.— For  other  cases,  sae  Executors  and  Admlnlstratoifl^  Cent 
Dig.  I  1217;  Dec.  Dig.  |  288.*] 

Appeal  from  Surrogate's  Court,  Suffolk  County. 

Judicial  settlement  of  the  account  of  Laura  E.  Rowland  and  an- 
other, as  executrices.  From  the  decree  the  Brooklyn  Trust  Company, 
as  trustee,  and  another"  appeal.   Decree  modified  and  affirmed. 

Argued  before  JENKS.  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

William  N.  Dykman,  of  Brooklyn  (Francis  L.  Archer,  of  Brooklyn, 
on  the  brief),  for  appellant  Brooklyn  Trust  Company,  trustee. 

&nile  Dreyfus,  of  New  York  City,  for  appellant  Rich£H*d  M.  Hen- 
ry, special  guardian. 

Edward  P.  Lyon,  of  New  York  City,  for  respondent  Laura  E. 
Rowland,  executrix. 

Lawton  B.  Garside,  of  New  York  City,  for  respondent  Florence  D. 
Bond,  executrix. 

CARR,  J.  This  is  an  appeal  from  a  decree  of  the  Surrogate's 
Court  of  Suffolk  county,  which  settled  the  account  of  Laura  E.  Row- 
land and  Florence  D.  Bond,  as  executrices  of  the  last  will  and  tes- 
tament of  Adeline  Garrison,  deceased.  There  are  two  questions  pre- 
sented for  decision  on  this  appeal.  The  Brooklyn  Trust  Company, 
as  trustee  of  two-thirds  of  the  residuary  estate,  objected  to  certain 
charges  made  by  the  executrices  for  counsel  fees  on  the  probate  of 
the  will  and  administration  of  the  estate.  The  special  guardian  for 
an  infant  contingent  remainderman  joined  in  this  objection,  and  he 
likewise  objected  to  a  payment  made  by  the  executrices  to  Laura  E. 
Rowland  as  life  tenant  of  a  cash  sum  equal  to  one-third  of  the  resid- 
uary estate,  without  having  taken  any  security  from  said  I^aura  E. 
Rowland  for  the  protection  of  those  interested  in  the  corpus  of  the 
fund  bequeathed  to  said  Laura  E.  Rowland  for  her  life.  The  estate 
was  a  large  one,  aggregating  in  value  over  $1,000,000.  It  consisted 
of  several  pieces  of  real  property,  all  of  which  were  specifically  de- 
vised by  the  will,  and  a  large  amount  of  personal  property  amounting 
to  $990,000,  consisting  of  cash  on  deposit  in  various  banks,  listed  se- 
curities, and  bonds  and  mortg^s.  The  amount  of  commissions  pay- 
able to  each  of  the  executrices  exceeded  the  sum  of  $10,000.  When 
the  will  was  offered  for  probate,  there  was  a  contest  before  the  Sur- 
rogate's Court  in  Suffolk  county.  A  copy  of  the  testimony  taken  in 
the  probate  proceedings  is  returned  in  the  record  on  this  appeal,  in 
order  that  this  court  may  have  an  opportunity  to  ascertain  the  extent 
of  the  services  rendered  by  the  attorney  for  the  proponents  in  that 
proceeding. 
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The  cxecutrices  found  themselves  unable  to  agree  on  one  lawyer 
or  a  firm  of  lawyers  as  counsel  for  the  estate,  and  each  engaged  her 
own  attorney.  Each  of  these  attorneys  was  paid  the  suin  of  $10,000 
for  his  professional  services  on  the  probate  proceedings  and  the  ad- 
ministration of  the  estate.  The  Brooklyn  Trust  Company,  as  trus- 
tee, claimed  Uiat  the  amount  so  paid  to  each  of  these  attorneys  was 
very  largely  excessive,  and  asked  that  the  executrices  be  surcharged 
with  the  amount  so  paid  to  whatever  extent  it  was  above  the  reason- 
able value  of  the  services  rendered.  ■  The  probate  proceedings  were 
not  protracted,  no  serious  question  of  law  arose  therran,  and  Uie  con- 
testants failed  absolutely  to  make  out  even  a  Pfinia  facie  case  as  to 
the  only  question  they  attempted  to  litigate.  The  nature  of  the  es- 
tate was  such  as  to  require  care  and  exactness  in  its  administration. 
There  were  practically  no  debts  of  the  decedent.  Both  of  the  ex- 
ecutrices were  women  of  no  business  training;  Mrs.  Rowland  being 
about  62  years  of  age,  and  Mrs.  Bond  a  little  above  40.  The  respec- 
tive attorneys  submitted  to  the  Surrogate's  Court  a  transcript  of  their 
books  showing  the  services  rendered  to  their  clients.  It  is  quite  ap- 
parent that  a  very  large,  if  not  the  greater,  part  of  such  services,  was 
in  the  nature  of  assistance  to  the  executrices  in  the  performance  of 
purely  executorial  duties,  for  which  the  commissions  payable  were 
generous  compensation.  The  attorneys,  however,  claimed  that  they 
made  no  charge  for  such  services  as  were  merely  incidental  to  the 
discharge  of  executorial  duties,  and  that  the  amounts  paid  to  them  for 
counsel  fees  covered  only  such  services  as  were  purely  in  the  nature 
of  necessary  counsel  work.  Experts  were  produced  before  the  sur- 
rogate on  behalf  of  the  executrices  and  the  contestants  in  regard  to 
the  reasonable  value  of  the  services  rendered  by  the  attorneys.  There 
was  a  wide  difference  between  the  estimates  made  by  the  respective 
expert  witnesses.  The  surrogate  sustained  the  payment  made  by  the 
executrices,  as  being  reasonable  in  amount  for  the  services  rendered 
by  the  attorneys.  It  would  appear  that  if  each  of  these  attorneys  had 
been  paid  the  sum  of  $7,500,  instead  of  $10,000,  they  should  have 
heen  very  liberally  compensated,  considering  the  nature  of  the  work 
•done.  The  surrogate  should  not  have  allowed  any  payment  to  either 
<of  these  attorneys  in  excess  of  the  sum  of  $7,500,  and  his  decree 
..should  be  so  modified  as  to  surcharge  the  executrices  with  the  sum 
of  $5,000  as  an  overpayment  to  both  attorneys.  The  executrices  paid 
•out  to  counsel  on  the  contest  of  their  accounts  the  sum  of  $2,500,  dis- 
tributed between  two  counsel,  each  receiving  $1,250,  and  likewise  paid 
about  $600  to  the  expert  witnesses  whcnn  they  produced  to  support 
Ttheir  claim  for  an  allowance  of  the  disputed  payments  for  ccnmsd 
iees. 

,[1]  If  the  executrices  have  overpaid  their  respective  counsel,  then 
they  should  not  be  allowed  the  moneys  which  they  paid  to  expert  wit- 
nesses on  the  accounting  proceedings  in  an  attempt  to  sustain  their 
prior  payments  to  counsel,  and  their  account  should  be  surcharged  to 
that  extent  also.  They  have  credited  themselves  with  payment  of 
additional  counsel  fees  of  $1^50  to  each  of  two  counsel  who  repn' 
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sented  them  on  the  contest  in  the  accounting  proceedings.  The  ob- 
jections made  by  the  special  guardian  on  the  accounting  as  to  the 
payment  over  to  Mrs.  Rowland  of  the  corpus  of  the  fund  in  which 
she  had  a  life  interest,  justified  the  services  of  counsel  for  executrices, 
but  the  sum  of  $1^50  for  eadi  of  said  coumel  was  excessive,  and 
should  be  reduced  to  $750  for  each,  and  the  account  surcharged  ac- 
cordingly. 

[2]  This  leaves  for  our  consideration  the  question  of  the  propriety 
of  the  decision  of  the  Surrogate's  Court  which  overruled  the  objec- 
tion of  the  special  guardian  as  to  the  custody  of  the  fund  set  apart 
for  the  benefit  of  Mrs.  Rowland  during  her  lifetime.  While  there  are 
no  express  words  in  the  will  which  direct  the  payment  to  Mrs.  Row- 
land of  the  corpus  of  the  fund  in  question,  it  is  contended  that  the 
general  scheme  of  the  instrument  uiows  plainly  that  such  was  the 
intention  of  the  testatrix.  The  will  of  the  testatrix  appointed  the 
respondents  Mrs.  Rowland  and  Mrs.  Bond  as  executrices.  It  con- 
tained a  number  of  specific  devises  and  some  general  legacies.  It  pro- 
vided for  a  distribution  of  the  residue  of  the  estate  by  two  separate 
provisions.  The  first  of  these  provisions  (the  ninth  dause  of  the  will) 
was  in  form  as  follows: 

"I  give,  devise  and  bequeath  unto  said  Laora  E.  Rowland,  one-third  of  tbe 
rest,  re^due  and  remainder  of  my  estate  lees  the  sun  of  ninety-two  •  *  * 
^82,000)  dollars  (she  having  already  In  her  possession  the  snm  of  forty-six 
tlioasand  ($16,000)  dollars,  for  and  daring  the  term  of  her  natural  life,  and 
at  her  death  to  her  descendante  in  equal  shares  per  stirpes ;  and  In  the  event 
of  the  death  of  said  Lanra  Bl  Rowland,  witbont  learlng  lame,  I  give,  devise 
and  bequeath  the  same  to  the  hein  of  aald  Sarah  GarilMm  Sneden  In  equal 
shares  per  stl^t^" 

Then  followed  another  clause  in  which  the  decedent  gave  to  the 
Brooklyn  Trust  Company  the  residue  of  the  estate  under  an  express 
trust  for  the  benefit  of  Leonard  Bond  and  Laura  Bond  during  their 
lives,  with  further  remainders  over  to  specified  beneficiaries  on  the 
deaths  of  those  having  the  life  interest.  It  was  the  plain  intent  of 
the  testatrix  that  her  general  residuary  estate  was  to  be  distributed  in 
shares  which  should  be  equal  one-third  shares,  two  of  which  were 
given  under  an  express  trust  to  the  Brooklyn  Trust  Company  for  the 
benefit  of  the  Bonds,  and  one  of  which  was  set  apart  for  the  benefit 
of  Mrs.  Rowland  and  her  "descendants"  or  "issue."  The  interest  of 
Mrs.  Rowland  as  so  created  was  a  life  interest  in  the  income  of  the 
fund,  and  did  not  carry  with  it  any  right  to  consume  any  portion  of  the 
principal.  It  is  the  general  rule  that,  under  such  circumstances,  the 
life  tenant  is  not  entitled  to  the  possession  of  the  corpus  of  the  fund, 
consisting  of  moneys  or  securities,  without  giving  adequate  security 
for  the  protection  of  the  remaindermen,  unless  the  will  expressly  pro- 
vides that  the  life  tenant  shall  have  possession,  or  unless  the  scheme 
of  the  will,  viewed  in  the  light  of  surrounding  circumstances,  indicates 
plainly  that  the  testator  intended  that  the  life  tenant  should  have  such 
possession,  in  which  event  the  life  tenant  should  be  considered  as  a 
trustee  for  the  benefit  of  the  remaindermen  and  subject  to  supervision 
by  a  court  of  equity  during  the  continuance  of  the  life  estate.  Matter 
of  McDougalt,  141  N.  Y.  21,  35  N.  £.  961;  Livingston  v.  Murtay» 
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68  N.  Y.  4SS;  Smith  v.  Van  Ostrand,  64  N.  Y.  278.  And,  where 
the  will  expressly  directs  that  the  life  tenant  shall  have  possession 
of  the  fund,  the  executors  cannot  as  a  matter  of  right  insist  upon 
security  before  paying  it  over  (Matter  of  Vngnch,  48  App.  Div.  594, 


62  N.  Y.  Supp.  975,  affirmed  166  N.  Y.  618,  59  N.  E.  1131),  and 


also  where  the  will,  without  express  provision  as  to  the  custody  of 
the  fund,  provides  that  the  life  tenant  may  consume  the  v/h<At  or  a 
portion  thereof,  then  the  executors  may  discharge  themselves  by  pay- 
ing over  the  fund  to  the  life  tenant,  without  security  (Leggett  v.  Ste- 
vens, 185  N.  Y.  70,  77  N.  E-  874) ;  and  thus  when  the  scheme  of  the 
will  shows  that  it  was  contemplated,  though  not  expressly  provided, 
that  the  life  tenant  should  have  possession  of  the  fund,  ^en  a  i»y* 
ment  over  by  the  execut<x's  may  be  made  without  taking  security. 
(Matter  of  Hamlin,  141  App.  Div.  318,  126  N,  Y.  Supp.  396).  Now 
in  the  will  before  us  there  is  no  express  provision  that  the  life  tenant 
shall  have  possession  of  the  fund,  nor  was  she  given  the  right  to  con- 
sume any  part  of  the  principal.  Therefore  the  propriety  of  the  pay- 
ment over  to  her  of  the  principal  sum,  without  security,  can  be  justi- 
fied only  on  the  ground  that  the  scheme  of  the  will  discloses  plainly 
that  the  testatrix  so  intended.  On  this  question  it  is  permissible  to 
view  the  will  in  the  light  of  the  circumstances  attending  its  making. 
Mrs.  Rowland  had  lived  with  the  testatrix  for  a  number  of  years. 
She  had  already  possession  of  the  sum  of  $46,000  belonging  to  the 
testatrix.  She  was  a  woman  over  60  years  of  age,  and  she  had  three 
living  children  of  adult  age.  When  the  testatrix  provided  for  the 
Bond  beneficiaries,  she  purposely  chose  the  mechanism  of  an  express 
trust,  by  which  neither  her  executrices  nor  the  Bond  beneficiaries 
should  in  any  way  have  the  custody  or  oHitrol  of  the  fund  so  set 
apart  during  the  running  of  the  Bond  life  estates.  The  failure  of  the 
will  to  make  any  express  trust  with  regard  to  the  Rowland  fund  is 
therefore  very  significant.  It  is  apparent  that  the  testatrix  had  great 
confidence  in  Mrs.  Rowland,  and  that  she  anticipated  the  fact  that  in 
all  human  probability  the  life  estate  would  run  but  for  a  few  years, 
as  the  life  beneficiary  was  a  woman  past  60  years  of  age,  and  that 
in  all  reasonable  assurance  the  remaindermen  who  would  take  the 
fund  ultimately  would  be  found  among  the  then  adult  children  of 
the  life  tenant.  It  is  scarcely  probable  mat  the  testatrix  intended  that 
her  executrix,  Mrs.  Bond,  who  was  expressly  excluded  from  the  cus- 
tody and  control  of  the  fund  held  for  her  own  benefit,  should  have  a 
right  of  custody  and  control  over  the  fund  held  for  the  benefit  of 
Mrs.  Rowland.  Considering  the  scheme  of  the  will  and  the  surround- 
ing circumstances,  it  seems  to  us  most  probable  and  reasonably  plain 
that  the  testatrix  intended  that  Mrs.  Rowland  ^ould  have  the  pos- 
session of  the  fund  created  for  her  life  benefit,  and  that  she  should 
be  the  implied  trustee  of  said  fund,  just  as  the  Brooklyn  Trust  Com- 
pany was  made  the  express  trustee  of  the  other  funds.  All  the  par- 
ties who  in  reasonable  probability  shall  succeed  to  the  remainder  of 
the  Rowland  fund  were  before  the  Surrogate's  Court  and  have  ac- 
quiesced in  his  decree  which  approved  the  act  of  the  executrices  in 
making  the  payment  in  question.   The  infant  who  now  appeals  may 
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become  an  actual  remainderman  in  the  future,  but  the  probability 
of  such  an  event  is  most  remote. 

We  are  of  opinicm,  therefore,  that  the  decree  of  the  surrc^te 
should  be  modified  disallowing  the  payments  ior  counsel  fees,  etc., 
to  the  extent  hereinbefore  indicated,  and  that  ^e  account  of  the  ex- 
ecutrices  should  be  surcharged  accordingly,  and  that,  as  thus  modi- 
fied, the  decree  should  be  affirmed,  with  costs  and  disbursements  to 
the  appellant  the  Brooklyn  Trust  Company,  and  to  the  special  guard- 
ian, payaUe  out  of  the  estate.   All  concur. 


(Supreme  Ck>urt,  Appelate  DlTlsten,  Second  Department.  Norember  IB,  1912.) 

.L  Ububt  (I  128*) — Thsocbxt  Pubchaseb  of  Mobtgaw  Tairtsd  with  Usubt 

— Rights  Acquired. 

An  innocent  purchaser  of  a  mortgage  usnrlous  In  Its  Inception  may 
rely  on  tbe  mortgagor's  certificate  that  the  mortgage  was  given  for  the 
valuable  considerations  expressed  therein,  and  that  there  Is  no  counter- 
claim or  defense  existing  against  the  same  or  any  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Usnry,  Cent  Dig.  H  380-883;  Dec. 
Dig.  I  128.*] 

2.  UsuBT  (I  128*) — iNnoosnr  PnaasAsn  or  MoBTaAGi  Tainted  with  nsuBT 
— Rights  Aoquibed. 

A  mortgagor  executing  a  mortgage  to  his  agent  to  enable  the  latter 
to  sell  the  same  at  a  discount  for  the  mortgagor's  benefit  employed  a 
broker  to  And  a  purchaser  of  the  mortgage.  The  broker  produced  a 
third  parson,  who  purchased  tbje  mortgage  in  reliance  on  the  mortgagor's 
certlflcate  of  eeto^L  The  third  p«»>n  bad  nothing  to  do  with  the 
UBUTlous  agrement  made  at  the  inception  of  the  mort£age,  or  any  knowl- 
edge of  it,  when  be  paid  the  price,  and  the  broker  was  not  his  agent  In 
the  transaction.  The  third  p^on  thereafter  sold  the  mortgage  to  the 
broker.  Held,  that  the  broker  could  enforce  the  mortgage  as  against 
the  defense  that  it  was  void  because  it  was  usurious  In  Its  Inception. 

[Ed.  Not&— For  other  cases,  see  Usury,  Gent  Dig.  H  380-383;  Dec. 
Dig.  I  128.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edward  W.  Rider  against  Saverio  Gallo  and  others. 
From  a  judgment  for  plaintiff,  defendant  Saverio  Gallo  and  another 
appeal.  Affirmed. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

J.  Stewart  Ross,  of  Brooklyn,  for  appellants. 
William  B.  Hurd,  Jr.,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  The  complaint  sets  forth  an  action  for  the  fore- 
closure  of  a  mortgage  upon  certain  real  property  in  the  borough  of 
Brooklyn.  The  mortgage  was  one  of  a  series  of  seven,  given  to  se- 
cure the  payment  of  $1,250  each,  and  was  a  second  mortgage.  The 
defendant  sets  up  as  a  defense  that  the  mortgage  was  usurious  in 
its  inception,  and  therefore  void.   The  facts  rdied  upon  by  the  de- 
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fendant,  as  set  forth  in  his  answer,  are  to  the  effect  that  the  plain- 
tiff in  this  action,  acting  as  the  agent  of  one  Conrad  F.  Ray,  entered 
into  an  agreement  to  loan  the  sum  of  $1,250  upon  each  of  tiie  seven 
parcels,  on  condition  that  the  defendant  would  pay  a  bonus  of  20 
per  cent,  upon  such  loans,  and  it  is  claimed  that  the  transaction  in- 
volved a  provision  that  the  mortgages  should  be  made  to  one  Effing- 
ham L.  Holywell,  the  attorney  and  agent  of  the  defendant,  who  was 
to  transfer  the  same  to  the  said  Ray,  who  has  since  conveyed  the 
same  to  the  plaintiff.  It  is  conceded  that  the  mortgages  in  question 
were  made  to  Holywell,  and  that  the  defendant  Gallo  made  an  estop- 
pel certificate  in  which  he  recited  tiiat  "the  said  bond  and  mortgage 
were  ^ven  for  the  v^uable  considerations  expressed  therein,  and  tluit 
there  is  no  counterclaim,  offset  or  defense,  in  law  or  in  equity,  ex- 
isting against  the  same,  or  any  part  thereof,"  and  that  "deponent 
makes  this  aflidavit  to  induce  Conrad  P.  Ray  to  accept  an  assignment 
of  or  to  purchase  the  said  bond  and  mortgage  and  pay  the  considera- 
tion therefor,  knowing  that  said  Conrad  F.  Ray  rdies  upon  the  truth 
of  each  and  every  statement  herein  contained,"  and,  further,  that  "this 
affidavit  is  made  for  the  benefit  and  protection  of  ^e  present  and 
of  any  and  all  subsequent  holders  of  the  said  bond  and  mortgage." 

[1]  It  is  clear,  therefore,  unless  the  evidence  establishes  the  fact 
of  an  existing  agency  between  Ray  and  the  plaintiff  Rider,  there  is  no 
substantial  foundation  to  the  defense,  for  if  Ray  was  an  innocent 
purchaser  of  this  mortgage,  no  matter  what  the  rate  of  discount,  he 
could  rely  upon  the  certificate  of  estoppel,  and  the  plaintiff  would 
get  a  good  title  from  him,  and  the  estoppel  would  operate  to  protect 
him  in  the  present  action. 

[I]  The  plaintiff  contends  that  he  was  asked  by  the  defendant  to 
find  a  purchaser  of  this  and  the  other  mortgages,  and  that  he  pro- 
duced one  Onderdonk,  who  was  willing  to  purchase  them  at  a  dis- 
coimt  of  20  per  cent.,  and  that  Ray,  the  nephew  of  Onderdonk,  be- 
came the  agent  of  the  latter  in  the  transaction,  purchasing  ttie  seven 
mortgages  at  a  discount  of  20  per  cent,  from  their  face  value.  These 
mortgages  were  dated  on  the  26th  day  of  March,  1908,  but  were  not 
recorded  until  the  1st  day  of  May,  1^)8,  and  this  fact  is  emphasized, 
apparently  for  the  purpose  of  discrediting  the  good  faith  of  the  trans- 
action, but  the  defendant  pleads  that  '*on  or  about  the  said  26th  day 
of  March,  1908,  the  said  alleged  bond  and  mortgage  referred  to  in 
the  complaint  herein  were  made,  executed,  and  delivered  to  Effing- 
ham L.  Holywell,  the  agent  of  this  defendant,"  though  it  was  not 
until  the  27th  day  of  April  following  that  the  same  was  assigned  to 
Ray,  at  which  time  the  defendant  made  his  estoppel  certificate.  When 
Ray  took  the  assignment,  the  mortgage  was  in  existence.  It  was,  ac- 
cording to  the  certificate  of  the  defendant,  a  good  and  valid  obligar 
tion,  without  existing  defenses,  and  after  a  careful  reading  of  the- 
evidence  we  quite  agree  with  the  learned  court  at  Special  Term  that 
no  proof  exists  of  any  relation  of  agency  existing  between  Ray  and 
the  plaintiff  in  this  action.  The  fair  weight  of  evidence  is  with  the 
plaintiff's  contention  that  he  was  the  broker  employed  by  the  defend- 
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ant  to  procure  a  purchaser  for  these  mortga^,  then  in  existence,  and 
that  he  produced  Onderdonk,  who  made  his  nephew  Ray  his  agent 
in  the  transaction.  There  is  no  evidence  tlwit  Onderdonk  or  Ray  had 
anything  to-  do  with  the  alleged  agreement  at  Iht  inception  of  the 
mortgage,  or  that  Hiey  had  any  knowledge  of  it  at  the  time  of  paying 
over  the  money.  What  the  plaintiff,  acting  as  the  defendant's  agent 
or  broker,  may  have  known  of  the  making  of  the  mortgage,  was  not 
notice  to  Onderdonk  or  Ray.  They  found  a  mortgage,  regular  upon 
its  face,  bearing  date  a  month  prior  to  the  purchase,  with  the  de- 
fendant's estoppel  certificate  made  on  the  day  of  the  transfer,  and 
they  had  a  perfect  right  to  purchase  this  mortgage  at  any  figure  that 
they  could  agree  upon  with  the  owner  of  such  mortgage.  It  is  true, 
of  course,  that  as  between  parties  to  the  alleged  usurious  agreement 
the  estoppel  would  be  of  no  avail,  but  as  between  the  defendant  and 
Onderdonk  and  Ray  the  defendant  is  estopped  to  question  the  va- 
lidity of  the  mortgage,  unless  he  is  able  to  establish  that  Onderdonk 
or  Ray  were  represented  in  the  transaction  by  Rider,  the  plaintiff 
here.  Rider  was  the  broker  employed  by  the  defendant  to  negotiate 
the  mortgage,  and  there  is  no  presumption  that  he  was  at  the  same 
time  the  agent  of  Onderdonk  or  Ray.  The  burden  of  showing  this 
relation,  or  at  least  of  some  guilty  knowledge  on  the  part  of  these 
men,  is  upon  the  defendant,  and  he  has  not  sustained  that  burden. 
The  evidence  indicates  that  the  defendant  had  given  this  mortgage 
to  Holywell  for  the  purpose  of  enabling  the  latter  to  sell  the  same 
at  a  discount  for  the  benefit  of  the  defendant,  and  the  latter,  having 
received  the  benefits  of  the  transaction,  is  now  trying  to  avoid  the 
obligation  ailing  that  the  purchaser  was  in  some  manner  in- 
volved in  his  own  contrivance  for  raising  money  upon  the  second 
mortgage.  The  fact  that  Rider  may  have  aided  him  in  placing  the 
second  mortgage  in  a  position  where  it  could  be  sold  does  not  make 
the  subsequent  purchaser  a  party  to  an  alleged  usurious  contract.  The 
evidence  must  go  farther,  and  show  that  Rider  was  representing  On- 
derdonk or  Ray  in  contriving  the  usurious  contract,  and  it  fails  in 
this  regard. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 


WOOD  et  al.  T.  WISE  et  al. 
(Suprenie  Court,  Appellate  DItIsIod,  Second  Department.  November  1,  1912.) 

1.  Pbihcipal^d  Awnx  Q 117*)— Auihobxtt  ov  Askht— ImtBuicEiTT  Uhdsb 
Seal. 

If  a  convcfTance  or  other  act  to  be  performed  by  an  a^ent  is  required 
to  be  deed,  tbe  agent's  authority  must  be  conferred  by  deed;  but, 
If  the  Instrument  or  act  would  be  effectual  without  a  seal,  tbe  addition 
of  a  seal  will  not  render  an  authority  uoder  seal  necessary,  and,  If  ex- 
ecuted under  parol  authority  or  subsequently  ratified  or  adopted  by  paroU 
the  Instrument  or  act  will  be  vaUd  and  binding  on  tbe  principal. 

[Ed.  Note; — For  other  caaee,  see  Principal  and  Agent,  Gent  Dig.  H  '61^ 
880;  Dec  Dig.  {  117.*] 
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2.  pBinCIFAL  AHD  AOBITT  Q  117*)— AUTKOUTT  OT  AOBHV— OOITTBAOI  nMIlD 

Skal. 

since  ft  slmiile  contract  not  under  seal  was  all  that  was  neceasaTy  to 
Mnd  the  partlea  to  an  ftgre«nait  for  the  sale  of  real  propertar  to  be  oon- 
veyed  In  the  fotnre  on  the  sobeeqnent  papnent  of  a  specifled  portion  of 
the  price,  the  fact  that  the  contract  made  was,  In  fact,  under  seal,  and 
was  signed  by  one  of  the  parties  as  agent  for  another  pursuant  to  parol 
authority,  did  not  render  the  same  InTftUd. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Gent  Dig.  U 
878-300;  Dea  Dig.  1  U7*] 

3.  Trial  (|  141*) — QuisnoNS  op  Law  ob  rAor^tHaBcnoN.OF  Vbbmot. 

Where,  In  an  action  on  a  contract  for  the  sale  ot  land,  the  only  qnen- 
tlon  was  whether  one  of  the  plaintiffs  had  authority  to  sign  the  nanht 
of  a  brother  to  the  contract  on  which  the  allied  principal  testified  that 
he  had  authorized  his  brother  to  sign  any  papers  which  might  be  neces- 
sary in  the  transaction,  that  he  saw  the  paper  soon  afttt  it  wma  ex* 
ecu  ted,  and  bad  received  his  share  of  the  initial  payment,  and  the 
brother  who  signed  as  agent  teatifled  that  he  executed  the  paper,  and 
subsequently  notified  his  brother  of  the  execution  thereof,  and,  aftor  de- 
fault had  been  made  in  the  payment  sued  for,  action  was  brought  by  both 
parties  to  recover  the  same,  the  fact  that  the  wldenoe  In  snpport  of  the 
execution  of  the  instrument  and  the  aotlwrity  of  the  agent  to  sign  for 
bis  brother  was  furnished  entirely  them  did  not  require  a  submissioD 
of  the  question  of  the  credibility  of  such  witnesses  to  the  Jury  under  tbe 
rule  that  a  Jury  may  not  arbitrarily  (UsbeUere  competent  witnesses, 
where  there  to  nothing  In  the  circumstances  of  the  case  to  warrant  sudi 
dlsbeUef. 

[Ed.  Mot&— For  other  cases,  see  Trial,  Gent  Dig.  }  336;  Dec  Dig. 
1 141.*1 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Wilbur  B.  Wood  and  another  gainst  Charles  C  Wise 

and  another.  From  an  order  denying  defendant's  motion  on  the  min- 
utes to  set  aside  a  verdict  directed  by  the  court  in  favor  of  plaintiffs 
and  for  a  new  trial,  defendants  appeal.  Affirmed. 
See,  also,  135  N.  Y.  Supp.  1150. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Francis  A.  McCloskey,  of  Brooklyn,  for  appellants. 
William  Willett,  Jr.,  of  Far  Rockaway,  for  respondents. 

WOODWARD,  J.  On  the  Uth  day  of  July,  1910,  WUbur  B. 
Wood  and  Worthington  V.  Wood  entered  into  a  contract  in  writing, 
under  seal,  with  Charles  C.  Wise  and  James  M.  Goss,  by  the  terms 
of  which  the  former,  as  party  of  the  first  part,  agreed  to  sell  to  the 
latter,  party  of  the  second  part,  certain  real  estate  for  a  consideration 
of  $70,000,  the  terms  of  payment  being  $1,000  upon  the  execution  of 
the  agreement,  the  receipt  of  that  sum  being  adcnowledged ;  $6,000 
in  cash  on  the  1st  day  of  September,  1910;  $6,000  cash  on  the  1st 
day  of  October,  1910;  $6,000  cash  on  the  1st  day  of  November, 
1910;  and  $6,000  cash  upon  the  delivery  of  the  deed  on  the  1st  day 
of  December,  1910,  and  a  bond  and  mortgage  upon  the  last-named 
date  for  $45,000.  The  defendants  defaulted  in  the  payment  of  the 
first  two  installments  of  $6,000  each,  and  this  action  was  brm^t  to 
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recover  these  amounts.  The  complaint  alleged  the  making  of  the  con- 
tract beween  the  parties  upon  the  terms  above  mentioned,  and  that 
the  defendants  had  failed  to  pay  the  same,  and  demanded  judgment 
for  the  amount.  The  answer  denied  the  making  of  the  contract 
between  the  parties,  and  set  up  as  an  affirmative  defense  that  Wilbur 
B.  Wood  and  these  defendants  "signed,  sealed  and  delivered  a  con- 
tract in  writing  for  the  sale  to  defendants  of  the  premises"  described 
in  the  complaint,  and  that  Worthington  V.  Wood  did  not  sign,  seal, 
or  deliver  the  same  contract.  The  same  facts,  in  substance,  are  plead- 
ed as  a  partial  defense  and  in  mitigation  of  damages,  and  as  a  fur- 
ther defense  it  is  alleged  that  Worthington  V.  Wood  did  not  author- 
ize Wilbur  B.  Wood  in  writing  under  seal  to  execute  the  contract  in 
question,  with  some  other  matters  not  necessary  to  be  detailed  here. 

.Upon  the  trial  it  was  made  to  appear  without  dispute  that  Wilbur 
B.  Wood  was  verbally  authorized  by  Worthington  V.  Wood  to  sign 
all  papers  necessary  to  the  transaction  in  his  name,  and  the  contract 
in  form  is  "between  Wilbur  B.  Wood  and  Worthington  V.  Wood 
*  *  *  parties  of  the  first  part,  and  Charles  C.  Wise  and  James  M. 
Goss  *  *  *  parties  of  the  second  part."  It  further  appeared, 
without  dispute,  that  Worthington  V.  Wood  was  informed  of  the 
closing  of  the  contract  on  the  very  day  of  its  date,  that  he  received 
a  part  of  the  original  $1,000,  and  approved  and  ratified  the  contract, 
and  has  ever  since  retained  his  portion  of  the  original  payment,  and 
upon  this  state  of  facts  the  learned  trial  court  granted  defendants* 
motion  for  the  direction  of  a  verdict.  From  the  order  of  the  court 
denying  a  new  trial,  the  defendants  appeal  to  this  court. 

The  defendants  urge  that  it  was  error  to  deny  the  motion  for  a  new 
trial  under  the  theory  that,  under  the  statute  of  frauds,  it  is  neces- 
sary that  each  of  several  vendors  shall  be  bound,  and  that  the  con- 
tract in  question  was  not  so  executed  as  to  bind  Worthington  V. 
Wood,  because  it  was  not  signed  and  sealed  by  him.  It  seems  to 
be  conceded  that,  if  the  contract  had  not  been  sealed,  the  evidence 
of  authorization  and  of  subsequent  ratification  on  the  part  of  Wor- 
thington V.  Wood  would  be  sufficient,  but  is  urged  that,  because  the 
contract  in  form  is  under  seal,  the  failure  of  Worthington  V.  Wood 
to  sign  and  seal  the  same,  or  his  failure  to  authorize  such  execution 
by  an  instrument  under  seal,  is  sufficient  to  relieve  him  of  obligation 
under  the  contract,  and  that  there  is,  therefore,  no  mutuality.  Some 
very  elaborate  reasoning  is  entered  into  on  the  part  of  the  defendants 
to  ^ow  that  this  contention  is  in  harmony  with  the  law,  but  the  cases 
are  against  this  contention,  and  this  court  is  limited  by  authority. 

[1]  In  Worrall  v.  Munn,  5  N.  Y.  229,  239  (55  Am.  Dec.  330),  the 
court,  after  a  careful  consideration  of  the  question,  said: 

**I  think  the  doctrine  ae  it  now  prevails  may  be  stated  aa  follows,  viz.: 
If  a  conveyance  or  an  act  is  required  to  be  deed,  the  authority  of  the 
attorney  or  agent  to  execute  It  must  be  conferred  by  deed ;  but,  If  the  Instru- 
ment or  act  would  be  effectual  without  a  seal,  the  addition  of  a  s&il  will  not 
render  an  authority  under  seal  necessary,  and.  If  executed  under  a  parol 
authority  or  subsequently  ratified  or  adopted  by  parol,  the  instrument  or 
act  wlU  be  valid  and  binding  on  the  principal.'' 
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This  doctrine  was  approved  in  Wood  v.  Auburn  &  Rochester  R. 
R.  Co.,  8  N.  Y.  160,  167,  in  Ford  v.  WiUiams,  13  N.  Y.  577,  585,  67 
Am.  Dec.  83,  in  Briggs  v.  Partridge,  64  N.  Y.  357,  364,  21  Am.  Rep. 
617,  and  was  not  discredited  or  questioned  in  Levin  v.  Dietz,  194  N. 
Y.  376,  381,  87  N.  E.  454,  20  L.  R.  A.  (N.  S.)  251.  On  the  contrary, 
the  case  is  recognized  as  authority  in  Peterson  v.  City  of  New  York, 
194  N.  Y.  437,  440,  87  N.  E.  772.  We  conclude,  therefore,  upon  this 
branch  of  the  case,  that  the  appeal  is  without  merit. 

[2]  A  simple  contract  was  all  that  was  necessary  between  the  par^ 
ties.  The  defendants,  for  a  good  consideration,  agreed  to  pay  $6,000 
in  September  and  October,  as  much  as  though  they  had  made  a  prom- 
issory note  for  each  of  these  sums,  and  the  action  lies  to  recover  these 
amounts  without  tendering  a  conveyance  of  the  premises,  for  the  con- 
tract clearly  contemplated  the  payment  of  these  sums  before  there 
was  any  obligation  on  the  part  of  the  plaintiffs  to  do  anjrthing  more 
than  had  already  been  done.  This  was  held  in  the  case  of  Paine  v. 
Brown,  37  N.  Y.  228.  Indeed,  it  was  there  laid  down  as  the  law 
that,  where  the  contract  by  its  terms  provided  that  payments  should 
be  made  previously  to  the  execution  of  the  deed,  it  was  not  necessary 
for  the  plaintiff  to  convey  or  to  offer  to  convey,  before  bringing  suit^ 
even  for  the  last  installment,  and  the  doctrine  of  this  case  was  reas- 
serted in  Gray  v.  Booth,  64  App.  Div.  231,  236,  71  N.  Y.  Supp.  1015, 
and  in  Eddy  v.  Davis,  116  N.  Y;  247,  22  N.  E.  362. 

[3]  The  defendants  urge  that,  as  the  evidence  in  support  of  the 
allegation  of  the  complaint  that  the  plaintiffs  entered  into  a  contract 
with  the  defendants  is  furnished  by  the  plaintiffs,  die  court  erred  in 
refusing  to  sdlnnit  the  question  to  the  jury,  on  the  ground  that  the 
plainti^  were  interested  witnesses.  There  was  no  question  that  Wil- 
bur B.  Wood  executed  the  contract  in  his  own  behalf.  There  was 
no  question  that  he  signed  the  instrument  in  behalf  of  his  brother. 
The  only  question,  then,  was  whether  he  had  the  authority  to  sign 
the  name  of  his  brother,  and  upon  that  point  Worthington  V.  Wood 
testified  that  he  authorized  his  brother  to  sign  any  papers  which 
might  be  necessaiy  in  the  transaction,  that  he  saw  the  paper  soon 
after  it  was  executed,  and  that  he  had  received  his  share  ox  the  initial 
payment  of  $1,000,  and  Wilbur  B.  Wood  testified  that  he  executed 
the  paper,  and  that  he  subsequently  notified  his  brother  of  the  ex- 
ecution of  the  same.  The  last  of  the  two  payments  under  this  con- 
tract fell  due  on  the  1st  day  of  October,  1910,  and  the  action  was 
brought  on  the  7th  day  of  October  of  that  year,  so  that  there  was 
clearly  a  ratification  on  the  part  of  Worthington  V.  Wood  at  that 
time,  and  there  was  no  good  reason  why  he  might  not  ratify  it  at 
any  time  within  a  reasonable  period  of  its  execution,  particularly  if 
the  relations  of  the  parties  had  not  been  changed,  and  there  is  no  sug- 
gestion of  such  a  change  here.  There  was  nothing  unusual  or  im- 
probable in  the  case,  and  to  say  that  the  court  erred  in  refusing  to 
submit  the  question  of  the  credibility  of  witnesses  under  such  cir- 
cumstances is  to  refine  due  process  of  law  to  the  impracticable.  A 
jury  has  no  authority  to  arbitrarily  disbelieve  competent  witnesses 
where  there  is  nothing  in  the  circumstances  of  the  case  to  warrant 
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such  disbelief.  There  were  no  facts  tending  to  impeach  or  discredit 
the  witnesses,  and  there  was  no  room  for  the  intervention  of  a  jury. 

The  order  appealed  from  should  be  afiinned,  with  costs.  All  con- 
cur. 


(Supreme  Court,  Appellate  Division,  -Second  Department  NoTember  1,  1012.) 

1.  Bnxs  AXD  Nona  (%  161*) — Nbootiabu  Inbtbuhurs— Natubx  or  Instbu- 

UKirr— "Negotiable  Bill  or  Exchanoe." 

An  Instrament  directing  the  drawee  to  pay  to  the  order  of  the  payee 
named  a  specified  sum  to  be  deducted  from  money  due  the  drawer  on 
loans,  and  accepted  by  the  drawee,  Is  not  a  negotiable  bill  of  exchange 
within  Negotiable  Instrumraits  Lew  (Gonsol.  Iaws  1909,  c.  38)  9  210. 
defining  a  bill  of  exchange  as  an  unconditional  order  In  writing  addressed 
one  person  to  another,  signed  by  the  person  giving  it,  requiring  the 
person  to  whom  U  Is  addressed  to  pay  on  demand  or  at  a  fixed  or  deter- 
minable fatnre  time  a  sum  certain  In  money  to  ordw  or  to  bearer,  but 
Is  only  an  equitable  asalgnment  ot  moneys  due  or  to  become  due  from 
the  drawee  to  the  drawer,  and  liability  arises  either  If  the  proceeds  of  tbe 
moneys  to  be  advanced  on  the  loans  come  Into  tbe  drawee's  hands,  or  if 
through  some  act  on  his  i>ait  performance  of  the  contract  ont  of  which 
such  funds  might  have  otherwise  arisen  was  fwevented,  and  the  payee 
may  not  recover  on  the  Instrament  In  tbe  absmoe  of  evidence  establishing 
either  of  such  facts  or  an  eetot^l. 

[Ed.  Note.— For  other  cases,  see  BUla  and  Notes,  Oeut  Dig.  |S  S80-887 ; 
Dec.  Dig.  S  161.*] 

2.  AasioiruKHTB  (i  186*) — EqcmBLx  Assioniients — ^Actions — EvinsncB. 

Where  the  payee  sued  on  an  Instrument  directing  fhe  drawee  to  pay 
to  the  ordiK  vt  tiie  payee  a  spedfled  sum  to  be  deducted  from  money  dne 
the  drawer  on  a  loan  on  real  estate,  and  there  was  nothli^  In  the  Instm- 
ment  to  indicate  whether  the  loan  was  to  be  secured  by  first  mortgages 
on  the  real  estate  or  other  junior  mortgages,  and  the  evidence  showed 
that  no  first-mortgage  proceeds  came  Into  the  hands  of  the  drawee,  evi- 
dence that  the  drawer  placed  second  mortgages  on  tbe  land  through  the 
drawee  was  admissible,  since  if  Junior  mortgages  were  placed  on  the 
property,  and  the  proceeds  thereof  came  into  the  hands  of  the  drawee, 
and  were  paid  over  by  blm  to  the  drawer,  a  prima  facie  case  of  liability 
would  be  established. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  {  232;  Dec. 
Dig.  I  135.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  the  Tisdale  Lumber  Company  against  Albert  W.  Piquet 

and  another,  copartners.  Frc»n  a  judgment  dismissing  the  complaint' 
on  the  merits,  and  from  an  order  denying  a  new  trial,  plaintifiF  ap- 
peals.  Reversed,  and  new  trial  granted. 


Argued  before  HIRSCHBERG,  BURR,  THOMAS.  CARR,  and 
RICH,  JJ. 


Easton  S.  Bacon,  of  New  York  City,  for  appellant 
R.  W.  Kellogg,  of  Jamaica,  for  respondents. 

BURR,  J.  Plaintiff,  a  conjoration,  was  organized  April  10,  1910. 
Prior  to  ttiat  one  Josiah  B.  Tisdale  had  been  carrying  on  the  lumber 
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business  at  Astoria,  and,  when  the  corporation  was  organized,  he 
assi^ed  to  it  all  of  his  assets  connected  with  said  business,  includ- 
ing any  claim  which  is  the  subject  of  this  action.  On  March  15,  1910, 
one  Louis  Schwartz  signed  and  delivered  to  said  Tisdale  a  written 
acceptance  of  an  estimate  previously  submitted  by  him  to  furnish,  for 
the  sum  of  $4,500,  lumber  and  trim  to  be  used  in  the  construction  of 
five  2^-story  frame  houses,  situated  on  the  southwest  comer  of  Lib- 
erty avenue  and  Baltic  street,  in  Jamaica,  borough  of  Queens,  title  to 
which  property  was  at  that  time  in  the  name  of  said  Schwartz.  On 
the  same  day  Schwartz  executed  and  delivered  to  Tisdale  a  paper 
writing  in  tiiese  words: 


"Piquet  &  Piquet 
"354  Fulton  Str 
"Jamaica,  L.  L 

"Pay  to  tbe  order  of  J.  B.  Tisdale  of  124  Bemsoi  Str,  Astoria  tbe  sum  of 
$4500.00;  Tbe  same  to  be  deducted  from  money  dpe  me  on  loan  on  the  6  bouses 
on  Sontb  West  comer  of  lAbetty  Ave  and  Baltic  8t,  Jamaica,  Owned  by 
Loula  Schwartz.   The  amounts  are  to  be  paid  as  follows: 

"9  900.00  when  buildings  are  rough  encloaed 

«  leoaoo      "        "       •*  brown  mortared 

"  1800.00      «  complete 


"Accepted:  PlQuet  ft  Piquet  AP." 

There  is  no  dispute  that  these  latter  words  were  in  the  handwrit- 
ing of  one  of  defendants.  Thereafter  Tisdale,  or  plaintiff  as  his  suc- 
cessor in  the  business,  furnished  to  Schwartz  the  material  called  for 
in  said  estimate  and  acceptance,  and  the  buildings  therein  referred  to 
were  completed  on  or  about  July  18,  1910.  Prior  to  that  date  the 
sum  of  $1,800  was  paid  by  Schwartz  on  account  of  the  amount  due 
for  materials  furnished.  Nothing  else  has  ever  been  paid  on  ac- 
count thereof,  and  Schwartz  subsequently  went  into  bankruptcy,  and 
has  disappeared.  This  action  is  brought  upon  the  written  instrument 
given  by  Schwartz  to  Tisdale  to  recover  the  balance  unpaid  for  the 
materials  furnished.  Application  for  loans  secured  by  first  mortgages 
upon  each  of  said  houses  was  made  by  defendants  in  behalf  of 
Sqhwartz  to  one  William  C.  Roe.  This  application  was  accepted,  and 
the  loans,  aggregating  $11,000  in  amount,  were  made  by  various  cli- 
ents of  said  Roe,  who  received  mortgages  as  security  therefor.  The 
entire  amount  of  these  loans  was  paid  by  Roe  directly  to  Schwartz, 
except  that  a  certain  sum  was  retained  by  him  to  cure  a  flaw  in  the 
title,  and  another  amount  for  his  expenses  in  negotiating  the  loan  and 
examining  the  title.  Out  of  the  latter  sum  defendants  received  $110, 
being  1  per  cent,  of  the  amount  of  the  loan,  for  their  commissions  in 
connection  therewith. 

These  facts  appearing  at  the  close  of  plaintiflf's  case,  the  trial  court 
panted  a  motion  to  dismiss  the  complaint.  From  the  judgment  there- 
upon entered,  and  an  order  denying  a  motion  for  a  new  trial,  this  ap- 
peal is  taken. 

[1]  The  crucial  question  in  this  case  is  as  to  the  character  of  the 
instrument  sued  upon.  If  it  is  a  negotiable  bill  of  exchange,  then  de- 
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fendants  are  liable  as  acceptors  thereof,  provided  any  consideration 
exists  for  their  promise  to  pay.  If  it  was  only  an  equitable  assign- 
ment^ of  moneys  due  or  to  become  due  from  them  to  Schwartz,  then 
they  are  not  liable,  for  there  is  no  evidence  of  any  such  indebted- 
ness. We  think  that  it  is  of  the  latter  character.  Negotiable  Instru- 
ments Law  (Consolidated  Laws,  c.  38);  Laws  of  1909,  c.  43,  §  210; 
Manger  v.  Shannon,  61  N.  Y.  251 ;  Ehrichs  v.  De  Mill.  75  N.  Y.  370; 
Brill  V.  Tuttle,  81  N.  Y.  454,  37  Am.  Rep.  515;  Duffieid  v.  John- 
son, 96  Y.  369.  "A  bill  of  exchange  is  an  unconditional  order  in 
writing  addressed  by  one  person  to  another,  signed  by  the  person  giv- 
ing it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand 
or  at  a  fixed  or  determinable  future  time  a  sum  certain  in  money  to 
order  or  to  bearer."  Negotiable  Instnunents  Law,  supra.  This  is 
not  an  unconditional  order.  It  is  payable  only  in  certain  contin- 
gendes.  Liability  upon  it  only  arises  either  if  the  proceeds  of  the 
moneys  to  be  advanced  on  the  loans  made  on  the  houses  referred  to 
came  into  defendants'  hands,  or  if  through  scone  act  on  the  part  of 
defendants  performance  of  the  contract  out  of  which  such  funds 
might  have  otherwise  arisen  was  prevented.  Richardson  v.  Carpen- 
ter, 46  N.  Y.  660;  Risley  v.  Smith,  64  N.  Y.  576;  Home  Bank  v. 
Drumgoole,  109  N.  Y.  63,  15  N.  E.  747.  There  is  no  evidence  that 
any  portion  of  the  proceeds  of  the  loans  upon  said  houses  to  which 
Sdiwartz  could  in  any  event  have  been  entitled  came  into  the  posses- 
sion or  under  the  control  of  defendants.  There  is  no  evidence  of 
any  agreement  on  the  part  of  defendants  that  they  would  obtain  con- 
trol of  the  same.  If  there  had  been,  this  action  is  not  brought  upon 
the  theory  of  a  breach  of  such  contract.  There  is  no  evidence  of 
any  representation  upon  defendants'  part,  either  by  recital  in  the  in- 
strument itself  or  by  statements  extraneous  to  it,  that  they  had  or 
would  secure  control  of  the  same  so  as  to  create  an  estoppel.  In 
this  respect  the  case  differs  from  Richardson  v.  Carpenter,  supra,  re- 
lied upon  by  appellant 

It  would  follow,  therefore,  that  this  judgment  and  the  order  deny- 
ing the  motion  for  a  new  trial  must  be  aflirmed,  if  it  were  not  for 
a  ruling  by  the  learned  trial  court  upon  a  question  of  evidence,  which 
seems  to  us  to  present  fatal  error, 

[2]  After  evidence  had  been  given  as  to  the  placing  of  first  mort- 
gages upon  the  buildings  constructed  by  Schwartz,  and  the  manner  in 
wluch  the  proceeds  thereof  had  been  disposed  of,  one  of  the  defend- 
ants was  called  as  a  witness  for  plaintiff,  and  was  asked  this  ques- 
tion: "Did  Louis  Schwartz  place  any  second  mortgages  on  the  land 
involved  in  the  present  suit  through  you?"  This  was  objected  to  as 
incompetent,  irrelevant,  and  immaterial,  the  objection  was  sustained, 
and  plaintiff  excepted.  There  is  nothing  in  the  instrument  sued  upon 
to  indicate  whether  the  loans  therein  referred  to  were  to  be  secured 
first  mortgages  upon  the  property  or  other  mortgages  subordinate 
thereto.  If  it  was  the  fact  that  junior  mortgages  were  placed  upon 
this  property,  the  proceeds  of  which  came  into  the  hands  of  defend- 
ants and  were  paid  over  by  them  to  Schwartz,  a  prima  facie  case  of 
liabili^  at  least  would  be  made  out   The  purpose  of  the  evidence 
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objected  to  may  have  been  to  show  that,  although  defendants  did  not 
acttudly  receive  the  proceeds  of  the  loans  secured  by  the  first  mort- 
gages, still  loans  were  obtained  by  Schwartz  on  second  mortgages  on 
the  property,  the  proceeds  of  which  they  did  receive. 

For  error  in  excluding  this  evidence,  the  judgment  and  order  must 
be  reversed  and  a  new  trial  granted,  costs  to  aUde  the  event.  All 
concur. 


STBTENS  V.  STANTON  CONST.  OO. 
(Snprone  Court,  Appellate  Division,  First  Department.    NoTember  8,  1912.) 
Mastsb  and  Sibvattt  (S  117*) — ^Dkath  or  Sbbtaht — NBauasNOB— "Stbuc- 

IDBB" — STIFT-Lca  DhBBIOK. 

Defendant  engaged  In  sewer  constmctlon  maintained  as  a  part  of  Its 
eqnlcanent  a  stUT-leg  derrick  suKwrted  bj  gay  cables  ruimtDS  from  tlia 
top- of  ttie  mast  to  anchorages  In  the  gnmnd.  Tba  gay  cables  were  usu- 
ally tested  every  monibkg,  as  there  was  danger  that  th^  mlglit  be 
loosened,  which  woold  cause  the  derrick  to  fall,  bat  sacii  examination 
was  not  made  on  the  morning  when  Intestate,  a  hoisting  engineer,  was 
killed  by  the  fall  of  the  derrick  due  to  the  loosening  of  the  bolts  on  the 
spliced  cable.  Held,  that  such  derrick  was  a  "structure*  within  Labor 
Law  (Consol.  Laws  1909,  c.  81)  8  IS,  pr(Albltlng  any  employer  from  fur- 
nishing unsafe  medianlcal  oontriTances,  the  word  "straetnrtf*  including 
"that  which  Is  built  or  oonstmcted,"  "any  production  or  piece  of  work 
artlflclally  built  up  or  composed  of  parts  ]4^ed  together  In  some  definite 
manner,  whether  above  or  'below  ground,"  and  that  the  ftUl  of  0ie  <ba- 
rick  due  to  a  failure  to  inspect  the  vUctaig  tot  more  Uum  24  boors  con- 
stituted actionable  negli^c& 

[Ed.  Note.— For  other  cases,  see  Master  and  SOTant,  OaxL  JJtg,  ||  177, 
208;  Dec  Dig.  S  117.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  p.  6701;  toL  8» 
p.  780&] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mamie  Stevens,  as  administratrix  of  the  goods,  chattels, 
and  credits  of  Grant  Stevens,  against  the  Stanton  Construction  Com- 
pany. From  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintiff's  case,  and  from  an  order  denying  her  motion  for  a  new  trial, 
she  appeals.  Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  I^UGHLIN,  SCOTT, 
MILLER,  and  DOWLING.  JJ. 

A.  Mitchell  Leslie,  of  New  York  City,  for  appellant. 

John  Vernou  Bouvier,  Jr.,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  defendant  on  April  18,  1911,  was  engaged 
in  the  performance  of  a  contract  for  the  construction  of  sewers  at 
173d  street  and  Boone  avenue,  in  the  borough  of  the  Bronx,  city  of 
New  York,  and  as  part  of  the  equipment  used  upon  said  work  main- 
tained  a  "stiffrleg"  derrick,  supported  by  a  wooden  leg  and  by  three 
steel  guy  cables  about  an  inch  in  diameter,  running  from  the  top  of 
the  mast  to  "deadmen"  or  anchorages  in  the  ground.  One  of  these 
guys  was  c<»nposed  of  two  cables,  joined  together  by  passing  one  of 
them  through  a  loop  in  the  other;  this  loop  being  lined  with  a  "thim- 
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We"  to  prevent  grinding.  The'  free  end  of  the  cable  thus  passed 
through  18  then  clamped  to  its  upper  portion  by  two  steel  bolts,  about 
9  and  15  inches,  respectively,  above  the  thimble.  The  splicing  had 
been  in  position  seven  or  eight  weeks.  The  derrick  thus  constructed 
stood  partly  on  the  highway.  Grant  Stevens  was  in  defendant's  em- 
ploy as  a  hoisting  engineer  upon  the  work  referred  to,  and  among 
his  duties  was  the  raising  or  lowering  of  the  boom  of  the  derrick  in 
obedience  to  signals.  While  thus  engaged,  and  at  about  11:30  a.  m. 
on  the  day  in  question,  the  derrick  suddenly  collapsed  and  fell  upon 
him,  causii^  his  instant  death. 

Plaintiff  produced  proof  upon  the  trial  from  which  it  appeared  with 
reasonable  certainty  that  the  collapse  of  the  derrick  was  due  to  the 
loosening  of  the  clamps  or  bolts  upon  the  spliced  cable,  thus  freeing 
the  two  parts  thereof,  and  causing  the  fall  of  the  entire  derrick  in 
the  opposite  direction  and  upon  Stevens.  It  also  appeared  that  no 
other  part  of  the  derrick  had  broken  or  given  way.  It  was  shown 
tluit  the  clamps  were  examined  and  tested  every  morning  by  an  em- 
ploye of  defendant,  as  there  was  danger  that  they  might  be  tampered 
with  and  loosened,  whereupon  the  derrick  would  fall ;  but  such  exam- 
ination was  not  made  upon  the  morning  in  question,  and  it  had  been 
in  use  from  8  a.  m.  to  the  happening  of  the  accident  without  any  ex- 
amination since  the  morning  of  the  precedit^  day. 

Under  these  conditions,  the  plaintiff  was  not  obliged  to  rest  upon 
the  doctrine  of  "res  ipsa  loquitur"  to  justify  a  submission  of  the  case 
to  the  jury.  On  the  contraiy*  she  had  produced  evidence  from  which 
it  fairly  appeared  that  the  fall  of  the  derrick  was  due  to  the  loosening 
of  the  clamps  upon  the  spliced  guy  rope,  and  that  such  splicing  had 
not  been  tested  or  inspected  for  more  than  24  hours.  This  proof 
brought  the  case  within  the  provisions  of  section  18  of  the  Labor 
Iiaw,  which  forbids  a  person  employing  another  to  perform  labor  of 
any  kind  "in  the  erection,  repairing,  alteriiuf  or  painting  of  a  house, 
building  or  structure"  from  furnishing  scaffolding,  hoists,  stays,  lad- 
ders, or  other  mechanical  contrivances  which  are  unsafe,  unsuitable, 
or  improper.  We  think  it  would  be  a  very  narrow  and  forced  con- 
struction of  this  provision  to  limit  its  application  to  such  works  as 
are  above  ground,  and  to  deny  its  extension  to  subterranean  opera- 
tions. While  the  opening  of  a  trench  would  not  in  itself  come  with- 
in the  scope  of  the  section,  in  the  case  at  bar  the  construction  of  a 
sewer  involved  much  more  than  that.  A  structure  is  defined  by  Bou- 
vier  as  including  "that  which  is  built  or  constructed."  "In  the  widest 
sense,  any  production  or  piece  of  work  artificially  built  up,  or  com- 
posed of  parts  joined  together  in  some  definite  manner."  Century 
Dictionary.  It  has  been  applied  to  poles  connected  by  wires  for  the 
trananission  of  electricity  (Forbes  v.  Willamette  Falls  Electric  Co., 
19  Or.  61,  23  Pac.  670,  20  Am.  St.  Rep.  793) ;  to  a  mine  or  pit  (Helm 
V.  Chapman,  66  Cal.  391,  S  Pac.  352);  to  a  railroad  track  (Lee  v. 
Barkhampsted,  46  Conn.  213);  to  a  vessel  (Chaffee  v.  Union  Dry 
Dock  Co.,  68  App.  Div.  578,  73  N.  Y.  Supp.  908) ;  to  an  oil  well  with 
its  derridc  and  other  appliances  (Haskell  v.  Gallagher,  20  Ind.  App. 
224,  50  N.  £.  485,  67  Am.  St  Rep.  250).  As  was  said  in  Caddy  v. 
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Interbopough  Rapid  Transit  Co.,  125  App.  Div.  681,  110  N.  Y.  Supp. 
162  (affirmed  195  N.  Y.  415,  88  N.  E.  747.  30  L.  R.  A.  [N.  S.]  30) : 


"I  do  not  think  the  Legislature  had  In  mind  any  particular  kind  of  struc- 
ture when  it  passed  said  statute.  The  evident  pnrpoee  of  tbe  statute  was  to 
Insure  better  protectitm  to  workingmen,  ^hose  work  requires  them  to  nae  a. 
scaffold,  hoists,  sta^  ladders  or  other  like  mechanical  contrivances,  nnder 
such  circumstances  as  would  imperil  life  or  limb  If  the  contrivance  used 
were  unsafe  or  Insecure,  and  the  word  'structure*  was  intended  to  include  all 
structures  which,  like  unto  a  house  or  building,  require  the  use  of  scaffolds, 
hoists,  stays,  or  ladders  in  their  construction,  alteration,  or  repair." 

So  that  it  would  seem  clear  that,  whether  the  work  to  be  done  is 
above,  on,  or  below  the  ground,  where  appliances  of  the  kind  enu- 
merated are  required  for  the  proper  doing  of  the  work,  they  must  be 
safe,  for  the  protection  of  those  working  upon  or  around  them. 

When,  therefore,  plaintiff  had  shown  that  defendant  furnished  an 
unsafe  derridc,  evidenced  by  its  collapse  due  to  the  giving  way  of  the 
spliced  guy  rope,  and  without  a  suggestion  of  any  other  cause  for  the 
collapse,  and  with  no  proof  of  any  outside  force  acting  upon  it,  she 
had  sustained  the  burden  of  proof  imposed  upon  her  and  was  entitled 
to  havt  the  defendant  put  to  its  proof. 

The  dismissal  of  the  complaint  herein  was  erroneous,  and  the  judg- 
ment and  order  appealed  from  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.  Ail  concur. 


(Supreme  Court,  Appellate  Division,  First  Department   November  8,  1912.) 

1.  Sales  (f  405*) — Contbaoto— Oddntbbclaih  bt  Butkb. 

A  contractor  to  pave  streets  of  a  dty  with  vitrified  bricks  bought 
bricks,  and  pending  the  question  of  the  acceptance  of  the  brick  by  the 
city  the  contractor  notified  the  seller  that  he  could  get  all  the  brick 
desired  that  would  pass  the  city's  test  at  the  same  price,  and  that,  If 
the  seller  could  not  get  the  city  to  accept  the  brick,  the  contractor  would 
order  other  brick.  The  seller  sent  bills  to  the  contractor  for  the  brick 
supplied  and  accepted  by  the  city,  and  thereafter  requested  payment  of 
t3ie  same,  and  the  contractor  never  disputed  the  bills,  and  never  made  a 
demand  on  the  s^er  for  damages  for  having  paid  more  for  other  brick 
to  complete  the  contract  with  the  dty  until  he  filed  his  answer  in  an 
action  for  the  price  of  brick  delivered  by  the  seller.  Held,  that  the  con- 
tractor could  not  recover  damages  for  the  seller's  breach  of  contract, 
since  he  either  waived  any  claim  to  hold  the  seller  to  the  agreement  to 
supply  the  brick  needed,  or  he  construed  the  contract  of  sale  not  to  re- 
quire the  seller  to  deliver  an>'  particular  quantity  of  brick. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {§  1147-1155;  Dec. 
Dig.  §  405.*] 

2.  Sales  (5  418*) — Breach  or  Contract — Measdbb  of  Dauaqes. 

The  measure  of  damages  for  a  seller's  breach  of  contract  to  deliver 
brick  sufficient  to  enable  the  buyer  to  complete  his  street  paving  con- 
tracts with  a  city  Is  not  the  price  the  huyer  actually  paid  for  other 
brick  without  competition  and  without  notice  to  the  seller,  and,  in  the 
absence  of  evidence  of  the  fair  and  reasonable  value  of  the  brick  bou^t 
after  the  seller  ceased  deUvery,  there  is  no  basis  for  measure  of  damages. 


LBd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1174-1201;  Dee. 
Dig.  i  41B.*] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Seaboard  Brick  Company  against  Dominick  Bonacci 
and  another,  composing  the  firm  of  the  Bonacci- Vincelli  Contracting 
Company,  and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Argued  before  INGRAHAM,  P.  J,  and  LAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Martin  T.  Manton,  of  New  York  City,  for  appellants. 
Martin  A.  Ryan,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  question  raised  by  this  appeal  relates  to  the  dis- 
allowance by  the  trial  court  of  defendants'  counterclaim. 

The  defendant  had  a  contract  with  the  city  of  New  York,  executed 
on  September  14,  1908,  for  laying  vitrified  brick  gutters  in  certain 
streets  in  the  borough  of  Richmond.  On  August  12,  1906,  plaintiffs 
wrote  to  defendant  a  letter  reading  as  follows: 


"Bonacd-Vlncelll  Contiacting  Comittiiy,  #672  Degraw  Street,  Brooklyn,  N.  Y. 

"Geatlanen:  We  hereto  agree  to  fnrnish  yon  wltb  our  #1  Vitrified  Shale 
Parta^  Block  to  be  used  on  contracts  #6.  7  and  8  awarded  to  yon  on  July 
28th,  1908,  In  the  Borough  of  Richmond,  S,  I.  at  price  of  97c  per  square  yard 
oTer  tail  of  barge  at  dock  Staten  Island,  you  to  furnish  suitable  dock  to  dis- 
chaige  at.  We  guarantee  brick  to  lay  45  blocks  to  the  square  yard  and  to 
meet  with  approval  of  engineers  of  the  Borough  of  Richmond,  S.  I. 

"Terms:  Freight  Net  Cash  ^.00  per  M.  on  delivery  of  brick  2%  off  for 
cash  10  days  or  cash  tm  balance  on  Oie  City  Ehigineos  estimate  or  measure- 
ment 

"Truly  yours.  Seaboard  Brick  Company, 


This  proposition  the  defendant  accepted  in  the  following  terms: 

"We  hereby  accept  above  offer  for  famishing  Titrlfled  Shale  Paving  Blo^ 
to  be  used  by  as  on  contracts  #6,  7  and  8  in  the  Borough  of  Richmond,  S.  I. 
on  terms  and  ctmditlons  above  stated.       Bonacci- Vincelli  Contracting  Co. 

"By  Domlnlck  Bonacci." 

[1]  Under  this  agreement,  plaintiff  furnished  2,713.10  square  3rards 
of  brick  which  were  accepted  and  used,  and  it  is  for  their  price  that 
this  action  is  brought  In  November,  1908,  the  city's  engineers  re- 
fused to  permit  the  use  of  any  more  of  plaintiff's  brick,  whereupon 
defendant  purchased  from  another  source  the  balance  of  the  brick 
required  at  a  price  in  excess  by  $1,532  of  the  amount  tlie  plaintiff 
would  have  been  entitled  to  receive  for  the  same  quantity  of  brick. 
For  this  excess  the  defendant  counterclaims  as  for  damages  for  the 
breach  of  the  contract.  The  trial  court  dismissed  the  counterclaim 
upon  the  ground  that  the  contract  above  quoted  did  not  bind  the 
plaintiff  to  deliver  or  the  defendant  to  receive  any  particular  quan- 
tity of  brick,  or  all  the  brick  to  be  used  under  the  contract,  but 
amounted  to  nothing  more  than  an  agreement  fixing  the  price  to  be 
paid  for  so  much  brick  as  might  be  delivered  and  received.  We  are 
not  agreed  as  to  whether  or  not  this  is  a  correct  construction  of  the 
contract,  although  it  is  plain  that  it  differs  substantially  from  the  con- 
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tract  construed  in  Miller  v.  Leo,  35  App.  Div.  589,  55  N.  Y.  Supp. 
165,  upon  which  defendant  greatly  relies.  It  is  not  nwessaiy,  how- 
ever, to  construe  the  contract  because  we  are  of  the  opinion  that  the 
defendant  expressly  waived  the  default,  if  defaidt  there  was,  on  the 
part  of  plaintiff.  The  court  found  that  while  the  question  of  the  ac- 
ceptance of  plaintiff's  brick  by  the  city's  engineers  was  still  pending 
defendant  informed  the  plaintiff,  through  John  D.  Schoonmaker  and 
Jacob  Rice,  that  they  could  get  all  the  brick  they  wanted  that  would 
pass  the  city's  test  at  the  same  price  as  plaintiff  had  agreed  to  sell 
to  them,  and  that,  if  plaintiff  could  not  get  the  city  to  accept  the 
cargo  of  125,000  brick  it  then  had  at  Staten  Island,  to  let  them  know, 
and  they  would  order  other  brick ;  that  the  plaintiff  sent  bills  to  the 
defendant  for  the  brick  supplied  and  accepted  by  the  dty,  and  there- 
after requested  payment  of  the  same,  and  the  defendant  never  dis- 
puted the  bill;  that  the  defendant  informed  the  plaintiff  through 
Jacob  Rice  that,  if  the  Hen  had  not  been  filed,  the  defendant  would 
have  paid  plaintiff's  bill  for  said  brick  so  supplied  and  used;  that 
the  defendant  never  made  a  demand  on  plaintiff  after  plaintiff's  let- 
ter of  November  12,  1908,  to  furnish  them  with  brick  under  the  con- 
tract of  August  12,  1908,  and  never  made  a  demand,  prior  to  filing 
their  answer  to  this  cause,  for  any  loss  on  account  of  having  to  pay 
more  for  the  brick  to  complete  their  contracts  with  the  city  than  that 
stated  in  plaintiff's  letter  of  August  12,  1908;  that  the  said  defend- 
ant purchased  the  balance  of  the  brick  required  to  complete  the  said 
three  contracts  with  the  City  of  New  York,  amounting  to  10,942.92 
square  yards  through  one  Willard,  without  ascertaining  what  was  the 
market  price  of  similar  brick,  or  whether  it  could  purchase  the  brick 
elsewhere  cheaper. 

These  findings  are  amply  supported  by  the  evidence,  and  in  our 
opinion  they  indicate  either  that  defendant  construed  the  contract  as 
it  has  been  construed  by  the  trial  court,  or  that  it  waived  any  claim 
to  hold  the  plaintiff  to  an  agreement  to  supply  the  brick  needed.  In 
either  case  the  effect  of  the  defendant's  acts  was  to  mislead  plaintiff 
into  supposing  that  defendant  did  not  intend  to  hold  it,  and  thus  pre- 
vented plaintiff  from  making  an  effort  tO  provide  other  brick  accept- 
able to  the  cit/s  engineers,  as  very  possibly  it  would  have  done. 

[2]  Furthermore,  the  price  the  defendant  actually  paid  for  the 
brick  without  competition  and  without  notice  to  plaintiff  did  not  meas- 
ure the  damages  recoverable.  There  was  no  evidence  of  the  fair 
and  reasonable  value  of  the  brick  purchased  after  plaintiff  had  ceased 
delivering. 

For  these  reasons,  without  passing  upon  the  construction  of  the 
contract,  we  think  that  the  juc^ment  should  be  affirmed,  with  costs. 
All  concur. 
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EliEJS      HcOOTKRN  et  aL 

(Sainreine  Conrt,  Appellate  DiTlBion,  Fltstt  Department   November  %  1912J 

1.  Appul  ahd  Bbsob  (I  931*) — Bxraw — Fiivdihgb— Motion  tob  Tsbdiot  bt 
BoiH  Pabtixs. 

On  review  of  a  ease  tried  withont  a  jury,  In  wblch  motions  for  judg- 
ment were  made  by  both  sides  at  the  close  of  the  erldence,  every  fact 
necessary  to  support  the  judgment  as  entered  must  be  r^rded  as  found. 

[Bd.  Note^Fbr  other  cases,  see  Appeal  and  Error.  Cent  Dig.  SS  3728. 
8782-8771;  Dec.  Dig.  |  931.*] 

2l  Judohbitt  (I  961*) — Aonon  on  Judohbni^Fiju.  Showino  Vacation— 
BrnsDEN  or  pBoor. 

Where,  in  an  action  on  a  judgment  the  defendants  set  up  a  judgment 
of  another  state,  and  the  plaintuf,  by  a  plea,  set  up  an  order  of  the  same 
court  vacatli^  snch  Judgment,  the  burden  Is  on  the  defendants  to  Im- 
peach the  order. 

[Ed.  Note.— For  other  cases,  see^Jodgment  Gent  Dig.  H  1S0&-1812; 
Dee.  Dig.  I  901.*] 

&  JirOQHBNT  (I  946*) — VAOATION- NONBBSIOBKT  PUUKTlTFa— NOTXCT  TO  At- 
XOBNBT — SumOIBHCT. 

Code  CSv.  Proc.  Gal.  |  283,  provides  that  an  attorney  shall  have  au- 
thority to  bind  his  client  in  any  of  the  st^s  of  an  action  or  proceeding 
by  his  agreement  filed  with  the  clerk  or  entered  upon  the  minutes  of  the 
court,  and  not  otherwise,  and  to  receive  money  claimed  by  his  client  in  an 
BctioDi  or  pro(%eding  during  the  pendency  thereof  or  after  Judgment  unless 
a  revocation  of  bis  authority  Is  filed,  and  upon  the  payment  thereof,  and 
not  otherwise,  to  discharge  the  claim  or  acknowledge  satisfaction  of  the 
Judgment  P»sons  who  were  nonresidents  of  Oallfomla  employed  an 
attorney  to  obtain  the  enforcement  of  a  Wisconsin  judgment  In  the  courts 
of  tliat  state.  Upon  a  reversal  of  the  original  judgment  In  Wisconsin, 
an  order  setting  aside  the  Oallfomla  judgment  was  made,  after  service 
of  notice  upon  the  attorney  who  secured  It  Held,  that  the  California 
court  had  jurisdiction  to  enter  the  order  upon  notice  to  such  attorney. 

[Ed.  Note.— For  other  eases,  see  Judgment  Cent  Dig.  |  1786;  Dec. 

Dig.  I  m*] 

4.  Afpkal  ast>  EteBOB  (I  1180*) — Ehtbt  to  Eitfobcb  a  Fobeion  JUDGUXnT — 
Br7i;0T  or  Rbvebsal  or  Fibst  Judoiisrt. 

Where  a  judgment  upon  which  a  judgment  in  another  jurisdiction  was 
founded  was  subsequently  reversed  and  a  judgment  In  favor  of  the  op- 
posite part;  entered  upon  a  counterclaim,  the  reversal  and  judgment  en- 
tered would  constitute  a  good  defense  to  an  action  on  the  foreign  Jndg- 
meot  as  matter  arising  subsequently  th^eto^  and  would  dMtroy  its  effect 
as  a  defense  In  an  action  on  the  judgment  ratted  after  the  rerersal. 

[Ed.  Note.— For  other  cases,  see  Aroeal  and  Error,  Gent  Dig.  11  4626- 
4631,  4658,  4658;  Dec.  Dig.  |  U80.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  C.  Ellis,  as  ancillary  administrator,  against  Thom- 
as B.  McGovem  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  I^AUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

William  B.  Ellison,  of  New  York  City,  for  appellants. 
Gilbert  E.  Roe.  of  New  York  City,  for  respondent. 
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MILLER,  J.  On  the  3d  day  of  April,  1897,  in  an  action  wherein 
the  plaintiff's  testator  was  defendant,  and  these  defendants  were 
plaintiffs,  a  judgment  was  rendered  in  the  circuit  court  of  Rock  coun- 
ty, Wis.,  in  favor  of  the  plaintiff  therein  for  the  sum  of  $3,294.83. 
Thereafter  an  appeal  was  taken  to  the  Supreme  Court  of  that  state, 
which  reversed  the  judgment  and  decided  that  the  defendant  therein, 
the  said  testator,  was  entitled  to  a  judgment  in  the  sum  of  $1,507.25 
upon  a  counterclaim  interposed  by  him,  and  accordingly  judgment 
was  entered  for  said  sum  in  his  favor  in  the  circuit  court  of  Rock 
county,  Wis.,  on  the  24th  day  of  April,  1899.  Intermediate  the  ren- 
dition of  the  first  judgment  and  its  reversal,  the  plaintiffs  in  that  suit, 
the  defentbnts  herein,  brought  suit  on  said  judgment  in  the  state  of 
California,  and  a  judg^nt  herein  was  entered  by  default  on  the  12th 
day  of  January,  1899.  After  die  reversal  of  the  Wisconsin  judgment, 
a  motion  was  made  in  the  superior  court  of  San  Francisco  on  behalf 
of  the  defendant  in  said  action,  the  plaintifTs  testator,  to  vacate  the 
California  judgment.  Notice  thereof  was  served  upon  Mr.  Pomeroy, 
the  attorney  for  the  plaintiffs  in  said  action,  these  defendants,  who 
claimed  that  his  authority  to  represent  his  clients  had  terminated,  and 
therejfore  did  not  appear  to  oppose  the  motion,  which  was  submitted 
to  the  court  without  opposition,  and  on  the  26th  day  of  December, 
1899,  an  order  was  entered  vacating  and  setting  aside  said  judgment 
This  suit  is  brought  by  the  plaintiff  on  the  Wisconsin  judgment,  en- 
tered in  favor  of  his  testator,  as  aforesaid.  The  defendants  pleaded 
the  California  judgment  in  their  favor  as  a  counterclaim,  and  in  re- 
ply the  plaintiff  set  up  the  order  of  December  26,  1899,  and  that  the 
Wisconsin  judgment  upon  which  the  California  judgment  was  based 
was  reversed  by  the  Supreme  Court  of  the  state  of  Wisomsin  after 
the  entry  of  the  latter  judgment. 

At  the  close  of  the  evidence,  both  sides  moved  for  a  direction  of  a 
verdict,  and  the  motion  of  the  plaintiff  was  granted.  The  learned 
trial  court  put  its  decision  upon  the  ground  that,  irrespective  of 
whether  the  California  court  had  jurisdiction  to  make  the  order  of 
December  26,  1899,  the  validity  of  the  order  could  not  be  questioned 
in  this  action.  We  have  reached  the  same  result  but  upon  different 
grounds. 

[1]  Where,  in  a  jury  case,  motions  are  made  for  judgment  by  both 
sides  at  the  close  of  the  evidence,  the  facts  are  submitted  to  the  court* 
and,  of  course,  the  general  rule  must  be  that  in  such  case  every. fact 
necessary  to  support  the  judgment  is  to  be  regarded  as  found. 

[2]  In  this  case  the  court  made  express  findings,  but  did  not  ex- 
pressly find  what  the  California  law  was  on  the  subject  of  the  valid- 
ity of  the  said  order  of  December  26,  1899,  except  inferentially  in 
refusing  to  find  as  requested  by  the  defendant  Of  course,  the  bur- 
den was  upon  the  defendant  to  impeach  the  said  order,  and,  in  the 
absence  of  an  express  finding  to  the  contrary,  we  thiidc  we  are  at 
liberty  to  affirm  this  judgment  on  the  ground  that  the  said  order  was 
not  void  for  want  of  jurisdiction  of  the  court  to  make  it  or  at  least 
that  the  defendant  has  failed  to  establish  such  invalidity. 

[3]  The  appellant  attacks  the  jurisdiction  of  the  California  court 
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to  make  the  order  in  question  upon  two  grounds:  First,  that,  after 
the  lapse  of  six  months,  the  court  had  nq  jurisdiction  to  vacate  its 
judgment  on  motion,  but  that  relief  could  only  be  obtained  by  an 
action  in  equity ;  and,  second,  that  service  of  the  notice  of  motion  on 
the  attorney  more  than  six  months  after  the  entry  of  judgment  was 
a  nullity  and  insufficient  to  confer  jurisdiction.  The  testimony  of 
the  expert  witnesses,  two  for  the  defendants  and  one  for  the  plain- 
tiff, is  diametrically  opposed  as  to  the  law  of  California  on  both  of 
those  questions.  No  California  case  is  cited  by  either  on  the  precise 
question  of  the  remedy  of  a  party  against  whom  a  judgment  has  been 
rendered  on  a  judgment  of  another  state,  which  has  subsequendy 
been  reversed  by  the  courts  of  that  state.  Sections  473  and  939  of 
the  Code  of  Civil  Procedure  of  the  state  of  California  are  cited,  and 
particularly  relied  upon  by  the  experts  for  tiie  defendants.  Section 
473  provides  for  relief  from  a  judgment,  order,  or  other  proceedings 
taken  against  a  party  "through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect."  Section  939  provides  that  .an  appeal  may  be 
taken  from  a  final  judgment  in  an  action  or  proceeding  within  six 
months  after  the  entry  of  the  judgment.  Neither  applies  to  this  case. 
Secticm  283  is  also  cited  on  the  authority  of  an  attornqr  to  r^resent 
his  client  after  judgment  That  section  provides: 

"Section  283.  An  attorney  and  connseUor  shall  have  authority: 
"(1)  To  bind  his  dlent  In  any  of  the  st^  of  an  action  or  proceeding  by 
his  agreement  filed  with  the  clerk  or  entered  apoD  the  minutes  of  the  court, 
and  not  otherwise. 

"(2)  To  receive  money  claimed  by  his  client  In  an  action  or  proceeding  dur- 
ing the  pendency  thereof,  or  after  judgment,  unless  a  revocation  of  his  an- 
tborl^  is  filed,  and  upon  the  payment  thereof  and  not  otherwise  to  discharge 
the  claim  or  acknowledge  satl^actlon  of  the  Judgment." 

That  does  not  cover  this  case  except  inferentially,  for,  in  the  ab- 
sence of  anything  to  the  contrary,  it  would  seem  plain  that  an  attor- 
ney who  had  authority  in  the  absence  of  the  filing  of  a  revocation  to 
receive  payment  of  a  judgment  and  to  acknowledge  satisfaction  there- 
of would  at  least  have  authority  to  defend  the  judgment  against  a 
motion  to  vacate  it  The  case  of  Knowlton  v.  McKenzie,  110  Cal. 
183,  42  Pac.  580,  is  cited.  That  case  is  not  directly  in  point,  but  a 
dictum  in  the  opinion  is  pertinent   It  is  to  this  effect: 

"For  the  purpose  of  prosecuting  or  defending  an  action,  the  authority  of  an 
attorn^  ordinarily  terminates  with  the  entry  of  Judgment  enept  for  the 
purpose  of  snstali^lng  and  mfordng  the  judgment^  ox  seeking  to  have  it  set 
aside  or  rerersed." 

The  plaintiffs  in  the  California  action,  the  defendants  in  this,  were 
nonresidents  of  the  state  of  California,  and  it  was  impossible  to  ^ 
persona]  service  upon  them  within  the  state.  The  logical  conclusion 
of  the  defendant's  argument  is  that  after  the  lapse  of  six  months 
from  the  entry  of  the  judgment,  the  defendant  could  not  obtain  re- 
lief in  the  courts  of  California,  although  the  judgment  upon  which  it 
was  based  should  be  reversed  after  the  expiration  of  that  period,  and 
indeed  their  principal  expert  distinctly  so  testified. 

Of  course,  the  plaintiff's  testator  upon  a  reversal  of  the  Wisconsin 
judgment  was  entitled  to  be  relieved  of  the  California  judgment  It 
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was  for  the  courts  of  California  to  decide  upon  the  appropriate  rem- 
edy for  affirmative  relief,  whether  by  the  ancient,  cumbersome,  and 
expensive  remedy  of  action,  or  by  the  more  modern,  simple,  direct, 
and  inexpensive  remedy  of  a  motion  in  the  action.  The  attorney  who 
procured  the  order  testified  that  he  submitted  authorities  in  support  of 
the  motion,  that  it  was  taken  under  advisement  by  the  court,  and  that 
subsequently  the  order  was  made.  That  is  the  only  decision  of  the 
courts  of  California  referred  to  in  this  record  which  is  precisely  in 
point,  and  we  think  that  the  force  of  it  has  not  been  overcome.  See 
Laing  v.  Rigncy,  160  U.  S.  531,  16  Sup.  Ct.  366,  40  L.  Ed.  525. 

[4J  Moreover,  we  think  that,  irrespective  of  the  validity  of  the  or- 
der of  December  26,  1899,  the  plaintiff  was  entitled  to  show  the  re- 
versal of  the  Wisconsin  judgment  as  a  defense  to  the  California  judg- 
ment based  upon  it  precisely  as  payment  or  a  discharge  in  bankruptcy 
might  be  availed  of  as  a  defense.  The  distinction  must  be  kept  in 
mind  between  matter  arising  after  judgment  which  should  preclude 
the  enforcement  of.  it  and  matter  which  could  have  been  pleaded  as 
a  defense  to  the  action  in  which  it  was  rendered.  If  the  plaintiff's 
testator  had  paid  the  California  judgment  upon  its  rendition,  he 
would  plainly  have  been  entitled  to  restitution  upon  a  reversal  of  the 

i'udgment  upon  which  it  was  based,  either  by  motion  in  the  action  or 
y  a  separtUe  action  to  recover  the  sum  paid.  See  Haebler  v.  Myers, 
132  N.  Y.  363,  30  N.  E.  963,  15  L.  R.  A.  588,  28  Am.  St  Rep.  589. 
Such  an  action  could  be  brought  in  any  state  in  which  jurisdiction  of 
the  parties  could  be  obtained.  A  fortiori,  when  assailed  by  the  judg- 
ment in  any  jurisdiction  where  justice  is  administered,  he  should  be 
permitted  in  defense  to  avail  of  matter  arising  subsequently  to  the 
judgment,  and  which  could  not  therefore  have  been  pleaded  in  the  ac- 
tion, in  case  such  new  matter  does,  in  fact,  constitute  a  defense  to 
the  claim  upon  which  the  judgment  w^  founded.  See  McDonald  v. 
Davis,  105  N.  Y.  508,  12  N.  E.  40;  Clark  v.  Rowling,  3  N.  Y.  216, 
53  Am.  Dec  290.  We  can  perceive  no  distinction  in  principle  be- 
tween the  case  of  a  discharge  in  bankruptcy  occurring  after  judg- 
ment, and  the  subsequent  reversal  of  the  judgment,  upon  which  the 
action  was  brought  The  principle  is  that  there  is  no  such  merger  as 
to  prevent  the  court  from  looking  behind  the  judgment  to  see  upon 
what  it  is  based. 
The  judgment  should  be  affinned,  with  costs.  All  cotfcur. 


BERO  T.  BATES  et  al. 
(Supreme  Cotirt,  App^te  Division,  E^rat  D^rtment   November  8,  1912.) 

t  PLSADIirO  (S  193*)— DnCUBBXB— OROtTNDa — HlSJOUTDBB  OT  GaUSKS. 

Where  a  complaint,  In  an  action  by  a  trustee  in  bankruptcy  for  a  first 
cause  of  action,  alleged  a  transfer  of  the  banknipt'e  property  in  fraud  of 
his  creditors  with  the  advice  and  aid  of  defendants,  in  furtherance  of  a 
conspiracy  between  defendants  and  their  agent,  and  sought  to  recover 
tbe.  value  of  the  goods  so  transferred,  and  by  a  second  cause  of  action 
Bought  to  recover  the  part  of  the  proceeds  of  such  sale  coming  Into  de- 
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fondants'  poraesslon  npon  the  ground  tbat  it  constituted  an  nnlawfnl 
preference,  objections  that  the  two  causes  of  action  did  not  arise  out  of 
the  same  transaction,  nor  oat  of  transactions  connected  with  the  same 
subject,  and  tbat  they  were  Inconsistent,  were  apparoat  on  the  face  of 
Uie  complaint,  and  hence  under  the  express  provlalons  of  Code  CHt. 
Proc.  I  488,  should  have  been  taken  by  demurrer. 

[Bd.  Note.— For  other  case*,  see  neadlng,  Oeat,  Dig.  ||  4120, 
437-M8;  Dec.  Dig.  i  193.*] 

2.  Pludznq  (I  406*)— WAivn  ow  OBjscnoiTB  to  OoHFLAiirr— Miajoinins  of 

Gausebs. 

Under  Code  OIt.  Proc.  i  488,  providing  that  defendant  may  demur  to 
the  complaint  where  the  objection,  among  others,  that  causes  of  action 
have  been  improperly  united  appears  on  the  face  thereof,  section  498, 
providing  that,  when  any  of  the  matters  enumerated  In  section  488  do 
not  appear  on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer,  and  eectlon  providing  that  If  such  an  objection  Is  not  taken, 
either  by  demurrer  or  answer,  it  Is  waived,  except  an  objection  to  the 
Jurlsdlctim  of  the  court,  or  that  the  complaint  does  not  state  facta  suffl- 
dent  to  constitute  a  cause  of  action,  an  objection  that  causes  of  action 
are  improperly  united  when  aiqtarent  on  the  face  of  the  comQ>ialnt  Is 
waived  by  a  failure  to  donur,  and  cannot  be  takm  by  answer. 

[Ed.  Note. — E\>r  other  cases,  see  Pleading,  Gent.  Dig.  Ii  13S6-1808, 1861- 
1365,  1367-1374,  1386;  Dec.  Dig.  {  406.*] 

3.  Juooinirr  (}  631*) — Joint  asd  Skveul  Lubilttt — Grrscn  or  S^TisrAC- 

TZOIt  BT  Onx. 

Wliile  Joint  tort-feasors  are  liable  Jointly  and  severally.  If  they  are 
aned  separately  there  can  4>e  but  one  satisfaction,  and  hence  a  demurrer 
to  a  defense  1^  one  Joint  tort-feasor  allying  the  recovery  of  Jndgmoit 
for  the  safiie  cause  against  tlie  other  tortfeasor  and  a  satlafaetlm  there- 
of was  improperly  sustained. 

[Ed.  Note. — For  otlm  cases,  aee  Jndgmoit  Cent  Dig.  H  1064,  10S8, 
U47;  Dec.  Dig.  I  631.*] 

4.  JtrnouBNT  (J  940*)-— PLSADino — Dsfeksbb— Bkcotkbt  AaAzirst  Oira  or 

Two  JOIITT  TOBT-FlASOBS. 

A  complaint  sought  a  recovery  of  the  value  of  a  stock  of  goods  trans- 
ferred with  the  advice  and  aid  of  defendants  In  fraud  of  the  transferror's 
creditors,  in  furtherance  of  a  conspiracy  between  the  transferror  and  de- 
fendants' agent  A  defense,  without  denying  any  of  the  allegations  of 
the  complaint  alleged  the  recovery  of  a  Jod^ent  against  the  agent  "on 
the  facts  alleged  in  said  cause  of  action,"  and  a  satisfaction  thereof. 
Held,  that  the  defense  in  connection  with  the  all^atlons  of  the  com- 
plaint which  were  admitted  by  failure  to  deny  Buthciently  showed  that 
the  recovery  against  the  agent  was  on  the  same  cause  of  action  as  that 
alleged  against  defendants. 

[Ed.  Note^FOr  other  cases,  aee  Judgment,  Cent  Dig.  ||  1794,  1796- 
1803;  Dee.  Dig.  |  949.*] 

B.  Plkaoinq  (i  214*)— Deuubbes — ^ADMissioira  BT  DiaCUBBEB. 

On  demurrer  to  a  separate  defense,  tiie  allegations  of  the  complaint 
to  which  It  is  pleaded  as  wdl  as  the  allegations  of  the  defense  itsdf  are 
to  be  taken  as  true. 

[Ed.  Note^For  other  cases,  see  Pleading,  Cent  I^.  U  625-^:  Dec. 
Dig.  I  214.*] 

6L  ToBTs  (I  26*)— JoiHi  ARO  Sevebal  LxABiurr. 

Allegations  that  a  debtor  transferred  hla  property  In  fraud  of  his 
creditors  with  the  advice  and  aid  of  defendants,  in  furtlwrance  of  a 
conspiracy  between  him  and  def aidants'  agent,  and  in  the  presence  and 
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with  the  assistance  of  the  agent,  showed  a  Joint  and  aereral  liability  by 

defendants  and  the  agent 

[Ed.  Note.— for  other  cases,  see  Torts,  Oent  Dig.  |  33 ;  Dec.  Dig.  |  26.*] 
T.  JuDOMENT  (5  SSI*) — Joint  and  Sbvbral  LiABiLiTr — Effect  ot  Satistao- 

TIOR  BT  OKB. 

A  trustee  In  bankmptcy,  who  recovered  jodgment  In  an  action  against 
an  agent  of  a  creditor  of  the  bankrupt  to  recover  the  value  of  a  stock  of 
goods  transferred  by  the  bankrupt,  ia  furtherance  of  a  conspiracy  be- 
tween him  and  the  agent,  with  the  advice  and  aid  of  the  creditor,  wfalcb 
Judgment  has  beoi  satisfied,  cannot  recover  from  the  creditor  the  iwo- 
eeeds  of  the  sale  received  by  such  creditor  on  the  theory  that  they  there- 
by reo^ved  an  unlawful  preference,  since  satisfaction  of  the  joint  lia- 
bility by  the  agent  constituted  satisfaction  of  ttae.creditor'a  liability,  and 
the  creditor  could  not  be  held  liable  both  for  the  value  of  the  goods 
fraudulently  transferred  and  the  part  of  the  proceeds  received  by  them. 

{Ed.  Note.— For  other  caaes,  see  Judgment,  Gent  Dig.  H  1064,  1068. 
1147 ;  Dec.  Dig.  i  631.*] 

8.  Pleading  (S  96*) — Defenses — ^Mattebs  CoNarnTuxiNO  Defense. 

A  defense  alleging  that  the  facts  and  matters  stated  In  the  second 
cause  of  action  are  the  same  ap  those  stated  in  the  first  cause  of  acticm, 
and  that  the  amount  sought  to  be  recovered  In  both  causes  of  action  is 
the  same,  is  insufficient,  since  It  contains  no  denial  of  any  material  alle- 
gation of  either  cause  of  action,  and  sets  up  no  new  matter. 

[Ed.  Notfc — For  other  eases,  see  Pleadlni^  CeoL  Dig.  |  180;  Dec:  Dig. 
i  96.*] 

9.  JuooHENT  (I  681*)— AonoKB  voK  ToiT— Rbootsbt  AoAiim  JoniT  Ttm- 

FSABOB. 

In  an  action  gainst  one  of  two  Joint  tort-fMaon^  tb%  recomy  and 
aatlBfactlon  of  Judgment  gainst  tiie  other  tort-feasor  la  a  proper  set-off. 

[Ed.  Note.— Vtor  other  casee,  see  Judgment,  Oent  Dig.  H  1061,  1088, 
1147;  Dec.  Dig.  1  631.*] 

10.  PzAAniNo  (I  02*) — SiT-Orv— BmoT  or  Pzuoiira  in  Bab. 

A  defendant  la  not  deprived,  of  his  right  to  plead  a  proper  aetrutt  mere- 
ly because  he  pleads  the  same  facts  In  bar  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Fleading,  Cent  Dig.  1 188;  De&  Dig 
I  »2.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Berg,  as  trustee  in  bankruptcy  of  Wolf  Sayetta, 
against  Jerome  £.  Bates  and  another.  From  an  interlocutory  ju(^- 
ment  sustaining  a  demurrer  to  various  defenses,  defendants  appeal. 
Affirmed  in  part  and  reversed  in  part 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Joseph  H.  Kohan,  of  New  York  City,  for  appellants. 
Robert  H.  Ernest,  of  New  York  City  (Raymond  B.  Stringham,  of 
New  York  City,  on  the  brief),  ior  respondent 

LAUGHLIN,  J.  The  trustee  in  bankruptcy  of  Wolf  Sayetta  al- 
leges in  separate  counts  two  causes  of  action  against  the  defendants, 
who  were  creditors  of  the  bankrupt.  The  first  is  to  recover  the  value 
of  a  stock  of  goods,  which  it  is  alleged  the  bankrupt,  in  furtherance 
of  a  conspiracy  formed  between  him  and  one  Taylor,  who  was  act- 
ing as  the  agent  of  and  representing  the  defendants,  transferred  with 
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the  advice  and  aid  of  defendants  and  in  the  presence  and  with  the 
assistance  of  said  Taylor,  in  fraud  of  his  creditors;  and  the  second  is 
for  that  part  of  the  proceeds  of  the  sale  of  the  goods,  which  came 
into  the  possession  of  the  defendants  within  four  months  of  the  bank- 
ruptcy, upon  the  ground  that  it  constituted  an  unlawful  preference 
under  the  Bankruptcy  Act  (Act  of  July  1,  1898,  c.  541,  30  Stat.  544, 
545  [U.  S.  Comp.  St.  1901,  p.  3418]),  in  that  the  defendants  knew 
that  die  bankrupt  was  then  insolvent,  and  fraudulently  intended  to  give 
them  a  preference,  and  did  prefer  them.  In  the  first  count  it  is  fur- 
ther allied  that  the  value  of  the  goods  was  $5,500,  that  the  bank- 
rupt's indebtedness  to  the  defendants  was  the  sum  of  $513.21,  and 
that  they  received  that  amount  from  the  proceeds  of  the  sale  of  the 
goods,  and  through  their  said  agent  distributed  the  balance  among 
some  of  the  creditors  of  the  bankrupt  in  part  payment  of  their  claims, 
and  have  refused,  after  due  demand,  to  pay  to  the  plaintiff  the  amount 
so  received.  The  plaintiff  dmands  judgment,  imder  the  first  count, 
for  the  value  of  the  stock  of  goods,  and  under  the  second  count  for 
the  amount  received  by  the  defendants. 

[1,  2]  The  amended  answer  put  in  issue  most  of  the  material  alle- 
gations of  the  complaint,  and  pleaded  as  a  first  defense  that  the  sec- 
ond cause  of  action  did  not  arise  out  of  the  same  transaction  as  the 
Ifirst,  nor  out  of  a  transaction  connected  with  the  same  subject,  and 
that  the  first  cause  of  action  is  not  consistent  with  the  second,  and 
that^  therefore,  causes  of  action  have  been  improperly  united.  It  is 
not  necessary  to  consider  the  merits  of  that  objection,  for  the  basis 
for  the  objection,  if  any,  appears  on  the  fac^  of  the  complaint,  and 
the  defendants  might  have  demurred  on  the  ground  that  causes  of 
action  have  been  improperly  united  therein  (Code  of  Civil  Procedure, 
§  488),  and  by  not  demurring  on  that  ground  they  waived  it,  for  they 
could  only  take  it  by  answer  where  the  defect  did  not  appear  on  the 
face  of  the  complaint  (Code  of  Civil  Procedure,  §§  498,  499).  The 
case  of  Seamans  v.  Barenstein,  180  N.  Y.  333,  73  N.  £.  42,  105  Am. 
St.  Rep.  759,  merely  holds,  as  is  expressly  provided  in  section  449  of 
the  Code  of  Civil  Procedure,  that,  where  the  objection  goes  to  the 
sufficiency  of  the  cause  of  action,  it  is  not  waived,  even  Uiough  it  be 
not  taken  by  demurrer  or  answer.  The  demurrer  to  that  defense  was 
properly  sustained. 

[3]  It  is  alleged  as  a  defense  to  the  first  cause  of  action  that  the 
defendants  and  said  Taylor  were  jointly  and  severally  liable  on  that 
cause  of  action,  and  that  the  plaintiff,  as  trustee  in  bankruptcy  of  said 
Sayetta,  brought  an  action  in  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  Brooklyn,  Fifth  district,  against  said  Taylor,  and 
demanded  judgment  against  him  on  the  facts  alleged  in  said  first 
cause  of  action,  and  duly  recovered  judgment  therein  for  the  sum  of 
$73.90,  which  was  paid  and  duly  satisfied  of  record  by  said  Taylor,  and 
that  thereto  the  defendants  have  been  discharged  and  released  from 
liabili^  on  that  cause  of  action.  We  are  of  opinion  that  the  court 
erred  m  sustaining  the  demurrer  to  this  defense,  which  was  on  the 
ground  of  insufficiency.  It  is  well  settled  that,  while  joint  tort-feasors 
are  liable  jointly  and  severally,  if  sued  separately,  there  can  be  but 
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one  satisfaction.  Woods  v.  Pangbum,  75  N.  Y.  495 ;  Barrett  v.  Third 
Avenue  R.  R.  Co.,  45  N.  Y.  628;  Gross  v.  Pa.,  etc.,  Co.,  65  Hun,  191, 
20  N.  Y.  Supp.  28. 

[4,  6]  The  learned  counsel  for  the  respondent  contends  in  this  be- 
half that  it  is  not  sufficiently  alleged  that  the  recovery  was  on  the 
same  cause  of  action.  This  defense  contains  no  denial  of  any  of  the 
allegations  of  the  complaint,  and  it  expressly  refers  to  the  facts  al- 
leged in  the  complaint  as  thus  admitted  to  show  that  the  causes  of 
action  were  the  same,  which  is  sufficient  without  realleging  them ;  and 
on  demurrer  to  a  separate  defense  the  allegations  of  the  complaint 
to  which  the  defense  is  pleaded  as  well  as  tiie  allegations  of  the  de- 
fense are  to  be  taken  as  true.  Schattman  v.  Maze  Realty  Co.,  150 
App.  Div.  559,  135  N.  Y.  Supp.  47,  31  Cyc.  215,  and  Douglas  v. 
Coonley,  156  N.  Y.  521-528,  51  N.  E.  283,  66  Am.  St.  Rep.  580. 

[6]  It  is  quite  true  that  the  bare  allegations  that  the  defendants 
and  Taylor  were  jointly  and  severally  liable  is  not  a  statement  of  fact ; 
but  on  examining  the  first  count  of  the  complaint  it  clearly  appear? 
that  Taylor  was  the  actor  in  the  matter,  and  therefore  his  liability 
would  he  coextensive  with  that  of  the  defendants.  The  amount  of 
the  recovery  against  Taylor  is  quite  immaterial.  Of  course,  Taylor 
would  not  be  liable  for  the  failure  of  the  defendants  to  pay  over  to . 
the  plaintiff  the  amount  they  received  from  the  proceeds  of  the  sale 
of  the  goods,  but  he  was  jointly  and  severally  liable  with  them  to  the 
plaintiff  for  the  value  of  the  goods,  and  the  first  cause  of  action  was 
evidently  framed  to  recover  that  amount. 

[7]  The  defendants  reallege  these  facts  by  reference  as  a  defense 
to  the  second  cause  of  action.  In  the  second  count  of  the  complaint 
many  of  the  facts  alleged  in  the  first  count  are  realleged  by  refer- 
ence. It  is  thus  alleged  that  Taylor  w^  the  agent  of  the  defendants 
at  the  time,  but  it  is  not  alleged  by  reference  or  otherwise  that  he 
conspired  with  Sayetta,  or  otherwise  participated  in  the  disposition  of 
the  stock  of  goods.  It  is  merely  alleged  that  Sayetta  disposed  of  the 
goods  with  intent  to  defraud  his  creditors,  with  the  knowledge  and 
consent  of  the  defendants,  and  out  of  the  proceeds  of  the  sale  Taylor 
received  the  sum  of  $1,300,  and  within  four  months  prior  to  the 
adjudication  in  bankruptcy  paid  over  $513.21  of  the  amount  to  the 
defendants  in  settlement  of  tiieir  claim  against  the  bankrupt,  who  was 
known  to  the  defendants  to  be  insolvent,  and  that  defendants  re- 
ceived the  money  knowing  that  it  was  intended  tiiereby  to  prefer  them 
over  other  creditors,  in  that  they  knowingly  received  a  greater  pro- 
portion of  their  claim  than  the  proportion  received  by  other  credi- 
tors, and  that  the  return  of  the  money  has  been  demanded  and  re- 
fused. These  all^ations  do  not  establish  that  the  recovery  of  the 
judgment  against  Taylor  was  on  the  same  cause  of  action,  as  that 
alleged  in  the  second  count  of  the  complaint,  for  they  utterly  fail  to 
show  the  basis  of  the  recovery  against  him ;  but  the  defense  now  un- 
der consideration  does  reallege  by  reference  the  fact  that  the  recov- 
ery against  Taylor  was  had  upon  the  ground  that  he  conspired  with 
and  assisted  the  bankrupt  in  so  disposing  of  the  stock  of  goods,  and 
in  so  doing  was  acting  as  the  agent  of  the  defendants.   The  trustee 
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in  bankraptcy  may  have  had  an  election  whether  to  sue  the  joint  fea- 
sors jointly  or  severally,  or  whether  he  would  hold  the  defendants  for 
the  amount  they  received  being  part  of  the  proceeds  of  the  fraudulent 
sale  as  an  unlawful  preference,  but  he  could  not  recover  on  both  the- 
ories. Having  had  a  satisfaction  as  to  one  of  these  jointly  liable,  it 
is  the  same  as  if  he  had  had  satisfaction  against  all  or  against  the 
defendants.  If  he  had  elected  to  hold  the  defendants  as  he  did  Tay- 
lor for  the  value  of  the  goods*  he  could  not  thereafter  recover  such 
value,  viz.,  the  proceeds  of  the  sale  of  the  goods  if  received  by  them  on 
the  theory  that  they  thereby  received  an  unlawful  preference.  In  legal 
■eflfect  that  is  the  situation  here.  It  is  precisely  the  same  as  if  plaintiff 
had  recovered  the  sum  of  $513.21  of  the  defendants  on  account  of 
their  having  fraudulently  conspired  with  the  bankrupt  to  dispose  of 
his  goods  in  fraud  of  his  creditors,  for  the  amount  sought  to  be  re- 
covered by  the  second  count  is  alleged  to  be  that  part  of  the  fruit 
-of  the  conspiracy  which  came  to  them.  It  is  the  plaintiff's  misfortune 
if  he  failed  to  prove  or  recover  the  full  value  of  the  goods  in  his  ac- 
tion against  Taylor. 

[8]  The  defendants  pleaded  as  a  further  defense  to  the  second 
cause  of  action  that  the  "facts  and  matters  stated  in  the  second  cause 
-of  action  are  the  same  facts  and  matters  stated  in  the  first  cause  of 
action/*  and  that  the  plaintiff  seeks  to  recover,  in  the  first  cause  of 
action,  the  amount  specified  in  the  second  cause  of  action.  These 
averments  constitute  no  defense.  There  is  no  denial  of  any  material 
■allegation  of  either  cause  of  action  alleged  in  the  complaint,  and  no 
new  matter  is  set  up.  The  demurrer  thereto  was  therefore  properly 
sustained. 

[9, 10]  The  defendants  then  pleaded  as  a  set-off  to  the  complaint 
the  facts  alleged  as  a  defense  to  the  first  cause  of  action,  namely,  the 
recovery  and  satisfaction  of  the  judgment  against  Taylor.  I  see  no 
legal  objection  to  pleading  the  facts  thus  pleaded  as  a  defense,  which 
we  regard  as  a  complete  defense  to  both  causes  of  action,  as  a  set- 
off to  both  causes  of  action,  but,  of  course,  that  was  unnecessary,  for 
pleading  the  facts  in  bar  was  more  effective  than  interposing  the 
judgment  as  a  set-off,  which  limits  its  use  to  reducing  a  recovery.  If, 
however,  the  defendants  had  not  seen  fit  to  plead  a  judgment  in  bar 
which  was  available  as  a  complete  defense,  they  were  at  liberty  to  use 
it  as  a  set-off  (Knapp  v.  Roche,  94  N.  Y.  329),  and  they  are  not 
deprived  of  pleading  it  as  a  set-off  merely  because  they  pleaded  it  in 
bar. 

It  follows  that  the  interlocutory  judgment  shou!^,  in  so  far  as  it 
sustains  the  demurrer  to  the  defense  to  the  first  and  second  causes 
of  action  and  to  the  set-off,  be  reversed  and  the  demurrer  over- 
ruled, with  leave  to  plaintiff  to  withdraw  the  demurrer  on  payment 
of  costs  of  the  demurrer  and  of  the  appeal,  and  in  all  other  respects 
it  should  be  afllirmed,  without  costs.   All  concur. 
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BARILA  T.  BARIIiA. 


(Supreme  Court,  Appellate  Dlrlsion,  Second  I>«partmait  Noronber  15, 1912.) 

HUSBAHD  ARD  WXFX  (9  297*) — SlPABAXIOH— DnittVOB. 

In  tbe  trial  of  defendant's  connterclalm  for  separation,  after  denial 
of  divorce  to  plaintiff,  it  was  error  to  exclude  evidence  of  defendant's 
adultery,  where  plaintiff,  while  admitting  his  present  refusal  to  live  with 
defendant,  offered  to  negative  abandonment  of  defendant,  and  to  show 
tbat  he  was  absolved  from  any  obligation  to  live  with  her;  the  court's 
finding  that  the  evidence  of  defendant's  adnltery  was  Insuffld^t  to 
authorize  granting  the  divorce  not  precluding  proof  thereof  on  the  Issue 
of  abandonment. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  f  1090 ; 
Dec.  Dig.  §  297.*} 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Raffaele  Barila  against  Rose  Barila.  From  a  judgment 
of  separation  rendered  on  defendant's  counterclaim,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG.  BURR, 
WOODWARD,  and  RICH,  JJ. 

Samuel  Wechsler,  of  New  York  City,  for  appellant 
Alexander  Caccia,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  The  plaintiff  appeals  from  a  judgment  of  the  Spe- 
cial Term  that  dismisses  on  the  merits  his  action  for  absolute  divorce, 
and  decrees  a  separation  upon  the  counterclaim,  with  alimony  and 
costs.  The  court  announced  at  the  close  of  plaintiff's  case  that  it  had 
decided  against  the  plaintiff  on  his  plea,  and  thereupon  proceeded 
to  try  the  counterclaim,  to  which  the  plaintiff  had  replied  by  general 
denial,  and  by  allegation  of  adultery  and  adulterous  conduct  The 
trial  thereof  was  subject  to  the  same  procedure  as  if  there  had  been 
a  separate  action  upon  the  subject-matter  between  the  parties  trans- 
posed. Section  974  of  the  Code  of  Civil  Procedure.  The  plaintiff 
could  offer  proof  to  negative  the  alleged  abandonment,  and  of  such 
conduct  on  the  part  of  the  defendant  as  absolved  him  from  an  obli- 
gation to  take  his  wife  to  his  bed  and  board.  It  was  not  necessary 
that  he  should  establish  adultery ;  but,  in  the  words  of  Woodward,  J., 
writing  for  this  court  in  Deisler  v.  Deisler,  59  App.  Div.  213,  69  N. 
Y.  Supp.  330: 

"Misconduct  which  would  subject  the  defendant  to  humiliation  and  dis- 
grace in  tbe  community,  making  him  an  object  of  popular  contempt  would 
constitute  cruelty  on  the  part  of  the  plaintiff  which  would  forbid  the  Inter- 
position of  a  court  of  equity  In  her  behalf." 

This  judgment  was  cited  with  approval  in  Hawkins  t.  Hawkins, 
193  N.  Y.  409,  86  N.  E.  468,  19  L.  R.  A.  (N.  S.)  468,  127  Am.  St 
Rep.  979,  15  Ann.  Cas.  371.  But  the  court  interfered  during  the 
cross-examination  of  the  defendant,  who  was  the  first  witness  to  sus- 
tain the  counterclaim;  and  when,  by  interrogation  of  the  parties,  it 
had  ascertained  ttuit  the  defendant  was  willing  then  to  resume  co- 
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habitation,  but  that  the  plaintiff  would  not,  it  forthwith  announced 
that  it  would  award  the  defendant  jud^ent  of  separation.  The 
counsel  for  the  plaintiff  said  that  he  desired  to  offer  evidence  as  to 
"what  occurred  at  the  time";  but  the  court  refused  audience  upon 
the  express  ground  that  it  was  immaterial  as  to  "what  happened 
then,"  saying,  further,  "He  will  not  have  her  now."  The  counsel 
then  urged,  "The  question  is  whether  he  is  obliged  to  have  her  now," 
and  the  court  answered,  "He  is  obliged  to  take  her,  or  dse  I  will  give 
her  a  separation."  The  court  refused  a  request  for  a  continuance, 
with  the  statement,  "If  your  client  says  he  will  not  have  her  back, 
that  is  the  end  of  it,"  and  when  the  counsel  said  that  he  thought  that 
he  was  entitled  to  have  the  plaintiff's  evidence  on  the  record  with  ref- 
erence to  what  occurred,  the  court  replied:  "No;  it  does  not  make 
any  difference.  It  comes  now  to  the  point  that  he  will  not  have  her, 
and  I  will  give  her  a  decree."  The  counsel  protected  his  client  by  sev- 
eral exceptions. 

It  follows  that  the  court  gave  judgment  solely  upon  the  present 
mental  state  of  the  parties,  as  evinced  by  their  willingness  and  unwill- 
ingness, respectively,  to  resume  cohabitation.  And  the  court  in  ef- 
fect held  that  if  the  plaintiff  in  a  separation  suit,  upon  abandonment, 
is  willing  at  trial  to  resume  cohabitation,  the  defendant  must  assent, 
under  the  penalty  of  a  judgment  that  rests  upon  an  abandonment  es- 
tablished solely  by  his  present  refusal  of  cohabitation.  But  the  ques- 
tion before  the  court  was  whether  the  httsband,  without  the  consent 
of  the  wife  and  without  l^al  justification,  had  abandoned  her  in  the 
eye  of  the  law,  so  as  to  justify  a  judgment  of  separation  against 
him.  And  as  the  husband  was  entitled  to  litigate  that  question,  the 
court  should  have  heard  his  evidence,  and  not  have  confined  him  to 
a  declaration  as  to  his  present  state  of  mind  upon  cohabitation. 

It  is  true  that  the  plaintiff's  reply  to  the  anrnterdaim,  so  far  as 
the  allegations  of  adulter^  and  adulterous  intercourse  were  made,  re- 
ferred to  the  misconduct  alleged  in  his  complaint,  and  that  the  court 
had  theretofore  announced  that  it  did  not  find  the  proof  sufficient  for 
a  decree  a  vinculo  against  the  wife;  but  nevertheless  there  was  no 
technical  reason  why  the  plaintiff  could  not  plead  such  adultery,  and 
attempt  to  sustain  it,  upon  the  issue  raised  by  the  counterclaim. 
Hawkins  v.  Hawkins,  supra.  The  announced  holding  of  the  court 
that  the  evidence  as  to  the  adultery  or  adulterous  conduct  was  not 
sufficient  to  support  an  affirmative  ju^^ment  for  adultery  did  not  pre- 
clude proof  thereof  upon  the  issue  of  abandonment.  There  was  no 
decree  that  could  be  pleaded  as  res  adjudicata.  Denike  v.  Denike,  44 
App.  Div.  621,  60  N.  Y.  Supp.  110,  affirmed  167  N.  Y.  585,  60  N. 
E.  1110. 

Moreover,  the  plaintiff  was  entitled  to  offer  any  proof  germane  un- 
der Uie  issue  joined  upon  the  counterclaim,  in  order  to  have  a  record 
of  the  disposition  thereof  by  the  court  It  might  well  be  that,  coupled 
with  the  cross-examination  of  the  defendant,  the  evidence  as  to  the 
same  adulterous  conduct  relied  upon  by  the  husband  for  an  absolute 
divorce  would  have  moved  the  court  to  deny  aftirmative  judgment  of 
separation  to  the  defendant  Further,  if  the  plaintiff's  evidence  rele- 
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vant  under  the  plea  of  his  general  denial  had  been  heard*  It  might  have 
defeated  the  defendant,  whose  judgment  now  rests  alone,  and  errone- 
ously, upon  the  attitude  of  the  respective  parties  at  the  time  of  trial. 
It  was  said  in  Deisler  v.  Deisler,  supra,  and  quoted  with  approval 
in  Powers  v.  Powers,  84  App.  Div.  at  page  590,  82  N.  Y.  Supp.  at 
page  10^: 

"Actions  for  separation,  whether  based  on  desertion  or  cruelty,  are  snb- 
Ject,  under  the  Code  of  C^tU  Procedure,  to  the  defense  of  misconduct;  And 
In  cases  of  this  character  It  Is  Important  that  the  court  know  what  has  been 
the  conduct  of  the  wife  toward  the  husband,  as  well  as  what  has  been  bis 
conduct  toward  her,  In  deciding  the  question  whether  it  is  a  pr<q?er  case  for 
a  decree  of  separation." 

In  view  of  the  direct  examination  of  the  defendant  as  to  her  abode, 
I  think  that  the  court  should  not  have  checked  cross-examination  as 
to  the  particular  circumstances  and  conditions  surrounding  it,  even  if 
it  did  establish  and  tend  to  establish  suspicious  relations  with  the  co- 
respondent, who  had  escaped  by  the  decision  of  the  court  upon  the 
issue  of  adultery. 

I  am  not  prepared  to  say  that  the  court  erred  in  its  conclusion  upon 
the  issue  of  adultery,  so  that  we  would  be  justified  in  a  reversal  of 
its  judgment  thereupon.  But  the  judgment  of  separation  must  be  re- 
versed, and  a  new  trial  must  be  granted  upon  the  issue  of  abandon- 
ment; costs  to  abide  the  final  award  of  costs.  All  concur. 


(Supreme  Conrt.  Appellate  Division,  First  Department   November  8,  1912.) 

1.  EXBOUTOBB  AKD  ADinifXBIKATOBS  (%  82*) — ^IteTOCATIOH  OW  LiVETBBS — AfPU- 

CATIOn  AKD  PBOCEEDinOS  THKBBOV. 

On  an  application  for  the  revocation  of  letters  testamentary,  required 
by  Code  Civ.  Proc.  |  2686,  to  be  made  by  petition,  supported  by  proof, 
by  affidavit  or  oral  testimony,  of  the  truth  of  the  allegations  contained 
In  the  petition,  an  affidavit  In  support  of  such  a  petition,  made  whoUy 
on  Information  and  belief,  has  no  probative  value. 

[EdL  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  191-212;  Dec  Dig.  f  32.*] 

2.  EXEOTITOBS  AITD  ADHIItlBTSATOBS  ({  82*)— BlVOOATIOlf  OF  LKTTKBS — APPLl- 

CATION  AND  PbOCEBDINOS  ThBBBON. 

Under  Code  Civ.  Proc.  {  2686,  requiring  applicatlona  for  the  revocation 
of  lett^  teatamotttary  to  be  made  by  petition,  snppOTted  by  proof,  by 
affidavit  or  oral  testimony,  of  the  tnitii  of  the  auctions  of  the  peti- 
tion, affidavits  made  by  persons  now  deceased  on  a  former  api^catkm  for 
the  same  purpose  did  not  constitute  snffldMit  looof  of  the  allegations  of 
the  petition. 

[Ed.  Note. — For  other  cases,  see  Bxecntora  and  Administrators,  Ooit 
Dig.  H  191-212;  Dec.  Dig.  {  82.*] 

3.  AniDAvm  (I  17*) — ^FoBu  akd  Cowtmmtb  IBxAvrnaana  Aiuoahoitb  o* 

Othsb  AmDAvrrs. 

A  reference  in  an  affidavit  to  a  petition  and  affidavits  on  ffle  In  the 
same  court,  which  were  asked  to  be  read  In  connection  with  and  as 
a  part  of  such  affidavit,  did  not  amount  to  a  reaffirmation  of  the  allftgw- 
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tUms  of  sQCb  petitliin  and  prior  affidavits  aa  of  tbe  knowledgo  of  tlie 
peraon  making  tbe  sobaednent  affidavit. 

[Ed.  Note.— For  other  cases,  see  Affidarits,  Gent  Dig.  H  8-10, 16;  Dec 
Dig.  I  17 .•] 

4.  AtnoAVXEB  <i  18*) — Has  xh  Pbooebdxetos  SuBSKquam  to  Oira  in  Whzoh 
IUdi. 

Tbe  test  of  wbether  an  affidavit  used  In  one  proceeding  can  be  used  in 
a  second  proceeding  is  whether  or  not  tbe  affiant  can  be  prosecuted  for 
perjury,  If  tbe  allegations  prove  to  be  false ;  and  hence,  where  the  affiants 
have  died  in,  the  meantime,  the  affidavits  cannot  be  so  used. 

[Ed.  Note.— For  other  cases,  see  AiBdavits,  Cent  Dig.  U  09-78;  De& 
Dig.  1  18.*] 

0.  EXXCUTOBS  AtrD  AOUXKISTBATOBS  ({  32*>— BbTOOATIOH  OT  lATnEBS— AfTLI- 

CATION  AND  PBOCEEDIKQS  THKBEON. 

Under  Code  Civ.  Proc.  |  26S6,  requiring  applications  for  the  revocation 
of  letters  teatainentary  to  be  made  by  peQtlon,  supported  by  proof,  by  af- 
fidavit or  oral  testimony,  of  tbe  truth  of  the  allegations  of  the  petition, 
tbe  proof  in  supi>ort  of  such  a  petition  most  be  competent  legal  proof,  of 
tbe  same  Quality  which  would  be  required  on  a  hearing  of  the  Isanes 
raised  by  the  petition. 

[Ed.  Note. — For  other  cases,  see  Exeentors  and  Administrators,  Gent 
Dig.  {f  191-212;  Dec.  Dig.  |  32.*] 

6L  GzccmoBs  and  AoiaNisTBATOBs  a  82*) — ^BxTooATtoir  or  LmDis— Apfli* 

CATION  AND  PBOCEEDinOB  THEBEON. 

Under  Code  dv.  Proc.  i  2686,  requiring  applications  for  the  revocation 
of  letters  testamentary  to  be  made  by  petition,  and  providing  that,  upon 
proof  by  affidavit  or  oral  testimony  of  the  truth  of  the  allegations  of  the 
petition,  a  citation  may  be  issued  to  the  executor,  tbe  surrogate  is  with- 
out Jurisdiction  to  issue  a  citation,  where  the  petition  is  not  BUiq?orted 
by  sufficient  legal  proof. 

[fid.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  181-^;  Dec  Dig.  I  32.*] 

Appeal  from  Order  of  Surrc^te,  New  York  County. 

Application  by  Charles  Sims  and  others,  executors  of  Mary  Adelaide 
Yerkes,  deceased,  for  the  revocation  of  ancillary  letters  testamentary 
issued  to  Louis  S.  Owsley,  as  ancillary  executor  of  the  last  will  and 
testament  of  Charles  T.  Yerkes,  deceased.  Fr(Hn  an  order  dlenying  a 
motion  to  vacate  a  citation,  the  ancillary  executor  appeals.  Reversed, 
and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MIL^ 
LER,  and  POWLING,  JJ. 

Arthur  H.  Van  Brunt,  of  New  York  City,  for  appellant 
Carroll  G.  Walter,  of  New  York  City,  for  respondents. 

SCOTT,  J.  This  is  an  appeal  from  an  order  of  the  surrogate 
denying  a  motion  by  Louis  Owsley,  ancillary  executor  of  Charles  T. 
Yerkes,  deceased,  to  vacate  a  citation  theretofore  issued  to  said  Ows- 
ley to  show  cause  why  his  letters  should  not  be  revoked,  and  also  an 
injimction  issued  in  connection  therewith.  The  ground  of  the  mo- 
tion is  that  the  surrogate  was  without  jurisdiction  hy  reason  of  de- 
ficiencies in  the  papers  upon  which  the  citation  and  injtmction  were 
issued.  The  statute  (section  2686,  Code  CSv.  Proc.)  reads  as  follows: 
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"A  petition,  presented  as  prracribed  In  the  last  section,  must  set  forth  the 
facts  and  -circnmstances,  showing  that  the  case  Is  one  of  those  therein  speci- 
fied. Upon  proof,  by  affidavit  or  oral  testimony,  satisfactory  to  the  Sur- 
rogate, of  the  truth  of  the  allegations  contained  in  the  petition,  a  citation 
must  be  issued  according  to  the  prayer  thereof;  except  ttiat,  where  the  case 
is  within  subdivision  fifth  of  the  last  section,  and  the  executor  has  given  a 
bond;  as  prescribed  In  article  first  of  tUs  title,  the  sorrogate  may,  In  bis 
discretion,  oitertaln  or  decline  to  entertain  tiie  application.'*. 

It  will  be  seen  that,  to  justify  the  issuance  of  a  citaticm,  two  things 
are  necessary:  (1)  A  petition  containing  a  statement  of  facts  and 
circumstances  justifying  the  issue  of  the  citation.  (2)  Proof,  by  af- 
fidavit or  oral  testimony  aliunde  the  petition,  of  the  truth  of  the  al- 
legations contained  in  said  petition.  Moorehouse  v.  Hutchinson,  2 
Dem.  Sur.  429. 

[1]  The  papers  submitted  to  the  surrogate  in  support  of  the  peti- 
tion consist  of  an  affidavit  by  Carroll  G.  Walter,  Esq.,  one  of  the  at- 
torneys for  the  respondents,  and  affidavits  on  file  in  the  surrogate's 
office,  made  in  another  proceeding  by  persons  who  are  now  dead.  Mr. 
Walter's  affidavit  is  wholly  on  information  and  belief,  and  therefore 
has  no  probative  value. 

[2].  The  other  affidavits  were  made  under  the  following  circum- 
stances: The  present  respondents  are  the  executors  of  Mrs.  Mary 
Adlelaide  Yerkes,  now  deceased.  In  November,  1910,  Mrs.  Yerkes  filed 
a  petition  for  the  revocation  of  Owsley's  letters  upon  charges  of  mis- 
conduct identical  with  those  set  forth  in  the  present  petition.  Her  peti- 
tion in  that  proceeding  was  supported  by  afiidavits  of  hersdf  and  James 
Russell  Soley,  Esq.,  then  her  attorney.  A  citation  was  issued  in  the 
proceeding  instituted  her,  an  answer  interposed,  and  the  matter 
sent  to  a  referee.  Pending  the  reference,  both  Mrs.  Yerkes  and  Mr. 
Soley  died,  and  the  proceeding  lapsed.  In  instituting  another  proceed- 
ing for  the  same  relief,  the  petitioners  rely,  as  "proof  of  the  truth 
of  the  allegations"  contained  in  their  petition,  upon  the  affidavits  of 
Mrs.  Yerkes  and  Mr.  Soley  used  in  the  former  proceeding.  The  ques- 
tion is  whether,  or  not  they  constitute  "proof"  within  the  meaning  of 
the  statute. 

[3]  Mr.  Walter  includes  in  his  affidavit  this  clause: 
"BeferoMe  Is  here  made  to  said  petition  [meaning  that  ot  Bftv.  Yerkes] 

and  afiidavits  mm  on  file  in  this  court,  and  the  same  are  asked  to  be  read 

in  connection  with  and  as  part  ot  this  afSdavit** 

The  surrogate  treated  this  clause  as  equivalent  to  a  reaffirmatnxi 
by  Mr.  Walter  of  the  allegations  contained  in  the  affidavits  referred 
to.  This,  we  think,  was  an  erroneous  construction  to  give  to  the 
clause  quoted,  and,  indeed,  Mr.  Walter  in  his  brief  expressly  (fisclaims 
any  intention  to  reaffirm  as  of  his  own  knowledge  the  allegations  con- 
tained in  the  affidavits  of  Mrs.  Yerkes  and  Mr.  Soley.  It  is  clear 
that  the  only  purpose  and  effect  of  referring  to  the  former  petition 
and  affidavits  was  to  incorporate  them  among  the  papers  upon  which 
the  application  for  a  citation  was  made.  It  remains,  therefore,  to  be 
considered  what  quality  of  "proof"  the  statute  requires  to  support 
a  petition. 

[4]  The  test  whether  an  affidavit  used  in  a  former  proceeding  can 
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be  used  in  a  second  proceeding  is  whether  or  not  the  affiant  can  be 
prosecuted  for  perjury  if  the  allegations  prove  to  be  false.  Mojar- 
rieta  v.  Saenz,  80  N.  Y.  547;  Langston  v.  Wethereli,  14  M.  &  W, 
104.  Obviously  neither  Mrs.  Yerkes  nor  Mr.  Soley  could  now  be 
so  prosecuted.  It  has  also  been  held  that,  where  proof  by  affidavit 
is  required  before  the  issue  of  process,  the  ^dlavit  of  a  person  who 
could  not  testify  at  the  trial  is  not  sufficient.  Brown  v.  Hinchman,  9 
Johns.  75 ;  Van  Steenbergh  v.  Kortz,  10  Johns,  167 ;  Connell  v.  Lass- 
cells,  20  Wend.  77 ;  Smith  v.  Luce,  14  Wend.  237.  We  are  therefore 
of  the  opinion  that  the  affidavits  of  Mrs.  Yerl^es  and  Mr.  Soley 
were  not  competent  proof  to  warrant  the  issue  of  a  citation,  even  as- 
suming (but  not  deciding)  that  if  they  could  be  used  they  would  fur- 
nish adequate  proof  of  the  facts  stated  in  the  petition. 

[6]  As  to  the  nature  of  the  "proof"  required)  by  the  statute,  we  are 
of  the  opinion  that  it  must  be  competent  legal  proof,  of  the  same 
quality  which  would  be  required  upon  a  hearing  of  the  issues  raised 
by  the  petition.  This  seems  to  be  the  rule  applicable  generally  where 
a  statute  requires  that  proof  shall  be  made  before  a  citation  or  other 
process  may  be  issued.  Inglis  v.  Schreiner,  58  N.  J.  Law,  120,  32 
Atl.  131 ;  Githens  v.  Mount,  64  N.  J.  Law,  166,  44  Atl.  851.  And  this 
is  a  reasonable  rule  in  a  case  like  the  present,  because  it  is  not  desir- 
able that  ai^  executor  or  administrator  should  be  put  to  the  annoyance, 
and  the  estate  to  the  expense,  of  adverse  proceeding  based  upon  mere 
hearsay,  unsupported  by  any  positive  allegation  of  fact  by  a  person 
who  may  be  held  responsible.  If  it  had  been  the  intention  of  the 
Legislature  that  a  citation  for  the  removal  of  an  executor  or  admin- 
istrator might  issue  without  affirmative  legal  evidence  of  the  derelic- 
tion for  which  his  removal  is  sought,  it  would  have  been  quite  un- 
necessary to  require  that  the  petition  should  be  sustained  by  proof 
aliunde.  We  are  unable  to  find  that  the  petition  upon  which  the  cita- 
tion was  issued  in  the  present  case  was  supported  by  any  positive  or 
legal  proof.  ' 

[8]  The  surrogate  was,  therefore,  without  jurisdiction  to  issue  the 
citation,  and  the  motion  to  vacate  it  should  have  been  granted. 

Order  appealed  from  is  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  vacate  and  set  aside,  granted.  All  concur. 


(Snprone  Oonrt,  Appellate  Division,  First  Department   November  8;  1013.) 

1.  FLXADxne  (S  S23*) — Btu,  or  Pabtcoulabs— Obdeb— Tnoc. 

Under  Ck>de  Gtv.  Proa  |  081,  oonfOTing  general  authority  to  require 
Mils  of  particulars  without  limitation  In  respect  to  time;,  courts  may 
order  a  bill  of  particnlars  before  requiring  defendant  to  plead  only  In 
exceptional  cases. 

[Ed.  Note.— For  otber  cases,  see  Pleading,  Gent  Dig.  H  976-879;  Dea 
'  Dig.  S  823.*] 

2.  PiXA-DiNo  (S        — Bill  of  Pabtioulabs— Pubpobb. 

A  bill  of  parttcularg  will  not  be  granted  merely  to  enable  a  party  to 
know  whether  to  admit  or  deny  an  allegation,  or  whether  to  deny  it 
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positively  or  on  Infomutton  and  belief,  or  by  denying  tbat  he  baa  my 
knowledge  or  Information  eofildent  to  form  a  b^Oet  wUh  icspeet  tlier^ ; 
either  form  of  denial  being  nifDclent  to  ralae  an  Ime  aa  prorided  by 
Code  C!v.  Proc  f  500. 

[Ed.  Note;— For  other  cases,  see  Pleading,  Cent  Dlf.  1  9C0;  Dea  Dig. 
S  315.-] 

8.  PuADiNQ  ({  323*) — Bnx  or  Fabtiouubs— GaovinHL 

A  UH  of  partlcnlars  before  answer  may  be  granted  where  It  la  neces* 
sary  that  defendant  should  know  the  date  or  time  of  the  transaction  to 
determine  whether  to  plead  the  statate  of  limitations,  and  it  may  be 
necessary  to  know  whether  a  contiact  was  in  writing  to  plead  the  stat- 
ute of  frauds,  or  in  other  cases  In  which  the  defendant  might  be  preju- 
diced If  he  were  required  to  plead  without  the  particulars  of  the  claim 
of  the  adrerse  party. 

[Ed.  Kote.— li\>r  other  caaos  ne  Pleading;  Oent  Dig.  H  978-079:  Dee. 
Dig.  i  S23,n 

^  pLKADina  (8  817*>— Bill  or  Pabtioui.u8— Apfxxcatioh  Buokx  Aksweb. 
Plaintiff  sued  the  sorriTing  executors  and  trustees  of  two  decedents 
for  an  accounting  of  property  claimed  to  tULve  been  deliTered  to  one  of 
the  decedents  lu  trust,  pursuant  to  an  agreemeDt  which  be  alleged  was 
Tlolated,  and  donanding  damages  and  Interim  InJunctlTe  relief.  The  lia- 
bility of  the  personal  representatlTea  of  the  other  decedent  was  based 
on  auctions  that  their  testator  came  Into  possession  of  the  property 
or  some  of  It  under  the  will  of  testator  with  whom  an  agreement  was 
made.  PlalntlflT  pleaded  a  copy  of  the  letter  claimed  to  have  been  ad- 
dressed to  him  under  date  of  February  19,  18^  by  the  original  con- 
tracting decedent,  but  did  not  allege  when  the  letter  was  received,  and 
after  alleging,  without  giving  any  date,  that  he  d^vered  certain  prop- 
erty to  such  decedent  pursuant  to  an  agreement,  without  stating  whether 
parol  or  in  writing,  alleged  Its  effect  in  guieral  terms,  and  then 
stated  that  It  would  more  folly  an)ear  by  the  letter  which  showed  tiiat 
there  were  to  be  periodical  accountings;  the  complaint  then  dialing 
that  Boch  .decedent  violated  the  trust  and  at^ropriated  the  money  to  his 
own  use,  but  no  date  of  the  breach  of  the  agreement  was  given,  nor  did 
plaintiff  allege  whether  he  ever  demanded  an  accounting,  or  when  he 
first  learned  of  any  breach  of  the  agreement.  HeM,  that  defendants 
were  entitled  to  a  bill  of  particulars  as  to  whether  the  contract  was 
wh(^y  In  writing  or  partly  In  parol,  and  the  terms  thereof,  and  wheo 
made,  with  respect  to  whaler  there  had  been  a  demand  for  an  account- 
ing or  for  the  return  of  the  property,  and  when  and  where  the  property 
was  dellTered  to  the  decedent  by  plaintiff. 

[Bd  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  854-882;  Dea 
Dig.  I  317.»1 

Clarke  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  Bracken  against  Andrew  J.  Toland  and  others, 
as  surviving  executors  and  trustees  under  the  will  of  Hugh  O'Don- 
nell,  and  as  surviving  executors  under  the  last  will  of  Neal  O'Don- 
nell,  deceased.  From  an  order  directing  plaintiff  to  serve  a  bill  of 
particulars  of  his  damages,  he  appeals.   Modified  and  affirmed. 

Argued  before  INGRAHAM.  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Delos  McCurdy,  of  New  York  City,  for  appellant 
William  F.  Clare,  of  New  York  City  (Frederick  A,  Gill,  of  New 
York  City,  on  the  brief),  for  respondents. 
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LAUGHUN*,  T.  [1]  The  order  was  granted  before  the  defend- 
ants pleaded,  and  upon  the  theory  that  they  need  the  particulars  to 
enable  them  to  answer.  The  legislative  authority  for  Inlls  of  partic- 
ulars is  general,  without  limitation  with  respect  to  the  time  when  they 
may  be  required.  Code  of  Civil  Procedure,  §  531.  The  courts  may 
therefore,  on  the  application  of  the  adverse  party,  order  a  bill  of  par- 
ticulars before  requiring  iiim  to  plead ;  but  since  ordinarily  a  party 
will  not  be  prejudiced  hy  pleading  first,  and  it  may  thereby  appear 
that  he  admits  the  material  facts  alleged  and  does  not  need  further 
particulars  thereof,  it  has  become  the  well  settled  practice  that,  ex- 
cepting in  exceptional  cases  clearly  showing  the  necessity  therefor 
before  pleading,  applications  made  before  issue  joined  will  be  denied. 
Andrews  v.  Ueveland,  3  Wend.  437;  Nash  v.  Spann,  13  App.  Div. 
226,  42  N.  Y.  Supp.  964;  Standard  Materials  Co.  v.  Bowne,  118  App. 
Div.  91,  103  N.  Y.  Supp.  12;  Ehrich  v.  Dessar,  130  App.  Div.  110, 
114  N.  Y.  Supp.  271 ;  U.  S.  Casualty  Co.  v.  Jamieson,  122  App.  Div. 
608,  107  N.  Y.  Supp.  490. 

[2]  A  bill  of  particulars  will  not  be  granted  merely  to  enable  a 
party  to  know  whether  to  admit  or  to  deny  an  allegation,  or  whether 
to  deny  it  positively  or  upon  information  and  belief,  or  by  denying 
that  he  has  any  knowledge  or  information  sufficient  to  form  a  belief 
with  respect  thereto,  because,  as  the  learned  counsel  for  the  appellant 
points  out,  either  form  of  denial  is  sufficient  to  join  issue  thereon. 
Code  of  Civil  Procedure,  §  500;  Schultz  v.  Rubsam,  104  App.  Div. 
20,  93  N.  Y.  Supp.  334;  Am.  Credit  Indemnity  Co.  v.  Bondy,  17  App. 
Div.  328,  45  N.  Y.  Supp.  267. 

[3]  It  is  manifest,  however,  that  there  may  be  exceptional  cases 
where  a  bill  of  particulars  may  be  necessary  to  enable  a  party  to  prop- 
erly plead.  It  may  be  necessary  to  know  the  date  or  time  of  a  trans- 
action to  determine  whether  to  plead  the  statute  of  limitations,  and  it 
may  be  necessary  to  know  whether  a  contract  was  in  writing  to  plead 
the  statute  of  frauds ;  and  there  may  be  other  cases  in  which  a  party 
might  be  prejudiced  if  he  were  required  to  plead  without  the  partic- 
ulars of  the  claim  of  the  adverse  party,  and  when  that  appears  the 
court  should  grant  the  order. 

[4]  In  the  case  at  bar  the  plaintiff  demands  that  surviving  exec- 
utors and  trustees  of  two  decedents — both  of  whom  died  in  1902 — 
account  for  property  which  he  claims  to  have  delivered  to  one  of  the 
decedents  in  trust  pursuant  to  an  agreement  which  he  alleges  was 
violated,  and  he  also  demands  damages  and  for  interim  injunctive  re- 
lief. The  liability  of  the  personal  representatives  of  the  other  de- 
cedent is  based  upon  all^tions  that  their  testator  came  into  posses- 
sion of  the  property,  or  some  of  it,  under  the  will  of  the  testator  with 
whom  the  agreement  was  made.  The  plaintiff  sets  forth  a  copy  of  a 
letter,  alleged  to  have  been  addressed  to  him  under  date  of  February 
19,  1892,  hy  the  deceased  Hugh  O'Donnell,  but  he  does  not  say  when 
he  received  it.  After  alleging,  without  giving  any  date,  that  he  de- 
livered certain  property  to  said  decedent,  in  effect  in  trust,  pursuant 
to  an  agreement,  not  stating  whether  it  was  parol  or  in  writing,  the 
effect  01  which  he  alleges  in  general  terms  and  then  states  that  it  will 
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more  fully  appear  by  this  letter,  which  shows  fliat  there  were  to  be 
periodical  accountir^  by  said  decedent,  it  is  alleged  that  the  decedent 
violated  the  trust  and  appropriated  the  property  to  his  own  use ;  but 
no  date  of  a  breach  of  the  agreement  is  given.  The  plaintiff  does  not 
allege  whether  he  ever  demanded  an  accounting,  or  when  he  first 
learned  of  any  breach  of  the  agreement.  The  defendants  show  that 
they  have  no  knowledge  or  information,  or  means  thereof  with  respect 
to  the  matters  allied  in  the  complaint.  It  is  manifest  that  the  stat- 
ute of  limitations  may  be  a  defense  in  whole  or  in  part  to  the  actioiL 
The  defendants  were  therefore  entitled  to  the  particulars  required  by 
paragraphs  "first,"  "fourth,"  and  "seventh"  of  the  order,  rdating  to 
whether  the  contract  was  wholly  in  writing  or  partly  in  parol,  and  the 
terms  thereof,  and,  when  made,  with  respect  to  whether  there  has 
been  a  demand  for  an  accounting  or  for  the  return  of  the  stodc  and 
when  and  where  the  property  was  delivered  to  the  decedent  by  the 
plaintiff.  The  other  paragraphs  of  the  drder  relate  to  items  and  de- 
scriptions of  the  property.  The  defendants  do  not  need  that  now. 

It  follows  that  the  order  should  be  modified  strikii^  out  para- 
graphs "second/'  "third,"  "fifth,"  and  "sixth."  and,  as  so  modified, 
affirmed  without  costs. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur.  CLARKE,  J.,  dis- 
sents, and  votes  for  reversal  of  the  order  and  a  deni^  of  the  motion, 
with  whom  McLAUGHLIN,  J.,  concurs. 


UBSBROLB  WILLIAMS. 
(8niM»me  Court,  Apellate  Division,  Second  D^>artment  November  1,  1912.) 
l^ifDOB  AND  Purchaser  (|  30S*>— Pubcbask-Monet  Uobtoaqb — ^Fobeclos- 

UBB — WABBAHtT  DSBDS. 

A  vendee^  who  baa  given  a  pnrdiase-money  mortgage,  cannot,  in  an 
action  by  an  assignee,  to  foreclose,  plead  lack  ot  consideration,  la  tbat 
the  vendor  bad  no  title  to  part  of  the  premises,  where  be  bas  not  been 
evicted. 

TEd.  Note.— For  otbw  cases,  see  VraidoT  and  Porcbaser,  Gent  Dig.  U 
862.  865-872;  Dec.  Dig.  i  305.*] 

Apt>eal  from  Special  Term,  Kings  County. 

Action  by  Catharine  M.  Meserole  E^nst  Richard  J.  Williams. 
From  a  judgment  for  plaintiff  on  the  pleadings,  defendant  ^)peals. 

Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Benjamin  Reass,  of  New  York  City,  for  appellant 
Charles      Suffren,  of  Brooklyn,  for  respondent 

WOODWARD,  J.  This  is  an  action  to  foreclose  a  purchase-money 
mortgage,  made  and  delivered  by  the  defendant  to  plamtiff's  assignor. 
The  defendant  was  in  default,  ^d  had  made  a  motion  to  open  the  de- 
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fault  and  for  peTmissu)n  to  serve  an  answer.  By  consient  of  the  parties 
answer  was  received  by  the  plaintiff,  and  the  motion  was  treated  as 
one  for  judgment  on  the  pleadings,  and  an  order  was  made  directing 
judgment  for  the  plaintiff ;  the  defendant  appealing  to  this  court. 

The  diefcndant's  proposed  answer  does  not  deny  any  of  the  mate- 
rial allegations  of  the  complaint,  in  so  far  as  the  merits  of  the  mak- 
ing and  ddivcry  of  the  mortgage  are  concerned ;  and  the  other  denials 
of  information  sufficient  to  fonn  a  bdief  are  of  matters  of  public 
record,  so  that  it  is  clear  that  no  issue  is  presented,  imless^it  is  to  be 
found  in  the  affirmative  defense  set  up  by  the  defendant.  This  affirma- 
tive defense  alleges: 

"That  on  or  about  the  5th  day  of  Febraaryt  1906,  one  Jane  GUfeather  en- 
tered Into  a  contract  with  defokdant,  ttj  which  the  Bald  Jane  Ollfeather 
agreed  to  sell  and  cmivey  to  this  dtfendant  the  property  described  In  the 
complaint  herein,  and  to  give  to  the  defendant  good  and  absolute  title  thereto 
and  to  execute  a  warranty  deed  thereof.  That  relying  upon  said  contract, 
and  In  pursuance  thereof,  the  defendant  pun^sed  the  property  from  the 
said  Jane  GUfeather.  and  paid  ber  the  price  agreed  in  said  contract  to  be 
paid  for  the  same,  and  received  from  her  a  deed,  dated  January  28,  1908, 
conveying  said  property  free  and  clear  of  all  Incumbrances,  which  deed  con- 
tained full  covenants  of  warranty  and  seisin"  (setting  forth  the  usual  cove- 
nants). 

Also: 

"That  relying  npon  said  contract  and  said  deed  this  defendant  has  made, 
executed,  and  delivered  the  bond  and  mortgage  set  forth  in  the  complaint 
herein,  which  bond  and  mortgage  were  given  as  part  of  the  purchase  price 
of  said  property.  That  the  said  Jane  Ollfeather  was  not  seised  of  said  prem- 
ises In  fee  simple,  and  bad  not  good  rlf^t  to  conv^  the  sam^  and  the  prem- 
ises were  not  free  from  Incumbrances.  On  the  contrary,  the  title  to  said 
premises  was  bad  and  defectLve,  and  the  said  Jane  GUfeather  did  not  have 
good  title  thereto,  among  other  respects  in  the  following  particulars:  That 
the  said  Jane  Gilfeatber  did  not  have  title  to  a  strip  of  ground  six  inches  or 
more  In  width  extending  through  the  center  of  the  property  conveyed.  That 
a  considerable  portion  of  the  premises  conveyed  were  included  between  the 
lines  of  high  and  low  water  martc,  and  the  said  Jane  GUfeather  did  not  have 
title  to  such  property  so  Induded  within  said  high  and  low  miter  mark. 
That  by  reason  of  said  defects  the  said  title  was  unmarketable  and  the  lorop- 
erty  without  valn^  and  this  defendant  has  never  received  anything  of  value 
or  any  consideration  fbr  the  execution  and  delivery  of  the  said  bond  and 
mortgage.  Ttiat  subsequent  to  the  making  and  delivery  of  the  said  deed  and 
the  said  bond  and  mortgage  the  plaintiff  acquired  the  same  from  the  said 
Jane  GUfeather,  and  the  rights  of  the  plalntUf  are  subject  to  any  defenses 
or  equities  which  would  have  existed  against  said  mortgage,  were  the  same 
stUl  owned  by  the  said  Jane  GUfeather." 

There  is  no  allegation  or  suggestion  of  fraud  on  the  part  of  Jane 
Gilfeather,  or  any  one  connected  with  the  transaction.  There  is  no 
question  that  the  defendant  purchased  the  premises  under  a  contract 
in  1906,  and  that  he  has  been  in  possession  of  the  same  under  his  deed 
since  1908.  Defendant's  allegation  that  a  considerable  portion  of  the 
premises  conveyed  was  included  between  the  lines  of  high  and  low 
water  mark,  and  the  defendant's  conclusion  that  Jane  Gilfeather,  did 
not  have  title  to  the  same,  is  hardly  sufficient  to  raise  an  issue  on  the 
question  of  her  title,  assuming  that  the  question  was  open  here ;  for 
there  might  be  circumstances  where  erne  would  have  a  perfectly  good 
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title  between  hi|^  and  low  water  marks.  But  the  decision  here  does 
not  rest  upon  any  such  consideration.  The  plaintiff  concededly  pur- 
chased and  went  into  possession  of  this  property,  paying  a  portion  of 
the  purchase  price,  and  giving  a  bond  and  mortg^  to  secure  the  pay- 
ment of  the  balance.  He  took  a  warranty  deed,  and  if  there  is  any  de- 
fect in  the  title  he  has  a  remedy  at  law,  and  he  cannot  be  permitted  to 
set  up  alleged  defects  of  this  diaracter  for  the  purpose  of  defeating  a 
purchase-money  mortgage,  where  he  is  still  in  possession  of  the  prem- 
ises and  there  is  no  effort  alleged  on  the  part  of  anyone  to  evict  him. 
"A  purchaser  of  land,  who  has  paid  part  of  the  purchase  money  and 

fiven  a  mortgage  for  the  residue,"  say  the  court  in  Ryerson  v.  Willis, 
1  N.  Y.  277,  280,  "will  not  be  relieved  against  the  security  given,  on 
the  mere  ground  of  a  defect  of  title,  where  there  is  no  allegation  of 
fraud  in  the  sale,  and  he  has  not  been  evicted.  He  will  be  remitted  to 
his  remedy  at  law  upon  the  covenants  in  his  deed."  Shire  v.  Plimpton, 
50  App.  Div.  117,  122,  63  N.  Y.  Supp.  568,  KirU  v.  Peck,  113  N.  Y. 
222,  231,  21  N.  E.  130,  132.  In  the  latter  case  the  court  say: 

^'Assuming,  therefore,  the  possession  of  the  premises  hy  the  defsidant 
imder  his  deeds  and  the  contract,  he  had  acquired  sndi  an  interest  in  the 
lands  as  would  constitute  a  good  consideration  for  a  promise  to  pay  th^ 
porchase  price.  So  long  as  the  purchaser  of  lands  remains  in  possession  un- 
der his  deeds,  he  has  no  defense  to  an  action  for  the  purchase  price." 

The  defendant,  in  alleging  that  he  has  received  no  consideration  for 
the  mortgage  because  of  an  alleged  defect  in  title,  is  out  of  harmony 
with  the  other  facts  pleaded.  He  does  not  question  the  title  to  some 
portions  of  the  premises,  and  as  he  has  all  along  been  in  possession 
of  all  the  premises  under  the  terms  of  his  deed,  and  no  one  has  sought 
to  evict  him,  he  cannot  be  heard  to  say  that  he  has  had  no  considera- 
tion for  the  bond  and  mortgage,  and  the  learned  court  at  Special  Term 
properly  granted  the  plaintiff's  motion  for  judgment  upon  the  plead- 
ings. The  case  appears  to  be  in  harmony  with  Kouwenhoven  v.  Gif- 
ford,  143  App.  Div.  913, 127  N.  Y.  Supp.  1128,  and  the  plaintiff  should 
not  be  put  to  further  trouble  and  annoyance  m  enforcing  her  rights 
under  the  mortgage. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. All  concur. 


(Supreme  Court,  Appellate  Division,  Second  Department   November  1,  1912.) 

L  Pleading  ({  350*) — Motion  fob  Judgment — Deuuseebs. 

Though,  upon  a  motion  for  Judgment  on  the  pleadings,  the  court  may 
not  dispose  of  a  demurrer  to  the  complaint,  yet  where  plaintiff  Is  the 
moTlng  party,  and  gives  notice  of  such  motion,  and  that  Uie  issnea  of 
law  upon  the  complaint  and  demurrer  will  be  brought  on  for  trial,  tbe 
court  may  pass  on  the  issues  raised  by  the  demurrer,  although  the  de- 
fendant has  made  no  cross-motion  for  Jndgm«at  oh  the  pleadings. 

[EfL  Note.— For  other  eases,  see  Pleading.  Cent  Dig.  88  lOBS,  105i 
^(►-lOTT;  Dee.  Dig.  8  R60.*] 
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2.  Fiuonro  Q  226*>— DncOBBiu— PLBuniro  Otkb— OoirmmncB. 

When  the  conrt  sustains  denuurera  to  plaintUTs  uleading,  It  may 
name  the  condltioai^oii  which  the  plalutlff  may  plead  over. 

[Ed.  Note.— For  ottaM*  cases,  see  Pleading*  Cent  Dig.  H  675-088 ;  Dec 
Dig.  1  225.*] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Michael  I.  Schwart?  against  Herbert  E.  Williams  and 
others.  From  an  order  denying  a  motion  by  plaintiff  on  the  plead- 
ing, and  sustaining  demurrers  interposed  by  the  defendants,  the 
plaintiff  appeals.  Allirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  WOOD- 
WAiiD,  and  RICH,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant 
L.  B.  Boudin,  of  New  Yoric  City,  for  respondents. 

WOODWARD,  J.  Two  separate  and  distinct  causes  of  action  are 
set  forth  in  the  complaint,  and  the  defendants  have  interposed  demur- 
rers to  the  second  cause  of  action.  The  learned  court  at  Special  Term 
has  sustained  the  demurrer  to  the  second  cause  of  action,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  reasons  therefor,  which  seem  to  us  entirely  sufficient, 
are  given  in  a  memorandum  handed  down  by  the  court. 

[1]  It  is  urged,  however,  upon  the  authority  of  Ventriniglia  v. 
Eichner,  138  App.  Div.  274,  122  N.  Y.  Supp.  966,  that  the  court  had 
no  authority  to  sustain  the  demurrers,  because  'the  defendants  made 
no  cross-motion  for  judgment  in  their  favor.  It  is  probably  true 
that  upon  a  motion  for  judgment  on  the  pleadings  the  onirt  is  not 
authorized  to  dispose  of  a  demurrer  to  the  complaint;  and  this  case- 
would  come  withm  the  rule,  were  it  not  for  the  fact  that  the  plain- 
tiff was  the  moving  party.  The  plaintiff,  after  the  demurrers  had 
been  interposed  to  the  second  cause  of  action,  gave  notice: 

"That  the  issues  of  law  berein  will  be  bron^t  on  for  trial  on  the  com- 
plaint herein,  verified  February  13,  1912,  the  Elxhlblt  A  attached  thereto,  and 
the  demurrers  of  the  defendants  Herbert  E.  Williams  and  Argns  Realty  Com- 
pany Intoi^oaed  herein  to  the  second  cause  of  action  set  forth  In  the  com- 
plaint her^;  and  I,  the  undersigned,  will  move  this  court  at  a  Special 
Term,  *  *  *  on  May  6th,  *  *  *  for  Judgment  on  the  pleadings  la 
favor  of  the  plaintiff  and  against  the  defendants  *  *  *  on  the  second 
cause  of  action,"  eta 

Under  these  circumstances  the  plaintiff  cannot  be  heard  to  urge 
upon  this  appeal  that  the  court  was  without  authority  to  pass  upon 
the  issues  of  law  raised  by  the  donurrers,  merely  because  at  the  same 
time  the  court  disposed  of  the  plaintiff's  motion  for  judgment  upon 
the  pleadings. 

[2]  We  think  the  court  had  the  authority  to  name  the  conditions 
on  which  it  would  permit  the  plaintiff  to  plead  over,  and  that  the 
imposition  of  $20  in  this  case  was  proper. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.  All  concur. 
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HIDLBT  T.  WALTER  et  al.^ 


{Soprmw  Coort,  Appellate  Division*  First  D^rUu^it   November  8>  1912.) 

1.  ADVEBra  POBBBBBXOIT  Q  12*)— OZJLXH  OT  TiTIJB— Dza(n:.UintB— BsTOFPKL  BT 

Dbbd. 

Where  a  husband,  on  conveying  certain  property  to  his  wife,  did  not  In- 
clude In  the  deed  an  adjoining  strip  of  the  property  in  controversy,  which 
had  been  inclosed  by  a  fence  and  was  used  as  a  passway,  such  deed 
amounted  to  a  disclaimer  by  him  of  any  claim  of  ownership  in  the  strip; 
and  hence  the  wife  contd  not  establlsb  a  claim  of  title  to  the  strip  by 
adverse  possession  on  the  strength  of  any  claim  of  title  which  had  pre- 
viously been  made  by  her  husband. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  H  65, 
66,  -387-393;   Dec.  Dig.  S  12.*! 

2.  MOBTQAOES  (f  621*) — F0BB0U>81TBE — TiTLE^RbUBF  FBOM  BID. 

Where  an  adjoining  property  owner  had  Inclosed  a  strip  of  the  mort- 
gaged property,  2  feet  8  inches  In  width,  running  the  full  length  of  the 
lot,  and  used  the  same  for  a  passway  for  more  than  20  years,  her  right 
to  an  easement  In  the  continued  nse  of  the  way  constltoted  such  a  de- 
fect in  the  title  to  the  mortgaged  iwenibMS  as  Jnstlfled  tbe  pnrdiasar  in 
foreclosure  proceedings  to  refnae  to  comply  with  his  bid. 

[Ed.  Note.— For  otber  cases,  see  Mortgages,  Cent.  Dig.  f  1B21;  Dec 
Dig.  I  521.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  Albert  Ridley,  as  sole  surviving  trustee  under 
the  will  of  Edward  Ridley,  deceased,  against  Magdalena  Walter  and 
others.  From  an  order  denying  the  application  of  the  Kank  Realty 
Company  to  be  relieved  from  the  purchase  at  foreclosure  sale  of  cer- 
tain real  property,  and  from  an  order  denying  said  purchaser's  mo- 
tion for  leave  to  renew  a  former  motion,  it  appeals.  Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MIL- 
LER, and  DOWLING,  JJ. 

John  H.  Post,  of  New  York  City,  for  appellant. 
Middleton  S-  Borland,  of  New  York  City,  for  respondents. 

SCOTT,  J.  These  are  appeals  by  the  assignee  of  a  purchaser  at 
a  foreclosure  sale  from  an  order  denying  its  motion  to  be  relieved 
of  its  bid,  and  from  a  further  order  denying  its  motion  for  a  reargu- 
ment  of  its  former  motion.  We  consider  both  appeals  together,  be- 
cause certain  facts  which  the  appellant  deems  important  are  con- 
tained in  the  papers  used  on  the  second  motion,  which  were  not  pre- 
sented to  the  court  on  the  first  motion. 

The  premises  affected  lie  on  the  northerly  side  of  166th  street,  in 
the  borough  of  the  Bronx,  between  Washington  avenue  and  Rtrk 
(formerly  Railroad)  avenue.  The  property  was  described  in  the  mort- 
gage and  in  the  terms  of  sale  by  metes  and  bounds;  the  description 
commencing  the  boundaries  of  the  lot  at  a  point  on  East  166th  street 
*'at  the  westerly  boundary  of  lands  now  or  formerly  of  George  Hull." 
The  only  objection  to  the  title  which  is  seriously  ui^ed,  and  that  need 
be  considered,  is  the  supposed  claim  of  the  owner  of  the  HuH  prop- 
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erty  to  the  ownership  of,  or  the  right  to  occupy  and  use,  a  strip  of 
land  about  2  feet  8  inches  in  width  running  back  the  full  length  of 
the  lot,  being  part  df  the  land  mortgaged  and  lying  next  west  of  the 
Hull  property.  The  present  owner  of  the  Hull  property,  Mrs.  Anna 
E.  Spaeth,  has  record  title  only  to  the  easterly  line  of  the  mortgaged 
property,  to  wit,  a  line  158  feet  west  Qf  Washington  avenue;  the 
westerly  side  of  her  house  being  on  the  westerly  line  of  her  lot.  She 
derived  title  from  her  husband,  John  L.  Spaeth,  in  1897.  He  ac- 
quired the  premises  in  1864-  from  one  Catherine  E.  James.  When 
John  L.  Spaeth  acquired  possession,  the  strip  in  question  was  in- 
closed by  a  fence.  That  fence  or  its  successor  has  been  maintained 
ever  since  by  said  Spaeth  or  his  wife,  and  still  stands,  although  in 
a  somewhat  dilapidated  condition.  On  the  strip  is  laid  a  plank  walk, 
which  has  been  continuously  used  by  Mrs.  Spaeth  and  her  husband 
for  a  good  many  years,  probably  more  than  20. 

[1]  Under  what  claim  of  right,  if  any,  the  Spaeths,  husband  and 
wife,  have  continued  to  qccupy  and  use  this  strip  of  land  is  not  made 
clear.  True,  Mrs.  Spaedi  says  that,  when  her  husband  acquired  the 
Hull  property  in  the  year  18o4,  he  considered  and  claimed  the  fence 
on  the  westerly  side  of  the  strip  as  the  westerly  boundary  of  his 
land,  and  that  during  his  lifetime  and  until  his  conveyance  "to  his 
wife  he  maintained  possession  of  the  strip  and  claimed  to  be  the  own- 
er thereof.  That  he,  and  his  wife  after  him,  retained  the  use  and 
possession  of  the  strip,  is  doubtless  true;  but  the  wife's  affidavit  as 
to  how  he  claimed  to  be  the  owner  of  it  lacks  specification  as  to  how 
such  claim  was  expressed.  That  fie  did  not  claim  to  be  the  owner 
of  it  in  1897  is  made  quite  clear  from  the  fact  that,  when  he  conveyed 
the  Hull  property  to  his  wife  in  that  year,  he  so  conveyed  the  prop- 
erty by  a  description  which  fixed  its  westerly  boundary  as  158  feet 
from  Washington  avenue,  being  the  line  of  the  westerly  line  of  the 
house  erected  upon  the  premises,  and  excluded  from  the  description 
the  whole  of  the  disputed  strip.  This  amounted,  as  we  think,  to  a 
disclaimer  by  him  of  any  claim  to  the  ownership  of  the  strip,  and 
conclusively  answers  the  contention  that  he  then  claimed  to  own  it, 
and  undertook  to  convey  it  to  his  wife.  She  cannot,  therefore,  es- 
tablish a  claim  to  title  by  adverse  possession  upon  the  strength  of  any 
claim  of  title  which  may  previously  have  been  made  by  her  husband, 
and  she  herself  has  not  been  in  possession  for  20  years,  so  as  to^erect 
a  claim  of  title  upon  her  own  adverse  possession. 

[2]  We  are  not  entirely  satisfied,  however,  that,  even  if  Mrs.- 
Spaeth  could  not  establish  a  claim  to  an  absolute  title  by  adverse  pos- 
session, she  might  not  give  a  purchaser  considerable  trouble  by  assert- 
ing the  ownership,  as  an  appurtenance  to  her  lot,  of  an  easement  of 
access  over  the  disputed  strip.  Her  possession  and  use  and  that  of 
her  husband  before  her  has  been  open,  notorious,  and  continuous, 
^parently  for  much  more  than  20  years,  and  has  been  adverse  to 
the  real  owner,  in  that  the  Spaeths,  by  keeping  the  strip  fenced  off, 
have  openly  asserted  their  right  to  its  exclusive  use.  We  do  not  de- 
sire to  be  understood  as  deciding,  or  even  intimating,  that  such  a 
claim  could  be  successfully  maintained.  To  so  decide  would  probably 
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require  the  a>nsideration  of  facts  not  contained  in  the  papers  on  ap- 
peal. 

It'  is  sufficient  for  the  purposes  of  this  appeal  that  Mrs.  Spaeth 
might  be  in  a  position  to  assert  a  claim  which  it  would  require  litiga- 
tion to  determine,  and  which  cannot  be  definitely  determined  in  this 
proceeding,  to  which  she  is.  not  a  party.  "A  purchaser  on  a  parti- 
tion or  foreclosure  sale  has  a  right  to  expect  uiat  he  will  ao^uire  a 
good  title,  and  the  law  prestunes  that  he  bids  with  that  object  in 
view.  He  should  not  be  left,  upon  receiving  a  deed,  to  the  uncer- 
tainty of  a  doubtful  title,  or  the  hazard  of  a  contest  with  other  par- 
ties, which  ipay  seriously  affect  the  value  of  the  property  if  he  desires 
to  sell  the  same."  Jordan  v.  Poillon,  77  N.  Y.  518.  See,  also,  Flem- 
ing V.  Bumham,  100  N.  Y.  1,  2  N.  E.  905 ;  Crouter  v.  Crouter,  133 
N.  Y.  55,  30  N.  E.  726;  Wanser  v.  De  Nyse,  188  N.  Y.  378.  80  N. 
E.  1088.  117  Am.  St.  Rep.  871.  What  was  said  in  Koechl  v.  Gate 
Development  Co.,  149  App.  Div.  239,  133  N.  Y.  Supp.  763,  affirmed 
205  N.  Y.  591,  98  N.  E-  1106,  is  applicable  to  the  present  case: 

"Willie  ft  la  true  that  the  affidavits  submitted  upon  the  motion  do  not  con- 
cIusiTely  show  that  there  Is  any  defect  In  the  title,  It  la  plain  to  be  seen 
that  Oiere  Is  an  opportunity  for  a  lawsuit,  which  appears  to  be  threatened. 
•  •  •  It  is  true  that  the  facts  do  not  appear  positively;  but  there  Is 
clearly  enough  at  the  claim  of  the  Greenwich  Company  to  make  it  telrly  cer- 
tain that  the  title  to  the  premises  will  be  broofiit  isto  qnesUon  in  some  kind 
of  an  action,  and  it  would  be  a  hardship  to  the  pnrcbaser  *  *  *  to  compel 
him  to  stand  the  exjfeoae  and  annoyance  of  a  lawsuit" 

We  ^ink  that,  under  the  rule  established  in  the  foregoing  and 
many  other  cases,  enough  has  been  shown  to  entitle  the  purchaser  to 
relief  fr<»n  his  bid,  with  a  return  of  the  10  per  cent,  and  auctioneer's 
fees  paid  on  the  sale,  with  interest,  and  the  reasonable  charges  in- 
curred in  the  examination  of  the  title.  If  the  referee  has  not  enough 
in  his  hands  to  meet  these  payments,  the  deficiencv  should  be  made  up 
by  the  plaintiff.  Raynor  v.  Selmes,  52  N.  Y.  579;  Builders'  Mort- 
gage Co.  V.  Berkowitz,  142  App.  Div.  57,  126  N.  Y.  Supp.  464,  af- 
firmed 201  N.  Y.  596,  95  N.  E.  1124. 

The  orders  appealed  from  will  therefore  be  reversed,  with  $10 
costs  and  disbursements  on  each  appeal  to  the  appellant,  and  the  mo- 
tion for  relief  from  the  bid  will  be  granted,  with  $10  costs.  All  con' 
cur. 


In  re  LENT. 

(Supreme  Court,  Appellate  Division,  First  Department   November  8,  1012.) 

ArrOBKCT  AND  CUEKT  (|  44*)— DisaABioiiv— Qbouitds, 

An  attorney,  who  In  violation  of  his  obligation  to  bis  cUoit  appropri- 
ates to  his  own  use  the  proceeds  of  two  checks  for  large  amounts,  which 
he  has  received  from  his  client,  an  administratrix,  to  d^^osit  with  a 
surety  emonny,  wUl  be  disbarred. 

CEd.  Not&— For  other  eases,  see  Attomev  anfl  Client,  Oat  Dig.  |i  OS, 
ffe.q2;  Dec.  Dig.  144.*]  
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Charges  by  the  Association  of  the  Bar  of  the  City  of  New  York 
against  Smitii  Ivent»  an  attorney,  for  professional  misconduct.  Or- 
<lered  disbarred. 

See,  also,  149  App.  Div.  947,  134  N.  Y.  Supp.  1137. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  MILLER,  and  DOWLING,  JJ. 

Henry  A.  Stickney,  of  New  York  City,  for  petitioner. 
Smith  Lent,  of  Sing  Sing,  pro  se. 

INGRAHAM,  P.  J.  The  respondent,  an  attorney  and  counselor  at 
law,  is  charged  with  professional  misconduct  in  receiving  two  checks, 
the  property  of  the  estate  of  Thomas  Stafford,  of  which  the  respond- 
ent's client  Marie  Stafford  was  administratrix,  for  deposit  by  him 
with  the  Fidelity  Deposit  Company,  which  was  surety  on  her  bond 
as  administratrix,  collecting  the  proceeds  thereof,  and  converting  the 
same  to  his  own  use.  One  of  these  checks  was  drawn  to  the  order 
of  Marie  Stafford,  administratrix  of  Thomas  Stafford,  and  the  other 
to  the  order  of  the  estate  of  Thomas  Stafford,  and  both  were  re- 
<xived  the  respondent,  acting  as  attorney  for  the  administratrix  as 
assets  of  the  estate.  The  first  check  he  presented  to  the  administra- 
trix and  asked  her  to  indorse  it,  stating  that  it  was  to  be  deposited 
with  the  surety  company,  and  after  she  had  indorsed  it  he  took  it 
with  him;  but,  instead  of  making  such  deposit,  he  collected  it  and 
converted  the  proceeds  to  his  own  use.  This  check  was  dated  Au- 
gust 28,  1909,  and  was  for  $1,000.  The  second  check  was  also  re- 
ceived by  the  respondent  as  attorney  for  the  administratrix.  He  took 
it  to  her  and  asked  her  to  indorse  it,  stating  that  he  would  go  down 
immediately  and  place  it  with  the  bonding  company.  This  check  was 
dated  April  29,  1910,  was  for  $675,  and  payable  to  the  order  of 
"Marie  Stafford,  Administratrix  of  the  Estate  of  Thomas  Stafford." 
It  was  indorsed  by  the  administratrix,  and  subsequently  by  the  re- 
spondent. In  July,  1910,  the  administratrix  went  to  the  surety  com- 
pany, and  then  for  the  first  time  learned  that  the  respondent  had  not 
deposited  the  checks  with  it  Shordy  after  this  the  re^ondent  wrote 
her  a  letter,  stating  that  he  would  go  down  on  Thursday  or  Friday 
and  pay  the  money  to  the  surety  company,  and  then  follows  a  series 
of  letters,  written  by  the  respondent  to  his  client,  promising  to  r^y 
the  money  to  her. 

The  respondent  admitted  that  he  owed  the  administratrix  $1,690, 
that  he  had  received  the  money  coming  to  the  estate  on  these  che^, 
and  that  he  had  appropriated  them  to  his  own  use,  and  has  never 
repaid  it.  The  respondent  was  then  called  on  his  own  behalf,  and 
said  that  the  complainant  employed  him  in  June,  1908,  as  attorney 
for  the  estate.  He  tries  to  make  out  a  case  of  rendering  professionfd 
services  in  two  estates  of  which  the  complainant  was  administratrix, 
but  it  is  quite  evident  from  the  testimony  that  the  services  he  ren- 
dered were  unimportant  There  was  no  litigation,  and  the  estates 
were  comparatively  small.  He  testified  that  he  asked  the  administra- 
trix to  allow  him  to  use  the  money  represented  by  these  two  diecks, 
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and  that  on  ttiat  statement  she  indorsed  the  checks  and  delivered  them 
to  him.  The  total  amount  of  the  estates  for  which  this  money  was 
received  was  about  $2,000. 

The  referee  has  found  that  the  respondent  agreed  to  deposit  this 
money  with  the  surety  company,  and  obtained  her  indorsement  for 
that  purpose,  that  he  violated  his  agreement,  collected  the  money, 
used  it  for  his  own  purposes,"  and  has  never  repaid  it  The  checks 
were  to  the  order  of  the  estate.  Until  the  estate  was  settled  the  ad- 
ministratrix had  no  authority  to  use  the  money,  except  in  settlement 
of  the  affairs  of  the  estate,  and  it  would  have  been  a  violation  of 
the  administratrix's  duty  to  have  loaned  this  money  to  the  respondent, 
or  for  the  respondent  to  have  used  it,  evfti  with  her  consent;  but  the 
referee  has  found  that  the  testimony  of  the  respondent  as  to  the  cir- 
cumstances under  which  he  received  these  checks  was  false,  that  the 
respondent  received  the  checks  for  the  purpose  of  delivering  them 
to  the  surety  company,  and  in  violation  of  that  promise,  and  his  ob- 
ligation to  his  client  and  to  the  surety  company,  he  collected  the 
money  and  appropriated  it  to  his  own  use,  and  after  an  examination 
of  the  testimony  we  agree  with  the  referee. 

But  one  result  can  follow,  and  that  is  that  the  respondent  should  be 
disbarred ;  and  it  is  so  ordered.   All  concur. 


CASCADE  HOTEL  CO.  v.  ORLEANS  REAL  ESTATE  00. 
(Supreme  Court,  Appellate  Divlalon,  First  D^portmait.   November  8,  1912.) 

1.  JuDQUBNT  (8  109*) — Default. 

Plaintiff's  counsel  answered  "Ready"  on  the  day  for  trial,  and  defend- 
ant's counsel  presented  an  Insufficient  affidavit  for  adjournment,  wblcb 
was  denied,  and  the  court  directed  a  jury  to  be  Impaneled,  when  defend- 
ant's counsel  stated  that  he  "refused  to  go  on  with  the  case,"  and  left 
the  courtroom,  but  returned  aod  stated  that  he  had  an  undefended  di- 
vorce case  at  Special  Term,  whereupon,  on  request  of  the  trial  Judge,  the 
Special  Term  Justice  agreed  to  hold  the  divorce  case  until  trial  of  the 
present  action,  when  the  Judge  directed  the  defendant's  counsel  to  exam- 
ine the  Jury,  whereupon  be  stated  that  he  would  take  no  part  In  such 
examination  and  left  the  courtroom.  Held,  that  defendant  had  suffered  a 
deliberate  defaulL 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  160,  1G2,  179; 
Dec.  Dig.  S  109.*] 

2.  JnoGiiENT  (§  163*) — Defaoi-t — Vacating. 

Where  the  moving  papers  show  no  satisfactory  reascm  why  deftedant 
should  be  relieveA  from  a>  default  Judgment,  It  1b  an  abuse  of  discretion 

to  Bet  It  aside. 

[Ed.  Not&-— For  otber  eases,  see  Judgment^  OenL  Dig.  f  323;  Dec.  Dig. 
8  163.«1 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  the  Cascade  Hotel  Company  against  the  Orleans  Real 
Estate  Company.  From  an  order  vacating  a  default  judgment  for 
plaintiiT.  it  appeals.  Reversed,  motion  to  vacate  denied,  and  judg- 
ment reinstated. 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MII^ 
LER,  and  DOWLING,  JJ. 

Otis  &  Otis,  of  New  York  City  (A.  Walker  Otis,  of  New  York 
City,  of  counsel),  for  appellant. 

Bennett  E.  Siegelstein,  of  New  York  City  (Albert  I.  Sire,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  action  is  for  conversion.  This  case  appeared 
upon  the  Trial  Term  calendar  for  trial  for  Monday,  June  17th.  The 
calendar  was  published  in  the  Law  Journal  on  Saturday,  June  15th, 
on  which  day  counsel  for  the  defendant  called  up  the  plaintiff's  coun- 
sel by  telephone  and  said,  "I  suppose  you  will  be  ready  for  trial  on 
Monday,"  to  which  plaintiff's  counsel  replied,  "Yes,  I  will  be  ready." 
Upon  Monday,  upon  the  call,  counsel  for  both  sides  appearing,  the 
case  was  marked  "ready."  At  the  opening  of  court,  after  recess,  the 
calendar  was  again  called,  and  the  case  again  marked  "ready.".  On 
June  18th  the  case  was  the  sixth  on  the  day  calendar  and  was  marked 
"ready."  On  June  19th  it  appeared  as  the  third  case  on  the  day  cal- 
endar. Counsel  for  plaintiff  answered,  "Ready,"  and  counsel  for  de- 
fendant presented  an  affidavit  of  the  president  of  the  defendant  com- 
pany, which  the  judge  presiding  declared  to  be  insufficient  to  obtain 
an  adjournment,  in  which  he  was  deariy  right,  and  directed  a  jury  to 
be  impaneled.  Counsel  for  the  defendant  then  said,  "I  refuse  to  go 
on  with  the  case,"  and  left  the  courtroom.  Thereafter,  and  before  the 
case  was  opened,  he  returned  with  the  attorney  of  record,  who  stated 
that  he  had  an  undefended  divorce  case  at  the  Special  Term,  Part  III, 
for  trial.  The  justice  presiding  at  the  Trial  Term  sent  to  the  justice 
presiding  at  the  Special  Term,  who  agreed  to  hold  the  undefended  di- 
vorce case  until  the  termination  of  the  trial  of  this  action.  The  trial 
justice  then  directed  defendant's  counsel  to  examine  the  jury,  where- 
upon defendant's  attorney  stated,  "Your  honor  will  note  the  defend- 
ant declines  and  will  not  take  part  in  the  examination  of  the  jury," 
and  thereupon  left  the  courtroom  with  counsel. 

[1,2]  It  is  apparent  that  the  defendant  suffered  a  deliberate  de- 
fault, and  the  moving  papers  disclose  no  satisfactory  reason  why  it 
should  be  relieved  of  said  default.  The  setting  aside  of  the  judgment 
and  reinstating  the  case  for  trial  was,  therefore,  an  abuse  of  discre- 
tion. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  denied,  with  $10  costs,  and 
the  judgment  reinstated. 


PBOPIJD  ex  reL  BAX  T.  McANBNT,  President  of  Borough  of  Manhattan. 
<Si9raiie  Gonrt,  .^ip^late  DiTisl(m,  First  D^MUtment  November  8,  1012.) 
llAHDAitus  (8  76*) — OiviL  Sebtice — ^Abolition  of  Positiok — Vaoanot — Ap- 

POINTMBNT. 

OtTll  Service  Lew  (Consol.  Laws,  c.  7)  |  22,  as  amended  by  Laws  1910, 
c  264,  provides  that,  where  a  position  in  a  classified  service  is  aboU^ied, 
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the  bead  of  tbe  department  shall  famish  tlie  name  of  the  peraon  af- 
fected to  the  civil  service  commission,  with  a  atatement  and  tbe  date  of 
bia  original  appointment.  Held,  that  where  r^tor  was  oni^oyed  as  fore- 
man painter  In  the  bureau  of  buildings,  and  his  position  was  abolished 
and  his  name  certified  as  provided  by  section  22;  there  was  no  existtns 
vacancy,  nor  was  the  presld«it  of  the  bureau  required  to  create  a  n- 
cancy  bj  the  ranoval  of  some  other  person  for  his  benefit,  and  he  was 
not  entitled  to  mandamus  to  ecunpti  bis  rdnatatemoit 

lEd.  Not6— For  other  cases,  see  Mandamus,  Cent  Dig.  If  1S8-100; 
Dec  Dig.  f  m«] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  the  Pe^Ie,  on  relation  of  Samuel  Ray,  for  a  writ  of 
mandamus  directing  Geox^  McAneny,  as  President  of  the  Borough 
of  Manhattan,  to  reinstate  the  relator  to  the  position  of  foreman 
painter  in  the  Bureau  .of  Buildings.  From  an  order  denying  a  writ, 
relator  appeals.  Affirmed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHUN, 
UVUGHUN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  J.  Talley,  of  New  York  City  (Denis  R.  O'Brien,  of  Brook- 
lyn, on  the  brief),  for  appellant. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Elliott  S. 
Benedict,  of  New  York  City,  of  couns^,  and  Terence  Farley,  of  New 
York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  The  order  appealed  from  should  be  affirmed, 
upon  the  ground  that  the  relator  has  not  shown  that  there  is  any  va- 
cancy existing  to  which  he  could  be  appointed,  and  that  the  respond- 
ent is  not  required  to  create  a  vacancy  by  the  removal  of  some  other 
person  for  his  benefit.  Matter  of  Breckenridge,  160  N.  Y.  103,  54  N. 
E.  670;  People  ex  rel.  Chappel  v.  Lindenthal,  173  N.  Y.  524,  66  N. 
E.  407;  Matter  of  Gilfillan,  127  App.  Div.  846,  111  N.  Y.  Supp.  808, 
affirmed  on  opinion  betew  193  N.  Y.  655,  87  N.  E.  1119;  People  ex 
rel.  Forest  v.  Williams,  140  App.  Div.  723,  125  N.  Y.  Supp.  583; 
Barton  v.  Brannan.  141  App.  Div.  295, 126  N.  Y.  Supp.  47. 

The  position  that  he  occupied  has  been  abolished.  No  one  has  been 
appointed  in  his  place,  and  the  command  of  the  statute  (section  22  of 
the  Civil  Service  Law  [chapter  7,  Cons.  Laws;  Ch.  15,  Laws  1909], as 
amended  by  chapter  2o4  of  Laws  of  1910),  that  "it  shall  be  the  duty 
of  the  head  of  the  dqsartment  or  office  in  which  such  persons  had 
been  employed  to  furnish  the  names  of  the  person  or  persons  affected 
to  the  state  civil  service  commission,  with  a  statement  in  tite  case 
of  each,  of  the  date  of  his  original  appointment  in  the  sanrice,"  has 
been  complied  with. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements. 
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PEOPLB  ex  rel.  BEHABKA  t.  NATIONAL  SLAVONIC  SOOIBTY  07  THB 
UNITEO)  STATES  OF  AHEBIOA  et  al. 

(SuDrane  Court,  App^ta  DlrlBloii,  Bint  D^nrtment   NoTflmber  8^  1AI2.) 

MaHDAMUB  at  125*) — ^MkUBEBS— IfiXFtTLSIOR. 

The  eonrts  of  New  York  will  not  exoKlae  jurisdiction  by  mandamng 
to  compel  a  beneficial  aasoclatlon,  which  la  a  foreign  corporation,  to  re- 
Instate  an  expelled  member  ag  a  member  of  a  nonresident  lo^ge,  thon^ 
the  association  was  authorised  to  do  bnslneSB  In  New  Yorlc. 

[Ed.  Note.— For  other  cases,  see  Mand«mo%  Cnt  Dig.  If  28^  260; 
Dec.  Dig.  S  125.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People,  on  the  relation  of  Mathias  Beharka. 
against  the  National  Slavonic  Society  of  the  United  States  of  Amer- 
ica and  others.  From  an  order  granting  relator  an  alternative  writ, 
respondents  appeal.  Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MIL- 
LER, and  DOWLING,  JJ. 

Joseph  H.  Kohan,  of  New  York  City,  for  appellants. 
Alfred  B.  Jaworower,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  case  differs  from  the  case  of  People  ex  rel. 
Ruman  v.  Natl.  Slavonic  Society,  144  App.  Div.  574,  129  N.  Y.  Supp. 
603,  in  that  it  appears  in  this  case  that  the  parent  society,  a  member- 
ship corporation  organized  under  the  laws  of  the  state  of  Pennsyl- 
vania, has  been  authorized  to  do  business  in  this  state.  But  it  is  none 
the  less  a  foreign  corporation.  The  relator  is  a  nonresident,  and  the 
subordinate  lodge  from  which  he  was  expelled  is  not  a  resident  lodge 
of  the  state  of  New  York.  Under  such  circumstances,  the  courts  of 
this  state  should  decline  jurisdiction,  even  if  they  have  it. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs. 


OEIVEB  BEFINING  CO.  T.  ASPEORBN  et  aL 
{Supreme  Conrt,  ^^^eUate  Division,  First  Department   November  8»  1012.) 

1.  APFCAZ.  and  EbBOB  (I  860*) — QlTESTIonB  RbVXKWABUB — ^WlTHDBAWAI.  OV 

Case  itiom  Jxjbt — Questions  op  Fact. 

Where,  at  the  close  of  the  trial,  the  conrt,  with  the  acqnlescence  ot 
both  parties,  withdrew  the  case  from  the  jury  and  directed  a  verdict 
there  are  no  disputed  questions  of  fact  to  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  8467- 
3475;  Dec  Dig.  }  866.*] 

2.  BB0KZB8  (  89*) — C0UPBNBAllOIT~"C0MUISai0N.'* 

The  idea  of  the  word  "commission"  Involves  the  meaning  that  a  snm 
of  money  le  paid  to  an  agent  for  effecting  a  sale  to  a  third  person ;  and, 
while  It  is  not  customary  for  a  seller  to  pay  a  commission  to  a  pur- 
chaser, tt  1>  oompetoit  for  a  seller  to  offer  a  pnrchaaor  a  rebate  and  call 
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it  a  commission;  but,  where  that  is  Intended,  the  expression  ol  the  In- 
tention of  the  parties  must  be  clear. 

[Ed.  Note.— For  other  cases,  see  Broken,  Gent  Dig.  U  87,  42,  64;  Dec 
Dig.  {  39.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1303,  1804.] 

3.  Beckers  ({  30*) — Cortbacts — Commission  Payable  to  Pdschaskb. 

An  owner  of  an  oil  refining  plant  offered  to  sell  the  same  on  specified 
terms,  and  added  that,  if  a  sale  was  made,  he  would  pay  to  the  purcliaser 
a  specified  commission.  The  proposition  was  not  accepted  wittiin  the 
time  specified  for  acc^tanca  Several  months  later  the  pvn^ser  offered 
to  purchase  th^  property  for  a  spedfled  price,  "other  cooditbuu  as  per 
option  given  •  •  •  previously."  The  proposition  was  accepted  by 
the  owner,  and  the  agreement  between  the  parties  was  reduced  to  writ- 
ing ;  but  such  agreemmt  was  silent  on  the  subject  of  commlBtioiL  ITeld, 
that  the  purchaser  was  not  entitled  to  a  commission. 

[Ed.  Note.— For  other  casei^  see  Brokers,  Cent  Dig.  ||  87,  ^  64;  Dec 
Dig.  I  39.*j 

4.  Contracts  (|  24B*) — Contbaot  Rkducbd  to  WRmNO — E^veot  ot  Pbiob 

Nbqotiationb. 

A  written  agreement,  purporting  to  cover  the  whole  subject  of  the 
obligations  of  each  party  to  the  other,  supersedes  all  previous  negotia- 
tions between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  y  112ft,  1130; 
Dec  Dig.  I  245.*] 

tS.  Appeai,  and  Esbob  (J  1175*) — Disposition  of  Case  on  Appbai- 

Where  both  parties  on  the  trial  acquiesced  in  the  disposition  of  the 

case  of  a  matter  of  law,  and  there  Is  no  dispute  of  fact  the  Appelate 

Division  may,  under  Code  Civ.  Proc.  |  1317,  as  amended  by  Laws  1912, 

c  380,  award  such  judgment  as  Justice  requires. 
[Ed.  Note.— For  other  caaes^  see  Appeal  and  Error,  Cent  Dig.  H  457S- 

4687;  Dec  Dig.  |  1175.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Oliver  Refining  Company  against  Adolph  Aspegren 
and  another.  From  a  judgment  entered  on  a  directed  verdict  for  de- 
fendants, plainti£f  appeals.  Reversed,  and  judgment  entered  for  plain- 


See,  also,  136  N.  Y.  Supp.  1143. 

Argued  before  INGRAHAM.  P,  J.,  and  LAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Henry  W.  Baird,  of  New  York  City,  for  appellant. 
Benno  Lewinson,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  only  question  raised  on  this  appeal  is  as  to  the 
propriety  of  the  allowance  by  the  court  of  certain  counterclaims  in  be- 
half of  dtefendants.  At  the  close  of  the  trial  the  court,  with  the  ac- 
quiescence of  both  parties,  withdrew  the  case  from  the  jury  and 
directed  a  verdict.  There  are,  therefore,  no  disptited  questions  of 
fact  to  be  considered. 

[  1  ]  The  plaintiff  was  in  the  year  1905  tiie  owner  of  an  oil  refining 
plant  at  Portsmouth,  Va.,  which  it  wished  to  dispose  of,  and  to  that 
end  addressed  a  letter  to  defendants,  under  date  of  October  6,  1905, 
offering  to  said  defendants  "the  option  of  two  weeks  from  date  to 
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rent  or  buy  the  refinery  of  the  Oliver  Bros.  Refining  Company  at 
Portsmouth,  Va.,  as  follows:  If  bought  on  or  before  the  expiration 
of  this  option,  the  price  to  be  $135,000.  If  rented  for  one  year,  the 
rent  to  be  $14,000,  with  the  option  of  buying  at  the  expiration  of  nine 
months  from  this  date  at  $140,000."  There  followed  a  general  de- 
scription of  the  property  offered.  The  letter  concluded  as  follows: 
"If  sale  is  made,  we  to  pay  you  per  cent,  commission."  This 
proposition  was  never  accepted,  and  the  time  fixed  for  the  duration 
of  the  cation  expired. 

Thereafter  the  defendants  made  a  counter  proposition,  offering  a 
rental  of  $13,300  per  annum  from  November  5,  1905,  with  the  option 
of  purchase  for  nine  months  at  $135,000.  This  was  not  accepted ;  but 
the  defendant  hired  the  plant  and  proper^  at  $13,500  per  annum,  and 
remained  in  p<»session  until  July,  1906,  when  negotiations  were  re- 
opened for  a  sale.  Defendants'  offer  then  was  to  purchase  the  plant 
at  $125,000,  to  which  plaintiff  replied,  noting  the  fact  that  the  price 
was  less  than  had  previously- been  asked,  and  s^ing:  "We  feel  that 
the  property  should  net  us  $125,000  clear."  This  was  on  July  4, 
1906.  On  July  6th  the  defendants  wrote,  confirming  their  offer  of 
$125,000,  to  be  paid  $25,000  in  cash  and  $100,000  in  bonds.  They  of- 
fered to  buy  the  supplies  on  hand  for  cash,  and  to  make  a  contract  to 
refine  Plaintiff's  crude  oil  upon  conditions  and  in  the  way  previously 
agreed  upon.  The  letter  contains  this  clause,  upon  which  defendants 
base  their  claim  for  commissions:  "Other  conditions  as  per  option 
given  us  previously."  On  July  7th  plaintiff  wrote,  accepting  the  offer 
of  $100,000  in  bonds  and  $25,000.  A  few  days  later,  on  July  17, 
1906,  a  formal  agreement  was  entered  into  between  plaintiff  and  de- 
fendants, wherein  defendants  undertook  to  organize  a  corporation 
to  take  the  property  and  execute  a  mortgage,  and  provided  that  pay- 
ment should  be  made  as  follows:  $25,000  in  cash  and  $100,000  in 
bonds  of  the  oMnpany  to  be  organized.  The  agreement  contain^  a 
number  of  clauses  and  condlitions,  but  made  no  reference  to  the  com- 
missions now  claimed  by  defendants.  When  it  came  to  taking  title 
under  this  agreement,  the  defendants  made  certain  claims,  including 
a  claim  to  commissions.  These  the  plaintiff  declined  to  accede  to,  but, 
in  order  not  to  delay  the  transfer,  entered  into  an  agreement  that  all 
the  matters  then  in  dispute,  including  defendants'  claim  to  a  com- 
mission, be  "hereafter  adjusted  between  Aspegren  &  Co.  and  the 
Oliver  Bros.  Refining  Company."  It  is  not  disputed  that  defendants 
were  the  real  purchasers  of  the  property;  the  Portsmouth  Refining 
Company  being  organized  merely  to  facilitate  the  transfer  and  to  ex- 
ecute the  bonds  given  in  payment. 

[I,  3]  It  is  unusual,  and  quite  contrary  to  the  customary  method 
of  doing  business,  for  a  seller  to  pay  a  commission  to  a  purchaser. 
The  very  idea  of  a  commission  involves  the  meaning  that  a  sum 
of  money  is  paid  to  an  agent  for  effecting  a  sale  to  a  third  party. 
Doubtless  it  is  competent  for  a  seller  to  offer  a  purchaser  a  rebate 
or  deduction  from  a  stated  price,  and  to  call  it  a  commission;  but, 
if  diis  is  intended,  the  expression  of  die  intentkm  should  be  quite 
clear.  Whether  this  is  what  plaintiff  intended  when  it  wrote  the  first 
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letter  of  October  6,  1905,  is  not  at  all  certain ;  but  at  all  events  it  was- 
coupled  with  a  proposition  which  was  never  acc^ted.  When  defend- 
ants assumed  the  position  of  prospective  pun^asers,  and  negotiated 
for  a  sale  to  themselves  at  a  reduced  price,  the  offer  of  a  commission 
included  in  the  original  option  fell,  and  could  not  be  deemed  to  have 
been  revived,  except  by  clear  and  unmistakable  expressions.  The 
clause  in  defendants'  letter  of  July  6th,  "Other  conditions  as  per  <^ 
tion  given  us  previously,"  which  was  never  in  terms  accepted  or  agreed 
to  by  plaintiff,  camiot  be  said  to  constitute  a  clear  agreement  de  novo 
to  pay  any  stun  by  way  of  rebate  or  commissions. 

[4]  Finally,  the  agreement  between  the  parties  was  reduced  to 
formal  shape,  either  by  defendants'  lawyer,  or  at  least  with  his  ap- 
proval. That  agreement  purports  to  cover  the  whole  subject  of  the 
obligations  of  each  party  to  the  other,  and  must,  on  well-established 
principles,  be  deemed  to  have  merged  and  superseded  all  previous 
negotiations  between  the  parties.  It  was  entirely  silent  on  the  sub- 
ject of  OMnmissions,  but,  on  the  contrary,  provided  that  the  whole 
purchase  price  should  be  paid  to  plaintiff  in  money  and  bonds.  We 
are  therefore  of  the  opinion  it  was  error  to  dlow  a  recovery  by  de- 
fendants for  the  commissions  claimed. 

As  to  the  other  counterclaim  allowed  by  the  court,  and  which  is 
for  a  small  sum,  the  record  comes  to  us  m  such  shape  that  we  are 
unable  to  say  that  it  was  improperly  allowed. 

[5]  Our  conclusion  is  that  the  judgment  is  erroneous  as  to  the  coun- 
terclaim allowed  for  commissions.  Its  disallowance  will  result  in  a 
judgment  for  plaintiff;  and,  as  there  is  no  dispute  of  fact,  and  both 
parties  on  the  trial  acquiesced  in  the  disposition  of  the  case  as  a  mat- 
ter of  law,  we  may  proceed  to  award  judgment  as  justice  requires. 
Code  Civ.  Pro.  §  1317,  as  amended  by  Laws  1912,  c.  380. 

The  judgment  appealed  from  will  therefOTe  be  reversed,  with  costs 
and  disbursements  to  the  appellant,  and  judigment  entered  in  favor  of 
the  plaintiff  for  such  sum,  with  costs,  as  upon  settlement  of  the  ozder 
may  be  fotmd  to  be  due. 

Settle  order  on  notice.  All  concur. 


(Supreme  Cour^  Appellate  Dtvialon,  First  Department  Noreniber  8,  1U2D 

ATTOBNXT  AITD  CUBHT  m  44*) — ^LUBXLmBS  OT  ATTOBITBT  to  GtZEITT— FAILUn 
TO  ACCOUZTT  VOB  COLIXOTIONS. 

Wbere  an  attorney  collected  money  from  a  railroad  company  for  an 
Injury  to  a  client  and  appropriated  it  to  his  own  use.  even  though  he 
«xpected  to  be  able  to  collect  money  due  Mm  from  other  persons  and  re- 
pay the  money  so  misappropriated.  It  Is  professional  misconduct  and  a 
misappropriation  of  trust  funds,  which  will  entitle  such  attorney  to  severe 
censure. 

[Ed.  Note. — For  other  eases,  see  Attorney  and  Ollent,  Cent'  Dig.  K 
55,  56,  62 ;  Dec.  Dig,  j  44.*!  
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Charges  by  the  Association  of  the  Bar  of  professional  misconduct 
against  Wilham  E.  Kisselburgh,  Jr.,  an  attorney.  Judgment  censur- 
ing the  attorney  entered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN. 
CLARKE,  SCOTT,  and  DOWI.ING,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
William  E.  Kisselburgh,  Jr.,  pro  se. 

PER  CURIAM.  The  respondent  is  charged  with  having  collected 
from  the  Interborou^  Rs^id  Transit  Company  the  sum  of  $200  for 
the  injuries  sustained  by  a  client,  of  which  sum  he  paid  to  his  client 
$75  and  converted  the  balance  to  his  own  use.  After  the  charges 
were  submitted  to  the  petitioner,  the  respondent  paid  to  his  client  the 
balance  of  the  amount  due. 

The  respondent  in  his  answer  admits  that  he  personally  collected 
this  sum  of  $200,  in  which  the  respondent  had  an  interest  of  25  per 
cent.,  that  he  mingled  this  money  with  his  own,  and  spent  so  much 
therefrom  that  he  was  unable  to  pay  the  c(»nplainant  all  the  money 
due  her,  all  the  time  believing  and  having  reason  to  believe  that  upon 
his  return  to  New  York  more  than  sufficient  money  to  pay  her  would 
be  paid  to  the  respondent  from  money  due  and  promised.  The  re- 
spondent thus  admits  that  he  received  money  in  settlement  of  the 
claim  of  his  client  against  a  railroad  company  and  appropriated  it  to 
his  own  use.  This  of  itself  is  serious  professional  misconduct,  and 
deserves  and  should  receive  severe  censure.  He  received  this  money 
as  the  money  of  his  client,  to  it  the  dieat  was  absolutely  entitled,  and 
it  was  a  misappropriation  of  his  client's  money  for  him  to  apply  it 
to  his  own  use.  It  was  no  excuse  that  he  expected  to  be  able  to  col- 
lect money  due  him  from  other  persons,  and  so  repay  money  so  mis- 
appropriated. Attorneys  must  understand  that  to  use  their  chents' 
money  that  has  come  into  their  hands  is  not  only  professional  mis- 
conduct, but  a  misappropriation  of  money  received  in  a  fiduciary  ca- 
pacity, not  justified  by  any  expectation  of  being  able  to  repay  the 
money,  or  by  any  necessity  of  the  attorney.  The  use  of  a  client's 
money  for  an  attorney's  personal  benefit  is  in  itself  professional  mis- 
conduct and  a  misappropriation  of  trust  money,  which  a  subsequent 
restitution  does  not  condone. 

The  court  has  considered  the  explanation  offered  by  the  respond- 
ent upon  the  question  as  to  the  penalty  that  should  be  inflicted,  and 
under  all  the  circumstances  have  concluded  that  for  the  offense 
charged  the  respondent  must  be  severely  censured. 

S^e  order  on  notice. 


LEWIS  T.  BLACKWOOD. 

<Supreme  Court,  Appellate  Dtvlslon,  First  Department   Nov«iiber  8,  1912.) 

1.  EviDBNCB  (i  466*) — ^BxiBinsio  EvxiniNCi  AiTBOTiNa  WBrciNa»--"BsGiruB 
Enoaoeubnt." 

A  manager  of  a  theater  wired  a  theatrical  agency  to  offer  plaintiff 
a  regular  engagement,  commendng  the  first  week  In  July,  to  which  the 
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agency  replied  that  plalntUt  could  come  until  September  1st  The  man- 
ager then  wired  the  agency  that  he  coold  not  conalder  plaintiff  for  the 
munmer  only,  bat  vould  give  HOO  a  week  until  September,  and  $i3S 
after  that  date,  which  offer  was  accepted.  Seid,  that  tbe  telegrams  tbem- 
selvee  showed  that  the  engagement  was  at  least  for  some  definite  period 
extending  beyond  the  summer,  and  Justified  evldaice  that  in  the  theatrical 
business  the  words  "regular  engagement"  had  a  definite  meaning,  and 
as  applied  to  an  engagement  In  a  threater  which  ran  throughout  the 
year  meant  an  engagement  for  62  weeks. 

[Ed.  Note.— For  other  cases,  see  Bvldoioe,  Oent  Dig.  H  2106,  2106; 
Dec.  Dig.  I  4C>a*] 

2.  PbIHCIPAL  jUTO  AOIMT  (1 177*) — ^KHOWUDGI  OV  AoSBTV— bCFDTZRO  TO  Fsiir- 

CIPAL. 

Where  the  manager  of  a  corporation  In  his  own  name  wired  a  theatrical 
agency  to  offer  plaintiff  a  regular  engagement,  which  was  done,  and  the 
contract  completed,  in  an  action  on  the  contract,  evidence  that  six  months 
before  the  making  of  the  contract  the  agency  was  informed  that  snch 
manager  was  acting  for  the  corporation  was  Inadmissible  to  charge  the 
actor  with  notice  that  such  manager  was  acting  as  agent  for  a  disclosed 
principal,  since  he  was  not  chargeable  with  the  knowledge  of  the  agmcy 
acquired  at  a  different  time  and  wholly  unconnected  with  its  agency 
for  him,  especially  as  the  agency  merely  nxAoiL  as  a  go-between  or  agent 
of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  CeaL  Dig.  11670- 
679;  Dec  Dig.  1 177.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  N.  Sheldon  Lewis  against  John  H.  Blackwood.  From  a 
judgment  dismissing  the  complaint  at  the  dose  of  plaintiff's  case,  he 
appeals.   Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  T„  and  CLARKE,  SCOTT,  MII^ 
LER,  and  DOWLING,  JJ. 

John  H.  Hazelton,  of  New  York  Ci^,  for  appellant 
Nathan  Burkan,  of  New  York  City,  for  respondent 

MILLER,  J.  This  is  an  action  for  breach  of  contract,  which,  it  is 
claimed,  was  established  by  the  exchange  of  the  following  tel^rams 
between  the  defendant  in  Los  Angeles,  Cal.,  and  Mrs.  Beaumont 
Packard,  the  manager  of  a  theatrical  agency  in  New  York: 

"Los  Angeles,  Calif.,  June  24,  1909. 
"Mrs.  Beaumont  Padtard,  1416  Bway.    Offer  Sheldon  Lewis  one  hundred 
ten  a  week  regular  engagement  commencing  first  week  July.  Answer. 

"J<An  H.  Blackwood." 

"June  24.  '09. 

"John  H.  Blackwood,  Belasoo  Theater,  Los  Angeles,  CaL  Lewis  compro- 
mised for  i^eptember  first.  Will  come  until  that  time.  May  arrange  later  to 
stay.  Aaawer.  Mrs.  B.  Packard." 


"Mrs.  Beaumont  Packard,  1416  Bway,  N.  Y.  Cannot  consider  Lewis  or 
any  one  else  summer  only  wire  his  definite  de(dsloa  have  another  In  view. 


"Mrs.  Beaumont  Packard,  1416  N.  T.  C.  12:30  a.  m.  Lewis  all  right  one 
hundred  until  Sept«aber  one  twenty-five  after  September  report  rehearsals 
July  twelve  express  quick  all  possible  photos  nevrepaper  and  lobby  confirm 
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"John  H.  Bladcwood." 
"Los  Angeles,  Calif.,  June  25,  'VS. 


this  by  wire. 


John  H.  Blackwood.' 
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^Jnne  26,  '09. 

"John  H.  Blackwood,  Belasco  Theater,  Lob  Angeles,  Oal.  Lewis  accepts 
hundred  until  September  first  hundred  twenty-five  after.  Will  report  July 
twelvfc   Send  transportation  before  July  second.  Mrs.  B.  Packard." 

The  defendant  ai^lied  to  Mrs.  Packard,  as  he  admits  he  had  been 
in  the  habit  of  doing  for  several  years,  when  he  desired  actors.  Pur- 
suant to  those  telegrams,  the  plaintiflf  went  to  Los  Angeles,  and  on 
July  19th  commenced  playing  at  the  theater  of  which  the  defendimt 
was  manager,  and  continued  for  7  weeks,  at  the  end  of  which  time 
he  was  discharged,  as  far  as  appears,  without  cause.  While  a  num- 
ber of  reasons  are  urged  by  the  respondent  to  support  the  dismissal 
of  the  complaint  at  the  close  of  the  plaintiff's  evidence,  only  two  re- 
quire discussion. 

[1]  Whether  the  telegrams  made  out  a  contract  for  a  definite  term 
depended  on  the  meaning  of  the  words  "regular  engagement"  in  the 
first  tel^ram.  The  evidence  of  the  plaintiff  tends  to  show  that  those 
words  had  a  definite  meaning  in  the  theatrical  business,  and  that  as 
applied  to  an  engagement  in  a  theater  like  the  defendant's,  which  ran 
throughout  the  year,  meant  an  engagement  for  52  weeks.  The  tele- 
grams themselves  furnish  internal  evidence  to  show  that  the  engage- 
ment omtemplated  by  the  defendant  was  at  least  for  some  d^nite 
period  extending  beyond  the  summer.  We  think  the  case  was  one 
which  justified  proof  of  the  meaning  of  the  words  "regular  engage- 
ment," as  used  by  the  defendant,  and  that,  as  explained  by  the  plain- 
tiff's evidence,  the  telegrams  were  sufficient  to  make  out  a  contract 
for  a  definite  term  of  52  weeks. 

[2]  The  defendant  pleaded,  in  effect,  that  at  the  time  of  the  con- 
tract he  was  to  the  knowledge  of  the  plaintiff  acting  as  general  man- 
ager of  the  Blackwood-Belasco  Company,  a  corporation,  and  that  the 
plaintiff  was  employed  by  said  company,  through  the  defendant  as 
agent.  The  defendant  was  allowed  to  offer  certain  evidence,  during 
the  presentation  of  the  plaintiff's  side  of  the  case,  bearing  upon  the 
claim  that  he  was  acting  as  agent  for  a  disclosed  principal.  It  would 
be  sufficient  to  show  the  error  of  the  court  on  this  branch  of  the  case 
to  state  that,  when  the  complaint  was  dismissed,  it  had  not  been 
proved  that  there  was  in  fact  any  such  company  or  corporation  as 
the  Blackwood-Belasco  Company.  But,  assuming  that  that  had  been 
proved,  and  that  it  appeared  that  the  defendant  was  acting  as  agent 
for  it  in  employing  the  plaintiff,  there  is  no  evidence  whatever  that 
the  plaintiff  knew  that  fact.  The  telegrams  were  sent  by  the  defend- 
ant in  his  own  name,  and,  to  show  knowledge  on  the  part  of  the 
l^intiff,  he  relies  upon  a  letter  written  to  Mrs.  Packard  six  months 
before  on  an  entirely  different  matter.  Assuming  that  that  letter  was 
sufficient  to  show  knowledge  on  the  part  of  Mrs.  Packard,  diat  knowl- 
edge was  not  chargeable  to  the  plaintiff.  In  the  first  place,  the  knowl- 
edge did  not  come  to  Mrs.  Packard  in  the  course  of  her  employment, 
or  even  at  a  time  when  she  was  acting  as  agent  for  the  plaintiff. 
Moreover,  the  evidence  shows  that  she  was  a  mere  go-between,  an 
agent  of  both  parties.  She  was  the  defendant's  agent  to  communicate 
his  offer  to  the  plaintiff,  and  she  was  the  latter's  agent  to  communicate 


Digilized  by 


1064 


18T  WW  TOBK  BUPPLBHaHT 


(Sttp.Ct 


his  acceptance  to  the  defendant  Anything  she  may  have  learned  at 
a  different  time,  and  wholly  unconnected  with  her  agenqr  for  the 
plaintiff,  was  not  chargeable  to  him.  The  evidence,  ^owii^;  any 
knowledge  acquired  by  the  plaintiff  after  the  contract  of  employment 
was  made,  could  not  have  the  effect  of  changing  the  contract 

The  judgment  should  be  revei^ed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event  All  concur. 


(Supreme  Court,  Appellate  Division,  Flrat  Department   NoTembw  8,  191&) 

1.  Inbubajicb  (S  388*) — ^Indbknitt  InauBANCE — ^LiABiLtxr. 

An  Indemnity  Insurer,  recelTlng  notice  of  on  action  against  insured, 
and  undertaking,  with  knowledge  of  tlie  facts,  the  defense  of  the  ac- 
tion, and  depriving  insured  of  any  control  of  it,  and  preventing  a  s^tle- 
ment  for  a  comparatively  smalt  snm,  Is,  after  Judgment  against  insured, 
estopped  to  deny  tbat  the  accident  is  within  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Gent  Dig.  ||  1026,  102T, 
1030,  1035, 1040,  1057;  Dec.  Dig.  {  388.*] 

2.  Pabtibs  (S  80*) — ^Defect  or  Parties— Objection — Devubseb. 

Where  an  action  on  an  indemnity  policy  was  brought  by  an  <»<w1gneft 
thereof,  who  sou^t  to  recover  on  the  ground  that  a  third  person  had  <Ah 
tained  Jijdgmeut  against  him,  a  defect  of  parties,  if  any,  was  aiq>arait 
from  the  face  of  the  complaint  and  an  objection  thereto  must  be  taken 
by  demurrer. 

[Sd.  Note.— Tor  other  cases,  see  Parties,  Cent  Dig.  ||  128-131, 170;  Dec 
Dig.|8a«] 

8.  IiranKAHCK  888*) — ^InDEMNrrr  Insubakck — ^Liabxxjtt. 

An  Indemnl^  InsurOT,  controlling  the  defense  of  an  acUon  against  in- 
Bured,  and  neglecting  to  aH>eal  from  a  Judgmmt  against  Imnued,  may 
not  defeat  an  action  on  the  policy  on  the  ground  that  there  bad  beu 

no  adjudication  by  a  court  of  last  resort 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  1026,  1027. 
1030,  1035,  1040,  1057;  Dea  Dig.  {  388.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacob  Rosenbloom  against  the  Maryland  Casualty  Com- 
pany. FnMi  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

Argued  beforelNGRAHAM.P.  J.,and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

James  J.  Mahoney,  of  New  York  City,  for  appellant 
M.  E-  Kelley,  of  New  York  City,  for  respondent. 

SCOTT,  J.  There  are  no  disputed  questions  of  fact,  as  was  con- 
ceded by  both  parties  at  the  close  of  the  trial,  when  both  moved  for 
a  direction  of  a  verdict,  and  neither  asked  that  any  question  be  sub- 
mitted to  the  jury. 

The  defendant  issued  its  policy  of  indemnity  insurance  to  the  Ap- 
ollo Realty  Company,  as  owner  of  a  building  in  course  of  construc- 
tion in  the  city  of  New  York.    The  Realty  Ccrapany  afterwards 

*For  oUiar  cum  m«  nuiw  toplo  A  i  wnamu  In  Deo.  A  Am.  Dtgi.  190T  to  dktm,  A  Rfl9*r  I&tetM 


ROSENBLOOM  T.  MARYLAND  CASUALTY  00. 


Sup.  Ct) 


BOSBNBLOOH  Y.  MASTLAirD  OABUALTT  00. 


1065 


conveyed  the  premises  to  plaintiff  and  two  other  persons,  and  at  the 

same  time  assigned  and  actually  delivered  the  policy  to  its  grantees, 
with  the  consent  of  the  defendant,  which  was  indorsed  in  writing 
upon  the  policy.  The  erection  of  the  building  wis  proceeded  with  by 
several  general  contractors,  so  that  no  one  contractor  was  in  charge  of 
the  whole  work;  the  premises  remaining  in  the  general  possession 
and  control  of  the  owners.  On  June  11,  1906,  one  Julius  Goldstein, 
in  the  employ  of  one  of  the  contractors,  fell  through  the  iron  beams 
on  the  fourth  floor  to  the  ground  below,  sustaining  injuries.  He  sued 
the  owners  for  damages,  upon  the  ground  that  they  had  failed  to  per- 
form the  statutory  duty  of  planking  over  the  floors.  His  complaint 
set  forth  clearly  the  grounds  upon  which  he  sought  to  hold  the  own- 
ers liable. 

Notice  of  the  accident  was  given  to  defendant  as  soon  as  the  as-  ' 
snred  heard  of  it,  and  when  the  action  was  commenced  the  papers 
were  delivered  to  defendant,  which  undertook  the  defense  without 
protest  or  reservation.  It  drew  an  answer  by  its  own  attorney,  pre- 
pared the  case  for  trial,  subpoenaed  the  witnesses,  and  tried  the  case, 
without  inviting  the  assured  to  participate  in  the  defense.  Indeed, 
it  refused  to  consent  that  the  action  should  be  comprmnised  and  set- 
tled, as  it  could  have  been  at  one  time,  for  a  comparatively  insignifi- 
cant sum.  The  action  resulted  in  a  verdict  for  the  plaintiff  for  $1,500. 
After  the  trial  the  assured  and  the  attorney  for  iJie  insurer  had  ne- 
gotiations concerning  an  s^peal.  The  defendant  did  not  appeal,  and 
did  not  definitely  decline  to  do  so  until  the  time  to  appeal  had  ex- 
pired :  nor  did  it  notify  the  assured  that  they  must  appeal  them- 
selves, if  they  desired  the  judgment  to  be  appealed  against.  The  re- 
sult was  that  plaintiff  was  ultimately  obliged  to  pay  the  judgment,  and 
now  sues  to  recover  the  amotmt  paid. 

[1]  The  defense  mainly  relied  upon  is  that  the  injury  for  which 
Goldstein  recovered  judgment  was  not  a  liability  insured  against  by 
the  terms  of  the  policy.  Whether  it  was,  or  notj  is  perhs^s  open  to 
question,  but  that  question  we  are  not  called  upon  to  consider.  As 
has  already  been  said,  the  complaint  in  the  Goldstein  Case  disclosed 
precisely  the  nature  of  his  claim  and  the  ground  upon  which  he  sought 
to  hold  the  owners  liable,  so  that,  when  the  defendant  assumed  the 
defense  of  the  action,  it  had  every  means  of  ascertaining  whether  or 
not  the  loss  was  one  for  which  it  was  liable  under  its  policy.  It  is 
perfectly  well  settled  that  under  such  circumstances  an  insurer,  who 
has  with  full  knowledge  undertaken  the  defense  of  an  action,  and 
deprived  the  assured  of  any  control  of  it,  will  be  deemed  estopped  to 
deny  that  the  accident  was  within  the  terms  of  the  policy.  Glens  Falls 
Cement  Co.,  v.  Travelers'  Ins.  Co.,  11  App.  Div.  411,  42  N.  Y.  Supp. 
285,  affirmed  162  N.  Y.  399,  56  N.  E.  897;  Brassil  v.  Maryland 
Casualty  Co.,  147  App.  Div.  815,  133  N.  Y.  Supp.  187;  Royle  Min- 
ing Co.  V.  Fidelity  &  Casualty  Co.,  126  Mo.  App.  104,  103  S.  W. 
IC^;  Fairbanks  Canning  Co.  v.  London  Guaranty  &  Accident  Co., 
154  Mo.  App.  327,  133  S.  W.  664;  Tozer  v.  Ocean  Accident  &  Guar- 
antee Corp.,  94  Minn.  478,  103  N.  W.  509;  Globe  Nav.  Co.  v.  Mary- 
land Casualty  Co.,  39  Wash.  299,  81  Pac.  826.  As  this  court  pointed 
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out  in  Brassil  v.  Maryland  Casualty  Co.,  supra,  the  position  of  an 
insurer,  who  denies  its  liability  from  the  first  and  refuses  to  defend, 
is  quite  different  from  that  of  one  who  elects  to  defend  and  thus  ousts 
the  assured  from  any  opportunity  to  defend  himself. 

[2]  The  other  grounds  upon  which  a  reversal  is  asked  do  not  c(»n- 
mend  themselves  to  our  judgment  and  require  no  extended  comment 
If  there  was  a  defect  of  parties  plaintiff,  that  fact  appeared  on  the 
face  of  the  onnplaint  and  the  objection  should  have  been  taken  by 
demurrer.  Sullivan  v.  New  York  R.  C.  Ca,  119  N.  Y.  356.  23  N. 
£.  820. 

[8]  The  objection  that  there  has  been  no  adjudication  a  court 
of  last  resort  can  hardly  be  seriously  urged,  when  it  was  the  defend- 
ant itself  that  neglected  to  appeal. 

The  judgment  and  order  must  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department    Novembw  8,  1912J 

SUBBOOATIOII  (J  26*)— PEBSOHS  KlfTITIJID — TOLUKTBEB8. 

Testatrix  In  18S9  executed  a  mortgage  on  a  leasehold  to  secure  a  bond 
for  $2,600,  and,  the  repreeentatlTe  of  the  bondholder  havli^  demanded 
payment  testatrix's  administratrix  In  1902,  the  necntor  haTlng  died,  ap- 
plied to  plalntur,  the  repreeentatlTe  of  another  estate,  for  a  ^000  loan 
with  whldi  to  pay  the  mortgage  Indebtedness  and  taxes  cm  the  lease- 
hold, giving  as  security  two  bends,  for  11,500  each,  and  a  mortgage  <m 
the  leasehold,  and  the  sum  borrowed  was  used  to  pay  tiie  $2,500  mort- 
gage, leaving  a  surplus  which  went  Into  the  estate.  PlalntUC  thereafter 
assigned  the  bonds  and  mortgage  to  herself  Individually,  and  in  1910  be- 
gan action  and  procured  deficiency  judgments  against  defendant  who  was 
meanwhile  appointed  administratrix  with  the  will  annexed  of  testatrix's 
estate,  and  seeks  to  charge  the  realty  of  such  estate  to  satls^  the  Judg- 
ments. Beld,  that  plalntiiTs  loan  to  the  administratrix  was  not  made 
on  the  faith  of  the  orighial  indebtedness,  but  on  new  security,  and  in 
making  the  loan  she  mn  a  mere  volunteer,  having  no  interest  to  protect 
so  that  she  cannot  charge  testatrix's  realty,  on  the  ground  that  thwe  was 
no  available  personalty. 

[Ed.  Not&— For  othor  cases,  see  Snlvogation,  Cent  Dig.  I  67;  Dec  Dig. 
I  26.*1  ^ 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Flora  L.  Vose  against  Joseph  C.  Conkling,  individually 
and  as  administrator,  and  others.  From  an  interlocutory  judgment 
at  Special  Term  (74  Misc.  Rep.  13,  134  N.  Y.  Supp.  718),  overruling 
a  demurrer  to  the  complaint,  defendants  appeal.  Reversed,  and  de- 
murrer sustained. 


Argued  before  INGRAHAM,  P.  L,  and  I^UGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Edgar  J.  Nathan,  of  New  York  City,  for  appellants. 
Stuart  G.  Gibboney,  of  New  York  City,  for  respondent 
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MILLER,  J.  Ann  Maria  Miller  died  on  the  4th  day  of  September, 
1893,  seised  in  fee  of  certain  real  estate,  which  the  plaintiff  in  this 
action  seeks  to  have  charged  with  the  payment  of  two  deficiency  judg- 
ments against  an  administrator  of  the  said  decedent,  basing  her  right 
to  that  relief  upon  the  following  facts :  The  said  decedent  owned  two 
leaseholds,  upon  one  of  which  she  had  given  a  mortgage  on  the  5th 
of  September,  1889,  to  secure  the  payment  of  her  bond  for  the  sum 
of  $2,500  to  one  Matilda  Wall.  By  her  will,  after  directing  the  pay- 
ment of  her  debts  and  making  certain  small  bequests,  she  gave  her 
property  to  trustees  to  divide  the  income  among  her  husband  and  two 
children,  a  son  and  a  diaughter,  until  the  death  of  her  husband  and  son, 
and  upon  their  death  she  gave  the  remainder  to  her  daughter  abso- 
lutely. Her  executor  and  trustee,  the  said  husband,  died  on  the  2d 
of  April,  1895,  without  having  settled  the  estate,  and  letters  of  admin- 
istration with  the  will  annexed  were  issued  to  the  daughter.  On  the 
23d  of  July,  1902,  the  representatives  of  Matilda  Wall,  who  had  died. 
demanded  payment  of  the  said  bond  and  mor^;age,  and  the  said  ad- 
ministratrix applied  to  the  plaintiff  and  her  sister,  as  administrators 
of  the  estate  of  Myra  A.  Wheeler,  for  a  loan  of  $3,000,  with  which 
to  pay  the  said  mortgage  indebtedness  and  the  taxes  on  said  lease- 
holds, and  as  security  for  said  loan  she,  as  administratrix,  gave  two 
bonds,  of  $1,500  each,  and  a  mortgage  of  $1,500  on  each  of  said  lease- 
holds. Said  sum  of  $3,000,  thus  obtained,  was  used  to  pay  the  bond 
and  mortgage  of  $2,500,  executed  by  said  testator,  taxes  which  had 
accumulated  cm  said  leaseholds,  and  a  surplus  of  $40.28  remaining 
after  said  payments  was  retained  as  assets  of  the  estate.  Said  loan  of 
$3,000  was  made  by  the  plaintiff  and  her  sister  upon  the  advice  of 
^unsel  that  said  leaseholds  were  good  security,  and  that  the  said  ad- 
ministratrix could  lawfully  execute  mortgages  thereon.  Thereafter 
the  plaintiff,  as  sole  surviving  administratrix  of  Myra  Wheeler,  as- 
signed said  bonds  and  mortgages  of  $1,500  each  to  herself  individually, 
and  on  the  23d  day  of  July,  1910,  began  two  separate  actions  thereon, 
and  recovered  deficiency  judgments  for  $1,510.95  and  $1,482.50.  re- 
spectively, against  the  defendant  Joseph  C.  Conkling,  as  a(hidnistrator 
with  the  will  annexed  of  said  Miller ;  the  former  athninistrator  having 
meanwhile  died  without  having  settled  the  estate,  and  he  haviz^  been 
appointed  as  such. 

The  complaint  alleges  that  said  testatrix  left  no  personal  property, 
"so  far  as  tiiis  plaintiff  has  been  able  to  discover,  except  the  aforesaid 
leaseholds,"  and  we  shall  assume  that  that  is  a  suf¥icient  averment  that 
the  deficiency  judgments  cannot  be  satisfied  out  of  the  personal  es- 
tate. It  is,  of  course,  conceded  that  the  judgments  did  not  bind  the 
decedent's  real  estate.  See  section  1823  of  the  Code  of  Civil  Pro- 
cedure. It  may  be  assumed,  however,  that  they  might  be  enforced 
against  the  personal  estate,  if  there  were  any,  and,  indeed,  the  Code 
inferentially  so  provides.  See  section  1814,  Code  of  Civil  Pro- 
cedure. They  dlid  not  purport  to  be,  and  in  fact  were  not,  based 
upon  a  personal  obligation  of  the  testator.  That  obligation  was 
paid  and  discharged,  and  in  place  of  it  the  obligation  of  the  ad- 
ministrator, as  such,  secured  by  mortgages  <m  personal  property, 
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executed  by  the  admiiiistratorf  was  accepted.  The  obligation  is  not 
even  for  the  same  amount  as  the  original  oblation,  but  is  for  a  larger 
sum.  part  of  which  was  used  to  pay  taxes,  and  the  rest  went  into  the 

hands  of  the  administrators  as  part  of  the  personal  estate.  The  loan 
was  not  made  on  the  faith  of  the  original  indebtedness,  but  on  security 
which  was  thought  to  be  ample.  The  purpose  of  the  transaction  was 
in  part  to  pay  the  obligation  of  the  testator,  and  by  that  payment  that 
obligation  was  discharged,  and  in  its  place  a  new  obligation,  with  dif- 
ferent security,  was  substituted.  After  the  lapse  of  years,  that  secu- 
rity turned  out  to  be  insufficient;  but  that  does  not  justify  a  resort  to 
the  original  obligation,  which  parties  did  not  intend  to  keep  alive 
The  plaintiff  had  no  interest  whatever  to  protect  in  advancing  money 
to  discharge  the  obligation  of  the  said  testator,  and  in  doing  so  was  a 
mere  volunteer.  Koehler  v.  Hughes,  148  N.  Y,  507,  42  N.  E.  1051. 
She  cannot,  therefore,  ask  that  an  obligatitm  be  kept  on  foot  which  she 
expected  to  be  extinguished.  If  it  had  turned  out  that  for  any  reason 
the  security  accepted  by  her  was  invalid,  a  different  question  would 
arise.  But  she  has  had  her  security.  She  has  been  permitted  to  fore- 
close her  mortgages,  and  now  has  judgments  against  the  administrator 
for  the  deficiency.  That  is  all  she  contemplated  getting  when  she  made 
the  loan.  She  has  merely  been  disappointed  in  the  amount  which  the 
leaseholds  sold  for  at  foreclosure  sale.  But  that  may  have  been  due 
to  changed  conditions,  and  it  may  have  been  due  to  a  mistake  as  to 
the  value  of  the  leaseholds  when  the  loan  was  made.  Whatever  the 
cause,  it  does  not  justify  a  resort  to  an  obligation  which  all  the  parties 
intended  to  have  discharged. 

The  administrator  could  not  have  created  a  valid  lien  upon  the  real 
estate  directly  by  mortgage,  and  that  result  cannot  be  accomplished  in- 
directly in  the  method  attempted  by  the  plaintiff  in  this  case.  The 
plaintiff  accepted  an  obligation,  enforceable  against  the  personal  es- 
tate, secured  by  mortgages  on  a  particular  part  of  the  personal  estate, 
and  she  must  look  to  the  obligation  and  the  security  on  the  faith  of 
which  she  advanced  her  money.  This  result  is  not  inequitable.  If 
the  mortgage  given  to  Matilda  Wall  had  been  foreclosed,  when  pay- 
ment was  demanded  in  1902,  it  is  not  at  all  unlikely  that  the  one  lease- 
hold, upon  which  it  was  a  lien,  would  have  soM  for  enough  to  pay  it 
.At  any  rate,  the  two  leaseholds  were  then  considered  adequate  secu- 
rity for  a  larger  simi. 

The  interlocutory  judgmept  is  reversed,  with  costs,  and  the  demur- 
rer is  sustained,  with  costs,  with  leave  to  the  plaintiff  to  serve  an 
amended  complaint,  on  payment  of  rosts  in  this  court  and  in  the  court 
bek>w.  All  concur. 
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In  re  QUITfifAN. 


{Sapreme  Court,  Appellate  Division,  First  D^rtmoit   Norembw  8,  1012.) 

1.  ArrosiraT  and  Guxiit  (S  40*)— Disbabuehi^Dkcbit  in  Pbooeedino  roi 

ADiasstON  TO  Bab. 

Where  one.  who  had  been  imprisoned  In  the  state  reformatory  npon 
a  conTlctlon  for  crime,  applied  for  admission  to  the  bar.  and  suppressed 
the  fact  of  his  conviction,  presenting  a  certificate,  porportlnK  to  be  signed 
by  an  attorney,  which  certilled  that  he  was  a  clerk  in  such  attorney's 
office  during  the  time  of  his  imprisonment,  the  frand  practiced  on  the 
court  would  Justify  the  disbarment  of  the  attorney  thns  obtaining  his 
admission. 

[Kd.  Note. — For  other  cases,  see  Attorney  and  Client,  Gait  Dig.  |  68;  ' 
Dec  Gig.  S  40.»] 

2.  Attobnet  and  Cusnt  {{  44*) — Disbabiiknt — ^PBAcnctNa  Fraud  and  De- 

ceit ON  Clibntb. 

The  defrauding  of  clients  out  of  considerable  sums  of  money,  and  the 
failure  to  perform  Bervlcee  for  which  he  was  enyiloyed  and  paid,  would 
justify  the  disbarment  of  an  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorn^  and  Client,  Cent  Dig:  H  S6, 
66,02:  Dec  Dig.  I  44.*] 

8.  Attobnet  and  Client  (}  38*) — Disbabhbht — ^Pmunnro  Ddbaibed  At- 
tobnet TO  pBAcncB  IN  His  Name. 

Where  an  attorney  permitted  a  disbarred  attorney  to  practice  law  In 
his  name,  such  act  disqualified  him  from  any  ri^t  to  further  practice. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  ||  61, 

61 ;  Dec.  Dig.  |  38.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Disbarment  proceedings  by  the  bar  of  the  City  of  New  Yofk 
against  Max  D.  Quitman.   Respondent  disbarred. 

See,  also,  148  App.  Div.  891,  132  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM,  P.  J.,  and  McI^AUGHLIN, 
CLARKE.  SCOTT,  and  DOWUNG.  JJ. 

Keyes  Winter  and  £inar  Chrystie.  both  of  New  York  City,  for  pe- 
titioner. 

Irving  £.  Zeigler,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  [1]  The  very  jcareful  and  exhaustive  report 
of  thq  referee  renders  it  unnecessary  to  consider  the  facts  of  this 
case  in  detail,  and  we  approve  his  conclusion  that  the  charges  have 
been  fully  proved.  It  appears  that  prior  to  the  8th  of  February,  18^, 
the  respondent  had  been  in  the  employ  of  Henry  M.  Goldfogle,  an 
attorney  at  law',  and  that  on  that  date  the  respondent  was  convicted 
in  the  Court  of  General  Sessions  for  the  City  and  County  of  New 
York  of  having  taken  and  harbored  one  Kingsbury,  a  female  under 
die  age  of  16  years,  for  the  purpose  of  prostitution,  for  which  he 
was  sentenced  to  be  imprisoned  in  the  state  reformatory  at  Elmira; 
that  he  remained  at  said  institution  until  November  2,  1889,  when 
he  was  released  on  parole  and  was  re-employed  by  the  firm  of  Gold- 
fogle &  Cohen,  attorneys  at  law,  in  a  clerical  capacity;  that  subse- 

•For  oUiar  omm  sm  wms  toplo  a  i  httiibbb  Id  D«c.  A  Am.  Digi.  1907  to  dat%  A  Rap'r  IndttM 
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quently,  in  the  month  of  February,  1891,  he  applied  for  admission 
to  the  bar  in  the  Second  department.  On  that  application  he  sup- 
pressed the  fact  that  he  had  been  thus  convicted,  and  presented  to 
the  court  a  certificate,  which  purported  to  be  signed  by  Mr.  Gold- 
fogle,  which  certified  that  the  respondent  had  commenced  a  clerk- 
ship with  him  at  his  office  on  the  1st  of  February,  1882,  and  had  con- 
tinued such  clerkship  up  to  the  date  certified,  and  that  he  was  a  per- 
son of  good  moral  character.  That  this  certificate  was  false  upon  its 
face  is  apparent,  from  the  fact  that  from  the  8th  of  February,  1887, 
until  November  2,  1889,  he  was  in  the  Elmira  reformatory  under  a 
judgment  convicting  him  of  the  offense  before  stated.  Certainly  his 
moral  character  after  having  been  convicted  of  such  an  offense  wa? 
open  to  question.  The  referee  finds,  and  it  is  quite  clear  from  the 
evidence,  that  the  attention  of  the  court  or  its  committee  on  character 
was  not  called  to  the  fact  of  this  conviction  or  imprisonment,  and 
the  respondent  was  admitted  to  practice  upon  what  purported  to  be  a 
certificate  from  Mr.  Goldfogle  that  during  this  period  the  respondent 
had  been  a  clerk  in  his  ofl^ce  and  that  he  was  of  good  moral  charac- 
ter. This  fraud  practiced  upon  the  court  vrould  of  itself  require  the 
respondent's  disbarment. 

[2,  8]  The  other  charges  against  the  respondent,  consisting  of  fraud 
and  deceit  practiced  upon  the  clients  of  the  respondent  and  Hoch- 
stadter  in  their  practice,  would  also  require  the  respondent's  disbar- 
ment. These  facts  are  stated  at  length  by  the  referee  in  his  report, 
and  establish  the  fact  that  the  respondent  and  Hochstadter  together 
were  engaged  in  most  disreputable  practices,  which  resulted  in  cheat- 
ing their  dients  of  considerable  sums  of  money  and  their  failure  toi 
perform  the  services  for  which  they  were  employed  and  paid.  The 
conduct  of  the  respondent  in  establishii^  the  relation  that  he  did  with 
Hochstadter  after  his  disbarment,  and  thus  enabling  Hochstadter  to 
practice  law,  notwithstanding  his  disbarment,  calls  for  the  severest 
condemnation,  and  would  of  itself  require  the  disbarment  of  the  re- 
spondent. It  is  c[uite  evident  from  the  testimony  that  Hockstadter 
was  really  practicmg  law  with  the  respondent  with  the  respondent's 
consent.  If  this  should  be  allowed,  an  order  disbarring  an  attorn^ 
would  be  of  no  effect.  When  a  man  is  disbarred  from  the  practice 
of  the  law,  any  attorney  who  knowingly  allows  such  an  attorney  to 
practice  in  his  name  commits  an  offense  which  disqualifies  him  fnmi 
further  practice. 

The  conclusion  of  the  official  referee  is  approved,  and  the  respond- 
ent disbarred.  All  concur. 
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(Sapmne  Court,  Appellate  DlvlBion,  Second  Departmeiit.  Norember  1.  1912.) 

L  DiTOBCE  (I  228*>— GOUITBEL  FEES. 

In  an  action  by  a  husband  against  tals  vlfe  for  a  divorce,  an  allow- 
ance In  that  action  to  the  wife  for  counsel  fees  Is  the  limit  of  the  hiw* 
band's  liabUltr  to  the  wife's  attorn^  and  counsel. 

[Ed.  Note.— For  other  cases,  see  Dlrorce,  Cent  Dig.  |  660;  Dee.  Dig. 
I  228.*] 

2l  HusBAifD  Ann  Win  (|  19*)— Sdtpott  of  Wm— AUOwahoe. 

Where,  In  a  suit  for  divorce,  an  order  was  made  requiring  the  husband 
to  pa7  temporary  alimony  for  the  wife's  support,  such  alimony  con- 
stltutes  the  fund  from  which  the  wife  Is  supportable;  and  while  ad- 
vances to  her  may  be  made  on  the  faith  of  the  fund,  entitling  the  person 
making  the  advancement  to  subrogation,  the  wife's  attorney,  In  case  of 
the  husband's  refusal  to  pay  the  amount  designated  for  her  support, 
was  not  entitled  to  provide  her  with  necessarlra,  and  then  recover  for 
them  from  the  husband. 

[Ed.  Note.— For  otber  cases,  see  Husband  and  Wife,  Cent  Dig.  {{  109, 
m-188,  146,  822;  Dec.  Dig.  |  19.*] 

3.  Attoenet  and  Client  ^  190*>— Attobnet's  Liew— ENFOBcnfENT— Di- 

TOBCB  FBOCBBDINOS. 

Counsel  for  wife,  in  an  action  for  8es>aratlon,  recovered  Judgment  for 
counsel  fees,  costs,  accrued  alimony,  and  an  ordor  directing  payment  to 
the  wife  thereafter  of  f30  per  week.  The  husband  having  refoaed  to 
comply  with  the  Judgment  an  action  was  Instituted  at  the  attorney's 
instance  in  another  state  on  the  judgment  when  all  the  recovery  for 
money  decreed  was  released  by  a  collusive  agreement  between  the  hus- 
band and  wife  without  the  attorney's  knowledge,  but  with  notice  of  the 
attorney's  Hen  on  the  Judgment  and  orders  and  all  the  moneys  due  there- 
under, and  the  Judgments  and  orders  were  satisfied  of  record.  Held, 
that  the  attorney  was  not  limited  to  a  motion  to  collect  the  money  due 
him,  as  provided  by  Code  Civ.  Proc.  $  779,  but  was  entitled  to  maintain 
an  action  against  both  parties  for  allowances,  and  for  the  recovery  of 
such  sum  as  was  secured  by  bis  attorney's  Hen. 

[Ed.  Note.— Vox  other  cases,  see  Attorney  and  Client  Cent  Dig.  U 
412-417;  Dec  Dig.  i  19a*]  ^  ^ 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Violet  M.  Turner,  as  assignee  of  Alexander  S.  Bacon, 
against  Herbert  G.  Woolworth  and  another.  From  an  order  deny- 
ing a  motion  of  defendant  Herbert  G.  Woolworth  for  judgment  on 
the  pleadings,  he  appeals.  Affirmed. 

Argued  befor^  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Arnold  L.  Davis,  of  New  York  City,  for  appellant 
Alexander  S.  Bacon,  of  New  York  City,  for  respondent 

THOMAS,  J.   The  plaintiff,  as  the  assignee  of  Mr.  Bacon,  sues  ■ 
for  legal  services  and  money  advanced  to  Mrs.  Woolworth  while  she 
was  the  wife  of  Herbert  G.  Woolworth.   Tiie  services,  as  alleged,  were 
rendered  in  the  successful  defense  of  the  wife  in  an  action  for  ab- 
solute divorce  brought  by  the  husband,  wherein  Bacon  acted  as  coun- 
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sel,  for  the  successful  prosecution  as  attorney  for  the  wife  of  an  ac- 
tion for  separation,  and  for  money  advanced  by  Bacon  individually 
to  the  wife  for  n«:essities.  In  the  separation  action,  $400  counsel  fees 
were  allowed  to  the  attorney,  the  costs  taxed  were  $207.02,  and  the 
judgment  provided  for  $1,580  accrued  alimony  and  for  the  further 
payment  to  her  of  $30  per  week. 

[1]  The  complaint  does  not  show  whether  an  allowance  was  made 
for  counsd  fees  in  the  action  for  absolute  divorce.  If  there  were 
such  allowance,  the  amount  thereof  is  the  limit  of  the  husband's  lia- 
bility to  the  wife's  attorney  and  counsel  (Narnner  v.  Gray,  28  App. 
Div.  529,  51  N.  Y,  Supp.  222 ;  Danunan  v.  Bancroft,  43  Misc.  Rep. 
678,  88  N.  Y.  Supp.  386) ;  but  by  authority  of  Naumer  v.  Gray,  su- 
pra, and  Hays  v.  Ledman,  28  Misc.  Rep.  575,  59  N.  Y.  Supp.  687, 
it  is  concluded  that  recovery  for  such  services  cannot  be  had.  It  is 
not  shown  at  what  times  and  for  what  specific  purposes  advances  of 
money  for  necessaries  were  made,  nor  that  the  money  was  used  in 
supplying  necessities.  The  husband  would  not  support  his  wife,  nei- 
ther wo^d  he  pay  the  sum  designated  by  the  court  for  her  support 
Bacon  supplied  the  husband's  failure  by  advancing  money,  and  on 
occasions  a  remedy  for  advances  has  been  found.  Kenny  v.  Meislahn, 
69  App.  Div.  572,  75  N.  Y.  Supp.  81 ;  Wells  v.  Lachenmeyer,  2  How. 
Prac.  (N.  S.)  252. 

[2]  But  when  the  wife  moves  the  court  for  direction  for  payment 
of  money  for  support,  her  attorney  should  not  be  permitted  to  pro- 
vide her  with  necessaries  or  money  to  buy  necessaries,  as  if  no  pro- 
vision had  been  judicially  made,  and  recover  therefor.  Damman  v. 
Bancroft,  supra.  The  alimony  was  the  fund  from  which  she  was 
supportable,  and  advances  to  uie  wife  could  be  made  upon  the  faith 
of  it;  but  facts  should  be  shown  in  the  complaint  establishing  ri|^t 
of  subrogation  or  to  a  lien,  and  notice  thereof  to  the  husband. 

[3]  The  present  complaint  is  entirely  insufficient.  But  it  is  shown 
in  the  complaint  that,  in  an  action  instituted  at  Bacon's  instance  in 
Massachusetts  on  the  judgment  of  separation,  all  the  recovery  for 
money  decreed  was  released  by  a  collusive  agreement  (made  a  part 
of  the  ccnpplaint)  between  the  parties  without  Bacon's  knowledge,  and 
it  is  alleged  that  the  judgments  and  orders  have  been  satisfied  of 
record.  But  the  complaint  alleges  that,  before  such  settlement  was 
effected,  notice  of  Bacon's  lien  as  attorney  upon  the  "judgment  and 
orders,  and  all  moneys  due  thereunder,"  was  served*  on  the  husband. 
In  such  case,  the  attorney  may  maintain  an  action  for  allowances,  and 
for  the  recovery  of  such  sum  as  he  had  a  lien  on  the  costs,  or  other 
attorney's  lien.  The  scanty  statement  in  Uie  complaint  precludes  pre- 
cise decision. 

It  is  urged  by  appellant  that  the  attorney  should  collect  the  money 

due  him  by  mption  under  section  779  of  the  Code  of  Civil  Procedure, 
which  permits  execution  against  personal  property.  But  tiie  judgment 
is  satisfied  pursuant  to  a  clandestine  agreement  between  the  judgment 
debtor  and  creditor,  tending  or  purposed  to  defraud  the  attorney,  or 
to  defraud  him  of  his  usual  opportunity,  and  in  such  case  at  least  the 
attorney  should  be  permitted  to  bring  before  the  court  ^e  parties, 
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and  obtain  what,  under  the  judgment  and  his  relation  to  his  client, 
he  is  entitled  to  have.  _ 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


(Snpreme  Court,  Appellate  Division,  First  Department  November  1, 1912.) 

Pleading  {%  828*)  Bill  of  pABTictrLABB— Peoof. 

Wbere  an  order  requiring  a  bill  of  particulars  stated  tbat,  If  as  to 
any  matters  the  plaintiff  had  no  knowledge  or  Information,  a  statement 
to  that  effect  should  be  incorporated  in  the  bill,  the  plalntlfT  could  prop- 
erly Introduce  testimony  upon  an  item  of  the  bill  to  wMch  the  reply  was 
that  It  had  no  knowledge  or  information  sufficient  to  give  the  Informa- 
tion there  required. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  976-979;  Dec. 
Dig.  I  823.*] 

Appeal,  from  Special  Term,  New  York  County. 

Action  by  Joseph  Beck  &  Sons  against  Sigmund  Tynberg.  From 
an  order  granting  a  motion  to  precludle  plaintiff  from  giving  evidence 
as  to  matters  set  forth  in  a  paragraph  of  a  bill  of  particulars,  plaintiff 
appeals.   Order  reversed,  and  motion  denied. 

See,  also,  150  App.  Div.  926,  135  N,  Y.  Supp.  1120. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MIL- 
LER, and  DOWLING,  JJ. 

Julian  A.  Leve,  of  New  York  City,  for  appellant. 
Samuel  P.  Goldman,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  order  requiring  a  bill  of  particulars  stated 
that,  if  as  to  any  of  these  matters  the  plaintiff  has  no  knowledge  or 
information,  a  statement  to  that  effect  be  incorporated  in  said  bill  of 
particulars.  Ii;  answer  to  the  demand  contained  in  paragraph  4,  the 
plaintiff  stated  that  it  had  no  knowledge  or  information  sufficient  to 
enable  it  to  give  the  information  there  required,  and  therefore,  as  the 
plaintiff  complied  with  the  terms  of  the  order  requiring  a  bill  of  par- 
ticulars in  that  regard,  the  court  below  should  not  have  precluded  it 
from  offering  proof  in  relation  thereto. 

The  order  s^pealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 


(SniHreme  Court,  Apellate  Division,  Second  Department  November  1,  1912.) 

1.  lidtoirBY  Lent  (J  7*) — Evidence — Pbima  Facie  Case. 

A  plaintiff,  Butag  to  recover  for  money  loaned,  who  Introduced  In  evi- 
dence her  check,  made  payable  to  the  order  of  defendant  and  collected 
by  him,  and  who  testified  that  the  check  was  given  as  a  loan  out  of 
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funds  standing  to  her  credit  in  tbe  bank  on  which  the  check  was  drawn, 
and  that  the  loan  had  not  been  repaid*  ectobllshed  a  prima  facie  case. 

[Ed.  Note.— For  other  cases,  see  Money  Lent,  Cent  Die.  H  U-13;  Dec. 
Dig.  B  T.'l 

2.  HoNET  Lent  (J  7*>— Evidenck—Sufficiewot. 

In  an  action  to  recover  for  money  loaned  by  plaintiff  to  defendant,  evi- 
dence held  not  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Money  Lent,  Gent  Dig.  |f  11-18; 
Dec.  Dig.  i  7.*] 

3.  MoNBT  Lent  (i  7*) — Evidence — Bubden  of  Pboot. 

A  plaintiff,  suing  to  recover  for  money  loaned,  has  the  burden  of  es- 
tabllshlng  the  loan  hy  a  fair  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  caaea,  see  Money  Lent  Oeot  Dig.  H  11-13;  Dec. 
Dig.  i  7.-] 

Appeal  from  Westchester  County  Court. 

Action  by  Julia  W.  A.  Siebrecht  against  Henry  A.  Siebrecht  Fr<Mn 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial  on 
the  minutes,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

J.  M.  Gardner,  of  New  York  City,  for  appellant. 
Henry  G.  K.  Heath,  of  New  York  City,  for  respondent. 

WOODWARD,  J.  The  plaintiff  is  a  daughter-in-law  of  the  de- 
fendant, and  brings  this  action  to  recover  two  items,  one  of  $700,  al- 
leged to  have  been  loaned  to  the  defendant  on  the  10th  day  of  Janu- 
ary, 1906,  and  the  other  for  $353.17,  alleged  to  have  been  loaned 
September  28,  1907.  She  has  recovered  for  the  full  amount  of  both 
claims,  and  the  defendant  appeals  from  the  judgment,  and  fr(»n  the 
order  denying  his  motion  for  a  new  trial  on  all  of  the  grounds  spec- 
ified in  section  999  of  the  Code  of  Civil  Procedure. 

[1]  The  plaintiff  makes  a  prima  facie  case,  in  so  far  as  the  ^00 
item  is  concerned,  by  introducing  her  check,  made  payable  to  the  or- 
der of  the  defendant  and  collected  by  him,  and  her  testimony  that  tfie 
same  was  given  as  a  loan  out  of  funds  standing  to  her  credit  in  the 
bank  on  which  the  check  was  drawn,  and  that  it  has  not  been  repaid. 

[2]  The  defendant,  however,  denies  that  he  ever  borrowed  this 
sum  of  money  from  the  plaintiff.  His  story  of  the  transaction  is  that 
he  was  doing  business  as  Siebrecht  &  Son,  though  the  evidence  dis- 
closes that  the  plaintiff's  husband,  who  is  one  of  defendant's  sons, 
was  not  a  partner  in  the  business ;  that  this  son  was  employed  as  an 
agent  in  the  defendant's  nursery  business,  being  paid  a  saku*y  and 
5  per  cent,  of  the  profits  upon  his  transactions ;  that  this  son  a>llected 
a  sum  of  money,  $763.25,  from  one  of  defendant's  customers,  and 
placed  it  in  a  bank  to  the  credit  of  his  wife,  the  plaintiff;  that  sub- 
sequently this  came  to  the  attention  of  the  defendant,  and  he  asked 
the  son  to  return  the  money,  and  that  the  son  requested  his  wife  to 
^ve  a  check  for  the  $700  in  controversy,  which  she  did,  the  son  writ- 
ing the  check  and  the  wife  siting  the  same;  that  later  in  the  day 
it  developed  that  the  plaintiff  did  not  have  $700  in  the  bank  on  whioi 
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the  check  was  drawn ;  that  this  fact  was  communicated  to  one  See.  the 
defendant's  general  financial  man,  and  that  Mr.  See  then  took  three 
checks  belonging  to  the  defendant,  and  which  had  been  paid  in  on  ac- 
count of  rents  due  to  him,  and  deposited  them  to  the  credit  of  the 
plaintiff's  account,  so  that  the  check  might  not  be  dishonored. 

That  these  checks,  aggregating  $700,  were  so  deposited,  is  evidenced 
by  the  deposit  certificates  and  the  books  of  the  bank,  and  the  evidence 
is  not  disputed.  It  might  be  gathered  from  the  evidence  that  plain- 
tiff's husband  had  authority  to  indorse  checks  for  collection — even 
that  he  had,  by  custom,  the  authority  to  make  use  of  the  proceeds  on 
account  of  his  commissions,  which  were  subject  to  adjustment;  so 
that  it  might  be  contended  that,  if  the  sum  collected  from  the  custcmer 
had  been  in  the  bank  to  the  credit  of  the  plaintiff,  she  might  have 
had  good  title  to  it,  it  bdng  in  evidence  that  she  had  been  informed 
of  this  collection  and  of  its  deposit  in  her  name.  But  when  it  is  made 
to  appear  that  this  money  had  been  withdrawn,  that  it  was  known 
to  See,  on  the  day  that  ^e  $700  check  was  given,  that  her  account 
had  less  than  $20  standing  to  her  credit,  and  that  the  funds  necessary 
to  meet  the  chedc  were  deposited  in  her  name  by  Mr.  See,  it  is  diffi- 
cult to  understand  how  the  jury  could  find  that  the  defendant  owed 
the  plaintiff  any  money  on  acoMint  of  this  allied  loan.  Seven  hun- 
dred and  sixty-three  dollars  of  the  defendant's  money  had  been  de- 
posited to  her  credit,  with  her  knowledge,  which  belonged  rightfully 
to  him.  She  gave  a  check  for  $700  to  her  husband  for  defendant, 
for  the  purpose  of  restoring  the  greater  part  of  this  $763,  and,  when 
defendant's  agent  found  that  the  check  was  not  going  to  be  taken 
care  of,  he  deposited  $700  in  checks  belonging  to  the  defendant  in  the 
plaintiff's  account  to  meet  this  check,  so  that  the  defendant  has  not 
only  paid  the  check  for  which  the  plaintiff  had  no  funds,  but  he  is 
charged  with  the  amount  over  again  by  the  verdict  of  the  jury. 

At  least  the  overwhelming  weight  of  the  evidence  is  in  support  of 
the  defendant's  contention.  The  mere  fact  of  the  giving  of  the  check 
and  its  payment,  unexplained,  might  support  the  verdict  of  the  jury; 
but  when  it  is  shown  by  the  documentary  evidence  that  exactly  the 
transaction  took  place  which  the  defendant  asserts,  and  the  plaintiff 
is  unable  to  establish  that  she  had  any  funds  of  her  own  on  hand  with 
which  the  check  might  have  been  paid,  it  is  asking  too  much  of  ci^du- 
lity  to  accept  the  theory  that  the  plaintiff  loaned  the  defendant  $700. 
The  very  fact  that  she  testifies  that  she  never  asked  him  to  pay  this 
amount,  alleged  to  have  been  loaned  in  1906,  until  the  bringing  of 
this  action  in  July,  1911,  and  that  she  demanded  of  the  defendant  the 
sum  of  $353.17,  alleged  to  have  been  loaned  in  1907,  without  in  any 
manner  sug^ting  that  he  owed  any  other  or  further  sum,  is  per- 
suasive evidence  that  the  plaintiff  did  not  believe  that  she  had  ever 
made  this  alleged  loan,  and  the  entire  history  of  the  affair  tends  to 
show  that  the  plaintiff  was  prcnnpted  to  assert  diis  claim  only  after 
certain  domestic  troubles  had  intervened,  and  when  she  was  willing 
to  put  forward  a  colorable  loan  to  serve  her  own  purposes. 

[8]  The  evidence  in  support  of  the  second  item  of  $353.17  is  rather 
more  direct;  and  it  might  possibly  have  justified  the  verdict  of  the 
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jury,  standing  by  itself ;  but  the  whole  case  appears  to  us  to  be  lack- 
ing in  the  element  of  essential  justice,  and  the  evidence,  in  so  far  as 
it  relates  to  the  $700  transaction,  is  so  overwhelmingly  against  the 
contention  of  the  plaintiff,  on  whom  rested  the  burden  of  establish- 
ing her  claim  by  a  fair  preponderance  of  the  evidence,  that  we  feel 
that  the  questions  involved  should  be  submitted  to  another  jury. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  costs  to  abide  the  event.  AU  concur. 


In  re  LAIDLAW  et  aL 
(Sapreme  Court,  Appellate  Division,  Second  Department,  November  16, 1912.> 

1.  Bkinint  Domain  (S  167*) — Pbooeedings — Coufuance  with  Statute. 

Since  a  proceeding  to  lay  out  and  extend  a  street  and  assess  the  ben- 
efitted property  is  In  Inrltum,  all  material  statutory  provisions  mast  be 
strictly  compiled  with  therein. 

[Ed..  Note. — For  other  cases,  see  Eminent  Domain^  Gent.  Dig.  If  451- 
456;  Dec.  Dig.  f  lOT.*] 

2.  EinmCNT  DOUAIN  (|  174*) — EXTEITDIKO  STRKBTB— FBOOSEDIKOa— Tdcs  EOI- 

APPLIOAnON. 

Highway  Law  (Consol.  Laws  1009,  c.  25)  {  193,  provides  that  an  appli- 
cation to  the  County  Court  for  an  order  appointing  commissioners  to  de- 
termlne  the  necessity  of  a  proposed  highway  and  assess  damages  for 
the  improvement  shall  Ite  made  within  30  days  after  presenting  the  ap- 
j  plication  to  the  town  superintendent  of  highways.  Though  43  days  tiad 
'  elapsed  after  an  aiH>Ucation  to  extend  a  highway  was  presented  to  the 
town  superintendent,  without  any  application  tiaving  been  made  to  the 
County  Court,  applicants  applied  to  him  for  a  written  admission  of  serv- 
ice of  the  am)licatlon  as  of  a  date  which  would  give  the  applicants  time 
to  apply  to  the  County  Court  for  an  order  appointing  commissioners,  etc^ 
within  the  SIMay  pwiod  speclfled  by  the  statute,  which  admission  the 
.  town  superintendent  signed.  Held,  that  the  town  superintendent  had 
no  power  to  waive  the  provision  requiring  the  application  for  an  order 
appointing  commissioners  to  be  made  within  30  days  after  presenting 
the  application  to  him,  so  that  the  County  Court  had  no  power  to  make 
the  order  ai^lnting  commissioners  because  of  failure  to  apply  for  it 
within  time. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain^  Cent  Dig.  §$  475» 
476;  Dec.  Dig.  S  1T4.*] 

Appeal  from  Suffolk  County  Court. 

In  the  matter  of  the  application  of  George  Q.  Laidlaw  and  Frank 
Rogers  to  lay  out,  alter,  and  extend  Newport  Avenue,  a  highway  in 
the  Town  of  IsHp,  and  an  assessment  of  damages  therefor.  From  an 
order  denying  a  motion  to  vacate  certain  orders  appointing  commis- 
sioners, etc.,  certain  property  owners  appeal  Reversed,  and  motion 
granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

W.  K.  Post,  of  New  York  City,  for  appellants. 
George  H.  Furman,  of  Patchogue,  for  respondents. 
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CARR,  J.  On  September  7,  1910,  George  Q.  Laidlaw  and  Frank 
Rogers  served  upon  Frank  H.  Call,  town  superintendent  of  highways, 
a  written  application,  as  provided  by  section  192  of  the  Highway  Law 
(Consol.  Laws  1909,  c.  25),  for  the  extension  of  a  highway  in  the  town 
of  IsUp,  in  Suffolk  county.  By  section  193  of  said  statute  it  was  pro- 
vided  that  an  application  to  the  County.  Court  for  an  order  appointing 
commissioners  to  determine  the  necessity  of  the  proposed  highway  and 
to  assess  damaged  for  the  improvement  shall  be  made  within  30  days 
"after  presenting  the  application  to  the  town  superintendent"  (of  high- 
ways). No  step  was  taken  in  the  County  Court  within  30  days  after 
the  application  had  been  presented  to  the  town  superintendent;  but 
on  October  20th — i.  e.,  43  days  later — the  attorneys  for  the  applicants 
applied  to  the  town  superintendent  for  a  formal  written  admission 
him  of  service  of  the  application  as  of  October  20th,  which  adknis- 
sion  was  given,  although  no  other  application  had  been  filed  with  him 
than  that  of  September  7th.  The  town  superintendent  was  informed 
at  the  time  by  the  attorney  for  the  applicants  that  the  time  in  which 
the  matter  might  be  presented  to  the  County  Court  on  the  service  of 
September  7th  had  gone  by,  and  that  the  purpose  of  an  admission  of 
service  as  of  later  date  was  to  obviate  this  situation. 

[1]  The  result  of  the  town  superintendent's  admission  of  service 
as  of  October  20th,  if  within  his  power,  was  to  revive  the  initial  step 
in  a  proceeding  which  was  dead  through  lapse  of  time.  This  proceed- 
ing takes  property  in  invitum;  and  places  the  burden  of  assessment  on 
property  deemed  to  be  benefited  by  the  improvement.  It  is  the  settled 
rule  of  law  that,  under  such  circumstances,  all  material  provisions  of 
the  statute  must  be  complied  with  strictly.  Matter  of  Wood,  111  App. 
Div.  781,  97  N.  Y.  Supp.  871;  Merritt  v.  Village  of  Portchester,  71 
N.  Y.  309,  27  Am.  Rep.  47;  People  ex  reL  Commissioner  of  Highways 
V.  Connor,  46  Barb.  333. 

[2]  Where  the  statute  has  provided  that  any  application  to  the- 
County  Court  must  be  made  within  30  days  after  a  specified  event, 
such  legislative  determination  as  to  a  period  of  limitation  must  be 
deemed  material,  and  there  can  be  found  in  the  statute  in  question  no 
express  power  in  the  town  superintendent  to  waive  the  provision  which 
declares  the  limitation;  and  such  power  cannot  be  implied  simply  to 
confer  a  jurisdiction  in  the  County  Court  which  otherwise  did  not 
exist,  for  a  compliance  with  sections  192  and  193  of  the  Highway 
Law  were  initial  steps  in  the  jurisdiction  of  the  County  Court  to 
maintain  the  proceeding.  Hence  the  subsequent  order  of  that  court, 
appointing  the  <XMnmissioners  aforesaid,  when  challenged  by  the  ag- 
grieved property  owners,  should  have  been  vacated,  and  the  proceeding 
dismissed. 

Order  of  the  County  Court  of  Suffolk  County  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  vacate  order  of  said  court 
appointing  c(Mnmissioners  granted,  with  $10  costs.  AU  concur. 
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(Supreme  Oonrt,  Appellate  Divlsloii,  Second  Department  NoroidMr  1. 1912^ 

L  NKouoxncB  (S  121*)— "Res  Ipsa  LoQuirum  DocTBiira." 

Tbe  "res  ipsa  loqaltur  doctrine"  applies  only  where  tbe  clrenmBtancee 
■peak  for  themselTes,  and,  unexplained,  point  to  negUgence. 

[Ed.  Note.— For  other  cases,  see  NesUgenoe,  Gent  Dig.  ||  217-220,  224- 
228,  271 ;  Dec  Dig.  f  121.* 

Vm  other  deflzdtions,  see  Words  and  Phrases,  toL  T,  vp.  6130-6138; 
Tol.  8,  p.  7787.1 

2.  C.UBIXB8  (I  300*) — INJUBXBS— NKOLiaXNCX. 

Where  there  was  a  clearance  of  from  18  Inches  to  2  feet  between  a 
coal  truck,  which  was  driving  In  the  same  direction  with  defendant's 
street  car  when  tbey  collided,  injuring  a  passenger,  and  6  of  tbe  10  win- 
dows bad  passed  the  truck  when  they  collided,  apparently  by  the  rear 
wheels  of  the  truck  slipping  against  the  car,  it  could  not  be  said  tliat 
the  street  car  company  was  guilty  of  negUgMice,  causing  the  collision. 

{Ed.  Note.— For  other  cases,  see  Carriers,  Cent  D^  H  1211,  1212; 
Dec.  Dig.  S  300.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Pauline  Rosenblum,  an  infant,  by  Rebecca  Rosenblum, 
her  guardian  ad  litem,  against  the  Brooklyn  Heights  Railroad  Com- 
pany and  others,  From  a  judgment  dismissing  the  ccmipUunt  against 
the  first-named  defendant,  plaintiff  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Leon  N.  Futter,  of  Brooklyn,  for  appellant 
D.  A.  Marsh,  of  Brooklyn,  for  respondent. 

WOODWARD,  J.  This  action,  for  personal  injuries,  was  orig- 
inally brought  against  the  Brooklyn  Heights  Railroad  Company,  A. 
•  J.  McCollum,  and  the  city  of  New  York.  Upon  the  trial  the  com- 
plaint was  first  dismissed  as  against  the  city  of  New  York,  and  sub- 
sequently against  the  Brooklyn  Heights  Railroad  Company,  going  to 
the  jury  upon  the  cause  of  action  alleged  against  A.  J.  McColltun.  A 
verdict  against  the  last-named  defendant  has  been  reversed,  and  the 
plaintiff  now  appeals  from  the  judgment  dismissing  the  complaint  as 
against  the  railroad  company. 

The  facts,  briefly  stated,  on  which  the  plaintiff  claims  the  right  to 
go  to  the  jury,  are  as  follows:  The  plaintiff,  a  girl  19  years  of  Age, 
was  a  passenger  on  one  of  the  defendant's  trolley  cars.  The  defend- 
ant McCollum  owned  a  large  coal  truck,  which  was  being  driven 
along  Flushing  avenue  in  the  borough  of  Brooklyn.  The  driver  tes- 
tifies that  he  was  driving  as  near  to  the  curb  as  possible,  and  the  evi- 
dence is  undisputed  that  there  was  a  clearance  of  from  18  inches  to 
2  feet  between  the  coal  truck  and  the  overhang  of  Ae  defendant's 
trolley  car.  The  coal  truck  and  the  trolley  car  were  traveling  in 
the  same  direction,  and  the  defendant's  motorman  drove  his  car  past 
the  rear  end  of  the  coal  truck,  and  had  passed  the  truck  with  6  of  the 
10  windows  of  the  car,  when  the  truck  in  some  unexplained  manner 
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came  into  collision  with  the  car  near  the  seventh,  e%hth,  and  ninth 
windows,  breaking  the  glass  in  these,  and  the  car  was  stopped  in 
time  to  save  the  tenth  window.  The  plaintiff  stistained  her  injuries 
through  the  falling  of  the  glass. 

There  is  some  evidence  that  there  was  a  slope  from  the  curb  toward 
the  trolley  car  tracks ;  but  this  does  not  appear  to  have  been  such  as 
to  attract  any  attention,  though  it  is  assumed  that  the  rear  wheels 
of  the  truck  slipped,  and  thus  came  into  collision  with  the  car  as  above 
described.  But  where  is  the  evidence  of  negligence  on  the  part  of  the 
defendant  the  Brooklyn  Heights  Railroad  Omipany? 
■  [1,  2]  The  rule  of  "res  ipsa  loquitur"  applies  only  where  the  facts 
and  circumstances  speak  for  themselves,  and,  unexplained,  point  to 
negligence.  Here  the  plaintiff's  own  evidence  shows  the  facts — makes 
the  explanation — and  the  explanation  does  not  establish  negligence  on 
the  part  of  the  defendant.  To  hold  that  a  clearance  of  not  less  than 
18  inches  was  not  sufficient  for  the  passage  of  a  trolley  car  in  the 
streets  of  the  great  city  of  New  York  and  its  principal  boroughs 
would  be  to  practically  stop  all  traffic,  and  the  law  is  not  thus  imprac- 
ticable. This  case  is  well  within  the  rule  of  Freeland  v.  Brooklyn 
Heights  Railroad  Co.,  109  App.  Div.  651,  96  N.  Y.  Supp.  251,  and  the 
judgment  ought  not  to  be  disturbed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(Snprenie  Court,  Appellate  Division,  Second  Department  November  1.  1912.) 

1.  COTJBTS  (I  202*)— SURROOAn*8  COUBT— KbW  TbXAL. 

Under  Code  Civ.  Proc.  |  24S1,  subd.  6^  Ktving  the  Snm^te's  Court 
power  to  grant  a  new  hearing  for  newly  discovered  evidmce,  to  be  ex- 
ercised only  in  the  same  manner  as  in  a  court  of  record  of  general  juris- 
diction, an  order  granting  a  new  hearing  for  newly  discovered  evidence 
is  improper,  where  no  case  containing  the  newly  discovered  evidence  has 
been  made  and  settled  as  required  by  the  rules  of  practice,  and  It  does  not 
appear  that  the  parties  have  consented  that  the  motion  may  he  heard 
upon  the  pleadings  and  affidavits  without  a  case ;  such  being  the  general 
rule  In  courts  of  record. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {§  480-^86 ;  Dec.  Dig. 
I  202.*] 

2.  New  Tbiai.  (8  102*) — Newlt  Discovebed  Evidence — Diuoence. 

In  a  proceeding  to  prove  a  claim  on  notes  agalnst-the  estate  of  the 
decedent,  a  new  trial,  sought  on  the  ground  of  newly  discovered  evidence 
by  the  claimant's  son  that  he  saw  the  decedent  pay  Interest  on  the  notes 
^thln  the  period  of  limitation,  thxa  tolling  the  statute,  cannot  be  grant- 
ed, in  the  absence  of  an  explanation  why  the  testimony  was  not  given 
at  trial ;  It  appearing  that  the  claimant's  son  was  present. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Gent  Dig.  H  20T,  2L0-214; 
Dec.  Dig.  I  102.*] 

Appeal  from  Order  of  Surrogate,  Suffolk  County. 
Judicial  settlement  of  the  accounts  of  Annie  E.  Rose  and  Henry 
A.  Smith,  as  administrators  of  D.  Harold  Rose.  From  an  order  grant- 
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ing  Annie  E.  Rose  a  new  trial  in  a  proceeding  to  prove  a  claim  against 

the  estate  of  decedent,  the  appeal  is  taken.   Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR. 
THOMAS,  and  CARR,  JJ. 

Harri  M.  Howell,  of  Southampton^  for  appellants. 
Le  Roy  E-  Raynor,  of  Greenport,  for  respondent. 

BURR,  J.  The  incomplete  character  of  the  record  in  this  case 
makes  the  dietermination  of  the  facts  difficult.  It  would  seem  that  in 
this  proceeding,  which  was  instituted  before  the  Surrogate's  Court 
of  Suffolk  County  for  the  judicial  settlement  of  the  accounts  of  the 
administrators  of  the  estate  of  D.  Harold  Rose,  Annie  £.  Rose,  one 
of  such  administrators,  sought  to  prove  a  claim  in  her  behalf  arising 
out  of  certain  notes  held  by  her,  and  was  unsuccessful.  Whether  a 
decree  has  been  entered,  rejecting  said  claim  and  judicially  settling 
said  accounts,  does  not  appear.  It  is  not  entirely  clear  whether  the 
order  appealed  from  is  an  order  granting  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  or  only  an  order  permitting  the  giving 
of  further  testimony  in  a  proceeding  still  pending  before  the  surrogate 
and  undetermined.  If  it  were  the  latter,  we  might  hesitate  to  inter- 
fere with  his  order,  resting  so  largely  in  his  discretion.  But  the  notice 
of  motion  is  for  a  rehearing  "on  the  ground  of  newly  discovered  evi- 


[1]  The  order  which  is  appealed  from  directs  that  a  new  hearing 
may  be  had  before  the  surrogate  "on  the  question  of  interest  payments 
and  indorsements  on  certain  promissory  notes  held  by  said  Annie  E. 
Rose  against  decedient,  on  the  ground  of  newly  discovered  evidence 
on  behalf  of  said  Annie  £.  Rose."  The  notice  of  appeal  refers  to  the 
order  as  one  "granting  to  Annie  E.  Rose  a  new  hearing  on  the  ques- 
tion of  interest  payments  and  indorsements  on  certain  promissmy 
notes,  held  by  the  said  Annie  E.  Rose,  against  decedent  on  the  ground 
of  newly  discovered  evidence,"  and  the  briefs  of  both  appellants  and 
respondent  refer  to  the  order  as  "an  order  granting  a  new  trial  on 
the  ground  of  newly  discovered  evidence."  If  we  treat  it  as  such  an 
order,  it  cannot  be  sustained,  for  various  reisons.  The  Surrogate's 
Court  has  power  to  "grant  a  new  trial  or  a  new  hearing  for  fraud, 
newly  discovered  evidence,  clerical  error,  or  other  sufficient  cause." 
Code  Civ.  Proc.  §  2481,  subd.  6.  "The  powers,  conferred  by  this  sul>- 
division,  must  b^  exercised  only  in  a  like  case  and  in  the  same  manner, 
as  a  court  of  record  and  of  general  jurisdiction  exercises  the  same 
powers."  Id. 

It  is  the  general  rule  that  a  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  shouldl  be  made  upon  a  case  containing 
the  evidence,  as  well  as  upon  affidavits.  Code  Civ.  Proc.  ■§  997;  Brid- 
enbecker  v,  Bridenbecker,  75  App.  Div.  6,  77  N.  Y.  Supp.  802;  Hanor 
v.  Housel,  128  App.  Div.  801,  113  N.  Y.  Supp.  163;  Pease  v.  Penn- 
sylvania R.  R.  Co.,  137  App.  Div.  458, 122  N.  Y.  Supp.  784.  No  case 
has  been  made  and  settled  as  required  by  the  rules.  General  Rules 
of  Practice,  32-34.  Notwithstanding  this,  if  the  parties  consent  that 
the  motion  may  Le  heard  upon  the  pleadings  and  affidavits  without  a 
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case,  the  court  has  power  to  entertain  it.  Russell  v.  Randall,  123  N. 
Y,  436,  25  N.  E.  931;  Mclvcr  v.  Hallen,  50  App.  Div.  441,  64  N. 
Y.  Supp.  26;  Rosenthal  v.  Bell  Realty  Co.,  53  Misc.  Rep.  265,  103 
N.  Y.  Snpp.  194. 

In  this  case  the  notice  of  claim  is  not  made  a  part  of  the  record, 
and,  referring  to  the  motion  papers  recited  in  the  order  appealed  from, 
we  are  left  in  doubt  as  to  the  nature  of  the  administrators'  claim.  It 
is  suggested  in  one  of  the  moving  affidavits  that  the  claim  is  "for 
the  recovery  or  allowance  of  three  notes,  with  interest  thereon,  against 
the  estate  of  said  decedent."  We  are  left  in  ignorance  as  to  the  date 
of  the  notes,  the  amount  thereof,  the  periods  within  which  they  ma- 
ture, whether  the  notes  are  those  of  decedent,  or  whether  it  is  claimed 
that  he  became  liable  thereon  as  indorser  or  guarantor. 

[2]  Apparently  the  decision  of  the  surrogate  rejecting  the  claim  was 
based  upon  the  ground  that  the  notes  were  barred  by  the  statute  of 
limitations.  It  is  essential  to  the  granting  of  a  new  trial  on  the  ground 
of  newly  discovered  evidence  that  it  shall  appear  that  the  additional 
evidence  was  not  known  to  the  party  at  the  time  of  the  previous  trial, 
and  could  not  with  due  diligence  have  been  ascertained  (Matter  of 
McManus,  66  App.  Div.  53,  73  N.  Y.  Supp.  88;  Bridenbecker  v. 
Bridenbecker,  supra ;  Mclver  v.  Hallen,  supra),  and  that  its  char- 
acter is  such  that,  if  received,  it  would  probably  have  changed  the  re- 
sult'(Glassford  V.  Lewis,  82  Hun,  46,  31  N.  Y.  Supp.  162).  In  each 
respect  the  affidavits  are  insufficient. 

The  evidence  alleged  to  have  been  newly  discovered  is  that  of  claim- 
ant's son,  Clarence  J.  Squires,  and  consists  of  alleged  admissions  of 
decedent.  Such  evidence,  given  under  the  circumstances  here  dis- 
closed,  may  well  be  viewed  with  suspicion.  But,  although  the  said 
Squires  states  in  his  affidavit  that  he  saw  decedent,  his  stepfather, 
pay  money  to  his  mother,  the  claimant,  and  heard  him  say  that  it  was 
for  interest  due  on  his  notes,  which  she  had  against  him,  there  is 
nothing  to  connect  this  transaction,  or  these  statements,  with  the  notes 
here  in  controversy.  It  may  have  referred  to  other  notes  which  she 
held,  and  which  have  since  been  paid.  It  also  appears  that  said 
Squires  was  present  in  court  in  company  with  his  mother  on  the  pre- 
vious hearing,  and,  for  aught  that  appears,  could  then  have  been  called 
as  a  witness  and  testified.  It  would  seem  from  the  moving  papers 
that  claimant  failed  to  realize  the  importance  of  his  testimony  on 
that  occasion,  rather  than  that  she  was  ignorant  of  it.  Mclver  v. 
Hallen,  supra ;  Bridenbecker  v.  Bridenbecker,  supra ;  Matter  of  Mc- 
Manus,  supra. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  costs 
to  the  appellants,  and  the  motion  denied,  with  costs.  We  are  reluctant 
to  foreclose  the  claimant  of  her  rights,  if  she  can  establish  them,  and 
the  decision  herein  will  be  without  prejudice  to  a  new  application  in 
her  behalf  upon  proper  papers.  All  concur. 
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HATCH  T.  TEBRT. 
(Supreme  Coart,  Appellate  DlvlBlon,  Second  Departmrat  KoTember  15, 1912.) 


L  Appeal  and  Ebbob  (S  930*) — Ebbob  Cubed  bt  Instbcction — Pbesuhption. 
Wbere,  In  an  action  for  collision  of  an  automobile  with  a  pedestrian, 
evidence  of  defendant's  chauffeur  waa  admitted  as  possible  evidence,  but 
the  court  InMrndlbd  that  this  was  no  evidence  of  ne^ixence,  and  that  the 
Jury  should  not  consider  it.  It  vi-ill  be  presumed  the  Instruction  was  obeyed, 
and  the  error  In  admission  of  the  evidence  cored. 

[Ed.  Note.~For  other  cases,  see  ,^>peal  and  Error,  Cent  Dig.  H  87SS- 

3761 ;  Dec.  Dig.  1  930.*] 

•2.  Damaobb  (S  182*) — Pebsonal  Injubt. 

A  verdict  of  $14,000  for  collision  of  an  automobile  with  plaintiff,  who 
had  been  earning  $18  a  week  as  a  costumer,  she  being  unconscious  tor 
three  days  after  the'  accident,  both  arms  and  one  leg  being  broken,  and 
her  scalp  injured,  and  the  evidence  being  that  the  broken  leg  will  be  a 
half  Inch  short,  and  that  the  left  arm  will  be  of  little  use,  is  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  H  372-385.  396; 
Dec  Dig.  I  132.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Helen  Parker  Hatch  against  Edward  F.  Terry.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  Jiew 
trial,  defendant  appeals.  AfHrmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

Joseph  M.  Proskauer.  of  New  York  City*  (Charles  C  Marsh,  of 
New  York  City,  on  the  brief),  for  appellant. 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  respondent. 

JENKS,  P.  J.  The  action  is  for  negligence,  and  the  plaintiff  has 
judgment.  She  complains  that,  when  crossing  a  city  street,  she  was 
struck  by  the  motor  car  of  the  defendant.  The  questions  of  con- 
tributory negligence  and  of  negligence  were  for  the  jury,  and  upon 
the  facts  we  should  not  disturb  the  verdict. 

[1]  The  defendant  contends  that  a  new  trial  should  be  granted  in 
view  of  certain  testimony  offered  by  the  plaintiff.  A  policeman  called 
by  the  plaintiif  testified  that  on  the  day  after  the  accident  he  had 
conversation  in  the  defendant's  presence  with  his  chauffeur,  who  was 
driving  the  motor  car  at  the  time  of  the  accident,  and  the  witness 
then  was  asked  what  he  had  said  to  the  chauffeur,  and  what  the  lat- 
ter had  said  to  him,  "with  regard  to  his  having  a  diauffeur's  license." 
Objection  was  made  upon  the  ground  of  incompetency,  irrelevancy, 
and  immateriality,  that  this  was  not  proof  tending  to  show  negligence, . 
and  not  the  proper  proof  of  the  fact  sought   'Hie  court  said: 

"I  think  if  the  defendant  participated  by  being  there  makes  it  competent 
Whether  it  is  proof  of  negligence  or  not  is  a  question.  It  la  a  conversation 
wlUcb  constructively  the  defendant  entered  Into  by  hearing  and  not  saying 
anything.  I  think  I  will  have  to  allow  it" 


*For  oUiar  cmm  m«  uma  topic  A  i  mnuu  1b  Dm.  it  Am.  Digs.  U07  to  data,  It  Rap*r  lodeza* 


Sup.  Ct) 


HAXOH  T.  TOBBT 


1088 


The  defendant  excepted,  and  the  record  immediately  thereafter 
reads: 

"Motion  reserved  to  strike  out,  It  the  evidence  Is  IrreleTant" 

Thereupon  the  witness  said  that  he  had  asked  the  boy  whether  he 
had  a  chauffeur's  license,  who  replied  that  he  did  not  have  one,  that 
he  was  about  to  apply  for  one  that  very  day,  but  that  some  business 
of  the  defendant  had  detained  him  from  going  to  get  the  license.  The 
motion,  then  made,  to  strike  out  the  answer  as  irrelevant,  incompe- 
tent, and  inunaterial,  and  not  binding  upon  the  defendant,  was  denied 
under  exception.   The  court  charged :  ' 

"The  fact  that  a  man  bad  do  license  would  not  prore  ttiat  he  was  care- 
less at  that  point  or  on  that  day." 

And  at  the  close  of  the  chai^  the  counsel  for  tiie  plaintiff  re- 
quested the  instruction  that : 

"Under  the  highway  law  of  the  state  of  New  York,  It  was  not  lawful 
for  the  defendant  to  permit  the  automobile  to  be  operated  by  a  man  who 
did  not  bare  a  license  issued  to  him  pnraaant  to  law." 

The  court  said : 

"That  I  will  refuse  to  charge;  but  I  will  say  to  the  Jury  that  It  Is  what 
the  man  did,  and  not  what  he  was,  that  is  controlling  in  this  case.  If  be 
never  had  a  license,  and  never  drove  an  automobile  before,  yet  If  he  on 
that  day  drove  prudently  and  intelligently,  the  tact  that  he  bad  no  license 
should  not  be  ccmsidered  by  you  in  deciding  who  was  to  blame." 

The  same  counsel  then  said: 

"I  ask  your  honor  to  charge,  If  they  find  the  automobile  was  operated 
by  a  man  without  a  license  granted  under  the  state  law,  that  that  would  be 
some  evidence  of  negligence  in  this  case." 

"The  Court:  I  will  decline  that" 

None  of  these  instructions  was  excepted  to,  and  no  modification  or 
further  instruction  upon  this  feature  was  requested.  Thus  it  appears 
that  the  court  at  the  outset  but  admitted  the  testimony  tentatively,  ex- 
pressly stating  at  the  time  that  the  question  was  still  open  whether 
it  was  or  was  not  negligence,  that  subsequently  the  court  instructed 
the  jury  that  the  fact  that  the  chauffeur  was  unlicensed  would  not 
prove  that  he  was  careless  in  this  accident,  that  the  court  refused  to 
charge  that  the  defendant  violated  the  Highway  Law  in  permitting 
his  servant  to  work  the  motor  car,  that  the  court  instructed  the  jury 
that  the  culpability  of  the  defendant  depended  upon  his  acts,  not  his 
status  as  a  licensed  or  unlicensed  chauffeur,  and  that  the  fact  that 
he  was  unlicensed  was  not  any  evidence  of  negligence. 

Thus  the  learned  counsel  for  the  appellant  is  forced  to  contend  that 
the  mere  admission  of  the  fact  of  no  license,  not  even  as  evidence, 
but  as  possible  evidence,  although  afterwards  expressly  and  affirma- 
tively excised  from  the  case,  was  prejudicial  error.  I  think  that  the 
point  is  not  well  made.  The  rule  that  applies  is  that  it  will  be  pre- 
fi»jned  "that  the  instructions"  of  the  court  "were  obeyed  and  the  er- 
ror in  its  admission  cured."  Holmes  v.  Moffat,  120  N.  Y.  at  page 
163,  24  N.  E.  at  page  276,  citing  Pennsylvania  Co.  v.  Roy,  102  U. 
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S.  459,  26  L.  Ed.  141.  See,  too.  People  v.  Schooley,  149  N.  Y.  103. 
43  N,  E.  536;  Ives  v.  Ellis,  169  N.  Y.  91,  62  N.  E.  138;  People  v. 
Smith,  172  N.  Y.  239,  64  N.  E.  814.  The  case  is  not  controlled  by 
Erben  v.  Lorillard,  19  N.  Y.  299,  and  the  other  cases  cited  by  the 
learned  counsel  for  the  ^pellant.  Erben  v.  Lorillard,  supra,  is  dis- 
criminated in  Holpies  v.  Moffat,  supra,  in  that,  when  the  court  in- 
structed the  jury  to  disregard  the  testimony  that  was  improper,  the 
case  was  bare  of  any  evidence  that  supported  the  verdict. 

[2]  The  verdict  was  for  $14,000  in  round  numbers.  Since  the 
death  of  her  husband  15  years  ago,  the  plaintiff  has  been  supportinj^ 
herself  by  eluiiing  $18  a  week  by  draping  gowns  and  making  threatri- 
cal  costumes.  The  accident  occurred  in  August,  1911.  The  plaintiff 
was  taken  at  once  to  the  Roosevelt  Hospital,  and  was  confined  there, 
still  undischarged  at  the  time  of  the  trial,  October  30,  1911.  E>r. 
Mott,  the  house  surgeon,  who  had  personal  charge  of  the  plaintiff, 
testified  that,  when  admitted,  she  was  suffering  from  two  scalp 
wounds,  which  had  been  sewed  up  in  the  accident  room,  and  that  both 
arms  and  her  left  leg  were  in  temporary  splints.  She  had  suffered  a 
deep  scalp  wound  of  5  inches  on  the  head,  extending  down  to  the 
bone,  and  a  smaller  scalp  wound  on  the  head  2i,^  inches  long.  There 
was  a  large  contusion  on  the  back  of  her  head,  where  a  large  blood 
clot  was  formed.  Both  arms  were  broken.  The  break  of  the  left  arm 
was  a  simple  and  that  of  the  right  arm  a  compound  fracture,  with 
the  bone  projecting  through  the  skin.  There  was  a  simple  fracture 
of  bo^  bones  of  the  left  leg  from  below  the  knee  Joint  into  the  knee 
joint  The  witness  testified  that  the  left  leg  will  be  permanently 
shortened  by  one-half  an  inch,  that  the  right  arm  will  be  fairly  good 
for  use,  but  that  permanently  the  left  arm  will  be  of  very  little  use ; 
and  he  further  testified  that  the  patient  lay  unconscious  for  three 
days,  which  indicated  a  very  severe  case  of  concussion.  The  defend- 
ant did  not  offer  any  testimony  in  contradiction  or  in  diminution.  I 
think  that  the  damages  were  not  excessive. 

The  judgment  and  order  must  be  affirmed,  with  costs.  All  concur. 


(Snpreme  Court,  Ai>penate  Division,  Second  Department.   November  VS,  1912.) 

1.  Px-BADiira  ({  244*)— Amen  DuxiTT-—PEBHiTrcHo  Afhcb  Appiai^ 

Where  a  court  held  that  the  liquidated  damages  provided  for  on  a 
breach  of  an  employment  contract  were  not  uncons(donable,  and  that, 
in  view  of  the  provision  for  such  damages,  no  recovery  of  a  share  of  tlie 
profits  provided  for  In  the  contract  could  be  had,  and  also  that  a  count  of 
the  complaint  was  technically  bad  as  a  count  for  llQuidated  damages, 
because  it  did  not  allege  their  nonpayment,  such  a  count  could  not  be 
good  as  declaring  for  the  share  of  the  proceeds,  and  where  there  was 
another  count  declaring  on  the  liquidated  damages,  no  amendment  there- 
of was  warranted. 

[Ed.  Nbte.— For  other  cases,  see  Pleading  Cent  Dig.  |  062;  Dee.  J>ls. 
I  244.*] 
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2.  PiAADiita  (I  193*) — ^Dbhubub— Seeking  Imfbopeb  Rsuxf. 

Where  necessary  facts  are  pleaded,  a  pleading  Is  not  necessarily  bad 
on  demurrer  because  Improper  relief  la  sought. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  S{  425,  428-435, 
4S7-448:  Dec.  Dig.  §  193.*] 
a.  Pi^EADiiTO  (8  850*) — Judgment  on  Pleading — Necessitt  or  Cboss-Motion. 
Where  a  plaintiff,  In  an  action  for  breach  of  a  contract,  after  a  de- 
murrer, on  the  ground  that  a  count  of  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  actlou,  had  been  Interposed,  moved  for 
Judgment  on  the  pleadings,  under  Code  Civ.  Proc.  S  547.  which  author- 
ises the  court  to  gkre  such  Judgment  on  motion  at  any  time  after  issue 
Joineil,  Judgment  for  the  defendant  conld  not  be  given  on  a  refusal  of 
tbe  plaintiff's  motion,  in  the  absence  of  a  cross-motion  for  Judgment,  and 
the  issue  of  law  raised  by  tbe  demurrer  can  only  be  disposed  of  by  trial. 

[Ed.  Note.— For  other  eases,  see  Pleading.  Cent  Dig.  U  10S3,  1054. 
1070-1077;  Dec.  Dig.  1  SSO.*} 

4.  Action  (§  60*)— SEJVEBAifCB— Same  Issub. 

Where  to  an  action  on  an  employment  contract,  for  liquidated  and 
unliquidated  damages,  the  defendants  covmterclalmed  that  it  was  the 
plaintiff,  rather  than  they,  who  breached  the  contract,  the  single  Issue 
is  as  to  who  was  guilty  of  the  breach,  and  as,  if  tbe  two  causes  bad  beeu 
commenced  separately,  they  could  have  been  consolidated,  under  Code  Civ. 
Proa  S  817,  which  provides  that,  where  two  or  more  actions  in  favor 
of  the  same  plaintiff  against  the  same  defendant  for  causes  of  action 
which  may  be  Joined  are  pending  In  the  same  court,  the  court  may.  In 
its  discretion,  by  order  consolidate  any  or  all  of  them  Into  one  action,  a 
severance  of  the  two  causes,  under  authority  of  Code  Civ.  Proc  |  1220, 
was  improperly  granted. 

[Ed.  Note.— For  Other  cases,  see  Action.  Cent  Dig.  ||  69^707;  Dec. 
Dig.  fi  60.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Sarah  C.  Posner  against  Max  Rosenheim  and  another, 
copartners  under  the  firm  name  of  Max  Rosenberg  Company.  From 
an  order  permitting  the  plaintiff  to  amend  her  complaint,  and  to  pro- 
ceed with  each  cause  of  action  stated  therein  independently  of  the 
other  cause  of  action,  defendants  appeal.  Ordered  reversed,  and  mo- 
tion denied. 

See,  also,  149  App.  Div.  272,  133  N.  Y.  Supp.  704. 
Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR.  JJ. 

Charles  A.  Brodek,  of  New  York  City,  for  appellants. 

Charles  Goldzier,  of  New  York  City  (Gerald  B.  Rosenheim,  of 
New  York  City,  on  the  brief),  for  respondent. 

BURR,  J.  Plaintiff  and  defendants  entered  into  a  contract,  to  be- 
gin on  the  1st  day  of  January,  1909,  and  to  expire  on  the  31st  day  of 
December,  1911.  Under  its  terms  plaintiff  was  to  render  services  to 
defoidants  as  designer  and  superintendent  of  the  dress  and  costume 
department  of  the  business  carried  on  by  them.  Her  compensation 
was  to  be  a  stated  salary  of  $100  per  week,  and  in  addition  there- 
to a  sum  equal  to  30  per  cent,  of  the  net  profits  made  by  defendants 
in  said  dress  and  costume  department,  which  latter  sums  were  to  be 
ascertained  semiannually  and  credited  to  plaintiff's  account,  but  were 
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not  payable  to  her  until  the  "end  of  the  term"  of  said  agreement  and 
upon  performance  of  its  terms  and  conditions  on  her  part  The  con- 
tract also  contained  a  ^ause  whidi  was  as  follows: 

"It  la  further  understood  and  Agreed  tbat,  In  the  event  of  a  breach  of  this 
contract  by  dtber  party  bowto,  tbe  party  bo  breaching  will  pay  to  the 
other  the  sum  of  ten  thousand  (910.000)  dollars  as  and  for  their  or  her  Uqol- 
rlated  damages  in  the  premises,  and  not  as  a  penalty;  but  this  proTlslon  of 
the  agreement  or  the  payment  of  such  sum  as  liquidated  damages  shall  not 
debar  the  nonbreaching  party  from  applying  for  and  obtaining  such  equitable 
relief  as  they  or  she  might  be  entitled  to.  Irrespective  of  such  provisttm  and 
such  payment" 

Before  the  expiration  of  the  term  of  said  contract  plaintiff  was  dis- 
charged!— as  she  claims,  wrongfully;  as  defendants  assert,  for  just 
cause.  Thereafter  she  brought  this  action  for  a  breach  of  the  cove- 
nants contained  in  said  contract,  alleging  one  contract,  to  wit,  that 
of  employment,  and  one  breach  thereof,  to  wit,  her  wrongful  discharge. 
Plaintiff  sought,  under  the  guise  of  stating  in  her  complaint  two  sep- 
arate causes  of  action,  founded  upon  su(£  contract  and  said  breadi, 
to  recover  both  the  liquidated  damages  provided  for  as  above  set  forth, 
and  also,  as  unliquidated  damages,  her  proportionate  part  of  the  profits 
to  which  she  might  have  become  entitled,  had  the  contract  continued 
in  force.  As  a  first  cause  of  action  she  attempted  to  state  her  claim 
for  liquidated  damages,  and  as  a  second  cause  of  action  her  claim  for 
unliquidated  damages. 

To  the  second  cause  of  action  defendants  demurred,  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Upon  a  motion  made  by  plaintiff,  which  was  treated  as  a 
motion,  under  section  547  of  the  Code  of  Civil  Procedure,  for  judg- 
ment on  the  pleadings,  we  considered  the  sufficiency  of  that  portion 
of  the  complaint,  and  concluded  that  it  failed  to  state  a  cause  of  ac- 
tion, and  reversed  an  order  entered  by  the  learned  court  at  Special 
Term  in  plaintiff's  favor.  Posner  v.  Rosenberg,  149  App.  Div.  272, 
133  N.  Y.  Supp.  704.  After  such  decision  plaintiff  moved  to  amend 
her  complaint,  by  including  in  that  portion  thereof  denominated  as  a 
second  cause  of  action  an  allegation  as  follows: 

"Tenth.  That  the  plaintiff  received  uo  part  of  tbe  said  net  profits,  except 
the  sum  of  about  $9,133.26,  and  the  defendants  have  not  paid  the  plaintiff 
the  910.000  liquidated  damages  as  provided  in  said  contract  or  any  part  there- 
of, althongb  tbe  same  was  demanded  prior  to  the  commencearait  of  this 
action." 

In  the  same  motion  she  asked  as  further  relief  that  an  order  should 
be  made  severing  the  first  and  second  causes  of  action  attempted  to 
be  stated  in  her  complaint.  The  motion  was  granted  in  its  entirety, 
and  by  the  terms  of  the  order  plaintiff  is  not  only  allowed  to  amend 
her  complaint,  but  is  permitted  "to  proceed  with  each  cause  of  action 
ind«)endently  of  the  other  cause  of  action." 

[i]  Upon  this  appeal  we  shall  first  consider  so  much  of  the  order 
as  allows  an  amendment  to  the  complaint.  Upon  the  previous  appeal 
we  concluded  that  the  plaintiff  failed  to  state  a  "second  cause  of  ac- 
tion" by  reason  of  two  defects,  one  technical  in  character  and  the 
other  substantive.  We  then  said  "that  for  a  breach  of  the  contract 
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plaintiff's  entire  compensation  must  be  limited  to  the  sum  named  as 
liquidated  damages,"  and  pointed  out  that  the  provisions  of  the  con- 
tract in  respect  thereto  were  peculiarly  applicable  to  that  portion  of 
the  contract  relating  to  profits.   Posner  v.  Rosenberg,  supra. 

[2]  If,  however,  necessary  facts  are  alleged,  a  pleading  is  not  nec- 
essarily bad  on  demurrer  because  inappropriate  relief  is  sought.  In 
that  connection  we  pointed  out  that  the  portion  of  the  complaint  now 
under  consideration  could  not  be  "construed  as  an  action  to  recover 
the  sum  named  as  liquiddted  damages,  for  there  is  no  allegation  of 
the  nonpayment  thereof."  By  her  proposed  amendment  plaintiff  seeks 
to  overc(xne  the  technical  objection  only.  She  finds  herself  in  this 
dilemma:  Unless  with  this  proposed  amendment  plaintiff  seeks  in 
her  second,  cause  of  action  to  recover  only  liquidated  damages  for 
breach  of  the  contract,  and  to  abancfon  her  claim  for  profits  in  addi- 
tion thereto,  her  complaint  is  still  defective  for  the  substantive  rea- 
son hereinbefore  stated.  If  that  is  her  purpose,  then  the  amendment 
is  unnecessary,  for  she  has  in  her  first  cause  of  action  attempted  to 
allege  a  breach,  with  her  consequent  right  to  such  damages.  Her  sec- 
ond cause  of  action  becomes,  then,  in  legal  effect,  a  repetition  of  the 
first  cause  of  action,  and  is  unnecessary.  Wie  think,  therefore,  that 
the  motion  to  amend  should  have  been  denied. 

We  think,  also,  that  the  motion  for  severance  was  improperly 
granted.  Plaintiff  seeks  statutory  authority  for  such  relief  in  the  pro- 
visions of  the  Code  of  Civil  Procedure,  §  1220,  which  is  as  follows: 

"Where  an  issue  of  law  and  an  Issue  of  fact  arise,  with  respect  to  different 
causes  of  action,  set  forth  In  the  complaint,  and  final  Judgment  can  be  takw, 
with  respect  to  one  or  more  of  the  causes  of  action,  without  prejudice  to 
either  party  in  matatalnlng  the  action,  or  a  defense  or  counterclaim,  with 
respect  to  the  other  causes  of  action,  or  In  the  recovery  of  final  Ju<^ment 
upon  the  whole  Issue,  the  court  may,  in  Its  discretion,  and  at  any  stage 
of  the  action,  direct  that  the  action  be  divided  Into  two  or  more  actions,  as 
the  case  requires." 

[3]  She  contends  that,  notwithstanding  her  motion  for  judgment 
on  the  pleadings  was  denied,  in  the  absence  of  a  counter  motion  on 
the  defendants'  part  the  demurrer  still  stands,  and  thereby  an  issue 
of  law  is  raised,  which  can  only  be  disposed  of' by  trial.  In  this  she 
is  correct.  Ventriniglia  v.  Eichner,  138  App.  Div.  274,  122  N.  Y. 
Supp.  966;  Zeikus  v.  Florida  East  Coast  R.  Co.,  70  Misc.  Rep.  339, 
128  N.  Y.  Supp.  931,  affirmed  144  App.  Div.  91,  128  N.  Y.  Supp.  933. 
If  our  former  decision  is  correct,  plaintiff  has  but  one  cause  of  ac- 
tion. 

[4]  But  if  it  should  be  ultimately  determined  that  we  were  wrong, 
and  that  plaintiff  has  two  causes  of  action,  one  for  liquidated  dam- 
ages, and  the  other  for  unliquidated  damages  by  way  of  profits,  we 
still  think  that  in  the  exercise  of  wise  discretion  the  causes  of  action 
should  not  be  severed.  The  question  lying  at  the  foundation  of  the 
rights  of  the  respective  parties  is :  Who  was  guilty  of  the  breach  of 
the  contract?  Plaintiff  asserts  that  it  was  the  defendants,  and  asks 
to  recover  the  damages  resulting  therefrom.  Defendants  contend  that 
it  was  the  plaintiff,  and  seek  to  recover  from  her  by  way  of  counter- 
claim their  resulting  damages.   It  is  in  the  interests  of  justice,  from 


1088 


187  NBW  XOBK  SnPFLBMBNT 


(Sup.  Ct 


the  standpoint  both  of  the  courts  and  the  litigants,  that  the  entire 
contention  of  the  parties  should  be  asserted  and  disposed  of  in  a  single 
action,  where  all  of  the  evidence  rdating  to  claim  and  oounterclaim 
may  be  fully  presented.  Under  the  circumstances  here  disclosed,  if 
plaintiff  had  originally  begun  two  separate  actions,  one  for  liquidated 
and  the  other  for  unliquidated  damages,  since  both  were  for  breaches 
of  the  same  contract  and  must  be  sustained!  by  precisely  the  same  evi- 
dence, except  as  to  the  amount  of  damages,  these  actions  would  have 
been  properly  consolidated.  Code  of  Civil  Procedure,  §  817;  Dun- 
ning V.  Bank  of  Auburn,  19  Wend.  23;  Bendernagle  v.  Codes,  19 
Wend,  207;  Wilkinson  v.  Johnson,  4  Hill,  46;  Goepel  v.  Robinson 
Machine  Co.,  118  App.  Div.  160,  103  N.  Y.  Supp.  5;  Curley  v.  F. 
&  M.  Schaefer  Brewing  Co.,  35  Misc.  Rep.  131,  71  N.  Y.  Supp.  318; 
Reformed  Prot.  Dutch  Church  v.  Brown,  54  Barb.  191 ;  Jex  v.  Jacob, 
19  Hun,  105.  In  Miller  v.  Baillard,  124  App.  Div.  555,  108  N.  Y. 
Supp.  973,  this  court  said: 

"Tbe  purpose  of  this  statute  was  to  prevent  a  plaintiff  from  harassing  a 
defendant  by  prosecuting  dllCerent  suits  for  causes  of  acti(m  which  could 
be  Joined." 

Except  to  unnecessarily  harass  the  defendants,  it  is  difficult  to  see 
what  advant^e  would  accrue  to  the  plaintiff  by  prosecuting  .her  ac- 
tions separatdy.  In  Dunning  v.  Bai^  of  Auburn,  supra,  the  court 
said : 

"When  the  defendant  moves  to  consolidate  two  or  more  actions  between  the 
same  parties,  be  should  show  that. the  causes  of  action  are  such  as  may  be 
joined  in  the  same  declaration,  and  that  tbe  questions  which  will  arise  in 
both  of  the  actions  are  substantially  the  same.  Tbe  affidavit  should  state, 
either  that  no  defense  is  intended,  or  that  tbe  defense  will  be  substantially 
the  same  in  both.  It  these  matters  are  not  controverted  by  the  plaintiff, 
and  It  does  not  appear  that  he  will  suffer  any  great  delay,  or  other  prejudice, 
the  motion  will  be  granted." 

Each  of  tbe  conditions  there  referred  to  exist  in  this  case.  Plaintiff 

should  not  be  permitted  to  do  by  indirection  what  she  may  not  do  di- 
rectly. She  cannot  be  allowed  to  sever  two  causes  of  action  contained 
in  one  complaint,  which,  if  made  originally  the  subject  of  two  actions, 
would  have  been  consolidated,  upon  proper  application  therefor. 

The  order  should  be  reversedi,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.  .All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department.   November  8,  1012.) 

Divorce  {|  2e9*) — Alimont — Decree — Enfobcement — Contempt — Deicahd. 
A  demand  is  necessary  to  lay  a  foundation  for  proceedings  to  punish  a 
defendant  for  contempt  In  falling  to  pay  a  decree  rendered  against  biiu 
directing  the  payment  of  alimony. 


lEA.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  766-763;  Dec. 
Dig.  i  269.*] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Bridget  Donovan  against  Edward  F.  Donovan.  From  an 
order  adjudging  defendant  in  contempt  for  failing  to  pay  a  decree 
directing  the  payment  of  alimony,  he  appeals.   Modified  and  aifirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  GIERKE.  SCOTT. 
MILLER,  and  DOWLING,  JJ. 

iacob  Landy,  of  New  York  City,  for  appellant 
filton  M.  Goldsmith,  of  New  York  Oty,  for  respondent 

PER  CURIAM.  The  only  evidence  as  to  the  demand  of  any  spe- 
cific sum  is  the  statement  of  the  plaintiff  that  on  May  15,  1912,  she 
personally  demanded  payment  of  the  sum  of  $330  then  due.  As  a  de- 
mand is  necessary  to  lay  a  foundation  for  a  proceedii^  to  punish  for 
contempt,  the  order  appealed  from  must  be  modified,  by  inserting  the 
sum  of  $330,  in  place  of  $616,  wherever  the  latter  appears,  and,  as 
modified,  is  affirmed,  with  $10  costs  and  disbursements  to  the  re- 
spondent 


KVAMS  T.  WHITBl 
(Suprane  Goart,  Appelate  Division,  Blrtt  Department    Noraaaber  !»  1912.) 

JUDOKEHT  (I  148*)— DKrAin.T-t-SBTXINd  AflXOB. 

Wbei^  when  the  trial  of  a  catue  was  reached,  the  defendant's  connsel 
WES  actnaUy  ravaged  in  the  trial  of  another  action,  whldi  had  com- 
menced  the  preceding  afternoon,  and  no  oKwrtonlty  was  afforded  the 
defendant  to  procure  other  trial  connsel,  and  his  request  to  have  the  case 
held  pending  the  comiAetlon  of  his  connsel's  engagement  was  denied,  a 
detanlt  entered  must  be  opened,  and  the  Jadgment  vacated. 

[Bd.  Note.— ror  other  cases,  see  Jadgment,  Oent  Dig.  |i  260,  270^  272- 
291;  Dec.  Dig.  I  148.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  H.  Evans  against  John  White.  From  an  order 
denying  a  motion  to  open  a  default  and  set  aside  a  judgment,  defend- 
ant appeals.  Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

John  V.  Bouvier,  Jr.,  of  New  York  City,  for  appellant 
William  H.  Griffin,  of  New  York  City,  for  respondent 

PER  CURIAM.  It  appears  without  dispute  that,  when  the  trial 
of  this  case  was  reached  on  the  morning  of  June  18th,  tiie  counsel 
for  defendant  was  actually  engaged  in  the  trial  of  another  action, 
which  had  been  commenced  on  the  preceding  afternoon.  No  oppor- 
tunity was  afforded  the  defendant  to  procure  other  trial  counsel,  nor 
should  he  have  assumed,  before  the  morning  of  the  18th,  that  his 
request  to  have  the  case  held  pending  the  completion  of  his  trial  coun- 
sel's engagement  would  have  been  denied.  It  is  obvious  that  the  de- 
fault taken  under  these  conditions  must  be  opened,  and  the  ju<^ment 
taUen  theremider  vacated  and  set  aside. 

*rar  oUiar  cebm  nae  ■ame  toplo  A  |  xviisbb  In  D«c.  St  Am.  Dlgik  UOT  to  daU^  A  lUp'^  ZndasM 
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The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements^  and  the  motion  granted,  the  cause  to  be  restored  to 
the  preferred  calendar  of  the  court  for  trial  as  soon  as  it  can  be 
reached. 


HAWKINS  T.  KUHNEL 
iSnprone  Court,  Appellate  Divlglon,  Second  D^MUiment  NoTember  1,  1912.) 

1.  Absaitlt  ahd  Batzebt  (I  18*) — CiTiL  LiABZLiTr— Pbbsons  Liable. 

The  order  of  an  acting  police  captain  to  "take  out  the  prisoners," 
meaning  that  those  dunked  with  felony  be  jAotogra^ed  and  measnred, 
rendered  him  liable  for  damages  for  the  asnnlt,  that  Is,  the  wrongful 
photographing  and  measuring,  since  ereiy  person  concerned  in  the  com- 
mission of  a  tort,  or  who  orders  another  to  commit  it,  Is  a  principal,  and 
liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Assault  and  Battery,  Omt  Dig.  H 
17,  18;  Dec.  Dig.  S  18.*] 

2.  Talsb  iHPRieoNUENT  (|  15*} — EmtAniTion— Cabuqbaic— Abbbsi  With- 

out Wakbant. 

Where  plaintiff,  who  was  charged  with  embezzlement  in  a  cablegram 
from^Porto  Rico  -which  requited  that  be  be  held  pending  extradition, 
was  released  by  a  magistrate  on  the  ground  that  the  cablegram  was  in- 
solBcient  to  Justil^  issuing  a  warrant,  bis  rearrest  by  the  defendant  as 
acting  captain  of  police  rendered  such  officer  liable  for  false  imprison- 
ment, although  he  did  it  under  the  direction  of  the  district  attorney. 

[Ed.  Note.— For  other  cases,  see  Fblse  Imprisonment,  Oeut  Dig.  U  5- 
67;  Dec.  Dig.  §  15.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Paul  D.  Hawkins  against  August  Kuhne.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  WOOD- 
WARD, and  RICH,  JJ. 

James  D.  Bell,  of  Brooklyn  (Jesse  W.  Johnson,  of  Brooklyn,  on  the 
brief),  for  appellant. 

William  Henry  Corbitt,  of  New  York  City  (Arthur  F.  Gotthold, 
of  New  York  City,  and  Ernest  J.  Ellenwood,  of  Brooklyn,  on  the 
brief),  for  respondent. 

WOODWARD,  J.  This  action  was  brought  to  recover  damages  upon 
a  complaint  containing  two  counts,  one  for  an  assault  and  the  other 
for  false  imprisonment.  The  learned  trial  court  held  that  the  plaintiff 
was  entitled  to  recover,  and  left  it  to  the  jury  to  determine  the  amount 
of  the  recovery,  under  appropriate  instructions  that  the  damages  were 
to  be  compensatory  only,  including  expenses,  not  exceedfing  a  certain 
sum.  The  jtu'y  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $1,- 
788.09,  and  the  defendant  appeals  from  the  judgment  on  the  verdict 
and  from  the  order  denying  his  motion  for  a  new  trial. 

[1]  Such  ruling  is  equivalent  to  a  direction  of  verdict  for  the  plain- 
tiff for  a  fair  compensation,  to  be  dietermined  by  the  jury,  and  may  be 
objectionable  in  any  case  on  at  least  one  of  two  grounds:  First,  that 
the  evidence  presents  a  disputed  question  of  fact  for  the  determination 

*For  othw  CMM  MM  MUD*  toplc  A  I  mniBBB  In  Dec.  ft  Am.  Diet.  UOT  to  data,  ft  B«p*r  Ziid«u» 
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of  the  jury;  or,  second,  if  there  is  no  such  question,  still  as  matter 
of  law  the  plaintiff  would  not  be  entitled  to  recover. 

The  plaintiff  had  been  in  the  employ  of  a  light  and  power  company 
in  Porto  Rico  some  two  years  prior  to  April,  1908.  He  was,  during 
the  latter  months  of  that  time,  general  manager  for  the  company  at  a 
salary  of  $125  a  month,  payable  one  half  at  the  middle  and  the  other 
half  at  the  end  of  the  month.  Payments  thereof  had  been  made  from 
time  to  time  by  checks  on  the  company,  drawn  by  the  plaintiff  as  such 
manager,  and  with  the  assent  of  its  president  and  vice  president.  On 
the  21st  or  22d  of  that  month,  the  plaintiff  drew  and  cashed  such  check 
for  the  simi  of  $62.50,  salary  for  the  last  half  of  the  month,  and  went  by 
train  to  San  Juan,  60  miles  distant,  from  which  place  he  wrote  the 
company  that  he  had  left  their  employ,  and  sailed  for  New  York  on 
the  same  or  the  following  day.  His  employment  with  the  company 
was  to  begin  on  his  leaving  the  United  States  and  continue  until  his 
return  thereto. 

The  Governor  of  Porto  Rico  cabled  the  district  attorney  of  New 
York,  requesting  the  arrest  and  detention  of  the  plaintiff  pending  the  ar- 
rival of  rendition  papers  upon  a  charge  of  embezzlement.  The  cable- 
gram came  to  the  hands  of  the  defendant,  a  member  of  the  New  York 
police  force,  and  he  caused  the  plaintiff  to  be  arrested  on  his  arrival 
here  durii^  the  night  of  April  27,  1908,  and  lodced  up  in  a  police  sta- 
tion until  the  next  morning.  There  is  no  complaint,  however,  because  of 
this  arrest  or  detention.  On  the  following  morning,  April  28th,  the 
plaintiff  was  taken  before  the  defendant,  then  acting  police  captain, 
at  police  headlquarters,  as  were  also  other  persons  under  arrest  for 
other  causes.  The  diefendant,  having  questioned  such  prisoners  con- 
cerning the  charges  against  them,  including  the  plaintiff  (who  declined 
to  make  any  explanation  of  the  alleged  embezzlement),  ordered  the 
police  officers  in  diaige  of  the  prisoners  to  "take  them  out,"  meaning 
thereby  that  those  accused  of  minor  offenses  should  be  t^en  before 
a  magistrate,  and  that  those  accused  of  felonies  should  be  photographed 
and  measured,  as  was  the  custom  and  rule  of  the  police  department. 
The  plaintiff  was  accordingly  taken  into  another  room,  apart  from  the 
defendant,  where  he  was  photographed  and  measured,  and  prints  of 
his  thumbs  and  fingers  were  t^en  for  use  and  preservation  in  the 
"Rogues'  Gallery,"  pursuant  to  that  rule  or  custom,  and  against  the 
plaintiff's  protest  and  claim,  without  avail,  that  he  should  be  taken  be- 
fore a  court  and  allowed  to  communicate  with  counsel. 

This  order  of  the  diefendant,  together  with  the  taking  of  such  photo- 
graph, measurements, .  and  imprints,  constitute  the  first  cause  of  ac- 
tion; and  there  is  no  dispute  whatever  as  to  the  facts  out  of  which 
the  cause  arises.  The  defendant  himself  testified  that  he  was  the  su- 
perior officer  in  charge  on  that  occasion.  And  when  asked  what  he 
meant  when  he  said,  "Take  them  [the  prisoners]  out,"  he  answered : 

"Ttu»e  dunged  with  ndsdemeanoi  to  be  token  to  court,  and  tboee  cbaiged 
wltb  felcmy  to  be  taken  upstairs  to  be  measnred  according  to  role." 


"After  the  ln«p6Ctlon  was  cmipleted,  I  told  the  detecttves  In  charge  of 
tbeae  prisoners  to  take  tbem  ont  By  that  I  meant  that  those  who  had  been 
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accused  of  minor  offenses,  misdemeanors,  were  to  be  taken  before  the  magis- 
trate, and  those  who  had  been  accnsed  of  felony  or  offenses  grarer  than 
that  of  misdemeanor  were  to  be  taken  out  and  photograpbed  and  measured. 
That  Is  what  my  order  meant"  ' 

It  is  also  in  evidence  and  uncontradicted  that  the  defendant  subse- 
quently said : 

"I  am  tb»  man  who  is  responsible.  I  took  tbem*'  (the  pbotogiapfas  and 
measurements)*  "and  I  am  going  to  i^ve  them  now  to  you"  (the  witness). 

The  testimony,  therefore,  presents  no  disputed  question  of  fact  for 

the  determination  of  a  jury  in  respect  to  the  first  cause  of  action. 

Counsel  for  appellant  say  in  their  brief : 

"We  do  not  question  that  the  taking  of  tiie  plaintiff's  picture  before  convle- 
tion  was  an  Illegal  act   *   *   *  We  do  not  question  that  an  assault  was 

committed  on  the  plaintiff." 

This  is  in  accord  with  a  thorough  examination  and  discussion  of 
the  law  in  the  recent  case  of  People  ex  rel.  Gow  v.  Bingham,  57  Misc. 
Rep.  66,  107  N.  Y.  Supp.  1011.  But  counsel  say  that  the  defendant 
did  not  commit  the  assault,  or,  at  least,  the  question  of  whether  he 
<fid  or  not  was  for  the  iury,  not  for  the  court,  to  determine.  This 
position  is  untenable.  Iriere  is  not  a  word  of  dispute  as  to  the  part 
the  defendant  took  or  acted  in  the  premises,  nor  even  as  to  his  intent 
in  doing  what  he  did  do.  He  ordered  that  the  plaintiff  be  "taken  out," 
meaning  thereby,  and  knowing  in  fact,  that  the  conceded  assault  should 
and  would  be  committed,  or,  which  is  the  same  thing,  that  the  photo- 
graph and  measurements  should  be  taken.  "That,"  he  says,  "is  what 
my  order  meant.  •  *  *  i  am  the  man  who  is  responsible."  Not 
only  so ;  it  is  apparent  that  the  person  or  jpersons  to  whom  the  order 
was  given  understood  and  executed  it  as  the  defendant  intended  they 
should. 

With  the  fact  of  the  assault  itself,  and  the  acts  and  intent  of  the 
defendant  himself,  in  relation  thereto,  all  admitted,  nothing  was  left 
for  determination  but  a  pure  question  of  law  for  the  court — ^the  de- 
fendant's legal  relation  to  or  liability  for  that  wrong.  An  assault  is  a 
tort,  and  it  is  a  fundamental  principle  of  law  that  every  person  con- 
cerned in  the  commission  of  a  tort,  or  who,  whether  present  or  absent, 
directly  or  indirectly  counsels,  induces,  procures,  commands,  or  orders 
another  to  commit  it,  is  a  principal  and  liable  therefor. 

In  Green  v.  Kennedy,  46  Barb.  16,  the  plaintiff  was  arrested  by  a 
police  ofHcer  without  a  warrant  and  taken  before  Superintendent  Ken- 
nedy, the  defendant,  who  ordered  that  the  plaintiff  be  locked  up, 
which  was  done,  and  he  sued  for  the  assault  and  false  imprisonment. 
The  defendant  moved  on  the  trial  to  dismiss  the  ojmplaint,  so  far 
as  the  alleged  assault  and  battery  were  concerned,  on  the  ground  that 
the  evidence  failed  to  show  that  he  authorized,  ratified,  or  was  cog- 
nizant of  or  in  any  way  connected  with  it.  The  motion  was  denied. 
The  court,  affirming  a  judgment  for  the  plaintiff,  said  in  part: 

"The  defendant  by  directing  the  Imprisonment  of  the  plaintiff,  was  guilty 
of  It.  When  he  told  the  officer  who  made  the  arrest  to  take  the  plaintiff 
back  and  lock  him  up.  In  contemplation  of  law  be  did  the  act  which  the  offi- 
cer did  who  followed  the  direction.   He  is  not  petmltt^  to  show  that  tbe 
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act  WRB  not  tbe  consegQence  of  tbe  request,  which  the  law  adjadgea  to  he 
part  and  parcel  of  the  act  Itself.  He  cannot  direct  a  trespass,  and  after  its 
commlaslon  escape  upon  the  ground  that  the  officer  violated  his  dn^  in 
.obeying  the  direction.  The  action  Is  made  ont,  and  no  Jnstlfication  Is  pre- 
tended for  the  trespass  committed  by  tbe  defendant's  direction." 

The  Court  of  Appeals  (48  N.  Y.  653),  affirming  that  judgment,  said 
that  it  was  the  duty  of  the  officer  making  the  arrest  to  convey  the 
prisoner  immediately  before  the  nearest  magistrate;  and  when  the 
defendant,  whether  with  or  without  authority,  gave  directions  in  the 
matter,  it  was,  his  duty  to  have  directed  a  compliance  with,  not  a 
violation  of,  the  statute. 

The  decision  of  that  case  is  sufficient  authority,  if  any  were  neces- 
sary, to  show  that  the  defendant  here  is  as  much  at  fault  for  the 
wrong  done  in  pursuance  of  his  order  as  if  he  himself  had  committed 
the  wrong.  This  cause  of  action  was  properly  disposed  of  on  the 
trial. 

[2]  And  so  as  to  the  cause  for  false  imprisonment.  After  the 
plaintiff  had  been  so  photographed  and  measured,  he  was  taken  be- 
fore a  magistrate,  where  application  was  made,  by  the  police  officer 
in  charge  of  him,  for  a  warrant  for  his  further  detention,  based  on 
the  cablegram  already  mentioned.  But  the  magistrate,  declining  to 
entertain  a  complaint  against  the  plaintiff  as  a  fugitive  from  justice 
on  that  source  of  information,  said  he  would  hold  him  in  the  same 
amount  of  bail,  $500,  on  an  affidavit  charging  him  with  vagrancy. 
This  chai|^  was  made  by  a  police  officer,  and  the  plaintiff,  on  being 
released  on  bd.il  in  that  sum,  returned  to  police  headquarters  to  get 
his  baggage,  detained  there  since  his  arrest  on  the  previous  night. 
The  defendant  was  absent,  and  the  officer  in  charge  refused  to  sur- 
render the  baggage  until  his  return.  The  plaintiff  waited  there  until 
the  defendant  returned,  three  or  four  hours  later.  The  defendant's 
testimony  as  to  what  then  occurred  is  to  the  effect  that  he  called  up 
the  district  attorney  and  told  him  of  the  magistrate's  refusal  to  hold 
*  the  plaintiff  for  the  alleged  embezzlement,  that  he  did  not  think  the 
magistrate  knew  the  facts  of  the  case,  and  that  the  district  attorney 
told  defendant  to  rearrest  the  plaintiff.  Whereupon  the  defendant 
caused  him  to  be  rearrested  and  taken  back  to  jail,  against  his  pro- 
test. On'  the  following  morning,  April  29th,  the  plaintiff  was  ar- 
raigned before  a  magistrate,  charged  with  being  a  fugitive  from  jus- 
tice, and  again  released  on  bail,  and  finally  discharged  on  May  6, 
1908,  on  information  of  the  dismissal  of  the  proceedings  against  him 
in  Porto  Rico. 

This  arrest  and  detention  constitutes  the  second  cause  of  action. 
The  only  claim  of  justification  therefor  is  the  cablegram  from  Porto 
Rico  and  the  direction  of  the  district  attorney.  These  formed  no  jus- 
tification or  excuse  for  the  defendant's  order  that  plaintiff  be  rear- 
rested and  taken  back  to  jail.  The  cablegram -had,  as  the  defendant 
was  aware,  already  been  presented  to  and  refused  by  a  magistrate, 
the  proper  authority,  as  the  foundation  for  a  warrant  of  arrest  The 
Code  of  Criminal  Procedure  (section  177)  prescribes  that : 

"A  peace  officer  niay,  without  a  warrant,  arrest  a  person:  1.  For  a  crime, 
conunitted  or  attonpted  In  his  inesenca;  2.  Y/hea  the  person  arrested  has- 
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committed  a  felony,  althougb  not  in  his  prosance;  3.  When  a  fdony  bas  In 
fact  been  committed,  and  he  faaa  reasonable  cause  for  bellerlng  the  person 
to  be  arrested  to  have  committed  It." 

The  Court  of  Appeals  has  very  recently  held  that : 

"Even  In  the  case  of  a  fel<Hiy,  to  justify  an  arrest  without  a  warrant,  it 
la  necessary  to  establish  that  a  felony  has  In  fact  been  committed."  Steams 
V.  Titos,  193  N.  Y.  272,  275,  86  N.  S.  1077,  1078. 

There  is  no  proof  of  that  fact  in  this  case,  or  any  evidence  to  jus- 
tify a  jury  in  finding  that  a  felony  had  been  committed. 

No  substantial  error  was  committed  in  the  reception  or  rejection 
of  evidence,  or  in  the  charge  to  the  jury. 

The  j  advent  should  be  affirmed,  with  costs.   All  concur. 


E.  B.  THOMAS  MOTOR  BRANCH  GO.  T.  UNITED  STATES  FIDBUTT  ft 

GUARANn  CO. 

(Snpr^ue  Court,  Appellate  D1t1b1(»i,  First  Department    November  8,  1912.) 

1.  JUDOICKNT  (I  167*) — ^DeTAULT— UNDBBTAKING — LlABIUTT  OF  SURBTY. 

Where  a  Judging  1^  deffttUt  was  set  a^lde  on  defendant  glThig  an 
nndertaklng  conditioned  on  the  payment  of  any  Judgment  plaintiff  ml^ 
finally  recover,  and  thereafter  defendant  filed  a  counterclaim,  which  he 
■  withdrew,  and  consented  to  judgment  for  plaintiff  on  specified  condlttons, 
the  judgment  for  plaintiff  was  wltbln  the  undertaking,  and,  in  the  ab- 
sence of  fraud  or  collusion,  was  prima  fiide  evidence  against  the  surety. 

[Ed.  Note.— For  other  cases,  see  Judgment.  Cent  Dig.  Si  326,  380,  333. 
884;  Dec.  Dig.  1 167.*] 

2.  PBIRCIFAL  AND  SnSBTT  (f  104*) — DiSOHABOE  OT  SUBETT. 

A  defendant  procured  the  setting  aside  of  a  defanlt  judgment  on  giv- 
ing an  undertaking  to  pay  any  judgment  finally  recovered,  and  thereafter 
filed  a  counterclaim,  which  was  witiidrawn,  pursuant  to  a  stipulation  pro- 
viding that  plaintiff  might  take  judgment  for  the  fnll  amount  of  bis 
claim,  that  within  30  days  defendant  should  sue  on  the  counterclaim, 
that  plaintiff  should  give  defendant  an  undertaking,  not  later  than  20 
days  after  the  commencement  of  such  actlcm.  to  pay  any  judgment  re- 
covered therein,  that  plaintiff  should  take  no  Bt^  for  the  collection  of 
his  Judgment  hut  In  case  of  Ms  failure  to  give  the  undertaking  within 
the  time  fixed,  dtfendant  could,  within  10  days  from  the  expiration  of 
such  time,  move  to  set  aside  the  judgment,  and  that  defendant  agreed 
within  5  days  after  delivery  of  the  undertaking  to  pay  the  Judgment, 
and,  If  he  failed  to  do  so,  plaintiff  could  enforce  the  Judgment  On  the 
call  of  the  calendar,  an  order  was  ratered  on  consent  that  plaintiff 
should  have  judgment  About  18  days  later,  plaintiff  filed  the  under- 
taking, and  6  days  later  he  entered  judgment  against  defendant  Held, 
that  the  ext^ion  of  time  granted  defendant  did  not  release  the  sorety 
on  his  tmdertaklng;  the  agreemoit  of  defendant  to  pay  the  jad^umt 
within  five  days  not  Involving  any  agreement  on  platntitTs  part  to  for^o 
proceedings  to  enforce  the  Judgment  during  that  time. 

(Ed.  Note.— For  other  cases,  see  Principal  and  Surety*  Cant  Dig.  H 
186-190,  193-195,  197-199,  200;   Dec.  Dig.  {  104.»] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  the  E.  R.  Thomas  Motor  Branch  Company  against  the 
United  States  Fidelity  &  Guaranty  Company.   From  a  judgment  for 
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defendant,  and  from  an  order  denying  a  new  trial,  plaintiff  appeals. 
Reversed,  and  judgment  directed  for  plaintiff. 
See,  also,  136  N.  Y.  Supp.  1135. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

George  A.  McLaughlin,  of  New  York  City,  for  appellant 
Lewis  Johnston,  of  New  York  City,  for  respondent. 

MILLER,  J.  This  plaintiff  brought  an  action  against  the  S.  &  V. 
Motor  Company,  and  on  the  19th  of  April,  1911,  entered  a  judgment 
by  default  for  the  sum  of  $3,264.17.  Thereafter  a  motion  was  made 
to  open  the  default,  which  was  consented  to  on  condition  that  the  de- 
fendant file  a  bond  conditioned  to  pay  any  judgment  the  plaintiff 
might  recover,  and  on  that  consent  an  order  was  entered  on  the  22d 
day  of  May,  1911,  opening  the  default;  the  defendant  having  exe- 
cuted and  filed  an  undertaking  "that  if  the  plaintiff  above  named" 
(the  plaintiff  in  diis  action)  "shall  finally  recover  any  judgment  herein 
against  the  defendant  above  named"  (the  said  S.  &  V.  Motor  Com- 
pany) "that  the  defendant  will  pay  the  sum  recovered  or  directed  to 
be  paid  by  the  judgment,  not  exceeding  the  sum  of  $3,500."  It  is 
plainly  to  be  inferred  that  the  default  was  taken  for  failure  to  answer. 
No  reference  is  made  in  the  order  opening  the  default,  or  in  the  said 
consent,  or  in  the  undertakit^,  to  a  proposed  answer ;  but  an  answer 
was  served,  presumably  after  the  default  was  opened,  which,  among 
other  tilings,  set  up  a  aninterdaim  for  the  sum  of  $8,(XX). 

Thereafter,  and  on  the  27th  of  June,  1911,  the  parties  to  that  ac- 
tion entered  into  a  stipulation  whereby  the  defendant  withdrew  its 
counterclaim  and  answer,  and  consented  that  the  plaintiff  might  take 
judgment  for  the  full  amount  of  its  claim  on  certain  specified  condi- 
tions, viz.,  that  within  30  days,  the  defendant  should  bring  an  action 
against  the  plaintiff  on  the  matters  set  up  in  its  counterclaim ;  (2) 
that  the  plaintiff  should  nve  the  defendant  an  undertaking  either 
before,  or  not  later  than  20  days  after,  the  (M>ramencement  of  such 
an  action,  conditioned  to  pay  any  judgment  recovered  therein;  (3) 
that  the  plaintiff  should  take  no  steps  for  the  enforcement  and  col- 
lection of  its  judgment  before  making  and  giving  said  undertaking; 
(4)  that,  in  case  of  the  plaintiff's  failure  to  give  the  undertaking  with- 
in the  time  provided  for,  the  defendant  might  within  10  days  from 
the  expiration  of  said  time  move  to  open  aiu  set  aside  the  judgment, 
in  which  case  it  was  to  be  set  aside  and  the  cause  restot^  to  the 
short-cause  calendar,  but,  unless  such  a  motion  was  made  within  10 
days,  the  judgment  was  to  stand,  and  the  plaintiff  was  to  be  at  lib- 
erty to  proceed  to  collect  it;  and  (5)  the  defendant  agreed  within  5 
days  after  the  delivery  of  said  bond,  unless  it  was  a  surety  company's 
bond,  to  pay  the  judgment  thus  consented  to,  and,  in  the  event  of  its 
failure  to  do  so,  the  bond  giveni  pursuant  to  the  (x>nsent  was  to  be 
null  and  void,  the  plaintiff  was  to  be  at  liberty  to  enforce  the  collection 
of  said  judgment  and  without  opposition  thereto  by  the  defendant  to 
move  for  an  order  cancelii^;  said  bond  as  of  record.  On  June  28, 
1911,  on  the  caU  of  the  calendar,  an  order  was  entered  on  consent  in 
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Open  court  that  the  plaintiff  have  ju(^fment  against  the  defendant  for 
the  sum  of  $3,262.09.  On  July  15,  1911,  the  plaintiff  filed  an  under- 
taking of  the  National  Surety  Company,  pursuant  to  said  stipulation, 
and  on  July  2l5t  entered  judgment  against  the  said  defendant,  the 
S.  &  V.  Motor  Company,  in  the  sum  of  $3,329.87. 

This  action  is  brought  against  the  defendant  on  its  undertaking,  and 
two  questions  are  involved,  viz.:  (1)  Is  the  judgment  of  the  plain- 
tiff gainst  the  S.  &  V.  Motor  Company  within  the  terms  of  the  un- 
dertaking? And  (2)  was  the  defendant  discharged  by  an  extension  of 
time  granted  to  its  principal?  Counsel  on  behalf  of  the  defendant 
stated  during  the  trisu  that  it  made  "no  charge  of  fraud  or  collusion." 

[1]  The  defendant's  agreement  was  that,  if  the  plaintiff  should 
finally  recover  any  judgment  against  the  S.  &  V.  Motor  Company,  it 
would  pay  the  sum  directed  to  be  paid.  A  judgment  is  none  the  less 
recovered  in  an  action,  though  it  be  by  consent  or  on  default.  If  the 
defendant  had  served  an  answer,  without  setting  up  a  counterclaim, 
and  then  had  failed  to  appear  at  the  trial,  the  judgment  recovered  at 
the  trial  would  still  have  been  "recovered"  within  the  meaning  of  the 
undertaking.  We  fail  to  perceive  any  distinction  between  a  tadt  con- 
sent as  upon  failure  to  appear,  and  an  express  consent  by  written  stip- 
ulation. The  defendant  in  that  action  interposed  a  a>unterclaim,  but 
it  was  not  bound  to  do  so,  and  there  is  nothing  in  the  order  opening 
the  default,  in  the  a>nsent  upon  which  it  was  entered,  or  in  the  un- 
dertaking itself  to  indicate  that  the  latter  was  given  with  the  under- 
standing or  on  the  assumption  that  die  answer  should  set  up  a  coun- 
terclaim. The  defendant  in  this  action  cannot,  in  the  absence  of  fraud 
or  collusion,  complain  of  the  withdrawal  by  the  defendant  in  that  ac- 
tion of  a  counterclaim  which  it  was  not  bound  to  plead  in  the  first  in- 
stance. There  is  nothing  in  this  record  tending  to  show  that  the  plain- 
tiff was  not  justly  entitled  to  the  judgment  recovered  by  it  against  the 
defendant's  principal,  and  a  judgment  recovered  by  consent  is  within 
the  terms  of  such  an  undertaking  as  the  one  in  suit  and,  in  the  absence 
of  fraud  or  collusion,  is  presumptive  evidence  against  the  obligor. 
Conner  v.  Reeves,  103  N.  Y.  527,  9  N.  E.  439.  The  respondent  relies 
chiefly  upon  Koo  Long  v.  American  Surety  Co.,  146  N.  Y.  251,  40 
N.  E.  730,  in  which  a  distinction  was  made  between  the  limited  under- 
taking involved  in  that  case  and  a  comprehensive  one  like  that  in- 
volved in  the  case  at  bar  and  in  Conner  v.  Reeves. 

[2]  We  do  not  consider  the  stipulation  pursuant  to  which  the  ju(^- 
ment  against  the  defendant's  principal  was  entered  as  an  agreement 
to  extend  the  time  of  entering  the  judgment,  or  to  forego  the  issuance 
of  an  execution  thereon.  As  a  condition  of  getting  its  judgment,  the 
plaintiff  was  to  give  an  undertaking,  and  was  to  acquire  no  rights  until 
it  did  so.  It  could  have  given  its  undertaking,  entered  its  judgment, 
and  proceeded  to  enforce  it  forthwith.  The  agreement  of  the  defend- 
ant to  pay  the  judgment  within  5  days  after  the  undertaking  was 
given  did  not  involve  an  agreement  on  the  plaintiff's  part  to  for^jo 
proceedings  to  enforce  the  collection  of  the  judgment  during  that 
time.  As  the  plaintiff  was  not  precluded  by  its  stipulaticm  from  en- 
tering judgment,  and  proceeding  to  collect  it  forthwith,  the  slight 
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delay  in  procuring  the  undertaking  and  in  entering  the  judgment  was 

a  mere  incident  and  it  has  been  decided  that: 

"The  mere  jwstponement  of  one  of  tbe  ordinary  proceedings  In  a  case  In 
which  snch  an  undertaking  has  been  given  does  not  release  the  Boretles." 
Stelnbock  t.  Brans.  122  N.  T.  691,  26  N.  B.  929. 

This  case  is  not  at  all  like  Montrose  v.  Levenson,  114  N.  Y.  Supp. 
136,  aflfirmed  by  this  court  without  opinion  132  App.  Div.  928,  118 
N.  Y.  Supp.  1125,  in  which  th'ere  was  a  stipulation  that  judgment 
should  not  be  entered  until  four  months  later. 

The  defendant  may  be  entitled  to  be  subrogated  to  the  right  of  its 
principal  to  proceed  on  its  counterclaim  and  to  its  inter«t  in  the  se- 
curity furnished  by  this  plaintiff.  But  that  is  a  matter  not  now  be- 
fore ps. 

The  judgment  and  order  should  be  reversed,  and  judgment  directed 
for  the  plaintiff,  with  costs  in  this  court  and  in  the  court  below.  All 
concur. 


In  re  KENNBT. 

(Supreme  Gonrt  Appellate  Division,  Second  Department  November  16,  U12.) 

1.  GovRTB  (S  67*) — SrorogBAPima  Btea— Tmawbotot  Tuainsinro  Dubiko 
TaiAL. 

The  oonrt  stenograpber  may  not  though  on  order  of  the  court  famish, 
at  expense  of  the  county,  to  an  attorney  assigned  to  defend  a  poor  per- 
son charged  with  mnrder,  a  transcript  of  the  minutes  from  day  to  day 
during  the  progress  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Oonrts,  Cent  Dl^.  H  19S-200;  Dec. 
Dig.  «  67.*] 

Z.  Makdauus  (I  187*) — ^Pebsons  Entttled  to  Rbvibw. 

The  con^ttroller  of  the  clt^  of  New  York,  made  a  party  to  a  motion 
for  peremptory  mandamus  to  compel  him  to  pay  as  a  county  expense 
items  of  dlsbarsements  by  an  attorney  assigned  to  defend  a  poor  person, 
may  properly  appeal. 

[Ed.  Note.— For  other  cases,  see  Mandamna,  Gent  Dig.  H  427-437; 
Dec.  Dig.  I  187.*] 

Appeal  from  Special  Term,  Richmond  County. 

Application  by  John  J.  Kenney  for  peremptory  writ  of  mandamus 
to  compel  William  A.  Prendergast,  Comptroller  of  the  City  of  New 
York,  to  pay  certain  moneys.  From  an  order  granting  the  motion, 
the  Comptroller  appeals.    Reversed,  and  motion  denied. 

Argued  before  JENKS.  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWAJID,  and  RICH,  JJ. 

Clarence  L.  Barber,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  on  the  brief),  for  ai^Uant 
Bertram  G.  Eadie,  of  New  Brighton,  for  respondent 

HIRSCHBERG.  J.  The  relator,  an  attorney  and  counselor  at  law, 
having  been  duly  assigned  to  defend  a  poor  person  under  indictment 
for  murder  in  the  first  degree,  conducted  the  defense  at  a  trial  last- 
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ing  for  a  period  of  eight  days  and  resulting  in  the  conviction  of  the 
defendant  of  the  crime  of  manslaughter  in  the  first  degree.  The 
trial  was  had  in  the  county  of  Richmond,  and  terminated  on  the 
28th  day  of  November,  1911.  Thereafter  the  relator  filed  with  the 
clerk  of  the  county  an  affidavit  setting  forth  the  items  of  his  personal 
and  incidental  expenses  necessarily  incurred  in  the  defense,  and,  the 
same  not  having  been  paid  to  him  by  the  comptroller  of  the  ci^  of 
New  York,  he  procured  an  order  of.  the  court  requiring  that  official 
to  show  cause  why  a  peremptory  writ  of  mandamus  should  not  issue 
to  compel  the  audit  and  payment  of  the  items  referred  to.  On  the 
return  of  the  order  to  show  cause,  the  order  appealed  from  was  duly 
entered  on  the  9th  day  of  February,  1912,  requiring  such  payment. 

There  are  only  two  items  in  dispute ;  the  comptroller  being  willing 
to  pay,  and  having  tendered  to  the  relator  payment,  for  all  the  other 
items  of  the  relator's  daim.  The  disputed  items  are  $50  for  the 
services  of  an  interpreter,  aj^arently  prior  to  the  trial,  and  the  sum 
of  $284.20  for  a  transcript  of  the  minutes  furnished  to  the  relator 
from  day  to  day  during  the  progress  of  the  trial ;  the  justice  presid- 
ing at  the  trial  having  ordered  the  same  to  be  furnished  to  him  as 
a  county  charge.  In  reference  to  the  item  for  the  services  of  the 
interpreter,  it  is  sufficient  to  say  that  the  comptroller  has  allowed  a 
similar  item  for  the  services  of  the  interpreter  who  attended  at  the 
trial  in  the  interest  of  the  defense,  and  the  papers  do  not  show  that 
the  additional  item  claimed  was  necessary  and  proper,  or  incurred  un- 
der circtunstances  which  rendered  it  legally  chargeable  against  the 
county. 

[  1  ]  In  reference  to  the  item  for  the  expense  of  the  stenographer's 
minutes,  it  must  be  conceded  that  the  decision  in  Moynahan  v.  City 
of  New  York,  140  App.  Div.  911,  125  N.  Y.  Supp.  1132,  was  at  the 
time  of  the  granting  of  the  order  appealed  from  ample  authority  for 
the  order  requiring  the  transcript  to  be  furnished  as  a  county  charge. 
Since  the  granting  of  the  order  appealed  from,  however,  that  case 
has  been  reversed  by  the  Court  of  Appeals  (see  Moynahan  v.  City 
of  New  York,  205  N.  Y.  194,  98  N.  E.  487);  the  court  holding  on 
the  reversal  that,  though  an  order  was  duly  granted  therein  requir- 
ing the  stenographer  to  furnish  from  day  to  day  a  transcript  of  his 
mmutes  to  the  attorney  assigned  for  the  defense,  the  expense  in- 
curred is  not  chargeable  to  the  county.  It  was  further  held  that  the 
justice  presiding  at  the  trial  has  no  inheroit  power  to  order  a  copy 
of  the  minutes  to  be  supplied  to  the  defendant's  attorney  at  the  pub- 
lic expense. 

[2]  The  only  point  made  by  the  respondent  is  that  the  certificate 
of  the  presiding  justice,  requiring  the  payment  of  the  claim,  is  final, 
and  that  the  appellant  has  no  standing  in  the  case  or  connection  with 
the  order  which  authorizes  the.  maintenance  of  the  appeal.  The 
authority  cited  by  the  respondent  (People  v.  Simpson,  121  App.  Div. 
402,  403,  106  N.  Y.  Supp.  45)  is  not  in  point  The  appeal  m  that 
case  was  taken  by  the  treasurer  of  the  county  of  Suflfolk,  and  the 
appeal  was  dismissed  because  that  official  was  not  a  party  to  the  mo- 
tion by  virtue  of  which  the  order  appealed  from  was  granted,  nor 
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had  he  been  substituted  or  made  a  party  to  the  motion  in  any  way. 
In  the  case  at  bar  the  appellant  was,  as  has  been  said,  a  party  to  the 
motion,  and  as  the  official  representative  of  the  city  is  clearly  enti- 
tled to  be  heard  on  the  appeal. 

The  order  should  be  reversed,  and  the  motion  denied.  All  concur. 


(Snpreme  Court,  Appellata  DItIbIoh,  Secood  D^rtment  Morember  IS,  1912.) 

1.  EXKCUTOBS  AITD  AdUINISTBATOBS  32*>— RXTOOATIOH  OF  LkTTBBS — APPU- 

OATION  AND  PBOCEBDZNGS  TSEBBON. 

Objections  to  tbe  sufficiency  of  a  petition  for  the  revocation  of  letters 
testamentary  may  be  taken  by  answer  to  tbe  i«titlon. 

[Ed.  Note.— For  ottaer  cases,  see  Bxecutora  and  Administrators,  Cmt 
Dig.  H  191-212 ;  Dec.  Dig.  |  82.«] 

2.  Appeal  and  Ebbob  {%  — Dicibioks  Bbtiewabu— "Obisb  Awnenna  a 

SUBBIAKTIAL  RlQUT." 

An  order  of  the  surrogate,  refusing  to  dismiss,  upon  issne  Joined,  a 
special  proceeding  for  tbe  revocation  of  letters  testamentary.  Is  not  an 
"order  affecting  a  substantial  right,"  within  Code  CIt.  Proc.  |  2570. 
authorizing  appeals  from  orders  of  tbe  surrogate  or  Suirogate's  Court  In 
a  special  proceeding  affecting  a  snbstanttal  r^t 

[Ed.  Note.— For  ottaer  coses,  see  Appeal  and  Error,  Gent  Dig.  IS  612- 
611;  Dec.  Dig.  |9L« 

For  other  definitions,  see  Words  and  Phrases,  vol.  7.  pp,  6739-6741 ;  toL 
8,  p.  7808.] 

H.  Appeal  aitd  Ebw>b  ({  81*)— Deozszohs  Bbvuwablb— Obdbb  Ansoniro 

SnBSIANTEAL  BlGHT. 

An  order  of  the  aorrogate  directing  an  execiitor  to  file  an  Intermediate 
Bcconnt  Is  not  appealable,  no  substantial  right  being  affected,  where  18 
months  have  elapsed  since  the  issuance  of  letters  testamentary,  and  no 
account  has  been  filed,  and  no  special  proceeding  for  a  Judicial  settlement 
of  the  esecutor's  account  Is  pending,  in  view  of  Code  Civ.  Proc.  i  2725, 
sabd.  4,  authorizing  the  surrogate  on  bis  own  motion,  under  such  dr- 
enmstances,  to  require  an  accounting. 

[Ed.  Note- For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  812- 
641;  Dec.  Dig.  |  91.  •] 

4.  Appeal  and  Ebbob  (|  151*) — Pebsors  AoasiEVBD. 

In  a  special  proceeding  for  the  revocation  of  letters  testamentary, 
where,  upon  issue  Joined,  the  surrogate  orders  an  accounting,  the  ex- 
ecutor is  not  aggrieved  by  tbe  postponement  of  the  hMrtng  of  the  peti- 
tion until  after  the  accounting. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  "Dig.  H  947- 
952;  Dec.  Dig.  S  151.*] 

Appeal  from  Order  of  Surrogate,  Nassau  County. 

Application  by  William  F.  Kelly  to  revoke  letters  testamentary  of 
William  Paschal  Langevin,  as  sole  executor  of  Rose  Hynes  Rooney. 
From  an  order  overruling  a  demurrer  to  the  petition,  and  directing 
the  executor  to  file  an  account,  the  executor  appeals.  Appeal  dis- 
missed. 


Argued  before  JENKS,  P.  J.,  and  BURJEl.  THOMAS,  WOOD- 
WARD, and  RICH.  JJ. 
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W.  p.  Langevin,  of  New  York  City,  in  pro.  per. 
Stephen  H.  Keating,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  This  is  a  special  proceeding,  brought  by  Kelly  as  a 
beneficiary  under  tiie  will  of  Rooney,  and  as  a  party  interested  in 
Rooney's  estate,  for  revocation  of  letters  to  the  executor  and  trustee 
for  misconduct,  waste,  and  irresponsibility.  The  executor  filed  a  "de- 
murrer," and  then,  as  of  course,  an  answer.  The  appeal  is  from  the 
order  of  the  surrogate  "overruling  said  executor's  demurrer  to  the 
sufHciency  of  the  petition  herein,  and  further  directii^  said  executor 
to  file  an  intermediate  account  of  his  proceedings  as  such  executor," 
and  from  "each  and  every  part  of  szid  order." 

[1]  We  are  not  aware  that  in  the  procedure  of  the  Surrogates* 
Courts  there  is  any  pleading  technically  known  as  a  demurrer.  Red- 
field  on  Law  and  Practice  of  Surrogates'  Courts  says: 

"Demurrers,  as  distinct  forms  of  pleading,  are  unknown  to  the  procednre 
of  Snrrogates'  Courts;  but  the  end  contemplated  by  a  demurrer  In  a  dvll 
action  may  be  reached  by  a  formal  motion  to  strike  out  a  pleading  for 
InsuflSclency  appearing  on  Its  face.  Indeed,  an  objection  of  tbat  sort  may 
be  taken  informally  at  any  stage  of  the  hearing,  and  ttxe  qnestton  of  the 
sufficiency  of  the  pleading  will  tbea  be  determined;  the  theory  In  these 
courts  being  that  pleadings  are  addressed  to  the  surrogate,  for  him  to  pass 
upon  before  they  are  pleaded." 

Any  objection  which  the  person  cited  desired  to  make  could  have 
been  taken  by  answer  to  the  petition.  Redfield  on  Law  and  Practice 
of  Surro^tes'  Courts,  ■§§  87,  439.  But  we  will  consider  that  the 
so-called  demurrer"  was  by  way  of  formal  motion  to  strike  out,  or 
of  objection,  aside  from  the  matters  put  in  issue  by  the  answer.  But 
the  appellant  had  best  look  to  it  that  tbe  points  raised  by  the  "demur- 
rer" appear  upon  the  record  in  technical  form,  if  he  desire  to  reserve 
his  right  of  review. 

[2]  Appeals  from  the  surrogate  and  his  court  are  both  authorized 
and  limited  hy  statute.  Article  4,  tit,  2,  c.  18,  of  the  Code  of  Civil 
Procedure.  As  this  appeal  is  not  from  a  decree,  it  must,  if  avail- 
able, be  from  an  order  affecting  a  substantial  right.  Section  2570, 
Code  of  Civil  Procedure.  But  we  think  that  an  order  of  the  surro- 
gate which  in  effect  refuses  to  dismiss  a  special  proceeding  merely 
upon  the  issue  joined  does  not  affect  a  substantial  right.  See  Matter 
of  Soule,  46  Hun,  661;  Matter  of  Phalen,  51  Hun,  208.  4  N.  Y. 
Supp.  408;  see,  too,  Susz  v.  Forst,  4  Dem.  Sur.  346-349. 

[3]  We  think  that  an  order  which  simply  directs  an  immediate 
account  is  not  appealable.  Although  the  point  was  considered,  but 
not  decidedl,  in  Matter  of  Hurlburt,  43  Hun,  311-313,  yet  it  was 
said  that  there  was  no  substantial  right  affected.  In  Matter  of  Gil- 
bert, 104  N.  Y.  200,  10  N.  E.  148,  the  court,  per  Finch,  J.,  held  that 
the  order  in  question  did  involve  a  substantial  right,  but  in  effect 
seemed  in  accord  with  our  view,  inasmuch  as  the  court  say : 

"It  went  beyond  a  mere  direction  to  acconnt  where  assets  are  admitted 
and  their  amount  Is  the  sole  controversy,  and  adjadged,  against  the  defend- 
ant's denial,  that  there  were  assets,  and  settled  the  only  substantial  point 
ot  the  UUgatioD,  except  the  amount  of  damagea  to  be  awarded." 
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For  the  ground  of  the  substantiality  in  that  case,  that  the  adminis- 
trator had  denied  that  he  had  any  assets  in  his  hands,  is  absent  from 
the  case  at  bar. 

The  surrogate  had  the  power  to  order,  sua  sponte,  an  accounting. 
The  order  recites : 

"From  which  petition,  affidavits,  and  exhibits,  as  well  as  from  the  records 
ot  this  court,  it  appears  that  eighteen  (18)  mouths  hare  elapsed  since 
letters  were  issued  to  said  William  Paschal  Langevlo,  and  that  no  account 
has  been  filed  by  blm  as  said  executor,  or  as  said  trustee  or  alleged  trustee, 
and  that  no  special  proceeding,  on  a  petition  for  a  iadlcial  settlement  of 
bis  account  as  said  ezecator,  or  as  oaid  trustee  or  allied  trustee,  Is  pend- 
ing." 

See  subdivision  4,  §  2725,  Code  of  Civil  Procedure;  Matter  of  Ken- 
nedy, 143  App.  Div.  839,  128  N,  Y.  Supp.  626;  Redfield  on  Surro- 
gates, §916. 

[4]  The  mere  fact  that  the  surrogate  adjourned  the  hearing  of  the 
petition  until  after  the  intermediate  accounting  did  not  aggrieve  the 
appellant   Estate  of  Henry,  9  Civ.  Proc.  R.  100. 

The  appeal  is  dismissed,  with  costs  to  the  respondent,  to  be  paid  by 
the  appellant  personally.  All  concur. 


ROYAL  TRUST  GO.  v.  HARDING  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    November  18,  1912.) 

OoKFOBATioNs  ({  685*) — FoKeiqn  Cobfobations — RiOEivBBa — AcnoH — Juris- 
diction. 

A  liquidator  of  a  foreign  corporation,  aiq^olnted  by  a  foreign  court, 
may  me  in  New  Yoi^  to  ooforce  a  stock  liability  under  the  laws  at  the 
toniga  country  against  stodcbolders  In  New  Tork. 

[Ed.  Note.— For  other  cases,  see  Gorporatlona.  Gent  IMg.  I  2667 :  Dec. 
Dig.  I  686.*] 

Action  by  the  Royal  Trust  Company,  as  liquidator  of  the  Ontario 
Bank,  against  J.  Horace  Harding  and  others.  Defendants  demur  to 
the  complaint   Demurrer  overruled. 

H.  A.  Cashing,  of  New  York  City,  for  plaintiff. 
Maurice  Leon,  of  New  York  City,  for  defendants. 

NEWBURGER,  J.  The  plaintiff,  a  Canadian  corporation,  as  liq- 
uidator of  the  Ontario  Bank  in  Canada,  seeks  to  enforce  a  stock  lia- 
bility under  the  statutes  of  Canada  against  the  defendants,  residents 
of  New  York,  as  stockholders  of  the  Ontario  Bank.  The  complaint 
alleges  two  causes  of  action:  First,  upon  a  judgment  fixing  the  lia- 
bility at  $4,750;  second,  upon  a  c^l  for  the  same  amoimt  made  by 
the  liquidator  purstiant  to  an  order  purporting  to  establish  the  defi- 
ciency of  the  property  and  assets  of  the  Ontario  Bank  at  95  per  cent, 
of  the  capital  stock.  The  defendants  demurred  to  the  complaint  upon 
the  following  grounds :  First,  lack  of  capacity  in  plaintiff  to  sue  in 

*For  otbar  eaiM  im  Mune  topic  A  |  xuhub  In  dm.  ft  Am.  Dtci,  1907  to  data,  ft  Rap'r  lDd«z« 


Digilized  by 


Google 


1102 


187  KEW  TOBK  8UPPLBHENT 


(Sup.  (X 


New  York ;  second,  no  jurisdiction  in  this  court  of  the  subject-mat- 
ter. 

This  court  has  power  to  take  jurisdiction  upon  a  foreign  judgment. 
As  was  said  by  Mr.  Justice  Earl  in  the  Matter  of  Waite,  99  N.  Y.  at 
page  448,  2  N.  E.  at  page  449: 

"The  following  rules  are  to  l>e  deemed  tboronghlT  recognized  and  estab- 
Usbed  in  this  state:  (1)  The  statutes  of  foreign  states  can  In  no  case  have 
nny  force  or  effect  In  this  state  ex  proprlo  vigors  and  hence  the  statutory 
title  of  foreign  assignees  in  bankruptcy  can  have  no  recognition  here  solely 
by  virtue  of  the  foreign  statute.  (2)  But  the  comity  of  nations,  which  Jud^ 
Denio,  In  Peterson  v.  Chemical  Bank,  32  N.  Y.  21  [88  Am.  Dec.  298],  said  Is 
a  part  of  the  common  law,  allows  a  certain  effect  here  to  titles  derived  under 
and  powers  created  by  the  laws  of  other  countries,  and  from  such  comity 
the  titles  of  foreign  statntory  assignees  are  recognized  and  enforced  here, 
when  they  can  be,  without  Injustice  to  our  own  citizens,  and  without  preju- 
dice to  the  rights  of  creditors  pursuing  their  remedies  here  under  our  stat- 
utes, provided,  also,  that  such  titles  are  not  In  conflict  with  the  laws  or  the 
public  policy  of  our  state.  (3)  Such  forelfrn  assignees  can  appear  and,  sub- 
ject to  the  conditions  above  mentloued,  maintain  suits  In  our  courts  against 
debtors  of  the  bankrupt  whom  they  ret>resent,  and  against  others  who  have 
interfered  with  or  withhold  the  property  of  the  bankrupt" 

In  Howarth  v.  Angle,  39  App.  Div.  151,  57  N.  Y.  Supp.  187,  quot- 
■  ing  the  last  case,  it  was  held  that  a  receiver  might  maintain  an  ac- 
tion in  this  state  against  a  stockholder  of  a  bank  to  recover  the 
amount  assessed  upon  a  stock.  See,  also,  Shipman  v.  Treadwell,  200 
N.  Y.  476,  93  N.  E.  1104;  Stoddard  v.  Lum,  159  N.  Y.  265.  53  N. 
E.  1108,  45  L.  R.  A.  551.  70  Am.  St.  Rep.  541;  Toronto  General 
Trust  Co.  V.  C,  B.  &  Q.  R.  R.,  123  N.  Y.  37,  25  N.  E,  198.  The 
objection  that  the  plaintiff,  as  a  liquidator  appointed  by  a  foreign 
court,  cannot  bring  this  action  is  therefore  untenable.  The  remedy 
sought  was  that  provided  by  the  foreign  statute,  which  created  the 
liability,  and,  as  the  liability  was  clearly  contractual,  this  action  is 
maintainable. 

Demurrer  overruled,  with  leave  to  defendants  to  plead  upon  pay- 
ment of  costs.   Settle  order  on  notice. 


(Supreme  Oonrt  Ai^ellate  Division.  Second  Departmoit  November  IS,  1912.> 

BiSADino  (S  S64*) — Ibbblevant,  Rbdundant,  and  Scandalous  Mattcs. 

Code  Civ.  Proc.  S  545,  provides  that  irrelevant,  redundant,  and  scandal- 
oos  matter  contained  In  a  pleading  may  be  stricken  ont  on  the  motion 
,  of  the  person  a^rieved.  Held,  that  such  section  does  not  authorize  the 
striking  out  of  an  entire  cause  of  action,  or  an  entire  defense,  as  scan- 
dalous and  irrelevant,  but  only  the  matter  thereof  which  is  irrelevant, 
redundant,  or  scandalous. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Die.  11  1166-1102; 
Dec  Dig.  I  364.*] 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Michael  Crotty  against  the  Erie  Railroad  Company.  ^ 
Cross-appeals  from  parts  of  an  order  of  the  Special  Term,  sustaining  * 
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in  part  and  denying  in  part  a  motion  to  strike  out  certain  defenses. 
Modified  and  affirmed. 

See,  also,  149  App.  Div.  262,  133  N.  Y.  Supp.  696. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  plaintiff. 
Elbert  N.  Oakes,  of  Middletown,  for  defendant. 

PER  CURIAM.  The  order,  in  so  far  as  it  strikes  out  the  first 
and  separate  defense  and  the  second  and  separate  defense  as  scan- 
dalous and  irrelevant,  and  the  third  and  separate  defense  as  irrele- 
vant, must  be  reversed,  inasmuch  as  section  545  of  the  Code  of  Civil 
Procedure  does  not  authorize  the  striking  out  of  an  entire  cause  of 
action,  or  an  entire  defense,  but  only  the  matter  thereof  which  is 
irrelevant,  redundant,  or  scandalous.  Tierney  v.  Helvetia  Swiss  Fire 
Ins.  Co.,  129  App.  Div.  694,  114  N.  Y.  Supp.  139,  and  cases  cited; 
Gibson  v.  McDonald.  139  App.  Div.  51,  123  N.  Y.  Supp.  504.  It  fol- 
lows that  the  order,  in  so  far  as  it  denies  the  motion  to  strike  out 
the  fourth  separate  defense,  must  be  affirmed. 

The  order  is  modified  in  accordance  with  this  opinion,  and,  as  mod- 
ified, is  affirmed,  with  $10  costs  and  disbursements  to  the  defendant 
a^^llant 


(Supreme  Court, .  Appellate  Division,  First  Department    November  8,  1912.) 

DiscovKBT  (S  38*) — Application  to  Examine  Plaintitf — Suttioiencx. 

Defendant's  application  to  examine  plaintiff  before  trial  should  have 
been  denied,  wbere  be  did  not  show  what  evidence  necessary  to  bis  de- 
fense be  e^jwcted  to  extract  from  plalntlil,  and  tbe  only  purpose  dls- 
closed  was  to  diacom  plalntUTs  evidence  in  advance  of  tbe  trial. 

[Ed.  Not&— For  otber  cans,  see  Discovery,  Oenb  Dig:  |  61 :  Dec  Dig. 
I  88.»J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Anton  Schulte  against  Joseph  Petruzzi.  From  an  order 
denying  plaintiff's  motion  to  vacate  an  order  for  his  examination  be- 
fore trial,  plaintiff  appeals.  Reversed. 

See,  also,  149  App.  Div.  907,  133  N.  Y.  Supp.  503. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE.  SCOTT,  MIL- 
LER, and  DOWUNG,  JJ. 

Samuel  Campbell,  of  New  York  City,  for  appellant. 
Albert  W.  Meisel.  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  an  injunction  to  restrain  defendant, 
formerly  plaintiff's  partner,  from  soliciting  former  customers  of  the 
firm  and  otherwise  using  its  good  will.  The  complaint  contains  the 
auctions  usual  in  such  caws,  as  to  what  defendant  is  doing  and  has 
done.  The  answer  consists  mainly  of  denials,  except  as  to  some  rel- 
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atively  unimportant  matters,  which  are  admitted,  and  embraces  no 
affirmative  defense.  As  was  said  by  this  court  in  Oakes  v.  Star  Co., 
119  App.  Div.  358,  104  N.  Y.  Supp.  244: 

**It  is  BtUl  necessary  to  show,  by  the  redtaUoa  of  affirmative  facts  and 
circumstances,  that  the  testimony  sought  to  be  elicited  is  material  and  nec- 
essary for  the  party  makinK  the  application,  and  it  is  incumboit  xtpon  the 
party  seeking  the  examination  to  make  this  fact  apparent" 

In  this  regard  the  defendant  has  wholly  failed.  He  does  not  sug- 
gest, and  we  camiot  imagine,  what  evidence  he  can  expect  to  extract 
from  plaintiff  which  will  be  necessary  to  his  defense.  The  only  ap- 
parent purpose  for  such  an  examination  is  to  discover  in  advance  of 
the  trial  what  evidence  plaintiff  has  to  support  his  compl^nt.  This 
is  not  the  legitimate  purpose  of  such  an  examination. 

Order  reversed,  with  $10  c(»ts  and  disbursements,  and  motion 
granted,  with  $10  costs.  All  concur. 


(Supreme  Coart,  Appelate  Division,  First  Department.   November  8,  ldl2J 

DiPosmoHs  (I  88*)— AFFoimnam  ov  Ocnaasaxon— Lacob. 

Under  Gode'C^v.  Proc.  |  8S9,  proridins  for  a  commission  to  take  the 
dei>osltlon  of  a  witness  without  the  stat^  unless  the  court  has  reason  to 
b^eve  that  the  aj^lication  is  not  made  In  good  faith,  lachea  was  not 
of  Itself  a  BOfladent  reason  to  iruAUj  the  denial  ot  a  motlfm  for  a  com- 
mission. 

[Ed.  Note.— E^}r  other  cases,  see  Depositions,  Gent  Dig.  |  42;  Dee. 
Dig.  I  33.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Helen  R.  Zeggio  and  another  against  Dur^  £.  Robin- 
son and  others.  From  an  order  of  Special  Tenn  denying  defendants* 
motion  to  open  default,  they  appeal.  Reversed. 

See,  also,  150  App.  Div.  900,  134  N.  Y.  Supp.  1150. 

Argued  before  INGRAHAM,  P.  and  CI.ARKE,  SCOTT.  MUr 
I.ER,  and  DOWUNG.  JJ. 

L.  Laflin  Kellogg,  of  New  York  City,  for  appellants. 
James  L.  Bishop,  of  New  York  City,  for  infant  defendants. 
Payson  Merrill,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Except  in  a  case  specified  in  subdivision  3  of  sec- 
tion 888  of  the  Code  of  Civil  Procedure,  an  application  for  a  coounift- 
sion  to  take  the  deposition  of  a  witness  without  the  state  "must  be 
granted,  upon  satisfactory  proof  of  the  facts  authorizing  it,  unless 
the  court  or  judge  has  reason  to  believe,  that  the  application  is  not 
made  in  good  faith."  Section  889,  Code  of  Civil  Procedure;  Oakes 
V.  Riter,  118  App.  Div.  772,  103  N.  Y.  Supp.  849.  Laches  furnishes 
sufficient  reason  to  deny  a  stay  of  the  trial  of  the  action  pending  a 
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return  of  the  commission,  but  is  not  of  itself  sufficient  to  justify  a 
denial  of  the  motion  for  a  commission. 

The  order  of  September  4,  1912,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted. 


(Sninwne  Ooart,  Appellate  Division.  Flnt  Dctnrtmeiit   November  8;  1012.) 

BaXODTOBB  AND  AOHINISTBATOBS  (|  221*)~ACTIOna  AaAINSI  ESTATX— ^KBV- 
ICE8  RiNDEBED  DeCXDETTS — ^BVZDEKOB. 

In  an  action  against  executors  for  services  rendered  a  decedent,  evi- 
dence held  inaoffldent  to  show  either  an  express  promise  or  facts  from 
wfalcti  a  promise  to  pa;  for  services  rendered  could  be  Inferred. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
TUg.  fS  901-903)^.  1S5S.  1861-1863,  1865,  1866,  1871,  1874,  1876;  Dec. 
Dig.  I  221.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  McDermott  against  Charles  Conlan  and  another, 
as  executors  of  the  estate  of  Patrick  Dunn,  deceased.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  motion  for  new  trial,  de- 
fendants appeal.  Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Frands  Colety,  of  New  York  City,  for  appellants. 
T.  L*  A.  Britt,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Plaintiff,  by  occupation  a  motorman  upon  a  street 
railway,  has  recovered  a  judgment  upon  a  verdict  in  the  sum  of  $2,- 
OOO  for  services  claimed  to  have  been  rendered  to  one  Patrick  Dunn 
in  shaving  him,  trimming  his  hair,  manicuring,  massaging,  and  bath- 
ing him  during  a  period  beginning  October  1,  1899,  and  ending  June 
15,  1907.  Dunn  was  a  man  of  advanced  years  and  in  feeble  health. 
The  services  claimed  to  have  been  rendered  were  testified  to  by  wit- 
nesses, many  of  whom  were  related  to  plaintiff's  wife.  Their  testi- 
mony was  in  conflict  with  that  offered  on  behalf  of  defendants,  con- 
sisting, among  others,  of  the  barber  who  shaved  Dunn  twice  a  weeJc 
and  cut  his  hair  monthly,  from  1900  to  1907,  covering  nearly  ^1  of 
the  time  in  question  when  plaintiff  claims  to  have  been  so  actively  en- 
gaged in  a  similar  line  of  work. 

There  were  errors  committed  upon  the  trial  sufficient  to  justify  a 
reversal  of  the  judgment  herein,  such  as  the  receipt  in  evidence  of 
the  letter  signed  by  Rev.  G.  J.  Crowley  and  the  refusal  to  charge  as 
requested  in  defendants'  first,  second,  and  third  requests.  But  in  the 
view  which  we  take  of  this  case  the  discussion  of  these  errors  is  un- 
necessary. We  believe  the  complaint  herein  should  have  been  dis- 
missed at  the  close  of  the  plaintiff's  case,  for  he  had  fuiled  entirdy 
to  establish  any  express  promise  by  defenc^nts  to  pay  for  any  services 
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to  be  rendered  by  plaintiff,  nor  were  any  facts  shown  from  which  a 

promise  could  be  reasonably  inferred.  The  plaintiff  was  not  in  business 
as  a  barber  or  manicure,  nor  was  he  customarily  engaged  in  the  per- 
formance of  duties  as  such.  His  practice  was  limited  to  Dunn.  Such 
slight  services  as  the  jury  might  have  been  warranted  in  finding  he 
had  performed  were  rendered  infrequently,  at  loi^  intervals,  and  of 
a  nature  such  as  might  well  proceed  from  disinterested  friendship  or 
expectancy  of  testamentary  remembrance*  rather  than  from  either  the 
hope  or  promise  of  payment.  No  demand  was  ever  made  upon  Dunn 
for  any  payment  during  his  lifetime,  nor  was  any  intimation  ever  given 
him  that  a  claim  was  growing  up  against  him,  based  on  the  rendition 
of  these  alleged  services.  He  never  made  a  payment  of  any  kind  on 
account  thereof.  Claims  of  this  nature,  first  presented  after  a  de- 
cedent's death,  resting  on  the  oral  evidence  of  witnesses  related  by 
blood  or  marriage  to  the  claimant,  without  written  evidence  to  sup- 
port or .  corroborate  them,  and  fortified  by  no  admission  of  the  de- 
cedent as  to  his  liability  thereon,  cannot  be  deemed  meritorious,  ex- 
cept upon  a  larger  measure  of  proof  than  this  record  affords. 

The  judgment  and  order  appealed  from  will  therefore  be  reversed, 
and  a  new  trial  cnrdered,  with  costs  to  appellants  to  abide  the  event. 
All  concur. 


(Sapreme  Court,  Appellate  DItIsIod,  Third  Department   October  21,  1912.> 
Dissenting  opinion. 

For  majority  opinion,  see  137  N.  Y.  Supp.  71& 

BETT§,  J.  (dissenting).  Hie  Election  Law  provides,  as  to  nomina- 
tions of  this  kind,  in  section  122  (Consol.  Laws  1909,  c.  17),  as  follows : 

"Independent  nominations  of  candidates  for  public  office  other  than  mu- 
nicipal offices  to  be  voted  for  in  a  district  less  than  the  whole  state,  bat 
greater  than  a  town  or  ward  of  a  dty,  can  only  be  made  by  one  ttaousand 
five  hnndred  votsn  or  more  of  tbe  district" 

The  nominating  certificate  filed  contains  nine  hundred  signatures. 
Authority  is  claimed  for  the  validity  of  this  certificate,  as  to  numbers, 
by  the  decision  in  People  ex  rel.  Hotchkiss  v.  Smith  et  al.,  Ccmstituting 
the  Board  of  Election  of  Putnam  County,  137  N.  Y.  Supp.  177,  modi- 
fied and  affirmed  on  appeal  to  the  Appellate  Division  as  reported  in 
137  N.  Y.  ^upp.  387,  modified  and  affirmed  by  the  Court  of  Appeals 
in  99  N.  E.  568.  That  was  a  case  brought  on  behalf  of  the  <^cials  in 
charge  of  the  National  Progressive  Party  for  a  mandamus  to  compel 
the  board  of  election  commissioners  of  Putnam  county  to  disregard 
that  provision  of  the  Election  Law  which  requires  1,500  signatures  to 
make  an  independent  county  nomination  or  an  independent  nomination 
for  member  of  assembh',  on  the  ground  that  such  provision  is  uncon- 
stitutional and  void   The  court  at  Special  Term  granted  tiie  writ  so 
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far  as  requiring  that  county  board  of  elections  to  receive  an  inde- 
pendent certificate  for  the  nominations  of  county  officers  if  it  con- 
tained the  signatures  of  500  members  of  the  National  Progressive 
Party,  and  held  that  the  requirement  of  1,500  names  was  unconstitu- 
tional, but  not  interfering  with  the  provision  requiring  800  signers 
to  nominate  a  member  of  assembly.  It  appeared  that  the  county  of 
Putnam  casts  about  3,000  votes.  Both  parties  appealed  to  the  Appel- 
late Division.  The  court  there  said : 

"The  word  'district'  is  a  broad  one.  Included  therein  may  be  th«  judicial 
districts  into  wliicli  the  state  Is  divided,  and  also  the  territorial  divisions 
designated  as  counties.  In  some  of  the  'districts,'  as,  for  instance,  in  some 
of  the  Judicial  districts  of  tbe  state,  the  requirement  as  to  number  may  not 
be  unreasonable.  We  do  not  decide  that  question.  •  •  *  Our  conclusion, 
therefore,  is  that  the  order  should  be  modified  b7  providing:  (l)  That  de- 
fendants disr^ard  as  unconstitutional  that  part  of  section  62  of  chapter 
891  of  the  Laws  of  1911  which  purports  to  amend  section  122  of  the  Election 
Law  by  increasing  the  number  of  signatures  required  for  an  independent 
nomination  of  candidates  for  public  office,  other  than  municipal  offices,  to  be 
voted  for  in  a  district  less  than  the  whole  state,  but  greater  than  a  town  or 
ward  of  a  city,  both  as  to  membeara  of  assembly  and  aa  to  the  other  candi- 
dates deelgnated  therein. 

The  decision  holds  that  requiring  a  greater  number  than  500  for 
nominations  is  unconstitutionaL  Upon  appeal  to  the  Court  of  Appeals 
that  court  said : 

"We  are  also  of  the  opinion  that  In  dedUtring  section  122  of  the  Election 
I^w,  relating  to  the  number  of  signatures  required  for  independent  nomina- 
tions, unconstitutional  and  void,  it  is  necessary  for  us  to  consider  in  that 
particular  tbe  constitutionality  of  the  statutes  existing  prior  to  the  amend- 
ments of  1911.  The  number  of  persons  required  to  sign  Independent  certifi- 
cates of  nomination  has  been  increased  from  time  to  time.  In  so  considering 
prior  statutes  we  find  that  In  the  act  of  1S96  600  signatures  to  a  certificate 
of  Independoit  nomination  was  required  for  member  of  assembly  and  a  like 
number  for  county  offices  was  required  by  the  act  of  1892.  Such  Dumber, 
although 'larger  than  required  in  the  other  states  of  the  Union,  and  larger 
than  deemed  reasonable  by  many  persons,  cannot  be  said  by  us  to  be  pro- 
Mbitorf  as  a  matter  of  law.  The  petitioners  have  practically  assented  to 
such  numjjer  as  not  being  unreasonable  and  prohibitory  by  asking  in  tlieir 
petition  'that  the  board  of  election  be  directed  to  print  upon  the  ballot  for 
the  general  election  to  be  held  November  6,  1912,  in  the  party  ticlcet  or  col- 
umn of  the  National  Progressive  Party,  the  name  of  any  candidate  for  a 
county  office  or  for  the  assembly  who  shall  be  nominated  by  a  petition  signed 
by  600  or  more  qualified  voters  of  Putnam  county.'  We  are  of  the  oplnioo 
that  the  statutes  existing  prior  to  the  amendments  of  1911  diould  in  torn 
be  declared  unconstitutional  and  void,  so  far  as  they  require  more  than  600 
signatures  to  a  certificate  of  nomination  for  county  officers  or  for  a  member 
of  assembly.  *  *  *  Order  of  the  Appellate  Division  modified,  so  as  to 
direct  that  mandamus  Issue  to  the  board  of  elections  commanding  it  to  re- 
ceive certificates  of  nomination  for  public  offices  other  than  municipal  offi- 
ces to  be  voted  for  In  a  district  less  than  tbe  whole  state,  but  greater  than 
a  town  or  ward  of  a  city,  and  also  for  candidates  for  member  of  assembly, 
when  signed  by  600  voters  qualified  as  prescribed  by  statute.  In  other  re- 
spects, tbe  order  Is  affirmed,  without  costs  to  either  party." 

Thus  it  will  be  seen  that,  so  far  as  the  Court  of  Appeals  is  con- 
cerned, it  has  decided  that  500  persons  are  sufficient  to  nominate  a 
member  of  assembly  and  a  county  officer.  It  has  not  decided,  or  at- 
tenq)ted  to  decide,  that  1,500  is  an  unreasonable  number  to  require 
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for  the  ncMiunation  of  a  Justice  of  the  Supreme  Court.  This  court  will 
take  judicial  notice  that  there  are  upwards  of  125,000  voters  in  the 
Third  judicial  district.  If  it  should  be  diecided  that  1,500  is  an  un- 
reasonable number,  the  Election  Law  of  1896  required  1,000  signatures 
for  an  independent  nomination  in  a  district  of  this  kind ;  the  Election 
Law  of  1899  required  1,000,  the  Election  Law  of  1901  required  1,000, 
and  the  Consolidated  Laws  of  1909  required  1,000  persons.  We  have 
to  go  back  to  1892  to  find  that  500  persons  is  a  sufficient  number  to 
make  an  independent  nomination  in  a  district  less  than  the  whole 
state,  but  greater  than  a  town  or  the  ward  of  a  city — 20  years  back. 
I  think  that,  so  far  as  the  statute  of  19H  is  concerned,  the  number 
required,  1,500,  is  not  an  unreasonable  number  in  any  judicial  dis- 
trict in  this  state  to  place  in  independent  nomination  a  can(£date  for 
Justice  of  the  Supreme  Court.  In  order  to  save  this  nomination  and 
make  these  petitioners  sufficient  numerically,  this  court  would  have  to 
declare  unconstitutional  and  void  five  Election  Laws  of  this  state, 
which  have  been  acted  upon  without  successful  attack  in  our  o>urts 
for  16  years.  This  I  am  not  prepared  to  do.  There  is  no  waiver  or 
consent  before  us  that  any  person  except  those  represented  by  Mr. 
Chadboume  has  consented  that  900  signatures  were  a  sufficient  number 
to  this  petition. 

I  also  concur  with  Presiding  Justice  SMITH  that  the  burden  of 
proof  is  on  whoever  asserts  that  the  900  persons  who  signed  this  peti- 
tion are  members,  of  the  National  Progressive  Party,  when  they  are 
menly  and  unanimously  repudiated  by  the  regularly  constituted  au- 
thorities of  that  party,  and  that  in  the  absence  of  any  proof  that  such 
signers  are  members  of  that  party  the  action  and  wishes  of  the  respec- 
tive committees  of  that  party  should  prevail.  Matter  of  Quimby,  116 
App.  Div.  142,  102  N.  Y.  Supp.  201 ;  Matter  of  Folks,  134  App.  Div. 
376,  119  N.  Y.  Supp.  71,  affirmed  under  name  of  Bates,  196  N.  Y.  540, 
90N.  E.  1156. 

I  think  that  the  order  appealed  from  should  be  reversed,  and  the  ap* 
plication  of  the  appellants  granted. 
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ABRAHAMS  r.  BEREOWnZ  et  aL  (Sn- 
reme  Court,  Appellate  Division,  Second  I>b- 
artment.    November  15,  Action  by 

acob  Abrahams  against  Davis  Berkowitz  and 
tbers.  No  opinion.  Order  affirmedt  with  |10 
ostB  and  ^bnrsementB.  See,  abOf  146  App. 
Ht.  663,  181  N.  T.  Snppw  267. 

ACELBT  T.  HOADLBT  et  aL  (Sapreme 
Tonrt,  Appellate  Division,  First  Department 
>ctober  1^  1912.)  Action  by  Charles  S.  Ack- 
er against  Joseph  H.  Hoadley,  impleaded  vith 
ithers.  Mo  o^mon.  Motion  to  diBmlsa  anwal 
panted,  with^O  coM>.  Order  filed. 

ADAMS,  Appellant,  v.  ADAMS,  Respondent 
Supreme  Court,  Appellate  Diviaion.  First  De- 
lartment.  October  18,  1012.)  Action  by  Wil- 
iam  B.  Adama  against  Sarah  Adams.  Andrew 
.  Smith,  of  New  To*  City,  for  appellant.  H. 
fintner,  of  New  York  CSty,  for  respondent 
io  opinion.  Order  aflSrmed,  with  f  10  costs  and 
isburaanenta.  Order  filed. 


AT>AMa,  Bonpondent  v.  QUEDNS  COUNTY 
lATINGS  BANK,  Appellant  (Sapreme  Court, 
appellate  Dirialon,  Second  Department  Octo- 
ber 11,  1912.)  Action  by  Katie  Adami  against 
he  Qneens  County  Savings  Bank. 

PER  CURIAM.  Judgment  and  order  of  the 
^oonty  Court  of  Queens  County  affirmed,  with 
osta. 

THOMAS,  J.,  disaenta. 


ABLER,  Respondent  r.  ADLER,  Appellant 
Supreme  Court.  Appellate  Division,  EMrat  De- 
■artment  October  IS,  1912.)  Action  by  Doro- 
hea  D.  Adler  against  Eugene  Adier.  J.  R. 
rruesdate,  of  New  fork  City,  for  appellant 
J.  Fiafael,  of  New  Zork  CSty,  for  respondent. 
io  opinion.  Order  modified,  as  stated  In  order 
led,  and,  as  modified,  afllrmed,  irithout  costs. 
)rder  filed. 


ALDRICH  T.  BORDEN'S  CONDENSED 
IILK  CO.  et  aL  (Supreme  Court,  Appellate 
)iviBion,  Second  Department  September  10, 
912.)  Action  by  Bertram  L.  Aldricb  against 
torden's  Condensed  Milk  Company  and  an- 
ther. No  opinion.  Judgment  and  order  onan- 
mouslr  affirmed,  with  coats. 


AliLBN,  Appellant,  y.  GUARDIAN  TRUST 
!0.,  Respondent  (Snpreme  Court  Appellate 
Mvision,  First  Department  November  8, 
912.)  Action  by  James  F.  Allen  against  the 
iuardlan  Tmst  Company.  J.  J.  Crawford,  of 
Jew  Tork  Ci^,  for  appellant  W.  A.  Barber, 
f  New  Tork  City,  for  respondent  No  opinion, 
ndgment  afflrmed,  with  costs.  Order  filed. 


AI/EHAUSE,  Bespondent  t.  GIROUX  OON- 
SOL.  MINES  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  First  Department 
November  8,  1912.)  Action  by  Walter  Alt- 
bause  against  the  Giroux  Consolidated  Mines 
Company.  With  this  case  baa  been  consoli- 
dated in  this  court  cases  bearing  titles  as  fol- 
lows: Walter  Althause  t.  Guy  E.  Giroux; 
Same  r.  Giroux  ConsoL  Mines  Co.;  Same  v. 
Guy  E.  Giroux:  Same  t.  Giroux  ConsoL  Mines 
Co. ;  Same  v.  Guy  B.  Giroux.  H.  V.  M.  Den- 
nis, Jr.,  of  New  Toric  City,  for  appellant  J.  A. 
Allen,  of  Bulfalo,  for  respondent.  No  opinlonsL 
Determination  and  judgment  afflrmed,  with 
coats  and  disbursements  in  each  case.  Orders 
filed.  See,  also»  100  App.  DiT.  680^  186  N.  Y. 
Snpp.  000.   

ANDERSON,  Respondent  t.  CONZEN  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  September  10^ 
1912.)  Action  by  Robert  W.  Anderson  against 
Fred  J.  Conzen  and  others. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats. 

JENKSi  P.  J.,  and  RICH,  J.,  dissent 


In  re  ANHUT.  (Sapreme  Court,  Appellate 
Division,'  Second  Department  October  18- 
1912.)  In  the  matter  of  the  application  of 
John  Nicbolson  Anhut  for  admission  to  the 
bar.    No  opinion.    Application  granted. 


ASKENBURGH,  Respondent  T.  CIT7  OF 
NEW  YORK,  Appellant  (Supreme  Court 
Appellate  DiviBion,  Second  Department.  No- 
vember 16,  1912.)  Action  by  Oliver  M.  Ar- 
kenburgb  against  the  City  of  New  York.  No 
opinion.  Judgment  and  order  unanimously  af' 
firmed,  with  coats. 

ABNDT,  Respondent  PRENDERGAST. 
Appellant  et  at  (Snpreme  Court  Appellate 
Division,  First  Department.  November  1, 
1912.)  Action  by  Abraham  Amdt  against  Wil- 
liam A.  Prendergast  impleaded  witb  othera. 
A.  J.  Talley,  of  New  York  City,  for  appellant 
A.  8.  Gilbert,  of  New  York  City,  for  respond- 
ent. No  opinion.  Order  afflrmed,  with  flO 
costs  and  oiabursements.  Motion  to  disniiss 
appeal  denied,  with  $10  coats.  Orders  filed. 


ARRINGTON,  Respondent  v.  CITY"  OF 
NEW  YORK,  Appellant  (Supreme  Coort, 
Appellate  Division,  Second  Department  No- 
vember 16,  1912.)  Action  by  Ralley  Arrington 
against  the  City  of  New  York.  No  Mrimtm. 
Judgment  and  order  unanimously  afflrmed^  with 
costs. 

ASSITTS  BBAUZATION  00.,  Appellant  t. 
HOWARD  at  tH,  Bespondenta.  (Suprema 
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Court*  Appellate  Dlristou,  Fourth  Department 
October  2.  1912.)  Action  bj  the  Asseta  Real- 
ization Company,  suing  in  bebalf  of  itaelf,  etc., 
against  Clarence  M.  Howard  and  othera.  No 
opinion.  Motion  granted,  directing  entry  of 
order  of  affirmance  ouoc  pro  tunc  as  of  the  2d 
day  of  May,  1912,  the  date  of  argument  See, 
also.  130  N.  Y.  Supp.  1130. 


BABCOCK,  Reapoadent.  t.  GONET  IS- 
LAND &  B.  B.  CO..  Appellant  (Supreme 
Court  Appellate  DivinoQ,  Second  Department 
November  15,  1912.)  Action  by  Percy  Babcock 
against  the  Coney  Island  &  Brooklyn  Railroad 
(A'mpany.  No  opinion.  Judgment  and  order 
uuanlmoualy  afiSrmed,  with  coats. 

In  re  BACHRACH.  (Supreme  Court  Ap- 
pellate Division,  £lr«t  Department.  October 
2S.  1912.)  In  the  matter  of  Bmma  Bachracb. 
No  opinion.  Motion  denied,  irtth  $10  ooata. 
Order  filed. 

BACON  V.  SATBB  et  aL  ZARTMAN  v. 
SAME.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  8,  1012.)  Ac- 
tion b^  Francis  Bacon,  iodividually  and  as  only 
snrvivine  executor  of  Emma  Bacon,  deceased, 
against  Wellington  K.  Sayre  and  W.  F.  Bacon, 
as  executors,  and  by  George  E.  Zartman,  as 
trustee  in  bankruptcy  of  Francis  Bacon,  bank- 
rupt against  WelliDgton  K.  Sayre  and  W.  F. 
Bacon,  aa  ezecnton,  etc.,  of  Weltha  EL  Hayesr 
deceased. 

PER  CtTKIAM.  Order  modified,  by,  granting 
motion  requiring  the  plaintiff,  Francis  Bacon, 
to  bring  in  George  E,  Zartman,  as  trustee,  as 
a  party  defendant,  and  providing  that  all  pro- 
ceedings In  the  action  brought  by  George  E. 
Zartman,  as  trustee,  be  stayed  and  enjoined 
until  the  action  brought  by  Francis  Bacon  be 
tried  and  determined  or  otherwise  disposed  of, 
and,  as  80  modified,  the  order  is  affirmed,  with- 
out costs  of  tliia  appeal  to  either  partj. 

BOBSON,  J.,  not  sitting. 

BAFF,  Appellant  v.  ELIAS,  Respondent 
(Supreme  Court  Appellate  Diviaion,  Second 
Department  October  4,  1912.)  Action  by 
Rebecca  haS  against  Sep  Ellas.  No  opinion. 
Motion  denied,  without  coats.  See,  also,  136 
N.  T.  Supp.  6tt3. 

BAKER,  Respondent,  v.  FISHER,  Appel- 
lant. (Supreme  Court  Appellate  Division, 
First  Department  October  18,  1912.)  Ac- 
tion by  Charles  S.  Baker  against  William  B. 
Fisher.  C.  J.  KaUenstein,  of  New  York  City, 
for  appellant.  L.  C.  Ferguson,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 

BANCHKTTL  Appellant  v.  NEW  YORK 
CENT.  &  H.  H,  R.  COy^  Respondent  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  8,  1912.)  Action  by  Giov- 
anni Banchetti,  aa  administrator,  etc,  against 


the  New  York  Central  ft  Hudson  Biwr  Ball- 

road  Company.  No  opinion.  Motion  to  recall 
remittitur  granted,  record  amended,  and  rear- 
gument  (of  148  App,  Div.  034,  133  N.  Y.  Suppi 
1112)  ordered  to  be  heard  on  October  IG,  1912. 

BANGUIAT  et  aL,  AppeUanta,  r.  BAN- 

GUIAT  et  al..  Respondents.  (Supreme  Court 
Appellate  Division,  First  Department  Octo- 
ber 18,  1912.)  Action  by  Vitall  Banguiat  and 
another  against  H.  Epbralm  Banguiat  and 
othera.  CT  A.  Jayne,  of  New  York  City,  for 
appellants.  J.  A.  Leve;  of  New  York  City,  for 
respondents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.   Order  filed. 

BARBER,  Respondent,  t.  NEW  TORE 
CENT,  ft  H.  B.  B.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department. 
September  27,  1912.)  Action  by  Edwin  A. 
Barber,  as  aaminiatrator,  etc.,  of  Mabel  IL 
Newell,  deceased,  against  the  New  York  Cen- 
tral ft  Hudson  River  Railroad  Company.  Ko 
opinion.   Appeal  witlidrawn. 

BARNARD  RBAI/FT  CO.  t.  BONWTT. 
(Supreme  Court  Appellate  Division,  First  De- 

gartment  October  18,  1912.)  AcUon  by  the 
larnard  Real^  Company  against  Carl  ISonwit 
No  opinion.  Application  granted.  Order  sign- 
ed. See.  also,  76  Misc.  Rep.  464,  135  N.  Y. 
Supp.  7(ia 

BARMJTT,  Respondent  t.  VILLAGE  OF 
SENECA  FALLS,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  2,  1912.)  Action  by  Clara  B.  Barrett 
an  infant  etc.,  against  the  Village  of  Seneca 
Falls.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

BAUM,  Respondent,  T.  STEWART-KER- 
BADGH-SHANLBY  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  8,  1912.)  Action  by 
Chaoncey  Baum  against  the  Stewart-Kertwngb- 
Sbanley  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event  unless  the  plaintiK 
shall  within  20  days,  stipulata  to  reduce  the 
verdict  to  the  sum  or  $l58  as  of  the  date  ot 
the  rendition  thereof,  in  which  event  the  judjc- 
meut  is  modified  accordingly,  and,  as  so  modi- 
fied, is,  together  with  the  order,  affirmed,  with 
costa. 

BAYHA,  Respondent,  v.  CONEY  ISLAND  & 
B.  B.  CO..  Appellant    (Supreme  Court,  Ap- 

Eellate  Division,  Second  Department  Novem- 
er  IS,  1912.)  Action  by  Edwin  Bayba  against 
the  Coney  Island  ft  Brooltlyn  Raiuroad  Com- 
pany.  No  opinion.  Judgment  mnd  order  nnam- 
mously  affirmed,  with  costs. 

BEABDSLEY,  Appellant  T.  MAIN  et  aL, 

Reepondents.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  October  18,  1912.) 
Action  by  Manley  J.  Beardsley,  as  adminiatra- 
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tor,  etc.,  utalast  Mary  Ann  Main  and  other's. 
No  opinion.   Judgment  affirmed,  with  cost*. 

BEABI^LET.  Appellant,  t.  MAIN  et  aL, 
Beapondents.  (Snpreme  Court  Appellate  Di- 
vision. Fourth  DpartoMut  OetcAer  18, 
1912.)  Action  by  Manley  J.  Beardsler,  as  ad- 
mioistrator,  etc,  asainit  Man  Ann  Main  and 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbunemeots. 

BELDISN,  Bespondent,  v.  COLEMAN,  Ap- 
pellant (Snpreme  Court,  Appellate  Dirision, 
i^econd  Department.  October  11,  1912.)  Ac- 
tion by  Oeorge  G.  Belden,  aa  administrator  de 
bonis  non,  etc.,  of  Henry  Belden,  deesased, 
against  Charles  W.  Coleman,  as  execQtor,  stc, 
of  Charles  Donohae,  deceased. 

PGB  GURIAH.  Order,  in  so  far  as  appealed 
from,  modified  in  the  foUowing  particnlars: 
Xf^rst  So  much  of  paruruh  X  v  of  the  com* 
plaint  as  is  contained  in  that  portion  thereof 
be^nning  with  the  words,  "In  opposition  to 
sajd  application  It  was  set  forth,*'  etc,  and 
concluding  with  the  words,  "and  that  the  Su- 
preme Court  bad  Juriadiction  to  so  determine, 
in  the  aforesaid  action  then  pending,"  should 
be  stricken  out.  Second.  So  much  of  para- 
graph XVI  as  follows  the  words  "verified  ac- 
'Oording  to  law"  should  be  stricken  out  Third. 
7he  words  "having  been  advanced  as  a  prefer- 
red cause  upon  the  motion  of  the  plaintiff, 
which  said  motion  was  granted  over  the  op- 
position of  said  William  Beldm,  defendant 
therein^  should  be  stricken  out  from  para- 
graph XVIL  Fourth.  The  last  sentence  of 
paragraph  XXII  should  be  stricken  out  As 
thus  modified,  so  much  of  the  order  as  Is  ap- 
pealed from  Is  affirmed,  withont  costs.  See, 
also,  136  N.  T.  Bnpp.  1130. 

BENJAMIN  v.  BROWNSTEIN.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  1,  1912.)  AcHon  by  Ephralm  Ben- 
jamin against  Daniel  J.  Brownstein.  No  opin- 
ion. Application  denied,  with  |10  costs.  Or- 
der signed.   See,  also,  135  N.  X  Sopp.  1009. 

In  re  BENSEL  et  aL  (Supreme  Court  Ap- 
pellate Division,  Second  Department,  Novem- 
ber 1,  1912.)  In  the  matter  of  the  application 
and  petition  of  John  A.  Bensel  and  others  to 
acquire  real  estate,  etc..  in  the  towns  of  Mt 
Pleasant  and  Oreenbttrgh,  ete.,  Soathem  Aqne- 
<iuct  Department,  Consolidated  Sections  Hos. 
15  and  17. 

PER  COBIAM.  Order,  In  so  far  as  ap- 
pealed from,  reversed,  with  ^10  costs  and  dis- 
buraetnents,  upcm  the  authority  of  In  the  Mat- 
ter of  Simmons,  Hill  View  Reservoir,  Section 
1,  Parcel  0.  161  App.  DIt.  445,  135  N.  Y. 
Supp.  ^21,  and  proceeding  remitted  to  the 
Special  Term  to  consider  the  application  upon 
the  merits.    See,  also,  1ST  N.  Y.  Snpp.  874. 

HIR8CHBEBO,  J.,  dissents. 

BBBMEIi,  Respondent,  r.  H0NER,  Appel- 
lant (Supreme  Court.  Appellate  Divfstoa. 
Second  Department  September  10.  1912^ 
Action  fay  Felix  M  Bermel  against  John  T. 


Huner.  No  oi^nlon.  Jndgment  and  order 
unanimously  affirmed,  with  costs. 

BERRYMAN,  Respondent,  v.  MANHATTAN 
TRANSIT  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 8,  1912.)  Action  by  Wilson  Berryman,  as 
administrator,  against  the  Manhattan  Transit 
Company.  G.  J7  Gleason,  of  New  York  City, 
for  appellant.  C  Stockier,  of  New  York  City, 
for  respondent 

PBB  GDBIAM.  Jndgment  and  order  re- 
versed, and  new  trial  ordered,  costs  to  appel- 
lant to  abide  event  unless  plaintiff  stipulates 
to  reduce  verdict  to  S7.600,  in  which  event 
Judgment,  as  so  niodlnea,  and  order  appealed 
from,  afitrmed  without  costs.  Setde  order  on 
notice. 

BIANCm  T.  LEON.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Novem- 
ber 1.  1912.)  Action  by  Maurice  G.  D.  Blan- 
chi  against  Maurice  Leon.  No  opinion.  Motion 
granted,  unless  appellant  compues  with  terms 
stated  in  order.  Order  filed.  See,  also,  188 
App.  Dir.  215, 122  N.  Y.  Sup.  1001^^ 

BIER,  Respondent,  v.  TWENTY-FIFTH 
CONSTRUCTION  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  First  Department. 
November  1,  1912.£  Action  bv  Siegfried  M. 
Bier  against  the  Twenty-Fifth  Construction 
Company.  A.  E.  Smith,  of  Bronzville,  for  ap- 
pellant O.  E.  Thorn,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Order  filed.  See^  also, 
135  N,  T.  Supp.  llOa 

In  re  BLACKWELL'S  ISLAND  BRIDGE. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  1.  1912.)  In  the  matter 
of  Blackwell's  Island  Bridge.  No  opinion. 
Referee's  report  confirmed.  Settle  order  on 
notice.  See,  also,  130  N.  T.  Snpp.  1100:  187 
N.  Y.  Supp.  IIIL   

In  re  BLACKWELL'S  ISLAND  BRIDGE. 

In  re  MEAD.  (Supreme  Court  Appellate  Di- 
vision, First  Deiwrtment.  November  1,  1912.) 
In  the  matter  of  Blackwell's  Island  Bridge.  In 
the  matter  of  one  Mead.  No  opinion.  Refer- 
red to  H.  A.  Gildersleeve,  official  referee.  Set- 
tle order  on  notice.  See,  also,  137  N.  Y. 
Supp.  1111. 

BOHRINGER,  Respondent  v.  CAMPBELL. 
Appellant  '  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  1,  1912.) 
Action  by  Leonhard  Bohringer,  as  administra- 
tor, etc,  against  Samuel  O.  GampbelL  No 
opinion.  Motion  for  reargnment  {of  137  N.  Y. 
Supp.  241)  granted,  without  costs,  and  case 
set  down  for  Tuesday,  November  10,  1912. 

In  re  BOLAND.  (Supreme  Court  Appel- 
late Division,  First  Department  November  1, 
1912.)  In  the  mstter  of  Frank  A.  E.  Boland. 
No  opinion.  Application  granted,  and  petition- 
er reinstated.  Settle  order  on  notice.  See. 
also.  149  App.  Div.  947,  184  N.  Y.  Snpp.  112(1. 
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BORDWELL,  Beipondent.  t.  BUFFALO,  L. 
&  B.  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  DiriaioD,  Fourth  Department.  Oc- 
tober 2,  1912.)  AcUoD  bj  George  Bordwell 
against  the  Buffalo,  Lockport  &  Rocheater 
Railway  Company.  No  opinioD.  Order  affirm- 
ed, with  $10  costa  and  diBbaraementa. 

In  re  BOROUGH  OF  QUEENS  IN  CITY 
OF  NEW  YORK.  In  re  SCHIN.  <  Supreme 
Court,  Appellate  Division,  Second  Department. 
October  4,  1912.)  In  the  matter  of  acQuiring 
title  by  the  Cit;  of  New  York  to  certain  landa 
and  premiaea  bt  the  Borongh  of  Qaeena,  etc, 
for  bridge  parpoaea,  etc.  In  the  matter  of  the 
application  of  Martha  Schln,  as  admiaiatratrix, 
etc  No  opinion.  Motion  granted,  and  order 
of  reference  to  John  A.  Warren,  Eaq.,  to  take 
proof  add  report  to  thia  eonr^  together  with 
his  opinion. 

BOSSEBT,  Appellant.  NEW  TORE 
CENT.  &  H.  R.  R.  CO^  Respondent  <Sa- 
preme  Court  Appellate  Division,  Fourth  De- 
partment October  2,  1912.)  Action  by  Alice 
L.  Boseert  as  administratrix,  etc.,  agalnat  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  cfMts. 

(BOWMAN,  Appellant  v.  SHAMAN  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
TisioQ,  Second  Department  October  18,  1912.) 
Action  by  Charles  E.  Bowman  against  Alfred 
P.  W.  Seaman  and  others.  No  opinion.  Mo- 
tions for  rearvmnent  (of  1S7  N.  Y.  Snpp.  B68) 
and  for  leave  to  appeal  to  the  Conrt  ot  Appeals 
denied,  with  (10  costs. 

BRANAUGH.  Respondent  T.  HILL  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  September  27,  1912.) 
Action  by  Henry  Branaush,  aa  administrator, 
etc.,  of  Thomas  Branaugn,  deceased*  against 
Dmory  A.  Hill  and  others. 

PER  CURIAM.  Order  appealed  from  modi- 
fied, by  inserting  a  provision  therein  ^vlng 
leave  to  the  defendant  to  re-fterve  the  bill  at 
particulars  already  served  aa  to  the  matters 
contained  in  the  siztb  paragraph  of  defendant's 
answer,  or  to  serve  a  new  bill  of  particulars 
thereof,  either  of  which  he  may  do  within  20 
day^  upon  payment  of  $10  costs,  and  further 
modified  by  adding  a  provision  that  as  to  the 
bill  of  particulars  relative  to  dates  and  of  what 
the  payments  consisted,  whether  money,  mer- 
chandise, serriees,  or  otherwise,  the  defendant 
should  give  the  same  as  near  as  possible,  and 
further  modified  by  striking  out  the  provision 
precluding  testimony,  and.  as  so  modified,  the 
order  is  affirmed,  without  costs  of  appeal. 

BRENHiN,  Appellant,  t.  BRENEN  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  4,  1912.) 
Action  by  Edward  W.  Brenen  against  Catherine 
Brenen,  as  committee,  etc.,  and  others.  No 
opinion.  Order  affirmed,  with  |10  costa  and 
dlshiuwmenta. 


BRIERS  v.  S.  UBBMANirS  SONS  BBBW- 
ING  CK).    (Supreme  Court  Appellate  Dlvisioa, 
First  Department.    October  18,  1912.)    Action  I 
by  Elizabeth  B.  Briers  against  B.  Uebmann's  I 
Sons  Brewing  Company.   No  opioioii.  Motion 
to  dismiss  aiweal  granted,  with  flO  coats.  j 

BROOKLYN.  Q.  a  &  S.  R.  CO.,  Appellant 
V.  BIRD,  Rcs^ndent,  et  al.  (Supreme  Court,  i 
Appellate  Division,  Second  Department  Oc- 
tober 4,  1912.)  Action  by  the  Brooklyn,  Queens 
County  &  Suburban  Railroad  Company  against 
Maria  A.  Bird  and  the  City  of  New  YoA.  No  i 
opinion.  Judgment  (76  Mlac  Repi  62,  N. 
X.  Snpp.  1}  affirmed,  with  costs. 

BROWEB,  Respondoit  BYRNE.  Appel- 
lant (Sapreme  Ooart  Appellate  Division.  8eo- 
<md  Department  October  18,  1912.)  Action 
by  Robert  B.  Brower  against  Cornelius  E. 
Byrne.  No  oirinion.  Motion  to  resettle  order 
granted,  without  costs.  See.  abo^  l&l  App. 
EUt.  64S.  136  N.  Y.  Supp.  77. 


BROWN.  Appellant,  v.  GEORGE  I.  ROB- 
ERTS &  BROS..  Inc.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  4.  1912.)  Action  by  Caroline  H.  Brovm 
against  George  I.  Roberts  &  Bros.,  Incorpo- 
rated. 

PER  CrUBIAM.    Judgment  affirmed,  with 
eosta. 
RICH,  9h  not  Totinff. 

BROWN.  Appellant  GEORGE  I.  ROB- 
ERTS &  BROS.,  Inc.,  Respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
October  18,  1912.)  Action  by  Caroline  H. 
Brown  against  George  I.  Roberts  ft  Bros..  In- 
corporated. No  opinion.  Motion  for  reargu- 
meut  (of  137  N.  Y.  Supp.  1112)  granted,  and 
caae  set  down  for  TuMdiv,  November  It^  1912. 

BRUNN  V.  KEAN.  (Supreme  Court  Appel- 
late Division,  First  Derartmeut  November  1. 
1912.)  Action  by  Adolni  Bninn  againat  Geors« 
Kean.  No  opinion.  Motion  granted,  mttk  flO 
costs.  Order  filed. 


BUCKINGHAM.  Bespondent  t.  CLIFTON 
SPRINGS  SANITARIUM  CO.,  Appellant 
(Suprone  Court  Appellate  Division,  Fitat  De- 
partment October  18,  1912.)  Action  by  Han- 
nah D.  Bnckingham  against  oie  Clifton  Spring 
Sanitarium  Company.  J.  S.  Sheppard,  Jr.,  ot 
Chattanooga,  Tenn..  for  appellant  L.  H.  Rog- 
ers, Jr.,  of  New  York  Oty,  for  rmpondeut 
No  <n>lnIon.  Order  reversed,  with  $10  costs 
and  dlabarBemeBta,  and  motion  granted,  with 
$10,  except  as  to  names  and  realdencea  d  -^bs- 
sicians  specified  in  ninth  paragraph  ot  demand. 
Order  filed. 


Id  re  BULGER.  (Saprane  Court,  Appellate 
Divlaion.  Fourth  Department  October  16. 
1912.1    In  the  matter  of  the  ftpplicatioo  of 
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<7harles  K  Bolger  to  xnimr  eertain  priinaiT 
electioti  proceeduigB. 

FBB  CURIAM.    Or&et  afBimed,  vUh  $10 
costs  and  disboneiDents. 
SX*BINO,  J.,  not  sitting. 


BUNGE,  Appellant,  t.  ROSENBLATT  ct 
al.,  Respondeotfl.  (Supreme  Court,  Appellate 
DivisioD,  First  Department.  October  18.  1912.) 
Action  by  Ernst  Bunsre  against  Sigmund  11. 
Rosenblatt  and  others.  G.  W.  Bristol,  of  New 
York  City,  for  appellant  A.  I.  Elkus,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  |10  costa  and  disbutsements. 
Order  filedL 

BUNT,  Appellant,  t.  O'BRIEN  et  a!..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sioii.  First  Departnoent.  October  25,  1912.) 
Actios  by  James  T.  Bnnt  ss  trustee,  against 
Catherine  O'Brien  and  others.  J.  E.  Duross, 
of  New  Tork  Citj.  for  appellant.  I*  O.  Van 
Doren,  of  New  Yoik  Citr,  for  respondents. 
No  oi^QioD.  jndffment  affirmed,  witb  costs. 
Order  filed. 

BCTRKAM,  Remxmdent,  t.  BCRKAM,  Appel- 
lant. (Snpr^e  Court,  Appellate  DiTieion,  Sec- 
ond D^rtment.  September  10,  1912.)  Ac- 
tion by  Jacob  Bnrfcam  against  Cella  Burkam. 
No  opinion.  Final  jndgment  and  order  iinan> 
imooBly  affirmed,  without  costs. 

BUBKB,  Respondent,  v.  RICHMOND 
UOHT  ft  R.  00.,  ADpdlant  (Supreme  Court, 
Appellate  DiTislcm,  second  Department  Oc- 
tober 4,  1912.)  AcHon  by  Daniel  F.  Burke 
aeainst  the  Richmond  Ught  &  Railroad  Com- 
pany. No  qplnion.  Judgment  and  order  un- 
animoalr  affirmed,  with  eoata. 


In  re  BURTON.  (Supreme  Court,  Appellate 
DiTisioD,  Second  Department  Septemoer  10, 
1812.)  In  the  matter  of  the  asrignment  of  Isa- 
bella H.  Burton  to  Tiieodore  Henry,  assignee 
for  the  benefit  of  cKditon. 

PER  GTTRIAM.  Motion  to  dismiss  appeal 
denied,  without  costs.  Motion  for  leave  to 
print  creditors*  agreement  as  an  amtendix  to 
respondent's  points  denied,  but  leave  is  granted 
to  submit  tbe  creditors*  agreement  as  a  part  of 
the  record  npon  tbe  argument.  OtA^t  of  the 
County  (3onrt  of  Wiestcneater  County  reversed, 
without  costs,  upon  the  ground  that,  until  the 
hearing  and  determination  of  the  ohjectionfi  to 
the  account  of  the  assignee  in  the  Burton  Bros. 
&  Co.,  estate,  it  is  premature. 


BCSCH  T.  WELLS,  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
18,  1912.)  Action  by  Joseph  6.  Busch  againBt 
James  I*  Wells.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 

BUTLER  et  a|..  Respondents,  v.  STAND- 
ARD MILK  FLOUR  CO.,  Appellant  (two  cas- 
es). (Sopreme  Court,  Appellate  Division,  First 
Department.    October  1^  1912.)    Action  by 


Marvin  P.  Butler  and  others  against  Hie  Stand- 
ard Milk  Flour  Company,  d.  D.  Brower,  of 
New  York  dty.  for  appellant.  W.  C.  Prime, 
of  New  Tork  City,  for  respondents.  No  opin- 
ion. Orders  affirmed,  without  coats.  Orden. 
filed.  See.  also.  146  App.  DW.  95S,  131  N.  Y. 
Supp.  1106. 

CACCIOPPOLI.  Appellant,  v.  LEMMO,  Re- 
spondent, et  aL  (Supreme  Court  Appellate  Di- 
vision. Second  Department.  November  1, 1912.) 
Action  by  Francesco  Caccioppoli  against  Lo- 
renzo Lemmo  and  others.  No  opinion.  Mo- 
tion granted.    See,  also,  137  N.  Y.  Supp.  643. 

CALKINS,  Respondent  v.  TOWN  OF  GAM- 
DEN,  ADpellant  (Supreme  Court  Appellate 
Division,  Fourth  Demurtment.  October  8, 1912.) 
Action  Oiarles  W.  Calkins,  as  administra- 
tor, etc.,  against  the  Town  of  Camden. 

PER  CURIAM.  Judgment  and  order  afllrm- 
ed,  with  costs. 

McLBNNAN,  P.  J.,  dissents,  upon  the  ground 
that  the  evidence  fails  to  establish  actionable 
negligence  on  tbe  part  of  tlie  defendant 

CALLAHAN,  Respondent  MATUS,  Ap- 
pellant et  al.  (Supreme  Court  Appellate  Di- 
vision, Second  Deoartment.  November  15, 
1912.)  Action  by  Michael  J.  Callahan  against 
Michael  Matus  and  -others.  No  opinion.  Judg- 
ment affirmed,  with  coats.  See,  also.  136  N.  T. 
Supp.  1132. 

CAMPBEIX,  Respondent,  t.  STAR  CO..  Ap- 
pellant et  al.  (Supreme  Gonrt,  Appellate  Di- 
vision, Second  Department  October  4,  1912.) 
Action  by  Edward  Campbell,  against  the  Star 
Company  and  Henry  Schultz.  No  opinion.  Or- 
der affirmed,  with  flO  costs  and  disbursements. 

CANT  WELL,  Respondent  v.  CITY  OF 
NEW  TORK,  Appellant   (Supreme  Court  Ap- 

eellate  Division,  Second  Department  Septem- 
sr  10.  1912.)  Action  by  LUUan  Cantwell 
against  tbe  City  of  New  York.  No  opinion. 
Judgment  (75  Misc.  Rep.  335,  135  N.  Y.  Snpp. 
285)  affirmed,  with  costs,  on  the  opinion  of  Mr. 
Justice  Benedict  at  Trial  Term. 

OAPPOLA,  Appellant  v.  INTEKBOROUGH 
RAPID  TRANSIT  CO..  Respondent  (Su- 
preme Court,  Appellate  DlTielon.  First  Depart- 
ment October  18,  1912.)  Action  by  Louis 
Cappola,  an  infant,  against  the  Interlwrough 
Rapid  Transit  Company.  C.  I.  Engel,  of  New 
York  City,  for  appellant  W,  H.  Wood,  of 
New  York  City,  for  remtmdent  No  opinion. 
Order  affirmed,  with  flO  costs  and  disburse- 
ments.   Order  filed. 

CARDELLO.  AoDellant,  v.  BROOKLYN 
UNION  ELEVATED  R.  CO.,  Resjiondent 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  1,  1912.) 
Action  by  Nunziata  Cardello  against  the  Brook- 
lyn Union  Elevated  Railroad  Company.  No 
opinion.  Order  of  the  County  Court  of  Kings 
County  affirmed,  with  flO  costs  and  diabufse- 
ments. 
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CARDOS,  IU«pondent,  t.  EDWARDS.  Com'r, 
AppeUant.  (Supreme  Court,  Appellate  Divi- 
aioQ.  First  Department  October  18,  19120 
ProceediOK  by  HeDrr  Cardoa  against  William  H. 
Rdwards,  Commissioner.  E.  S.  Benedict,  of 
New  York  City,  for  appellant.  W.  B.  Murphy, 
of  New  York  City,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dia- 
bursementa.    Order  filed. 


CAREW.  Respondent,  v.  CITY  OF  NfflW 
YORK,  Appellant  (Supreme  Coart,  Appellate 
Division,  Second  Department.  September  10, 
1012.)  Action  by  Mary  Carew  nsainPt  ttic  City 
of  New  York.  No  opinion.  Jndsiiunt  (75  Misc. 
Rep.  335.  136  N.  T.  Supp.  2S{3)  klfirmed,  with 
coats,  OD  the  opinion  of  Mr.  Jostfoe  Benedict 
at  Trial  Tenn. 

CARNEJY,  Appellant  NEW  YOBK  CENT. 
&  H.  R.  R.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tober 10,  1812.)  Action  by  John  F.  Carney 
against  the  New  Zork  Central  &  Hudson  River 
Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SPRING,  J.,  not  sitting. 


CARTA.  Appellant,  t.  U  H.  8TARKEY  CO., 
Respondent.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  October  4,  1912.) 
Action  by  Joseph  Carta,  an  Infant,  etc.,  agaioNt 
the  L.  H.  Starkey  Company.  No  opinion. 
Judgment  and  order  ananimoualy  affirmed,  with 
costs. 

CASALLITTO,  AppeUant  v.  SHEPARD  ct 
al..  Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  15, 
1012.)  Action  by  Giuseppe  Casallitto  against 
Margaret  L.  V.  Sbepard  and  others.  No  opin- 
ion. Judgment  and  order  unanimously  affirmed, 
with  costs. 

CASEY,  Appellant  v.  WOLLF,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment October  18,  1912.)  Action  by  Lil- 
lian E.  Casey,  an  infant,  etc.,  against  Martin 
E.  Wollf,  as  executor,  etc.  No  opinion.  Orders 
affirmed,  with  $10  costs  and  disbnnements. 
See,  also,  135  N.  Y.  Supp.  1103. 


CASTELLI  T.  BURNS  et  al.  (Snpreme 
Court,  Appellate  Division,  First  Depar^nent 
October  18,  1912.)  Action  by  Domenico  Castel- 
]i  against  Alexander  S.  Barns,  impleaded  with 
others.  No  opinion.  Motion  to  dismiss  appeal 
denied,  with  SIO  costs,  to  abide  final  determina- 
tion of  ^peal.  without  prejudice,  etc.,  as  atated 
in  order.   Order  filed. 

In  re  CERTAIN  LAND  IN  CITY  OF  NEW 
YORK.  (Supreme  Court  Appellate  Division, 
Second  Department  November  1,  1912.)  In 
the  matter  of  acquiiing  title  by  the  City  of  New 
York  to  certain  land  and  premises  situated  in 
the  block  bounded  by  Ohauncey  Street  l^uion 


Street,  Hopklnson  Avenue,  and  Bockaway  Are- 

nue,  in  the  Borough  of  Brooklyn,  etc. 

PER  CURIAM.  Motion  of  the  Bailey  claim- 
ants to  intervene  granted.  Motion  to  reopen 
proceedinjg^  granted,  to  the  extent  that  the  re- 
spondent Finnigan  may  be  permitted  to  present 
to  the  referee  such  documentary  evidence  as  she 
shall  be  advised,  without  costs.  See,  also,  144 
App.  Div.  910,  128  N.  Y.  Supp.  1117. 

OHAIAfERSet  al.,  Appellante,  t.JARRATT 
et  al.,  Respondents.  (Supreme  Court  Appellate 
Division,  First  Department  November  8, 19l:^.> 
Action  by  Jobn  D.  Chalmers  and  another 
against  Colonel  D.  Jarratt  and  others.  R.  W. 
Jenkins,  of  New  York  City,  for  appellants.  <'. 
O.  Macy,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.   Order  filed.  ^^^^ 

CHAPMAN  V.  FOWLER.  (Supreme  Court. 
Appellate  Division,  Second  Department  Oc- 
tober 18,  1912.)  Action  by  Edward  N.  Chap- 
man against  Julia  E.  Fowler.  No  opinion.  Mo- 
tion to  stay  trial  denied,  without  costi^  and 
temporary  stay  vacated. 

In  re  OHILDS.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  September  10, 
1912.)  In  the  matter  of  the  judicial  settlement 
of  the  final  account  of  Ever^ey  Ghilds,  as  ex- 
ecutor, etc.,  of  William  H.  H.  CSiild*,  deceased. 
No  opinion.  Decree  of  the  Surrogates  Court  of 
Kings  County  affirmed,  with  costs. 


CITY  OF  BUFFALO,  Respondent  v.  GOOD- 
MAN, Appellant  (Supreme  Conrt  Appellate 
Division,  Fourth  Department  October  16, 
1912.)  Action  by  the  City  of  Buffalo  against 
David  Goodman. 

PER  CURIAM.  Judgment  (77  Misc.  Rep. 
355,  136  N.  Y.  Supp.  6^)  affirmed,  with  coats. 

SPRING,  J.,  not  sitting. 

CITY  OF  ELMIBA,  AppeUant,  v.  JOHN- 
SON, Respondent  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  27. 
1912.)  Action  by  the  City  of  E^lmira  against 
James  Johnson.  No  opinion.  Motion  for  leave 
to  appeal  to  Court  of  Appeal*  (from  136  N.  Y. 
Supp.  471)  granted.  « 

CITY  OP  NEW  YORE  y.  MONTAGUE  et 
at  (Supreme  Ourt  Appellate  Division,  Fiist 
Department.  November  1,  1912.)  Action  by 
the  City  of  New  York  against  Gilbert  H.  Mon- 
tague, receiver,  and  the  New  York  Railways 
Company.  A.  Ely,  Jr.,  of  New  York  City,  for 
appellant  M.  Kirtland  and  G.  H.  Montague, 
both  of  New  York  Cl^t  for  respondent  No 
opinion.  Order  affirmed,  with  SIO  costs  and  dia- 
bursements.  Order  filed.  See,  iJso,  1^  App.  Div. 
eOl,  134  N.  T.  8app.89. 

CITY  OF  ROCHESTER,  Respondent  t- 
OUTBERLETT,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  (Octo- 
ber 18,  1912.)  Action  by  City  of  Rochester 
a^inat  Edward  C  Gutberlett  No  opinion. 
Application  for  stay  pending  appeal  to  Conrt 
ofAppeala  denied,  without  costs.  See,  also^  137 
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App.  DiT.  988, 128  N.  Y.  Bvvp.  Ull ;  li35  N.  Y. 
Supp.  1104. 

CLEMENTS,  Respondent,  CLEMENTS. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  October  29,  JI&12.) 
Action  b7  Josephine  Clements  acainat  J.  Mor- 
gan dements.  J.  S.  Wise,  Jr.,  of  New  York 
City,  for  appellant,  O.  K.  Allen,  of  New  York 
City,  for  respondent  No  opinion.  Jadsment 
Atfirmed.  with  costs.  Order  filed.  See.  also,  150 
App.  DiT.  024,  135  N.  Y.  Supp.  1106. 

COCHRAN  et  aL,  Appellanto,  t.  BEICH  «t 
aL,  Respondents.  (Supreme  Cnort  Appellate 
Dirtolon,  First  Demrtment  October  2S.  1912.) 
Action  by  Eva  S.  Cochran  and  others,  aa  execu- 
tors, etc.,  against  Elizabeth  Reich  and  others, 
ii.  Untermyer,  of  New  York  City,  for  appel- 
lants. S.  F.  Moran,  of  Buffalo,  for  respondents. 
No  opinion.  Judnnent  affirmed,  with  costs. 
Settle  order  on  notice.  See,  ataOb  188  App.  Dir. 
©06,  128  N.  Y.  Supp.  IIIL 

CODY  et  a!,  t.  POWERS  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  18,  1912.)  Appeal  from  Special  Term, 
New  York  County.  Suit  by  William  F.  Cody 
and  another  against  Patrick  A.  Powers  and  an- 
other. From  an  order  deo:rin^  a  motion  for  a 
preliminary  Injunction,  plaintiffs  appeal.  Af- 
firmed. CTeorge  E.  Joseph,  of  New  York  City, 
for  appellants.  Waldo  Q.  Mone,  of  New  Yon 
City,  for  respondents, 

PER  CURIAM.  Without  expressing  an  opin- 
ion on  the  merits  as  to  the  right  of  the  plain- 
tiffs to  an  injunction  after  trial,  we  think  this 
order  should  be  afBrmed.  Order  affirmed,  with 
$10  costs  and  disbursements. 

COHEN,  Respondent  T.  LAZIER  GAS  EN- 
GINE CO.,  Appellant  (Supreme  Court  Ap- 
pelate Division,  Fourth  Department  October 
8, 1912.)  Action  by  Isabella  Cohen,  individual- 
ly and  as  administratrix,  etc.,  against  the  Lazier 
(jas  Engine  Company.  No  opinion.  Judgment 
affirmed,  with  coats. 

COHEN,  Respondent,  v.  LAZTEIB  OAS  EN- 
GINE CO.,  Appellant  (Supreme  Conrt,  Ap- 
pellate Division,  Fourth  Department  October 
18,  1912.)  Action  by  Isabella  Cohen,  individ- 
oally  and  as  administratrix,  etc.,  against  the 
LAzfer  Oas  Engine  Company.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
(from  137  N.  Y.  Supp.  1U5}  denied,  wl&  $10 
costs. 

COHEN  r.  MORRIS  EUROPEAN  ft 
AMERICAN  EXPRESS  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
18,  1912.)  Action  by  Solomon  L.  Cohen  against 
the  Morris  Ehiropean  &  American  Enress  Com- 
pany. No  opinion.  Motion  denied  with  $10 
eoBta.  Older  filed.  See.  alw,  151  Aw 
672, 186  N.  Y.  Supp.  489. 

COHN,  Appellant  v.  ACME  MOTOR  CAR 
CO.,  Respondent.  (Supreme  (Tourt  Appellate 
Dinsion,  Second  Department    Septemher  10, 


1912.)  Action  by  Emily  Cohn  against  the 
Acme  Motor  Ct^r  Company.  No  opinion.  Judg- 
ment modified,  by  striking  out  the  words  "upon 
the  merits,"  and,  as  so  modified,  unanimously 
affirmed,  without  costs. 

COLLIER  T.  WEIDLICH  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Department 
November  15, 1912.)  Action  by  Frances  Milter 
Collier  against  August  Weidllcb  and  others. 
(Appeal  No.  1.)  No  opinion.  Order  of  the 
County  Court  of  Kings  County  affirmed,  with 
$10  costs  and  didranements.  See,  aiso^  135  N. 
Y.  Supp.  UOS. 

COLLINS  et  al.  T.  O'BRIEN  et  al.   In  re 

REDFIELD  et  al.  (Supreme  (3ourt,  Appellate 
Division,  Fourth  Department  October  18, 
1912.)  Action  by  Stephen  Collins  and  another 
against  Delia  F.  O'Brien  and  others.  In  the 
matter  of  the  final  aocountini^  of  Frank  B.  Bed- 
field  and  another,  as  executors,  etc.,  of  Con- 
stance C.  Redfield,  deceased.  No  opinion.  The 
above  cases  having  been  twice  reached  in  their 
regular  order,  and  passed,  are  dismissed,  under 
nue  39  of  the  General  Rules  of  Practice. 


COMMISSIONERS  OF  PUBLIC  CHARI- 
TIES V.  STRAUSS.  (Supreme  Ourt  Appel- 
late Division,  First  Department  November  1, 
1012.)  Action  by  the  Commissioners  of  Public 
Charities  against  John  Strauss.  No  opinion. 
Motion  granted.   Order  filed. 

In  re  GONNELL.  (Supreme  Court  Appel- 
late Division,  First  Department  October  18, 
1912.)  In  the  matter  of  Patrick  J.  Connell, 
deceased.  No  opinion.  Motion  to  dismiss  ap- 
peal (from  76  Muc.  Rep.  674, 136  N.  Y.  S.  166) 
granted,  with  $10  costs.    Order  filed. 

In  re  CONNOLLY.  (Supreme  Court  Appel- 
late Division,  First  Department  October  18, 
1912.)  In  the  matter  of  Catherine  Connolly,  as 
administratrix,  etc,  of  Martin  Flana^n,  de- 
ceased. No  opinion.  Motion  to  diBmiiu  appeal 
granted,  with  $10  costs.   Order  filed. 

CONNOLLY,  Respondent,  v.  HOFHEIMER 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department  November  1, 1912.) 
Action  by  Michael  P.  Connolly  against  Nathan 
Hofheimer  and  others.  J.  R.  Sheffield,  of  New 
York  City,  for  appellants.  H.  S.  Hooker,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  vnth  $10  eoata  and  dUrarsementa.  Or- 
der filed. 

CONRAD.  Respondent  CONRAD,  Appel- 
lant. (Supreme  Court  Appellflte  Division,  First 
Department  October  18,  1912.)  Action  by 
Relne  Conrad  against  Gkorge  Conrad.  A.  Pfeif- 
fer,  of  New  York  GiQ.  for  appellant  F.  D. 
Gallatin,  of  New  York  Cnty,  for  respondent  No 
opinion.  Order  reversed,  with  $10  cpsts  and 
dubursements,  and  motion  granted.  Order  filed. 

CONSENTINO,  Respondent,  r.  ILLINOIS 
SURETY  CO..  Appellant  (Supreme  Court, 
Appellate  DlTision,  Second  Department  Octo- 
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ber  4,  1912.)  Action  hy  Onldo  OonBentino 
against  the  DHooifl  Saret?  Oompany.  No  opin- 
ion. Judgment  and  order  affltmed,  vlth  costs. 


CONWAY,  R«»poDdent,  t.  FARISH-STAF- 
FORD  CO..  Appellant.  (Supreme  Court,  Ap- 
pellate DiviBion,  Second  Department  Novem- 
ber 1,  1912.)  Action  by  John  F.  Conway 
against  the  FariBh-StafFurd  Company.  No  opin- 
ion. Order  affirmed,  witb  $10  costs  and  dia- 
bnraementB. 


GOBBEUT,  BMpondent,  T.  DIXON,  Appel- 
lant (Sapreme  Court,  Appellate  Division,  Sec- 
ond Department  October  4,  1912.)  Action  by 
Louise  K.  Corbett  against  Laurence  P.  Dixon. 
No  opinion.   Judgment  affirmed,  with  costs. 


COSTEaXO,  Respondent  BRIE  TRANS- 
FER CO.,  Appellant.  (Supreme  Court  Appel- 
late Division,  First  Department  November  1, 
1912.)  Action  by  Edward  Costello  against  the 
Erie  Transfar  Company.  A.  D.  Kneeland,  of 
New  York  City,  for  appellant-  J.  A.  O'Leary. 
oS  New  York  CAty,  for  respondrat. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, witti  costs.  Order  filed. 


INGRAHAM,  P.  J.,  diesenta. 


COYLB,  Respondent,  t.  LINCH.  Appellant. 
(Supteme  Court,  Appellate  Division,  First  De- 
partment. November  8.  1912.)  Action  by  Sus- 
an Coyle  against  George  W.  Linch,  as  receiver. 
B.  Tofies,  of  New  York  aty,  for  appellant  J. 
V.  Bouvier,  Jr.,  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  Judgment  aud  order  revers- 
ed^ and  new  trial  ordered,  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce 
verdict  to  $15,000.  in  which  event,  judgment  as 
80  modified,  and  order  appealed  from,  affirmed, 
without  costs.   Settle  order  on  notice. 


C7RAMP  T.  DADY  et  al.  fSupreme  Coort 
Appellate  Division,  Second  Department  Oc- 
tober 18.  1012.)  Action  by  Herbert  W.  Gnnp 
agaioat  Chester  A.  Dady  and  othen. 

PER  CURIABL  Motion  for  new  tnal  npoo 
exceptions  denied.  The  judgment  in  this  acUoa 
is  final  as  to  those  parties  seeking  to  review  tht* 
same  (Brown  v.  Feek.  204  N.  Y.  238,  B7  N.  £. 
n2^,  and  their  only  remedy  is  to  apDMl  tbcR- 
fran  (Ooda  Civ.  Pioc.  H  1284, 1340). 


CROSS,  Respondent  r.  CONEY  ISLAND  & 
B.  R.  CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  Septemher 
10.  1912.)  Action  by  Anaatasia  Ctobb  against 
the  Coney  Island  &  Brooklyn  Railroad  Compa- 
ny. No  opinion,  Reargument  (of  137  N.  T. 
Supp.  993)  ordered,  and  case  aet  down  for  Mon- 
day, October  7,  1912. 


GUMMING  T.  MIDDLETTOWN,  U-  *  W.  0. 
R,  Co.  et  al.  (Supreme  C!ourt,  Appellate  Divi- 
sion, Second  Department.  Septemb^  IQ  19X2.t 
Action  by  George  M.  Cnmming^trustee,  against 
the  Mid^etown,  Unionville  &  Water  Gap  Bail- 
road  Company  and  another.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements, 
without  {ussing  upon  the  sufficiency  of  the  de- 
fense of  the  statute  of  limitations,  8e^  also, 
186  N.  Z.  Sniip.  1184. 


DATLEY.  Respondent,  v.  ^TOTJU  AppeTlsnt 
(Supreme  Court.  Appellate  Division.  Fourth  De- 

Kirtment.  October  16,  19120  Action  by  De 
OSS  Dailey  against  Daniel  H.  Stoll. 


PER  CURIAM, 
ed,  with  costs. 


Judgment  and  order  affirm- 


McLENNAN,  P.  J.,  and  FOOTE,  X,  dissent, 
upon  the  grounds,  first,  that  service  of  noticp 
under  the  Employer's  Liability  Act  was  not 
waived ;  and,  second,  that,  if  the  bolt  was 
improperly  suspended,  it  was  a  detail  of  the 
woA,  for  which  defendant  was  not  Hatde. 
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DANNSB,  AppelUn^  T.  NHW  TORE  &  H. 
B.  GO.  et  al.,  ReapoadeDts.  (Sapreme  Gonrt, 
Appellate  Dlvisioiit  Second  Depwrtment  Oc- 
tober 4,  1912.)  Acton  by  Adam  Danner 
asainst  the  New  Tork  St  Harlem  Railroad  Com- 
pany and  another.  No  opinion.  Motion  de- 
nied, with  coBtt.  See,  also,  187  N.  T.  Snpp. 
27a 

DAVmSON  T.  OSBOBNB.  (Sapreme 
Court,  Appelate  Division,  TMrd  Department. 
September  27.  1912.)  Action  by  William  A. 
Davidson  against  Walter  I*  Osborne.  No  opin- 
ion. Modon  denied.  See,  ala^  1S6  N.  Y. 
Snpp.  247. 

DAVIS,  Respondent,  t.  dTT  OF  NEW 
TORK,  Appellant  (Supreme  Oourt,  AppeUate 
Division,  Second  Department.  November  16, 
1912.)  Action  by  Julius  Davis  against  the 
City  of  New  Tork.  No  opinion.  Judgment 
and  order  unanimooily  afflrmed,  with  costs. 


DBAIi.  Appellant,  v.  LBSTBR,  Bespondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  IS,  1912.)  Action  by  Har- 
riet L.  Deal  against  George  H.  Lester.  B.  O. 
Heyn.  of  New  Xork  CSty,  for  appellant  J.  L. 
Zoetzi,  of  New  Tork  Ci^,  for  TeBp<Hidait  No 
opinion.  Order  afflrmed,  with  flO  costs  and 
disbursements.  Order  filed. 


DEAN,  Appellant,  v.  CITT  OF  NEW 
TORK,  Bespondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  September 
10,  1912.)  Action  by  Annie  Dean  against  the 
City  of  New  Tork. 

PER  OUMAM.  Judgment  and  order  revers- 
ed, and  new  trial  nanted,  oosta  to  abide  the 
event  for  error  in  the  instruction  the  court 
at  folio  239. 

BTTBB,  J.,  dissents. 

DBBOirriS,  Bespondent,  t.  DBBOTTIS, 
Appellant,  et  al.  (Supreme  CTourt,  Appellate 
Division,  Fourth  Department  October  2, 
1912.)  Action  by  Mary  Debottls  against  Frank 
Debottis,  impleaded  with  others.  No  opinion, 
motion  granted,  and  appeal  dismissed,  with 
costs.  See.  also,  149  App.  Dir.  928.  ISS  N.  T. 
Snpp.  Ills, 

DE  BBTTNOFF,  Respondent,  v.  AMERICAN 
BANK  NOTE  CO.,  Appellant  (Supreme 
Court  AppeUate  DiviaioQ,  First  Department. 
November  1  1912.)  Action  bj  Maurice  De 
Bronoff  ai^nst  the  American  Bank  Note  Com- 
pany. J.  IE.  Byard,  of  New  Tork  City,  for  ap- 
pellant B.  Tracy,  of  New  Toi*  City,  for  re- 
SPondeoL  No  opinion.  Order  affirmed,  witb 
no  costs  and  disbarsements.  Order  filed. 


DD  FBAINE.  Respondent  t.  OONBT  IS- 
LAND ft  B.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  D^rtment 
november  15,  1912.)  Action  by  W^hington 
I.  De  Fnine  against  the  Con^  Island  tt  Brook- 


lyn Bailread  Compaiv.  No  oi^nlon.  Judgment 
and  order  unanlsiottuy  affirmed,  with  costs. 

DE6NAN,  Bespondent  WILUAMSON, 
Appellant  (Sapreme  Court,  Apellate  Divi- 
sion, Second  Department.  November  15,  1912.) 
Action  by  John  J.  Degnaa  against  Steve  Wil- 
liamson. No  opinion.  Judgment  and  older 
tutanimonsly  affirmed,  with  costa. 

DE  MATTO,  Bespondent,  v.  NEW  tOBK 
CENT.  &  H.  R.  B.  00.,  Appelant  (Supreme 
Court  Appellate  DlTision,  Fourth  Department 
October  18,  1912.)  Action  by  Sam  De  Matto 
against  the  New  Tork  CTentral  ft  Hudson  River 
Railroad  Company.  No  opinion.  Appeal  dis- 
missed, without  costs,  nptui  Btipnlation  filed. 

D'lSSTERRD,  Appellant  T.  EIBNST,  Re- 
spondent (Supreme  Court,  Ajrpellate  Division, 
Second  Department  October  11,  1912.)  Ac- 
tion by  Cniarles  F.  D'Elsterre,  as  administrator, 
etc.,  of  E3sie  D^Bsterre.  deceased,  against  John 
H.  Ernst 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HIRSC!HBEB6.  J.,  dissents,  on  the  ground 
that  the  conflict  as  to  the  distance  the  machine 
was  away  from  the  diUd,  ^en  she  first  lamp- 
ed batft  Into  the  street,  required  a  sobnussion 
of  the  guestlott  to  the  Jury. 

DETVILLER,  Respondent,  ROLLED 
PLATE  METAL  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
September  10,  1912.)  Action  by  John  Detviller 
against  the  B<^ed  Plate  Metal  Company.  No 
opinion.  Order  afflrmedt  with  flO  costs  and 
diabnrsemenla. 

DICKER  T.  ROOSSIN.  (Supreme  Court 
Appellate  Division,  First  Department  Novem- 
ber 1,  1912.)  Action  by  Morris  Dicker  against 
Abraham  B.  Boossin.  No  opinion.  Applica- 
tion denied,  wit^  910  costs.  Ofder  signed. 
See,  also,  U6  N.  T.  Sapp.  BO, 


DICKET,  Appellant  v.  QOBTNHR,  Re- 
spondent (Supreme  Court  Appellate  Divislni, 
Second  Department  October  4,  1912^  Ac- 
tion by  Paal  Dickey  aniust  (Ariatoiuier  A. 
Oortner.  No  opinion.  Motion  denied,  without 
costs.  See.  also,  146  App.  Dir.  917,  181  N.  T. 
Supp.  1111.   

DICKET,  Appellant  v.  GORTNER.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department,  October  18.  1912.)  Ac- 
tion by  Paul  Dickey  against  Christopher  A. 
Oortner. 

PER  CURIAM.  Motion  for  reargument  de* 
nied,  without  costs.  See,  also,  137  N.  Y.  Snpp. 

OAEB,  J.,  not  TOtlng, 

DICKINSON,  Respondent,  t.  CTTY  OF 
NEW  TORK,  Appellant.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  Septem- 
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ber  27.  1912.)  Action  by  Charies  P.  IMcUnMn 
against  the  City  of  New  York. 

P£R  CURIAM.  Order  affizmed,  with  flO 
costs  and  dj^buTBements. 

KELLOGG*  J.,  dissents. 

DIETRICH,  Respondent,  t.  LALANOEJ  & 
GROSJEAN  MFG.  CO.,  Appellant,  et  al.  (Sa- 
preme  Court,  Appellate  Division,  Second  De- 
partment. October  11,  1912.)  Action  Philip 
Dietrich  against  the  I^alance  &  Grosjean  Mana- 
facturing  Compan;,  impleaded  with  another. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  gtanted,  coats  to  abide  tba 
event,  upon  tha  fnand  that  tba  TetdieC  is 
against  uie  weight  of  credible  eridenca. 

HIRSGHBERG,  J.,  dissents. 

DILG,  Respondent,  v.  STRAUSS,  Appellant 
(Snpreme  Coart,  Appellate  Division,  First  I>»- 
partment.  October  18,  1912.)  Action  bj  Chris- 
tian F.  Dllg  against  Gustavus  EL  Strauss.  H. 
F.  Mela,  of  New  Tork  CI^  for  appellant  H. 
A.  Sperry,  of  New  York  Caty,  for  Rspottdent 
No  opinion.  Order  affirmed,  with  910  COtts 
and  disbarsements.  Order  filed. 

DILLMEIER  et  aL,  Appellants,  PALM- 
LEAF,  Respondent  (Snpreme  Conxt,  Appel- 
late Division,  Second  Department  September 
10,  1912.)  Action  by  William  H.  mimeler 
and  others  against  Oscar  Pahnleal  No  opin- 
ion. Judgment  afflrmed,  with  ocwts. 

DITTMAN.  Respondent,  v.  EDISON  BLiEJO- 
TRIO  ILLUMINATING  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment September  10,  1912.)  Action  by 
Fred  H.  Dittman  against  the  Euison  ESectric 
Illnminafing  Company.  No  opinion.  Judg- 
ment and  order  nnanlmoosly  affirmed,  with 
coats.  See,  also,  144  App.  Dfv,  632,  129  N.  Y. 
Bnppb  221. 

DOHERTT,  Respondent  T.  NEW  YORK 
OENT.  &  H.  R.  R.  CO.,  AppeRant  (Snprema 
CoQTt,  AM>eUate  Division,  second  Department 
September  10.  1912.)  Action  by  Martin  Doher- 
ty,  as  administrator,  etc.,  of  William  Doherty, 
deceased,  against  the  New  York  Oentral  &  Hud- 
son River  Railroad  Company.  No  opinion. 
Jodgment  and  order  onanimonsly  Affirmed,  with 
costs, 

DONEOAN  &  SWIFT,  Inc..  Resp<mdent,  t. 
CITY  OF  NEW  YORK,  Appellant  et  aU  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. November  1,  1912.)  Action  by  Donegan 
&  Swift,  Incorporated,  against  the  City  of 
New  York,  impleaded  with  others.  F.  E.  Flsh- 
et,  of  New  YoA  City,  for  appellant  R.  Bal- 
lantine,  of  New  York  City,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.  Order  filed. 


DONNELU  Appellant,  v.  COIM.  Respond- 
ent et  al.  (Supreme  Court  Appellate  Divi- 
(Sion,  Second  Department  November  h  lA12-> 
Action  by  Emily  Cole  Donndl  agauwt  George 
B.  Cole,  impleaded,  etc.  No  omnlon.  Order 
affirmed,  with  (10  costs  and  disiraraemaits. 

In  re  DONOHUB.  (Supreme  0>nrt  Appel- 
late Division.  First  Department  October  18. 
1012.)  In  the  matter  of  Robert  D.  D(»ioho&  an 
attorney.  No  opinion.  No  further  proceedlnga 
to  be  takoi.   Settle  order  on  notice. 


DOOGAN  T.  MAY  et  al.  (Supreme  Orart 
Appellate  Division,  Second  Departmmt  Oc- 
tober 4,  1912.)  Action  by  Margaret  Doogan 
against  Bhvene  J.  May  and  another.  No  opin- 
ion. Motion  granted,  without  costs. 


DOUGHERTY,  Respondent  ARBUCKLE, 
Appellant  et  al.  ^upreme  Court  Appellate 
Division,  Second  Department,  November  1, 
1012.)  Action  by  Patrick  Dougher^  against 
John  Arbuclcle  and  another.  No  opinion.  Or- 
der afflrmed,  without  costs.  See,  also,  137  N. 
Y.  Supp.  1118. 

DOYLi;  Appellant/  T.  HAMILTON  FISH 
CORPORATION,  Respondent  (Snpreme 
Court  Api>ellate  Division,  First  Departmeut 
November  1,  1012.}  Action  by  Alexander  Doyle 
against  the  Hamilton  Fiah  Corporation.  A. 
Doyle,  for  appellant  J.  S.  Monteomei^,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  afBnned,  with  costs,  on  144  Appb 
Div.  131,  128  N.  Y.  Supp.  898.  Order  filed. 


DRAPER  V.  BAHR  et  aL  (Snfffeme  Conrt 
Appellate  Division,  Second  Department  No- 
vemlwr  IS,  1912.)  In  the  matter  of  proceed- 
ings supplementary  to  execution  by  James  H. 
Draper,  against  George  Bahr  and  others.  No 
opinion.  Order  of  the  County  Court  of  Qneens 
'County  affirmed,  with  |10  oosts  and  dlsDuae- 
•ments. 

DUM0N7  MORTGAGE  ft  BBAT/FT  00.  et 

at,  Respondents,  v.  MUTUAL  POUI/niY  CO., 
Appellant  (Supreme  Court,  Appellate  TAxi- 
sion,  Second  Department  October  4,  19X2.) 
Action  by  the  Dumont  Mortgage  ft  Reai^  Com- 
pany and  othen  against  tM  Matnal  Fonltiy 
Company.  No  opinion.  HotioB  deniedl,  witbont 
costs. 

DUNN,  Respondent  v.  NEW  YORK  HER- 
ALD CO.,  Appellant  (Supreme  Coarl^  Appel- 
late Division,  Second  Department  October  4, 
1012.)  Action  by  Robert  L.  Donn  against  tbe 
New  York  Herald  Company,  a  corporatioD. 
No  opinion.  Motion  granted,  without  costs. 
Settle  order  before  the  Presidina  Justice.  ^ 
also.  142  App.  DlT.  11, 126  nTT.  Sap».  TSsT 
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In  re  EAST  BIVER  XiAND  GO.  (Supreme 
Court,  Appellate  DlTlsioD,  Second  Department 
October  4,  1912.)  In  the  matter  of  the  appli- 
cation of  the  East  River  Land  Companj  for  a 
peremptory  writ  of  mandamni,  ete.  No  oidn* 
ion.  Order  tOrmed,  with  |10  cotta  and  dls- 
bursementfl. 

KDELMAN,  Respondent,  t.  INTBRBORO 
RAPID  TRANSIT  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fimt  Department 
November  8,  1912.)  Action  b;  Sadie  iBdelman, 
by  guardian,  agftinit  the  Interboro  Rapid  Tran- 
sit Company.  B.  H.  Ames,  of  Nevr  Zork  City, 
for  appellant.  L.  A.  Sable,  of  New  York 
CitT,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 

EGAN,  Respondent,  t.  THOMPSON-STAR- 
RETT  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Department  November 
1,  1912.)  Action  by  Ruth  Bgan,  as  adminis- 
tratrix,  against  the  Tbompson-Starrett  Com- 
pany. J.  J.  Mahon^  of  New  York  City,  for 
appellant  6*.  X.  McCoUum,  of  New  Yoric  City, 
for  rcflpondenC 

PER  CUItEAM.  JndAuent  «id  order  aatm- 
•d,  with  eoata.   Order  filed. 

IN6RAHAM,  P.  J.,  and  MILLER.  J.,  dla- 
sent  00  the  ground  that  upon  the  evidence 
the  improper  irasltloD  of  the  guard  was  not 
the  proximate  cause  of  the  acddent 

EIGHTY-NINE  THOMPSON  STREET, 
Respondent  t.  UANDELBAUM,  Appellant  et 
al.  (Supreme  Court,  Appellate  Division.  Sec- 
ond Department  November  1,  1912.)  Action 
by  Eighty-Nine  Thompson  Street  e  domestic 
coriKiTation.  against  Marcus  Mandelbaum,  as 
committee  of  Margarita  Zerillo,  Impleaded  with 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  defend- 
ant appellant  to  answer  within  20  days,  on  pay- 
ment of  the  coats  of  this  appeal  and  the  costs 
awarded  in  the  order  overruling  the  Aemnrzer. 

ELLIS,   Respondent        POPE,  Appellant. 

glupreme  Court,  Appellate  Dirlslon,  Fourth 
epartment  October  2,  1912.)  Action  by  ESiz- 
abeth  M.  Ellis  against  Emma  Pope,  as  admin- 
istratrix, etc.  No  opinion.  Motion  granted  to 
amend  order,  so  as  to  recite  the  appeal  from 
and  decision  affecting  order  denying  motion  to 
aet  aaide  the  award  of  costs.  See,  aleo^  1S6  N. 
T.  Sapp.  1135b 

In  re  ENOEL.  (Supreme  Court,  Appellate 
IHviffion,  Second  Department  October  4, 1912.) 
In  the  matter  of  the  application  to  revoke  let- 
ters testamentary  of  (iesine  Engel,  fta  execa- 
trlx  of  Claua  Doacber,  deceased,  and  for  her 
removal  as  trustee  under  the  win  of  Claus 
Doedier,  deceased.  No  opinion.  Motion  de- 
nied, with  costs.  See,  also,  74  lOsc:  Bni.  808, 
188  N.  Y.  Sttpp.  U05. 

BNOBLk  Bespondent,  DOSOUEK  et  al., 
Appdiants.  (Supreme  Ooart,  Appellate  Dlvi* 
jiion,  Secwd  Department    October  4,  1912.) 


Action  by  Louis  6.  Engd  against  Henry  Doa- 
cber and  others.  No  opinion.  Motion  granted, 
without  costs.  See,  also,  146  App.  DIt.  920, 
181  N.  Y.  Snpp.  1113. 

EQDaTABLB  LIFE  ASSUR.  SOCIETY. 
Respondent  t>  CHANLBR.  Appellant,  et  aL 
(Supreme  Oourt,  Appellate  LMTision,  First  De- 
partment October  18,  1912.)  Action  by  the 
Equitable  life  Assurance  Society  against  John 
A.  Chanler.  impleaded  with  others.  G.  Ll 
Kobbe,  for  appellant  W.  C.  Diamond^  of  New 
York  City,  for  reepondent  No  opinion.  Or- 
der affirmed,  with  $10  coats  and  disbuieements. 
Order  filed. 

ERNST  et  al.,  Appellants,  T.  AMERICAN 
SPIRITS  MFG.  CO.,  Respondents.  (Supreme 
Court  Appellate  Division,  First  Department 
November  1,  1912.)  Action  by  Morits  L.  Ernst 
and  others  against  the  American  Spirits  Manu- 
facturing Company.  A.  J.  Dittenboefer,  of 
New  York  Cnty  for  appellants.  A.  E.  Austrian,, 
of  Chicago,  lUt  for  renondenta.  No  opinion. 
Judgment  and  order  a&med,  with  costs.  Or- 
der filed. 

BRTSAAS  T.  WONDERLAND  et  aL  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment September  10,  1912.)  Action  by 
Paul  G.  Brtsaas  against  Wonderland  and  oth- 
ers. No  opinion.   Juok  Jient  affirmed,  with  costs. 

FAMOBROSTS  SOCIETY,  Respondent,  v. 
ROYAL  BENEFIT  SOClfeCY,  Appellant 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  1^  1912.)  Action  by  the 
Famobrosis  Society  againat  the  Royal  Benefit 
Society.   A.  Crook,  of  New  York  City,  for  ap- 

eallant  W.  H.  Van  Steenbergb,  of  New  York 
ity,  for  respondent  No  miinion.  Order  af- 
firmed, with  |10  costs  and  disbursements.  Or- 
der filed. 

FAREWELL,  Respondent,  v.  MAHER,  Ap- 
pellant (Supreme  Court  Appellate  Division^ 
Second  Department.  November  1,  1912.)  Ac- 
tion by  George  E.  Farewell  against  Anna  Irene 
Maher.  No  opinion.  Order  afflimed,  without 
costs. 

In  re  FARLEY,  State  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. September  10,  1912.)  In  the  mat- 
ter of  the  petition  of  William  W.  Farley,  as 
State  Oommlssloner  of  Excise,  fbr  an  order  re- 
voking and  canceling  liquor  tax  certificate  No. 
12,978,  iasued  to  John  Bales. 

PER  CURIAM.  Reargument  ordered,  and 
case  set  down  for  Wednesday,  October  2,  1912, 
upon  the  qaeati<ms:  Conld  the  owner  or  les- 
see of  the  Dock  street  premises  be  deurived  of 
the  privilege  to  use  the  same  for  traffic  in  liq- 
uors by  virtue  of  an  attempted  abandonment 
and  transfer,  made  after  the  passage  of  the  act 
(I^ws  191^  e.  494)?  And  what  forcs.is  to  be 
Riiren  to  the  words  "provided  mum  traffic  was 
not  abandoned  thereat  Arjiiff  ^  ••■>•  ptrioff't 
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VABUET,  Com'r,  Appellant,  EHRLICH 
et  al.,  BespondaDts.  (Sapreme  Conrt.  Appell&te 
Divifl^on,  First  Departmeiit.  November  8, 
1912.)  Action  bj  WUliam  W.  Farley  as  Com- 
missioner, against  Agnes  Ehrlich  and  another. 
C.  Firestone,  of  New  York  City,  for  appellant. 
A.  T.  Kieman,  of  New  York  CSty,  for  retpcmd- 
kntB.  No  <9int<ni.  Jodmnent  uid  OEdw  af- 
firmed, with  coats.  Order  filed. 

FARRELL,  Respondent,  t.  HOMESl^D, 
Api>ellant,  et  al.  {Supreme  Court.  Appellate 
Division,  Second  Department  September  10, 
1912.)  Action  b;  Thomas  J.  Farrell  against 
Axel  Homestead  and  Omar  Hansen. 

PER  CURIAM.  Oi^er  reversed,  with  «10 
oostfl  and  diBboraements,  and  motion  granted, 
with  costs,  Taeating  Uie  warrant  of  attadiment, 
apon  the  groond  tiiat  the  plaintiff  furnished  in- 
sufficient eridettce  on  wbicb  to  base  the  same. 

BIOH,  J„  not  Totlnff. 

In  re  FARBIN6T0N.  (Supreme  Court,  Ap- 
pellate  DiTlsion.  Second  Department.  October 
18.  1912.)  In  the  matter  of  the  application  of 
William  D.  Farriogton,  an  attorney,  to  have 
a  lien  determised  and  enforced  upon  the  prop- 
erty of  Garrett  S.  Braiated.  No  opinion.  Mo- 
tion to  dlamim  appeal  granted,  with  SIO  costs. 
fVe,  also.  146  App.  Div.  690,  18^  N.  Y.  Snpp. 
812. 

FEENT,  Bespondeot.  r.  HII;L,  AppeUant 
(Supreme  Court,  Appellate  DiTlsion,  First  De- 

Eartment.  October  18,  1912.)  Action  ^  John 
>.  Feeny  aRainat  Charles  B.  HUL  J.  W.  Mid- 
dlebrook,  of  New  Tork  Ci^.  for  appellant.  R. 
T.  Greene,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursementa    Order  filed. 

FERRIS,  Appellant,  v.  LONG  ISLAND  R. 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  Octoner  4, 
1912.)  Action  by  James  M.  Ferria  against  the 
Long  Island  Railroad  Company.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs. 


FESTER,  Respondent.  BROOKLYN  UN- 
ION ELEVATED  R.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 

SHrtment     September  10.  1912.)    Action  by 
lara  Fester  efrainat  the  Brooklyn  Union  Ele- 
vated Railroad  Company. 

PVHR  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

JENKS,  P.  J.,  and  BURB,  J„  dissent 

FINNEBTY,  Respondent,  T.  BOGARDUS, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  October  18,  1912.) 
Action  by  John  Finnerty,  Jr.,  against  Herbert 
Bofrardua.  F.  H.  Osborn,  of  Catskill,  for  ap- 
pellant M.  J.  Driscoll,  of  New  York  City, 
for  respondent.  No  oi^nion.  Order  modified, 
by  changing  place  of  trial  to  Greene  connty, 
and,  as  modined,  affirmed,  with  |10  coata  and 
disbnrsementB  to  appellant    Order  filed. 


FISH  T.  TOWNER  et  aL  PBOFIiB  a 
Ttl  SPBAGUE  V.  SAME.  (Supreme  Com% 
Appellate  Divisicm,  Second  Department.  Oc- 
tober 29,  1912.)  Appeal  from  Spedal  Tenn. 
In  the  matter  of  the  appUcation  of  Hamilton 
Fish,  Jr.,  for  a  writ  of  peremptory  mandamus 
against  James  E.  Towner,  Jr.,  and  anotber. 
constituting  tbe  Board  of  Blectiona  of  Pnt- 
nam  County,  and  others,  with  a  proceeding  by 
the  people,  on  the  relation  of  E.  Kngene 
Sprague,  against  the  same  defendants.  From 
ordera  granted,  relators  appeaL  Affirmed. 
WUliam  fli.  Chadbourne,  of  New  York  City, 
for  appellanta.  Henry  0,  Henderson,  of  New 
York  City,  and  H.  T.  Dykman,  of  White 
Plains,  for  respondents. 

PER  CURIAM.  Upon  the  record  prercnted 
in  each  of  these  proceedings,  thsn  la  no  al- 
ternative except  to  affirm  tne  orders  ^pealed 
from,  without  costs. 


FIXEL  T.  MARKS  et  aL  (Sapreme  Court, 
Appellate  Term,  First  Department  Novem- 
ber 8,  1912.)  Appeal  from  Municipal  Court, 
Borough  of  the  Bronx,  Second  District  Ac- 
tion by  Rudolph  Fizel  against  Samuel  Marks 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  unless  a  remittitur 
is  accepted.  Samuel  D.  Shwitzer,  of  New  York 
C!!Ity,  for  appellants.  Isaac  JosephsoD,  of  New 
York  City,  for  respondent. 

BIJUR,  J.  This  suit  was  brought  by  the 
plaintiff,  purchaser,  for  damages  canaed  bv 
nondelivery  by  defendants  of  3,734  pounds  of 
mushrooms  at  the  agreed  price  ot  ol^  cents 
per  pound  during  the  month  of  October.  191L 
The  learned  judge  below  awarded  the  plaintiff 
$350  damages,  thus  indicating  that  the  market 
price  during  tbe  month  of  delivery  was  ap- 
proximately 67  cents.  The  testimony,  how- 
ever, does  not,  on  the  whole,  sustain  a  finding 
that  it  was  so  high.  The  Judgment  must  there- 
fore be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event,  unless 
plaintiff  will  stipulate  to  accept  $17S,  in  whioh 
case  tbe  judgment  will  be  reduced  to  that 
amount,  and,  as  so  modified,  affirmed,  without 
costs  of  the  appeal  to  dtiier  party.  All  eon- 
car. 


FLETCHER  t.  416  WEST  THIRTY- 
THIRD  ST.  REALTY  CO.  et  aL  (Supreme 
Court  Appellate  Division,  Firat  Department 
October  18,  1912.)  Action  by  Austin  B.  Flet- 
cher, as  trustee,  against  the  416  West  Tbirtr- 
Third  Street  Realty  Company  and  others. 
A.  S.  GUbert  of  New  York  (Mty,  for  appel- 
lant Weschler  &  RotachUd,  of  New  York  Oitr, 
for  respondents.  No  opinion.  OMer  (77  Mi«e. 
Rep.  280,  135  N.  Y.  Supp.  1046)  affirmed,  with 
$10  costs  and  disbursements.  Otdar  filed. 


FLUCKI6EB,  Respondent,  t.  QOULD,  Ap- 

gsUaut.  (Supreme  Court,  Appellate  Divieton. 
econd  Department  September  10,  1912.) 
Action  by  Howard  A.  FltwUger  asainst  How- 
ard Gould.  No  opi^a.  Jndgneot  afiinne^ 
with  costs. 
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VLimm,  BMponden^  t.  PUTNAM  GOAL  & 
ICE  CO.,  Apiwllant  (Supreme  Court,  Ap- 
pellate DtTlsioD,  Second  jOepsrtment.  Novem- 
ber IS,  1912.)  Action  bv  Loniae  Flynn,  as 
administratrix,  etc.,  of  John  Ftynn,  deceased, 
asainst  the  Putnam  Coal  &  Ice  Company. 

PKR  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats. 

THOMAS  and  WOODWAED,  JJ.,  dissent 


FRANK.  Respondent,  v.  HAWKINS,  Appel- 
lant. (Supreme  Court,  Appellate  Dinsioo, 
f^econd  Department  September  10,  1912.) 
Action  by  David  Frank  against  Sophia  T. 
Hawkins, 

PESR  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  apon  the  ground  that  plaintiff  has  not 
establiahed  by  a  fair  preponderance  of  compe- 
tent evidence  that  there  was  any  injury  to  hia 
nose,  resulting  from  the  fall  which  lie  had  on 
the  occasion  of  the  accident,  and  upon  the  fur- 
ther ground  that  he  was  allowed  to  offer  evi- 
dence aa  to  damages  for  medical  attendance  in 
connection  therewith  greatly  in  exress  of  the 
flum  named  la  his  bill  of  particulars. 


FRANEKNTHAL.  Respondent  t.  COX,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  October  18,  1912.)  Ac- 
tion by  Chas.  E.  Frankenthal  against  William 
F.  Cox.  No  opintoiL  Order  reveraed.  and  mo- 
tion denied,  without  costs.    Order  filed. 


FRIEDMAN  et  al..  Respondents,  v.  KATZ 
^-t  ol.,  Appellanta.  (Supreme  Court,  Appellate 
Division,  First  Department  October  IS, 
li)12.)  Action  by  Jacob  S.  Friedman  and  an- 
other ngainat  Jack  Katz  aad  others.  A.  B. 
Greenberg,  of  New  York  City,  for  appellants. 
No  opiuion.  Order  affirmed,  with  $10  costs  and 
disbursements.   Order  filed. 


In  re  FROELICH.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  30, 
1012.)  In  the  matter  of  the  objections  of 
Klorns  M.  Froellch  to  the  certificate  of  inde- 
pendent nomination  of  Joseph  Steinberg,  for 
the  office  of  Member  of  Assembly  in  the 
Twenty-Ninth  Assembly  District,  New  York 
County.  L.  M.  Wallstein  and  W.  M.  Chad- 
bourne,  both  of  New  York  City,  for  appel- 
lant. T.  Farley  and  C.  Firestone,  both  of  Tsew 
York  City,  for  respondent  No  opinion.  Order 
affirmed.    Order  filed. 


In  re  FROMME.  (Supreme  Court,  Appel- 
late Division,  First  Department  November  1, 
1912.)  In  the  matter  of  Herman  Fromme. 
No  opinion.  Referred  to  official  referee.  Set- 
tle order  on  notice. 


FULLER,  Appellant,  v.  NEW  YORK  CEN- 
TRAL STORAGE  CO..  Respondent.  (Su- 
preme Ckiurt  Appellate  Division,  First  Depart- 
ment October  18.  1912.)  Action  by  Susan 
E.  FuUer  against  the  New  York  Central  Stor- 
age Company.  F.  Blen,  of  New  York  City,  for 
appellant  B.  R.  BUlington,  of  New  York  City, 
137  N.Y.S.— 71 


f  DECISIONS  1121 

for  respondent  No  opinion.  Order  affirmed, 
with  $10  coata  and  dishnrsementa.  Order  filed. 

QALLAGHER,  Respondent,  v.  VALEN- 
TINE, Appellant  (Supreme  Court  Appellate 
Diviaion,  Second  Department  September  10, 
1912.)  Action  bv  Theodore  Gallagher  againat 
Uenjamin  E.  Valentine.  No  opinion.  Order 
affirmed,  with  coata. 


GAAIE.  Respondent,  v.  BROOKLYN  UN- 
ION ELEVATED  R.  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment September  10,  1812.)  Action  by 
William  C.  Game,  as  administrator,  etc,  of 
Thomas  P.  Game,  deceased,  against  the  Brook- 
]yn  Union  Elevated  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats. 

THOMAS,  J.,  dissents. 


GATES  V.  BUFFALO,  B.  &  P.  RY.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  16,  1912.)  Action  by 
Margaret  B.  Gates,  aa  administratrix,  etc., 
against  the  Buffalo,  Rochester  &  Pittsburgh 
Railway  Company. 

PER  CURIAM.  Plaintirs  exceptions  over- 
ruledj  motion  for  new  trial  denied,  with  costs, 
asd  judgment  directed  for  the  defendant  upon 
the  nonsuit,  with  costs.  .  See,  also,  143  App. 
Div.  060,  128  N.  Y.  Supp.  1124. 

KRUSE,  J.,  dissents,  upon  the  ground  ttiat 
tbe  evidence  was  sufficient  to  make  the  question 
of  contributory  negligence  of  plaintiff's  intes- 
tate, as  well  as  the  defendant's  negligence,  a 
question  of  fact    SPRING,  J.«  not  sitting. 

GIBBONS,  Appellant,  v.  NEW  YORK  TEL- 
EPHONE CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Octo- 
ber 16,  1912.)  Action  by  Catherine  Gibbons 
against  the  New  York  Telephone  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  New  trial  to  be  had  in  tbe  Mtmicipal 
Court  of  Syracuse  on  the  30th  day  of  October, 
1912,  at  10  o'clock  in  the  forenoon. 

SPRING,  J.,  not  sitting. 

GILMORE,  Appellant  v.  GILMORE,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department.  October  18,  1912.)  Action 
by  Cecilia  Gilmore  against  William  H.  GHmore. 
K.  Russell,  of  New  York  Cfity,  for  appellant 
Edward  A  Scott  of  New  York  City,  for  re- 
spondent No  tmlnion.  Order  affirmed,  with 
$10  costs  and  dlahnrsements.  Order  filed. 


GOLDSMITH  et  al.  v.  ROSENBERG.  (Su- 
preme Court  Appellate  Diviaion,  Firat  Depart- 
ment. October  18,  1012.)  Action  by  Ingomar 
Goldsmith  and  others  againat  Julius  RoBeoherg. 
No  opinion.  Application  denied,  with  $10  coaU. 
Order  signed.  Siee,  also,  76  Misc.  Sep.  626. 135 
N.  Y.  Supp.  630. 


GOLDSTEIN.  Respondent,  t.  MENDEL- 
SOHN, Appellant    (Snpreme  Oonrt,  Appellate 
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Division,  Ftnt  Deptrtment  October  26,  lSn2^ 
Action  bj  Bamoel  OoIdBtetn  against  Herman  T. 
Mendelsohn.  H.  M.  Phillips,  of  New  York  City, 
for  appellant  Gniber,  of  New  York  City, 
for  respondent.  No  opinion.  Jndsmeot  and 
order  affirmed,  with  costs.  Order  filed.  See, 
also,  148  App.  Dir.  918, 188  N.  Z.  Snpp.  1123 ; 
186  N.  T.  Sopp.  U47. 


GOITHOPFER,  Appellant,  v.  WBINSTEIN 
et  al.,  Bespondents.  (Sopreme  Court,  Appellate 
DiTiaion,  First  Department.  NoTember  1, 
1912}  Action  hj  Jacob  Gotthoffer  against  Phil- 
ip Weinstein  and  another.  S.  P.  Goldman,  of 
New  York  CSty,  for  appellant.  J.  Manheim,  of 
New  York  Ci^,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  uid  diibnise- 
ments.  Order  filed. 


In  re  GOUVBRNEUR  SLIP  PIER  WEST 
IN  CITY  OF  NEW  YORK.  (Supreme  Court, 
Appellate  Division,  First  Deimrtment.  Octo- 
ber 18,  1912.)  In  the  matter  of  the  Gouvemeur 
Slip  E^er  West  in  the  Gltr  of  New  York.  No 
opinion.  Motiotr  denied,  with  910  costs.  Oid^ 
filed. 


In  re  OREENBBRG.    (Supreme  Court,  Ap- 

?ellate  Division,  First  Department  November 
,  1912.)  In  the  matter  of  Joseph  EL  Greenberg. 
No  opinion.  Application  granted.  Settle  order 
on  notice.  Sw,  also,  136  N.  T.  Snpp.  1135. 

HABERER,  Appellant,  v.  INTERNATION- 
AL RY.  CO..  Respondeot,  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  8,  1912.)  Action  by  Lena  Haberer 
against  the  International  Railway  Company, 
impleaded  with  others.  No  opinion.  Older  af- 
firmed, with  costs. 

HALLv  Respondent,  v.  HALL,  Appellant 
(Supreme  Court,  Appellate  Division',  First  De 

Eartment  October  18, 1912.)  Action  by  Einma 
r.  Hall  against  AuKustus  H.  HalL  G.  C.  Mil- 
ler, of  New  York  City,  for  appellant.  J.  H. 
Lecour,  Jr.,  of  New  York  City,  for  respondent 
No  opinion.  Order  reversed,  and  motion  grant- 
ed, without  costs.  Order  filed.  See,  also,  ISO 
App.  Div.  688,  135  N.  Y.  Sopp.  741. 


HALL,  Respondent,  v.  WHALE  CREEK 
IRON  WORKS,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  Sep- 
tember 10,  1912.)  Action  by  Thomas  F.  Hall 
ai^nst  the  Whale  Greek  Iron  Works. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  unless 
within  20  days  plaintiff  stipulate  to  reduce  the 
recovery  of  damages  to  the  sum  of  %2,SO0,  in 
which  event  thd  judgment,  u  so  modified,  and 
the  order,  ue  unanimously  afflrmcd,  without 
costs. 

HAMMERSTAD,  Respondent,  v.  NORWE- 
GIAN NEWS  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember IS,  1912.)   Action      Henry  Hammer- 


stad  against  the  Norweglno  Kewe  €009*07. 
No  opinion.  Judgment  and  order  nnaoinionalr 
affirmed  with  coats.  See,  «1m^  186  N.  T.  Saw 

HAMMOND,  Respondent,  ▼.  UNION  BAG 
&  PAPER  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  Sep- 
tember 27,  1912.)  Action  by  Clarence  Ham- 
mond against  the  Union  Bag  &  Paper  Company. 
No  opinion.  Motion  denied.  See,  also,  136  N. 
T.  Sapp.  1024. 

HARDENBROOK.  Appellant,  v.  QUAC^EN- 
BUSH  et  aL,  Respondents.  (Supreme  Court 
Appellate  Division,  First  Department.  Octo> 
ber  25.  1912.)  Action  by  Frank  H.  Harden- 
brook  against  James  L.  Qnackenbush  and  others. 
H.  B.  Salisbury,  of  New  York  City,  for  appel- 
lant A.  F.  McCabb  of  New  York  City,  for  re- 
spondents. No  oi^on.  Judgment  affirmed, 
with  costs,  with  l«ive  to  plainaff  to  withdraw 
denmrrer  on  payment  of  costs.  Order  filed. 
See,  olsok  185  N.  Y.  Supp.  1147. 

HAYS  et  al..  Respondents,  r.  MAIDEN 
luANE  REALTY  OO.,  Appellant  (Suprem? 
Court  Appellate  Division,  First  Department 
November  1,  1912.)  Action  by  WilUam  H. 
Hays  and  anotiier  against  the  Maiden  I^ne 
Realty  Company.  P.  B.  Olney,  of  New  York 
City,  for  appellant  B.  N.  Cardoso,  of  New 
York  City,  for  respondents.  No  opinion.  Judfr- 
ment  axa  order  affirmed,  with  coata.  Order 
filed. 

HEISCHOBER,  AppeUant  v.  POXJSHOOK. 
Respondent  (Supreme  Court  Api>ellate  Din- 
sion.  Second  Department  October  4,  1912.> 
Action  by  Harry  Heischotier,  an  infant,  etc., 
against  Khiva  Polishook.  No  opinion.  Motion 
for  reargument  (of  136  N.  X.  Supp.  567)  denied, 
vritii  costs. 


HEISCHOBER,  Appellant  v.  POUSHOOK. 
Respondent.  (Supreme  Court,  AppeUate  IMri- 
sion.  Second  Department  October  18,  1912.) 
Action  by  Harry  Heischober,  an  infant  etc.. 
against  Khiva  Polishook.  No  opinion.  Motion 
granted,  without  ooats.  See,  aJai^  187  M.  Y. 
Supp.  1122. 

HENDERSON,  Respondent,  v.  REED.  Ap- 
pellant. (Supreme  CTourt,  AppeUate  Division, 
Second  Department  September  10.  1912.)  .Ac- 
tion by  Henry  G.  Henderson  against  \nUiain 
B.  Reed.  No  opinion.  Order  affirmed,  with  |10 
coats  and  disbursements. 

HENDERSON,  Appellant,  t.  SYRACUSE, 
L.  S.  &  N.  R.  CO.,  Respondent  (Sapieme 
Court,  Appellate  Division,  Fourth  Department 
October  16, 1912.)  Action  by  James  Hendersiui 
against  the  Syracnse,  Lake  Shore  &  Northern 
Railroad  Company. 

PER  CURIAM.  Jadgnent  reversed,  and  orw 
trial  granted,  with  coats  to  appellaat  to  abide 
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event    Held,  that  upon  all  the  evideixce  the 
DuestioD  of  defendants  negligence,  as  well  as 
that  of  plaintifTs  contribntorr  negUgeixce,  ahoald 
have  been  aabmltted  to  the  Jury. 
SPRING,       not  dtting. 

HENDRICE,  Besppndent.  t.  BIGGAR,  Ap- 
pellant. (Sapreme  Court,  Appellate  Division, 
Second  Department.  October  4,  1912.)  Action 
Agnes  Mary  Hendrick  against  Laura  Bigger. 
^o  opinion.  Motion  granted,  without  costs. 
See.  also.  161  App.  DIt.  622,  136  N.  X.  Bapp. 
306. 


HIXMAN,  Respondent  v.  KILMER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
Eion,  Third  Department.  September  27,  19:12.) 
Action  by  Harvey  D.  Hinman  against  Willis 
Sharp  Kilmer  and  another.  No  opinion.  Ap- 
peal withdrawn. 

HOECKBR,  Respondent,  v.  O'COfJNOR,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  November  15,  1912.)  Ac- 
tion by  Emma  Hoecker  against  Alary  J.  O'Con- 
nor. No  opinion.  Jadgment  of  the  Connty 
UooTt  of  Kings  Goan^  affirmed,  with  coats. 


HOGAN  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  Co.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department,  Octo- 
ber 11,  1912.)  Action  by  Frances  Hogan,  as 
administratrix,  etc.,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

THOMAS  and  GARR,  JJ..  dissent 


HOLDEN,  Respondent,  t.  LEGI^ARDT, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  September  10,  1912.)  Ac- 
tion by  Patrick  Holden  against  Anna  Leoa- 
haidt  No  opinion.  Jadgment  of  the  Connty 
Conrt  <d  Westchester  Connty  affirmed,  widi 
costs, 

HOOK.  Appellant,  v.  GERMAN-AMERI- 
CAN BANK  et  aL,  Respondents.  (Supreme 
O)ort,  Appellate  Dlvi^on,  Fourth  Department. 
October  8,  1912.)  Action  by  Carroll  U  Hook 
Bgainat  the  German-American  Bank  and  others. 
Xo  opinion.  Motion  for  reargiiment  (of  136  N. 
Y.  Supp.  1019)  denied,  with  $10  costs.  Motion 
to  amend  decision  denied,  with  $10  costs. 

HOBTON  et  al.  v.  THOMAS  McNALLT  CO. 
(Sapreme  Court,  Appellate  Division,  Second  De- 
partment. October  18,  1912.)  Action  by 
Cbauncey  S.  Horton  and  others  agaihst  the 
Thomas  McNally  Company. 

PER  CURIAM.  Receiver  Paine,  if  he  de- 
fAn,  may  file  a  brief  herein  by  Tuesday,  Octo- 
ber 22,  1912,  at  the  same  time  serving  a  copy 
thereof  upon  the  various  parties,  respectively, 
who  have  appeared  herein,  who  may  have  two 
days  thereafter  to  file  briefs  in  answer.  See, 
also,  137  N.  T.  Supp.  1123. 


HORTON  et  al.  t.  THOMAS  McNAI/LT 

CO.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  1.  1012.)  Action 
by  Cbauncey  S.  Horton  and  others  against  the 
Thomas  McNally  Company. 

PER  CURIAM.  Withoat  considering  the 
merits  of  the  controversy  or  the  validity  of  the 
order  appealed  from,  but  solely  io  view  of  the 
intense  personal  hostility  between  the  receivers, 
diaclosed  by  the  papers,  we  think  the  progress 
of  the  important  public  work  involved  will  be 
expedited  by  a  denial  of  the  stay  asked  for 
pending  the  hearing  and  determination  of  the 
appeal.  The  motion  ia  therefore  denied,  with- 
out costs,  and  the  temporary  stay  vacated,  but 
without  prejudice  to  a  renewal  of  the  motion, 
should  a  speedy  hearing  of  the  appeal  be  an- 
duty  delayed  by  the  respondents.  See,  also,  187 
N.  X  Supp.  1123. 


HOWLEY,  Appellant  v.  C.  R.  MALTBT 
C0.(  Respondent  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  1^ 
1912.)  Action  by  Mary  Howley  against  tbe  0. 
R.  Maltby  Company.  No  opinion.  Motion  to 
dismiss  appeal  granted,  without  costs. 

HOWLEY.  Respondent,  v.  KELLY,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  4,  1012.)  Action 
by  ThomiiB  P.  Howley  against  Micha^  J.  Kel- 
ly Bod  others.  No  opinion.  Order  farmed, 
with  flO  costs  and  disoursements. 


In  re  HUGHES.  (Supreme  Court  Appel- 
late Division,  First  Department  November 
1,  1912.)  In  the  matter  of  G.  Ton  Oden 
Hughes.  No  opinion.  Proceeding  dismissed. 
Settle  order  on  notice.  See,  also,  160  Aop. 
DiT.  905,  135  N.  Y.  Snpp.  tUS. 

HUSSEY.  Respondent  t.  STEEPLECHASE 
CO.,  Appellant,  et  aL  *  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Octo- 
ber 4,  1912.)  Action  by  Josephine  A.  Hussey 
against  the  Steeplechase  Company  and  others, 
no  opinion.  Judgment  and  order  unanimous- 
ly affirmed,  inlth  costs. 

In  re  IRVING.  (Supreme  Court  Appellate 
Division,  First  Department  October  18, 
1012.)  In  the  matter  of  Mary  Irving,  deceased. 
No  opinion.  Motion  to  dismiss  appeal  grant- 
ed, unless  appellant  comply  with  terms  stated 
in  memorandum.  Memorandnm  per  curiam. 
Settle  order  on  notice. 


JACOBS,  Respondent,  t.  CIANCIHINOj  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  September  10,  1912.)  Ac- 
tion by  Charles  C.  Jacobs  against  Peter  Cian- 
cimino.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs.  See,  also,  147  App.  IHt. 
518.  182  N.  T.  Supp.  2SS. 

JACOBS,  Respondent,  t.  H.  J.  KOEHLEB 
SPORTING  GOODS  CO.,  Appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment  October  4,  1912.)   Action  by  Ben- 
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a Jacobs,  as  administrator,  etc^  against  the 
J.  Koehler  Sporting  Goods  Company. 
FEB  CURIAM.  Judgment  and  order  af- 
firmed, with  costs,  upon  the  authority  of 
Jacobs  T.  Koehler  Sporting  Goods  Co.,  147 
App.  Div.  907,  131  N.  T.  Supp.  1121,  and  also 
upon  the  authority  of  Simkoff  v.  Lehigh  Val- 
ley R.  H.  Co.,  UK)  N.  Y.  256,  83  N.  E.  15, 
Mariua  v.  Motor  Delivery  Co.,  146  App.  Div. 
60S,  131  N.  Y.  Supp.  357,  and  Artlolino  v. 
Reinhardt,  130  App.  Div.  US.  114  N.  7.  Supp. 
S0& 

BURR,  J.,  diasenta. 


JAMES  et  al.,  Respondents,  ▼.  BEDELL  et 
aL,  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  September  10, 
1912.)  Action  by  George  Henry  James  and 
others  against  Pbebe  E.  Bedell  and  others.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs. 


JAMES  EVERARD'S  BREWERIES,  Ap- 
pellant, V.  CUSICK  et  al.,  Respondents.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  18,  1012.)  Action  by  James 
Everard'a  Breweries  against  Patrick  F.  Cusick 
and  others.  D.  M.  Neuberger,  of  New  York 
City,  for  appellant.  No  opinion.  Order  af- 
firmed, with  $10  coats  and  disburaemeats.  Or- 
der filed. 


JAMES  EVERARD'S  BREWERIES,  Appel- 
lant, T.  McGOVERN  et  aL^espondents.  (Sa- 
preme  Court.  Appellate  Division,  First  De- 
partment October  18,  1912.)  Action  by 
James  Everard'a  Breweries  against  Michael 
McGovern  and  others.  D.  M.  Neuberger,  of 
New  Yovk  City,  for  appellant  B.  H.  Stern,  of 
New  York  City,  for  rcspondenta.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. Order  filed. 


 J  ...  ^  againat 

Edward  T.  Piatt,  as  treasurer,  etc.  No  opin- 
ion. Application  denied,  with  $10  costs.  Or- 
der signed. 

In  re  JONES.  (Supreme  Court,  Appellate 
Division,  Second  Department  October  18. 
1912.)  In  the  matter  of  the  application  of 
Thomas  Catesby  Jones  for  admiasioo  to  the 
bar.   No  opinion.   Application  granted. 


JOSEPH,  Respondent,  v.  HERZIG.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
SHrat  Department  October  18.  1912.)  Action 
by  Jeanette  H.  Joseph  against  Irwin  M.  Her- 
Big.  A.  G.  Meyer,  of  New  York  City,  for 
appellant  W.  F.  Severance,  of  New  York 
City,  for  respondent  No  oiiinion.  Order  re- 
versed, with  $10  costa  and  disbursements,  and 
motion  granted,  on  jiaymeut  of  taxable  costa 
of  action  to  date.    Order  filed. 


JOSEPH.  Appellant,  v.  WEISS  et  al..  Re- 
spondents.   (Supreme  Court,  Appellate  Divi- 


sion, Second  Department.  November  15,  1912 
Action  by  Fannie  Joseph  against  Aaron 
and  another.    No  opinion.    Orders  affiiai 
with  $10  costs  and  disbursements. 

JUSSILA,  Appellant,  v.  JUSSILA,  Reaped 
ent  (Supreme  Court,  Appellate  Division,  S« 
ond  Department.  September  10,  1912.)  Ai 
tion  by  Katie  Jnssila  against  John  JussUa. 

PER  CURIAM.  Judgment  reversed,  and  bs 
trial  granted,  costs  to  abide  the  final  ara 
of  costii,  upon  the  ground  that  the  plaini? 
evidence  shows  prima  facie  that  a  pama 
ship  was  formed  and  busineas  done  thero 
der. 

EAIN,  Appellant,  v.  ERIE  R.  GO^  Resp"d 
ent  (Supreme  Court,  Appellate  Division, 
ond  Department  October  18,  1912.)  Aori* 
by  William  H.  Kain  against  the  Erie  Raib"« 
Company.  No  opinion.  Motion  granted,  nl 
costs. 

KAMAIKY  et  al.,  Appellants,  t.  SHELD(^ 
Respondent  (Supreme  Court,  Appellate  Pi''^ 
sioD,  First  Department  November  8,  IM- 
Action  by  Leon  Kamaiky  and  another  a{r"Lc* 
Georfje  R.  Sheldon,  aa  treasurer,  etc.  J.  I 
Schiff,  of  New  York  City,  for  appellants.  V 
N.  Cohen,  of  New  York  City,  for  respond-cl 
No  opinion.  Judgment  affirmed,  with  c<4iJ 
Order  filed. 

KATONA  V.  SCHOCK.     (Supreme  Conri 
Appellate  Division,  First  Department 
vember  1,  1012.)     Action   by  John  Eat.ii^ 
against  Gustav  Schock.    No  opinion.  UoUvt 
granted,  with  $10  costs.    Order  filed. 


In  re  KAUFMAN.  (Supreme  Court  Ap,-)?! 
late  Division,  Second  Department  October  Z' 
1912.)  In  the  matter  of  the  applkation  « 
Maurice  Kaufman  for  the  determination  •! 
the  sufficiency  of  the  alleged  independent  op*' 
tificate  of  nomination  of  John  O.  Nelson,  i'l 
Representative  in  Congress  from  the  To.:') 
Congressional  District,  Kings  County,  Fn  "J 
an  order,  the  Board  of  Elections  of  the  (.'.'] 
of  New  York  appeals. 

PER  CURIAM.  Order  of  the  County  Court 
of  Kings  County  modified,  without  costs. 
directing  the  board  of  elections  not  to 
the  name  of  John  O.  Nelson  under  the  J'*-!-'- 
nation  "Independent  Progressive,"  but  i-^  T-^  '"' 
such  name  under  such  other  deucnatioD  ,  .i 
may  be  chosen  by  the  signers  of  his  oTiin- 
cate,  and.  upon  their  failure  to  choose  anotUi 
designation,  to  select  one  for  them. 


KELLER,  Respondent,  v.  HALSEY  et  lU 
Appellants.  (Supreme  Court,  Appellate  Pin- 
sioQ,  First  Department  November  S.  !*•'■- ' 
Action  by  William  B.  Keller  against  Cbis-  1' 
Halsey  and  others.  W.  H.  K.  CHeott  of  >'  -<^ 
York  City,  for  nppellants.  O.  Horwits.  of 
York  City,  for  respondent.  No  opinion.  Ji:-' 
ment  and  order  affirmed,  with  costs.  "'"-■•J 
filed.  See,  also.  136  App.  Div.  940,  121  ^■ 
Supp.  usi. 
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BeBpondeut.  t.  HARRIS  et  al., 
ipellants.  (Supreme  CottTt,  Appellate  Dm- 
in.  First  Department.  November  8,  1912.) 
:tion  by  Joseph  Keller  against  Isaac  Harris 
d  another.  B.  C.  Loder,  of  New  York  City, 
c  appellants.  S.  Fine,  of  New  Tork  City, 
r  respondent.  No  opinion.  Judfcment  and 
der  affirmed,  with  costs.    Order  filed. 

KELLET,  Respondent,  v.  AUBURN  &,  S. 
[vECTRIC  R.  CO.,  Appellant.  (Supreme 
>urt.  Appellate  DlTislon,  Fourth  Department, 
^tober  16,  1912.)  AcUon  by  John  Kelley 
ainst  the  Auburn  &  Syracuse  Eiectrie  Rail- 
ad  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 

,  with  costs. 
SPRING,  J.,  not  sitting. 

KEUjY.  Appellant,  T.  NASSAU  ELECTRIC 
.  CO.,  Respondent  (Supreme  Court,  Appel- 
te  Division,  Second  Department.  Novemlwr 
i,  1912J  Action  by  James  Kelly  against  the 
assau  Electric  Railroad  Compa^.  No  ^in- 
■D.  Judgment  UDauimously  affirmed,  with 
lata. 


KFUjLT.  Appellant,  NASSAU  ELECTRIC 
.  CO.,  Respondent  (Supreme  Court,  Appel- 
te  Division,  Second  Department  November 
>.  191^  Action  by  Bella  Kelly  against  the 
asaan  Eueetrie  Bailroad  Company.  No  ojnn- 
>n.     Judgment  unanlmouBly  affirmed,  with 

3St8. 

KEIXY  ASPHALT  BLOCK  00„  Respond- 
nt,  V.  BARBER  ASPHAI/T  PAVING  CO., 
.ppellant  (Supreme  Court,  Appellate  Divi- 
iun,  Second  Department  November  1,  1912.) 
Lction  by  the  Kelly  Asphalt  Block  Company 
gainst  the  Barber  Asphalt  Paving  Company. 
lO  opinion.  Judgment  and  order  affirmed,  with 
osta.  See,  also,  186  App.  Div.  22,  120  N.  Y. 
Inpp.  168. 

KENNARD,  AppeUant  t.  RINGLING  et  al., 
tespondenta.  (Supreme  Court,  Appellate  Di- 
isioQ,  First  Department  November  1,  1912.) 
Lction  by  Florence  Kennard  against  Al  Ring- 
ing and  others.  M.  L.  Malevinsky,  of  New 
Cork  .City,  for  appellant  F.  C.  Tanner,  of 
few  York  City,  for  respondents.  No  opinion. 
)rder  affirmed,  with  ¥10  coata  and  disburse- 
Denti.    Order  filed. 

KENNEDY,  Appellant,  v.  BROOKLYN 
lEIGHTS  R.  CO..  Respondent  (Supreme 
i^ourt.  Appellate  Division,  Second  Department 
September  10,  1912.)  Action  by  Danie!  F. 
Sennedy  against  the  Brooklyn  Heights  Bail- 
road  Company.  No  opinion.  Judgment  af- 
hmed,  with  coats.  ■ 

KES3LER,  Respondent,  t.  TOWN  OF  ASH- 
rORD,  AppeUant.  (Supreme  Court,  Appellate 
tHviaioii,  Fourth  Department.    October  18, 


19120    Action  by  Herman  Kenflar  afiduAt 

the  Town  of  Aahford. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event.  Held,  that  the  evidence 
fails  to  establish  actionable  negligence  against 
the  defendant.  See,  also,  148  App.  Dir.  958, 
128  N.  Y.  Supp.  1129. 

In  re  KILLAN'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  16,  1912.)  In  the  matter  of  tile  es- 
tate of  Mary  Killan,  deceased. 

PER  CURIAM.  Motion  to  amend  decision 
(143  App.  Div.  956,  960.  129  N.  X.  Supp. 
1130)  denied,  with  $10  costs. 

SPRING.  J.,  not  sitting. 

KINNEY,  Respondent,  v.  KINNEY  et  al.. 
Appellants.  Supreme  Court  Appellate  Divi- 
sion, FourUi  Department  October  2.  1912^ 
Action  by  John  L.  Kinney  againat  John  W. 
Kinney  and  another.  No  opinion.  Motion  for 
reargument  (of  136  N.  T.  Supp.  1139)  denied, 
with  $10  costs. 


In  re  KIRBY  (Supreme  Court  Appellate  Di' 
vision,  First  Department  November  1,  1912.) 
In  the  matter  of  Garrett  Kirby.  No  opinion. 
Respondent  disbarred.    Settle  order  on  notice. 

KIST  V.  R.*  M.  HAAN  &  CO.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  4,  1912.)  Action  by  Christine  Kist 
against  R.  M.  Haan  &  Co.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  costs. 
See,  also,  127  App.  Div.  901,  111  N.  Y.  Supp. 
59. 

KLAW,  AppeUant,  v.  NEW  YORK  PRESS 
CO.,  Respondent.  (Supreme  Ckiort,  Appellate 
Division,  First  Department.  October  18, 
1912.)  Action  by  Marc  Klaw  against  the  New 
York  Press  Company.  D.  Gerber,  of  New 
York  City,  for  appellant  F.  P.  UfEord,  of 
New  York  City,  for  respondent  No  opinion. 
Order  modified,  as  statea  in  order  filed,  and,  as 
modified,  affirmed,  without  costs.  Order  filed. 
See,  aUo,  161  App.  Div.  720,  186  N.  Y.  Supjf. 
224. 


KNICKERBOCKER,  Appellant,  v.  GENER- 
AL RY.  SIGNAL  CO.,  Respondent  (Supreme 
(^ourt.  Appellate  Division,  Fourth  Department 
October  18,  1912.)  Action  by  Edwnrd  F. 
Knickerbocker  against  tha  Qeneral  Bailway 
Signal  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

McLENNAN,  P.  J.,  dissents,  upoo  the 
grounds  stated  in  his  dissenting  opmion  on 
former  appeal  in  same  case,  reported  at  133 
App.  Div.  787,  118  N.  Y.  Supp.  82.  See,  also, 
135  N.  Y.  Supp.  1121. 


KOBN,  Respondeat,  t.  ILLINOIS  SURETY 
CO.,  Appellant  (Supreme  Court,  Appellate 
Divuion,   First  Department     November  1, 
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3912.)  Action  hy  Abraham  Horn  axaicst  the 
Ulinou  Sure^  ComiHUif .  N.  L.  Keach,  of  New 
York  City,  tor  appeUant  J.  Boseozweig,  of 
New  York  CitTt  for  reapondent  No  opinion. 
Judgmeot  and  order  affirmed,  viUi  coats.  Or- 
der filed. 

KOSTER,  Bespondent,  v.  CITT  OP  NEW 
YOKK,  Appellant  (Supreme  Court.  Appellate 

Diviaion,  Second  Department.  November  1, 
1912.)  AcUon  by  Emil  N.  KoBter  against  the 
City  of  New  York.  No  opinion.  Judgment  and 
order  unanimousl;  affirmed,  with  costs. 

In  re  KUEHNERT.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
18,  1912.)  In  the  matter  of  Robert  Kuehnert, 
an  attorney.  No  opinioo.  Stay  continued  until 
November  1st  Referee  then  to  proceed.  Set- 
tle order  on  notice.  See,  alio,  136  N.  7.  Supp. 
1189^ 

KUNITZER,  Appellant  T.  MEDICAL  SO- 
CIETY OF  NEW  YORK,  Respondeut  (Su- 
preme Court  Appellate  DiviBion,  First  De- 
partment October  18,  1912.)  Action  by  Rob- 
ert Konitzer  against  the  Medical  Society  of 
New  York.  A.  S.  Glilbert  of  New  York  City, 
for  appellant  A.  C.  Tandiver,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  XIO  coaU  and  diibnraeiiiaiti.  Or- 
der filed. 

KUNTZ,  Appellant  t.  BROOKLYN,  Q.  C.  A 
S.  B.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Novem- 
ber 1,  1912.)  Action  by  Edward  W.  Kuntz 
against  the  Brooklyn,  Queens  County  &  Subur- 
ban Railroad  Compaoy.  No  opinion.  Order  of 
the  Coantr  Court  of  Kings  Goonty  nnanimoaa- 
ly  affirmed,  with  costs. 

In  re  LA  FAB.  (Supreme  Court,  Appellate 
Division,  First  Department  November  1, 
1912.)  In  the  matter  of  Arthnr  B.  La  Far. 
No  opinion.  Referred  to  official  referee.  Set- 
tle order  on  notice. 


LAMCmCE  et  al.  v.  ACKERMAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  18,  1912.)  Action  by  Lou- 
is Lamchick  and  others  against  David  Acker- 
man  aad  others.  No  oplmon.  Application  de- 
nied, with  |10  costs.  Order  dgned.  See,  also, 
130  N.  Y.  Supp.  144. 

IiAMPHERE,  Respondent  t.  FINCK  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion. Fourth  Department  October  2,  1912.) 
Action  by  Loren  J.  Lamphere  against  Henry 
Finck  and  others.  No  opinion.  Motion  to 
amend  decision  (136  N.  Y.  Supp.  1139)  deuied, 
with  $10  costs.  Motion  for  reargnment  de- 
nied, with  $10  costs.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  denied. 


LANDAU  T.  SOLOMONS  et  al.  (Supreme 
Court  Appellate  Dtvislon,  f^rat  Department 
October  1^  1012.)   Action      August  A.  Lan- 


dau against  Henry  Solomons  and  others.  No 
opinion.  Motion  denied,  with  |10  costs.  Or- 
der filed. 

LAWRENCE.  Respondent  t.  A.  B.  ADAMS. 
Inc.,  Appellant  (Supreme  Court  Appellate 
Division,  First  Department  October  18, 1912.) 
Action  by  Benjamin  B.  Lawrence  against  A. 
B.  Adams,  Incorporated.  R.  Krause,  of  New 
York  City,  for  appellant  P.  J.  Rooc,  of  Neir 
York  City,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

LEAVITT,  Respondent  t.  ENOS,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  l8,  1912.)  Action  by  Idl- 
lian  B.  Leavitt  against  Chas.  H.  Edos,  as  ex- 
ecutor. J.  N.  Hayes,  of  New  York  City,  for 
appellant  M.  D.  Steuer,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  SIO  costs  and  disbursements.  Order 
filed.   See,  also,  136  N.  Y.  Supp.  1139. 

LEAVITT,  Respondent  t-  LICHEEN- 
STEIN,  Appellant  (Supreme  Coart,  Appel- 
late Division,  Fourth  Department  October  2, 
1912.)  Action  by  William  Leavitt  against  Ru- 
dolph Xachtenstein.  No  opinion.  Judgment 
aaa  order  affirmed,  with  costs.  See.  also,  145 
App.  DiT.  9(M.  129  N.  Y.  Supp.  mt 


LEE,  Bespondent  t.  TOMPKINS,  AppelUnt. 
(Supreme  Court  Appellate  Diviritn.  Second 
Department  September  10,  1912.)  Action  by 
Clara  Lee  against  Frank  O.  Tompkins. 

PER  CURIAM.  Order  affirmed,  with  810 
costs  and  disbursements. 

BURR,  J.,  dissents. 

LEHNERT  v.  F.  V.  SMITH  CONTRACT- 
INO  CO.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  18,  1912.) 
Action  by  Charles  I^ehnert  an  infant  etc., 
against  the  F.  V.  Smith  Contracting  Company. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
wttii  810  costs.  Order  filed. 

LEHNERT  t.  F.  V,  SMITH  CONTRACT- 
ING CO.  (Supreme  Court  Appellate  Divi- 
sion, £1rst  Department  October  18, 
Action  by  Michael  Lehnert  against  the  F.  v. 
Smitii  Contracting  Company.  No  opiniam.  Mo- 
tion to  dismiss  appeal  granted,  wiu  flO  costs. 
Order  filed. 

LE  BOUX.  Respondent  ARGUS  CO., 
Appellant  (Supreme  Court,  AppeOate  Divi- 
sion, Third  Department  September  11, 1012.) 
Action  by  Joseph  Le  Bovx  against  the  Argus 

Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  upon  the  ground  that  the 
court  erroneously  charged  that  the  burden  of 

{troof  rested  with  the  defendant  to  show  that 
t  was  not  neriigent  in  m'"t<iii«ilng  &  mtiiic 
in  the  sidewalt 
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LB^nNOER.  Beiponden^  T.  HBRSHBEBG 
«t  al,  Appdlants.  fSnpreme  Court,  Appellate 
Dinsloo,  Fourth  !D«partment.  October  16, 
1912.)  Action  b7  liouta  Lesrfncer  aninst 
Isaac  Henfaberr  and  another.  No  opinion. 
Judgment  affirmed,  with  coata. 

LIEBLEB  «t  aL.  Bespondents,  v.  SHU- 
BERT,  Appellant  (Supreme  Court,  Appellate 
DiTiRioD,  First  Department  November  1, 
1912.)  Action  by  Theodore  A.  Liebler  and  an- 
other against  Lee  Shubert  B.  N.  Cardozo,  of 
New  Tork  City,  for  appellant  D.  Gerber,  of 
■New  Tork  Ci^,  for  r^randents.  No  opinioii. 
Order  affirmed,  wttb  flO  coats  and  disbarae- 
nenta.   Order  fled. 

LIVINGSTON,  Respondent  v.  FOX,  Appel- 
lant (Supreme  Coart,  Appellate  Division, 
Second  Department  September  10,  1912.) 
Action  ^  Walter  livineston,  an  infant,  etc, 
agaiiMt  John  A.  Fox.  No  opinion.  Judgment 
and  o^r  nnanlmoudjr  affirmed,  vlth  rasts. 

LOCKWOOD  WIGHTMAN  et  al.  (Su- 
preme Court  Appellate  Division,  Second  De- 

Eartment  October  4,  1912.)  Action  by  Annie 
I.  Lockwood  against  Hester  C.  Wightman  and 
otbera.  No  onlnion.  Motiona  denied,  vithout 
coBta.  See,  abo.  186  N.  T.  Snpp.  1140i 

Id  re  ZjONG.  (Supreme  Court  Appellate 
Division.  Second  Department  September  16, 
1912.)  Petition  of  James  L.  Long  to  review 
the  action  of  the  Senatorial  District  Commit- 
tee of  the  Democratic  party  for  the  E^st  Sen- 
atorial District  of  the  State  of  New  Tork. 
Henry  P.  Keith,  as  chairman,  etc.,  and  Thomas 
H.  O'Eeefe,  appeal.  No  opinion.  '  Order  af- 
firmed, without  coats.  Motion  for  atay  denied, 
and  temporary  stay  vacated. 


LONGWORTH,  Respondent  t.  EAST  RIV- 
ER NAT.  BANK,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department.  Novem- 
ber 1.  1912.)  Action  by  Irving  T.  Longworth 
a^inst  the  East  River  National  Bank.  E.  O. 
Anderson,  for  appellant.  R  H.  Griffin,  of  New 
Tork  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs,  with  leave  to  defend- 
ant to  answer  on  naynient  of  ooatiL  Order 
filed. 

LOSSING,  Appellant  t.  CDSHMAN,  Re- 
spondent (Supreme  Court.  Appellate  Division, 
Second  Department.  October  4,  1912.)  Action 
by  Thomas  S.  Loaaing  against  Joseph  W.  Cnsh- 
man.  No  opinion.  Judgment  nnanimondy  af- 
finned,  lAfk  easts. 

LOVB  DKIiAWARB,  I*  ft  W.  R.  CO. 
(Sapreme  Court  Appellate  Division,  Fourth  De- 

artment  October  2,  1912.)  Action  by  James 
,  Love,  as  administrator,  etc.,  against  the 
Delaware,  Lactewanna.  ft  Western  Railroad 
Company. 

PER  CURIAM.  Plaintiff's  exceptions  over^ 
nded.  motion  for  new  trial  denied,  with  costs, 


and  judgment  directed  Cor  Ilia  deftnJant  npon 

the  verdict,  with  coeta. 

KRUSEl  J.,  dissents. 


LTTNDBERG,  Respondent.  T.  LEHIGH  VAI*- 
LET  R.  CO.,  Appellant    (Supreme  Court  Ap- 

rllate  Division,  Fourth  D^artmeot  October 
1912.)  Action  by  Carl  E.  Lundberg  against 
the  Lehigh  Valley  Railroad  Company,  Ko  opin- 
ion.  Judgment  and  oider  affirmed,  with  costs. 

In  re  LUNDT.  (Supreme  Court  Appellate 
Division.  Fourth  Department  October  8, 19m 
In  the  matter  of  the  application  of  George  U. 
Lundy  for  the  removal  of  Peter  Ol  Foley  as 
Mayor  of  the  City  of  Clean. 

PER  CURIAM.  Proceedings  dismissed,  with 
costs.  Held,  that  this  coart  has  no  jurisdic- 
tion to  entertain  the  nroceedlngs,  because  the 
mayor  of  the  dty  ot  Olun  is  Dot  a  town  offi- 
cer within  the  meaning  of  the  charter. 


LUTKINS  T.  LUTKINS.  (Sapreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 4, 1912.)  Action  by  Mary  Lutkins  against 
Theodore  L.  Latkins,  Jr.  No  opinion.  Motion 
denied,  without  costs.  See.  also,  136  N.  T. 
Snpp.  1140. 

LTON,  Respondent  v.  BAILET  et  al..  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department  November  16,  1912.)  Ac- 
tion by  James  W.  Lyon  against  Halycon  G. 
Bailey  and  others.  Impleaded  with  Walter  Lyon 
and  others.  (Appeal  Ko.  1.)  No  opinion.  Ap- 
peal (from  130  H.  T.  Supp.  816)  withdrawn  on 
consent,  without  costs. 


LTON,  Respondent  t.  BAILET  et  al»  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  November  15,  1912.)  Ac- 
tion by  James  W.  I^on,  as  administrator,  etc., 
of  Lavina  M.  Hooper,  deceased,  against  Tamar 
L.  Bailey  and  others,  impleaded,  etc.  (Appeal 
No.  2.)  No  oirfnion.  Appeal  (from  130  N.  T. 
Supp.  815)  withdrawn  on  consent  without  costs. 

McOANN  V.  HAMILTON  TRUST  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. October  18.  1912.)  Action  by  Rich- 
ard McOann  against  the  Hamilton  Trost  Com- 
pany and  others.  No  opinion.  Appeal  dis- 
missed, without  costs. 

MeOABTHT,  AppeUant  t.  TURNER  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  November  15,  1912.) 
Action  by  James  McCarthy  against  Solon  E. 
Turner  and  another.  No  oiHnion.  Judgment 
and  order  nnanimoudy  affirmed,  with  costs. 

McCLABTT  t.  GIROUX.  (Bupieme  Court 
Appellate  Divirtoa,  First  Department  Novem- 
ber 1,  19120  Action  by  Clint  McGlarty  a^iinst 
Eugene  L.  Girouz.  No  opinion.  Motion  grant- 
ed, with  $10  costs.  Order  filed.  See,  also,  145 
App.  Div.  923.  130  N.  T.  Supp.  1118. 

In  re  McDONALD.  (Sapreme  Court,  A^l- 
late  Division,  First  Departmnt  October 
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1912.)  In  tlie  matter  of  John  J.  McDonald. 
No  opinion.  Order  affirmed,  with  |10  costs 
and  disbursements.  Order  filfld.  See,  also,  1S7 
N.  Y.  Supp.  112a 

In  re  McDONAU).  (Supreme  Court  Appel- 
]Rtp  Division.  First  Department.  October  IS, 
1912.)  In  the  matter  of  John  J.  UcDonald. 
No  opinion.  Motion  denied,  with  $10  costR. 
Older  filed.    See,  alao.  137  N.  Y.  Sopp.  1128. 

McFADDBN.  Respondent  t.  CITY  OF  NEW 
YORK,  Appellant  et  al.  {Supreme  Court  Ap- 
pellate DiTiilon,  Second  Department  Novem- 
ber 16,  1912.)  Action  hj  Harry  J.  McFadden 
against  the  CSty  of  New  York  and  the  Midwood 
Gonstmction  Companj.  No  opinion.  Judg- 
ment and  Older  nnanimougly  affirmed,  wiui 
eosta. 


T.  OITT  OF  NEW 


(Supreme  Conrt  Appel- 
Department.    October  4, 


HcORAW.  Al 
YORK,  Respcmdent 
late  Division,  Second 

1912.)  Action  br  Margaret  McGraw  against 
the  C^ty  of  New  York.  No  oi^nion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 

McINTYRE,  Respondent,  t.  MASON-SBA- 
MAN  TRANSP.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
October  4.  1912.)  Action  Patrick  J.  Mo- 
Intyre  against  the  Maaon-Saaman  Txansporta- 
tion  Company. 

PTSR  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  !S}  days  plaintiff  stipulates 
to  reduce  the  recovery  of  damages  to  the  sum 
of  $6,0(X>.  In  which  event  the  Judgment  as 
modified,  and  tlie  order  denying  motion  for  a 
new  trial,  are  unanimously  amrmed,  without 
costs  of  this  appeaL  

McKlERNAN,  Respondent  v.  NEW  YORK, 
S.  &  W.  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  Sep- 
tember 10,  1912.)  Action  by  John  McKieman 
against  tue  New  York,  Susquehanna  &  Weat- 
em  Railroad  Company.  No  opinion.  Judgment 
and  order  unanimously  afflnned  with  costs. 

McKlERNAN,  Respondent  v.  NEW  YORK, 
S.  &  W.  B.  Co..  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  Oc- 
tober  18.  1912.)  Action  by  John  McKieman 
against  the  New  York.  Susquehanna  &  Western 
Railroad  Compaoy.  No  opinion.  Motions  for 
reargument  (of  137  N.  Y.  Supp.  1128)  and  for 
leave  to  appeal  to  the  Court  of  Appeals  de- 
nied, without  costs. 

McLBAN,  Appellant  v.  OARDNCR,  Re- 
spondent iSnpreme  Court  Appellate  Division, 
First  Department  October  18,  1912.)  Action 
by  Thomas  O.  McLean,  as  administrator, 
against  Ernestine  O.  Gardner.  J,  O'Connell,  of 
New  York  City,  for  appellant.  J.  H.  Koban,  of 
New  York  C^ty,  for  respondent  No  opinion. 
Order  affirmed,  with  flO  costs  and  disburse- 
ments.  Order  filed. 


McMABON,  Respondent  t.  HTLLER  et  sL, 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  October  8,  1912.) 
Action  by  Thomas  McMahon  against  Walter 
Miller,  as  executor,  etc.,  and  others.  No  opin- 
ion. Order  affirmed,  with  flO  oosta  and  dis- 
bursements. 

McNAAIARA.  Appellant  v,  STARKWEATH- 
ER. Respondent,  ^upreme  C^urt,  Appellate 
Division,  Fourth  Department  October  2, 
1912.)  Action  by  A.  Miles  McNamam  against 
Rufus  G.  Starkweather.  No  opinion.  Order, 
affirmed,  witii  $10  eoats  and  disbuzaements. 

McQuillan  t.  Mcquillan  et  al.  (Su- 
preme Court,  Appellate  Diviaioo,  Second  r>e- 

Kartment.  September  10;  1912.)  Action  by 
iargaret  McQuillan  against  Jane  McQuillan 
and  others.  No  opinion.  Order  (134  N.  Y. 
Supp.  S93)  affirmed,  with  |aO  costs  and  dU- 
bursements. 


McWHARF.  Respondent  v.  ROCHESTER 
TAXICA6  CO.,  Apnellaot  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tober 16,  1912.)  Action  by  Irving  McWfaarf 
against  the  Rochester  Taxicab  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SPRING,  J.,  not  sltUnfr 

MADDEN,  Respondent  t.  PITTSBURG 
CONTRACTING  CO..  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  IS,  1912.)  Action  by  Joseph  Mad- 
den against  the  Pittsburg  Contracting  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affiimed,  with  costs. 

MALTZ  et  al..  Respondents,  t.  WEST- 
CHESTER COUNTY  BREWING  CO.,  Appel- 
lant (Supreme  Court  Appellate  IMvision,  Sec- 
ond Department.  November  1.  1912.)  Action 
by  Adolph  Maltz  and  Marie  Maltz  against  the 
Westchester  County  Brewing  Company.  No 
opini<m.  Order  affirmed,  with  910  costs  and 
dubursementa. 

In  re  MANTON.  (Supreme  Cotirt,  Appelate 
Divirion,  Second  Department  October  4, 1912.) 
In  the  matter  of  the  application  of  Michael  J. 
Manton  for  an  order  continuing  a  mechat)ic's 
lien.  No  opinion.  Motion  granted,  without 
costs.  See,  tAao.  186  N.  Y.  Supp.  087. 

MARINO,  Appellant  RUNKEL  BROS.. 
Respondents.  (Supreme  Court  Appellate  Diti- 
sion,  First  Department  November  1,  1912.) 
Action  by  Giuseppa  Marino,  as  administratrix, 
against  Rnnkel  Bros.  R.  Maf^o,  of  New  York 
City,  fdr  appellant  Edward  P.  Mowton,  oC 
New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Ordor  filed.  Se^  atao^  186  N. 
Y.  Supp.  1126. 

I4AUGBI/IN,  dissents. 
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UABTIN,  AppcUant^  t.  If  ABTIN.  Bsapond- 
ent  (Sapreme  Uoart,  Appellate  DivuIoiL  Sec- 
ond Department.  November  1,  1912^  ActioD 
by  HeleD  Martio  against  Michael  J.  J.  Martin. 
Mo  opinion.   Order  affirmed,  without  costb. 

HABTIM.  Respondent,  v.  PULLMAN  CO., 
Appellant  (Supreme  Court,  Appellate  Divi- 
Bion,  Fourth  Department  October  2,  1912.) 
Action  by  James  Martin  against  the  Pullman 
Company.   No  (pinion.   Motion  for  leave  to  ap- 

!eal  to  Court  of  Appeals  (from  136  N.  T.  Supp. 
141)  denied,  with  $10  costs. 


MAY,  Appellant,  v.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  Sep- 
tember 10,  1912.)  Action  by  John  H.  May,  as 
administrator,  etc.,  of  Charles  Nelson  May,  de- 
censed,  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  No  opinion.  Judg- 
ment and  order  unanlmonab'  affirmed,  with 
costs,  on  the  authority  of  May  v.  New  Yorit 
Central  &  Hudson  River  Railroad  Co.,  137 
App.  Div.  7,  121  N.  Y.  Supp.  791.  See,  also, 
139  App.  Div.  933,  124  N.  Y.  Supp.  1121. 

MAY  T.  MAT.  (Supreme  Court,  Appellate 
Division,  First  Department  October  18,  1912.) 
Action  by  Susie  G.  May  against  Lewis  A.  May. 
No  opinion.  Motion  to  dismias  appeal  granted, 
with  f  10  costs.   Order  filed. 

MAYER,  Respondent,  v.  HEINZE,  Appel- 
lant, et  al.  (two  cases).    (Supreme  Court  Ap- 

Cllate  Division,  First  Department  November 
1912.)  Actions  by  Jacob  Mayer  against  Roth 
N.  Heinse,  impleaded  with  othenu  and  by  Jacob 
Mayer  against  Ada  L.  Heinae.  F-  Blen,  of  New 
iurk  Ci^,  for  appellant  B.  N.  CardoKO,  of 
A  City,  for  respondent    No  opinion. 


New  To 

Judgments  and  orden  affirmed,  wiUi  costo. 

ders  filed. 


Or- 


MAZZULA  T.  NEW  YORK  CENT.  &  H.  R. 
R.  CO.  (Supreme  Conrt,  Appellate  Division, 
Fonrth  Department  October  6,  1012.)  Action 
by  Vincenzo  Mazzula,  as  administrator,  etc, 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

PER  CURIAM.  Flaintiffa  exceptions  over- 
mled,  motion  for  new  trial  denied,  with  costs, 
and  jadgipent  directed  for  the  defendant  upon 
the  nonsnit,  with  costs. 

KRUSE,  J.,  dissents. 


MEHL,  Appellant,  v.  W.  B.  UPPERGROVE 
CIGAR  BOX  LUMBER  CO.,  Respondent 
(Supreme  Court  Appellat"  Division,  Second  De- 
partment November  15,  1912.)  Action  by 
Char1-8  E.  Mehl,  as  administrator,  etc.,  of  Rich- 
ard Gray,  deceased,  against  the  W.  E.  Upper- 
ftrove  rfirar  Box  Lumber  Cnmnany.  No  opin- 
ion. Order  affirmed,  with  flO  costo  and  dis- 
onrsements. 


bert  I.  Mehrbach  against  the  J.  7.  Whits  Man- 
ufacturing Company.  No  opinion.  Motion  de- 
nied, witE  $10  costs.  Order  filed.  See,  also, 
136  N.  Y.  Supp.  1141. 


In  re  MERRILL  et  al.  (Supreme  Court  Ap- 
pellate Division,  Third  O^rtment.  September 
27,  1912.)  lo  the  matter  of  the  judicial  settle- 
ment of  the  accounts  of  Susie  Merrill  and  Diar 
Baker  as  administrators,  etc.,  of  Orson  A.  Van 
Alstine,  deceased. 

PER  CURIAM.  A  decision  having  been 
handed  down  by  this  court  on  the  27th  day  of 
June,  1912  (136  N.  Y.  Supp.  884),  end  upon  no- 
tice of  an  application  to  make  findings  and  al- 
low costs,  thereby  modifying  said  decUion,  it  is 
ordered  that  Baia  dedslon  be  amended  and  mod- 
ified, by  allowing  to  the  special  guardian  costs 
of  the  appeal,  to  be  taxed  to  be  paid  out  of  the 
fund  belonging  to  Clara  Van  Alstine  and  Lulu 
Van  Alstine,  and  by  adding  thereto  the  four 
findings  of  fact  attached  to  t£e  notice  of  motion 
herein.  The  following  findings  of  foct  are  re- 
versed, so  far  as  tbey  are  in  confiict  herewith, 
to  wit:  The  second,  twelfth,  thirteenth,  four- 
teenth, and  fifteenth. 

HOUGHTON.  J.,  dissents.  LXON,  J.,  not 
sitting. 


METROPOLITAN  TRUST  CO.  OF  NEW 
YORK,  Appellant,  v.  MOORE,  Respondent 
(Supreme  Court  Appellate  Division,  First  De* 

Sartment.  November  1,  1912.)  Action  by  the 
[etropolitan  Trust  Company  of  New  Tortc . 
agaiiut  James  A.  Moore.  H.  Parsons,  of  New 
York  City,  for  appellant  C.  W.  Lucas,  of  New 
York  City,  for  respondent  No  opinion.  Older 
affirmed,  with  f  10  costs  and  disbursemenl?.  Or- 
der filed.    See,  also,  137  N.  T.  Supp.  1129. 

METROPOLITAN  TRUST  CO.  v.  MOORK. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.  November  1,  1912.)  Action  by  the 
letropolitan  Trust  Conniany  against  James  A. 
Moore.  No  opinion.  Motion  denied,  with  $10 
costs.  Older  filed.  See,  alst^  137  N.  T.  Supp. 
1129. 

METZGER,  Respondent  v.  KNOX  et  al..  Ap- 
pellants. (Snpreme  Court,  Appellate  Division, 
Second  Department.  November  15,  1912.)  Ac- 
tion by  Charles  E.  Metzger  against  ^waM  M. 
Knox  and  others.  No  opinion.  Order  (77  Misc. 
Rep.  271,  136  N.  Y.  Supp.  681)  affirmed,  with 
$1()  costs  and  disbursements. 

METER,  Respondent,  v.  WILCOX.  Appel- 
lant. (Supreme  Court,  Appellate  Divi^on,  Sec- 
ond Department  November  1,  19120  Action 
by  Gustav  Meyer  against  Clayton  H.  Wilcox. 
No  opinion.  Interlocutory  Judgment  (186  N.  Y. 
Supp.  337)  affirmed,  with  costs. 


MEHRBACH  t.  J.  J.  WHITE  MFG.  CO. 
(Snpreme  Court  Appellate  Division,  First  De- 
partment   October  18,  1912.)    Action  by  Al- 


MICHIGAN  FRUIT  EXCH„  Respondent  v. 
HALL,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department  Octobers,  1912.) 
Action  by  the  Michinm  Fruit  Bxdiange  against 
Charles  A.  Hall.  No  opinion.  Jndgmoit  af- 
firmed, with  costs. 
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MIDLAND  B.  TKBMINAI.  CO..  Reroond- 
«nt,  V.  NBW  YORK  HERALD  CO..  Appellant 
(Suprane  Court,  Appellate  Division,  Second  De- 
partmeDt  September  10,  19120  Action  b;  the 
Midland  Railroad  Terminal  Companjr  asaiast 
the  New  Tork  Herald  Oompany. 

PER  CURIAM.  Interlocutor;  Jadgment  af- 
firmed, with  costs,  with  the  right  to  defendant 
to  answer  upon  the  merits,  upon  payment  o£  the 
costs  included  in  said  jadgment  and  of  this  ap- 
peal within  10  days  alter  serrioe  of  a  copy  of 
die  order  of  afflrmance  and  notice  of  entry 
thereof. 

In  re  MILLER  et  al.  (Supreme  Goort,  Apjtel- 
late  Division,  Second  Department  October  18, 
1912.)  In  the  matter  of  Isaac  Miller  and  Abra- 
ham Miller,  attorneys. 

PER  CURIAM.  Motion  granted,  and  re- 
spondents soMMnded  from  pracUce  for  a  period 
of  one  year  from  the  date  of  the  entry  of  the 
order  herein. 

JENKS.  P.  J.,  and  HIRSCHBKRG.  J.,  vote 
to  adopt  the  recommendation  of  the  referee. 

MILLER,  Respondent,  v.  MILLB)L  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  4,  1912.)  Action  by 
Mary  E.  Miller  against  George  M.  Miller.  No 
opinion.  Order  afBrmed,  with  f  10  costs  and  dis- 
bursements. 


MILLS,  Respondent  t.  LELAND  et  al.,  Ap- 
pellaQts.  (Supreme  Court,  Appellate  DiTision, 
First  Department  November  1,  1912.)  Action 
by  Harriet  A.  R.  Mills  against  Frands  L.  Le- 
land  and  others.  L.  L.  Kello^,  of  New  Tork 
City,  for  appellants.  J.  H.  Baotoo,  of  New 
Tork  City,  for  respondeBt  No  opinion.  Ai>- 
peal  dismissed,  with  $10  coats.  Order  filed. 

MII/rON  RATHBUN  CO.,  Appellant,  t. 
REELING,  Reapondent  (Supreme  Court  Ap- 
pellate Division,  First  Department.  November 
8.  1912.)  Action  by  the  Milton  RathbuH  Com- 
pany against  Herman  Reesing.  H.  C.  Marshal), 
of  New  Tork  City,  for  appellant  G.  B.  Havf^s, 
of  New  Tork  Cl^,  for  respondent  No  opinion. 
Judfcment  and  order  affirmed,  witii  coats.  Or- 
der filed. 


MOONET,  Appellant,  v,  SMITH,  Respond- 
ent. (Supreme  Court  Appellate  Division,  First 
Department  October  20,  1912.)  Action  by 
WHlliam  J.  Mooney.  as  administrator,  against 
George  T.  Smith.  F.  L.  Taylor,  of  New  Tork 
City,  for  appellant.  J.  V.  Bonvler,  Jr.,  of  New 
Tork  City,  for  respondent 

PER  CURIAM.  Judgment  affltmed,  with 
costs.  Order  filed. 

INOBAHAM,  P.  J.,  and  LAUGHLIN,  J., 
dissent 


In  re  MOORE  et  al.  (Supreme  Court  Appel- 
late Division,  Second  Department.  September 
10,  1912.)  In  the  matter  of  the  application  of 
Harry  W.  Moore  and  others  to  set  aside  the  al- 


leged dection  of  Warden  and  Testrymen  of 
Trinity  Church,  Roslyn,  N.  T.,  etc. 
PER  CURIAM.    Older  affirmed,  with  UO 

coats  and  disbursements, 
BURR,  J.,  dissents. 

MOORE  et  bL,  AppeUanti,  v.  ROCHESTER. 
S.  &  K.  R.  CO.,  Respondent  (Supreme  Conn. 
Appellate  Division,  Fourth  Department  Octo- 
ber 16,  1912.)  Action  by  Ana  Moore  and  an- 
other, as  ezecutrices,  etc.,  against  the  Rochester. 
Syracuse  &  Eastern  Railroad  Company.  No 
opinion.  Appeal  dismissed,  wltboat  eosti,  upon 
stipulatioa  ffledT 

MORAN  V.  STANDARD  OIL  CO.  OF  NEW 
TORK.  (Supreme  Court,  Afniellate  Division. 
First  Department  November  8,  1912.)  Action 
by  John  J.  Moran  against  the  Standard  Oil 
Company  of  New  York.  C  P.  Howland.  of  New 
Tork  City,  for  Standard  Oil  Co.  of  New  Torfc. 
W.  C.  Beecber  of  New  Tork  City,  for  Moran. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs  to  plaintiff.   Order  filed. 

CLABKB  and  MILLER^  JJ.,  diasent 

MORRISON.  Respondent  ONTARIO 
KNIFE  CO.^  Appellant  jSupreme  Court,  Aii- 

rllate  Diviston,  Fourth  Department  October 
1912.)  Action  by  Clarence  E.  Morrison,  an 
infant  etc..  against  the  Ontario  Knife  Company. 
No  opinion.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  (from  186  N.  T.  Supp.  1142) 
denied,  with  $10  costs. 

MOSES,  Respondent,  v.  SALOMON,  Appel- 
lant (Supreme  Court  Appelate  Division,  First 
Deparhnent  November  o,  1912-)  Action  by 
Moss  F.  Moses  against  Walter  J.  Salomon.  'W . 
H.  Bond,  of  New  York  City,  for  appellant  ('. 
J.  Heermance,  of  New  Tork  City,  for  re^wnd- 
ent  No  opinion.  Order  affirmed,  witiii  flO 
costs  and  disbursements)  with  leave  to  defendant 
to  withdraw  demurrer  and  answer  on  payment 
of  coets.  Order  filed.  See,  also,  ISO  App.  Div. 
929, 13S  N.  T.  Snpp.  112a 

M.  R.  EL  HOLDING  CO..  Appellant  v. 
FITZ,  County  Treasurer,  Respondent  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment September  10,  1912.)  Action  by  the 
M.  R.  E.  Holdinz  Company  against  Charles  R. 
Fits,  as  Countj'  Treasurer  of  Suffolk  (^onty,  N. 
T.  (Action  No.  1.)  No  opinion.  Judgment,  in 
so  far  as  appealed  fiwn,  affirmed,  with  costs. 

M.  R.  E.  HOLDING  CO.,  Appellant,  v.  FITZ. 
CJoonty  Treasurer,  Respondent  (Snprane 
Court  Appellate  Dividon,  Second  Department. 
September  10,  1912.)  Action  by  the  M.  R.  E. 
Holding  Company  against  Charles  R.  Fits,  as 
County  Treasurer  of  SufilOlk  County,  N.  T.  (Ac- 
tion No.  2.)  No  opinion.  Judguont  afflzmed, 
with  costs. 

MULOAHT,  Respondent  v.  FEDERAL  SUG- 
AR REFINING  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
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September  10,  1912.)   Action  by  John  Mnlcahy 
against  the  Federal  Sugar  Refining  Ck>nipany. 
.  PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 
WOODWARD  and  RICH,  JX,  dinent 

MULLER  et  al.  v.  CITT  OF  PHILADRI/- 
PHIA  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Pint  Department.  October  18,  1912.) 
Action  by  Charles  F.  Mnller  and  others  against 
the  City  of  Philadelphia  and  others.  Ko  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellants  comply  with  terms 
stated  in  order.  Order  filed.  See,  also,  144 
App.  Dir.  602,  129  N.  T.  Bupp.  1087. 

Tn  re  MTJIiLIGAN.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
S,  1912.)  Proceedings  on  chai^  of  profea- 
«ional  misconduct  against  William  O.  MuUl- 
gna,  an  attorney.  Respondent  censured.  Binar 
Chrvatie,  of  New  York  City,  for  petitioner. 
William  G.  Mulligan,  of  New  York  City,  pro  ae. 

PER  CURIAM.  The  petitioner  charges  the 
respondent  with  profeesional  misconduct  in  en- 
tenng  three  judgments  in  favor  of  himself  and 
hia  wife  in  an  action  of  ejectment,  which  judg- 
ments were  improper,  and  contained  provisions 
not  justified,  which  the  court  subsequently  va- 
cated and  anaulled.  The  respondent  attempts 
to  justify  or  excuse  these  judgments,  but  with- 
out Buccesfi.  Upon  hia  own  statements  they 
were  improper,  and  the  court  at  Special  Tenn 
quite  properly  struck  out  the  improper  provi- 
sions. For  the  practice  thus  adopted  by  re- 
spondent, he  is  hereby  cenaured. 


BIURCOTT  et  al-.  Respondents,  T.  CITY  OF 
NEW  YORK,  Appellant  (Supreme  Court,  Ap- 
pelate IHvision.  Second  Department.  Sep- 
tember 10,  1912.)  Action  by  Thomas  Murcott 
and  others  against  the  City  of  New  York. 
No  opinion.    Judgment  affirmed,  with  cMts. 


MUSSEY  V.  CASANOVA  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  18,  1912.)  Action  by  AUen  S.  Mua- 
sey  against  Pedro  C.  Casanova  and  others.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  SIO  costs.  Order  filed.  See,  also,  1^ 
App.  Dir.  988,  128  N.  Y.  Sapp.  1138. 

NAPEAR,  AppeUant,  v.  INTERBOROUOH 
RAPID  TRANSIT  CO..  Respondent.  (Su- 
preme Court  Appellate  Diviaion,  Second  De- 
MTtment.  September  10,  1912.)  Action  by 
Eva  Napear  against  the  Interboroagh  Rapid 
Transit  JCompany. 

PER  CURIAM.  Order  afflrmed,  wiUl  costs. 
S4  alBO,  145  App.  Dir.  944,  ISO  N.  Y.  Bopp. 
1122. 

WOODWARD,  J.,  dissent!. 

NASSAU-SUFFOLK  BOND  ft  MORT- 
GAGE GUARANTEE  CO.  v.  DRAPER  et  aL 
■iSapreme  Ooort,  Ap£ellat«  Pivision,  Sacond  Da- 


Sartment.  November  15,  1912.)  Action  by  the 
[assau-Suflfolk  Bond  &  Mortgage  Guarantee 
Company  against  James  H.  Draper,  impleaded 
with  others.  No  opinion.  Judgment  of  the 
County  Court  of  Nassau  County,  in  ao  for  u 
qipeued  from,  ofOrmed,  with  coats. 


NEAIiB  et  aL,  Respondents,  T.  BURNS, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  October  4,  1912.) 
Action  by  Herbert  H.  Neale  and  another  against 
David  E.  Burns.  No  opinion.  Motion  to  dis- 
miss appeal  denied,  on  condition  that  appellant 
perfect  his  appeal,  place  the  case  on  the  next 
calendar  of  tnia  court  and  be  ready  for  argu- 
ment when  reached;  otherwise,  motion  granted, 
with  coats. 

NEIMAN,  Respondent,  v.  MILLER.  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  1,  1912.)  Action 
by  Jacob  Nelman  against  Samuel  A.  Miller. 
No  opinl<m.  Judgment  and  order  nnanimoos- 
ly  affirmed,  with  costs. 

Tn  re  NELLTS.  (Supreme  Court  Appellate 
Division,  Fourth  DepartmMit  October  8, 
1912.)  In  the  matter  of  Joseph  Nellis.  attorney 
and  counselor  at  law.  No  opinion.  Report  of 
referee  confirmed,  and  charges  dismissen. 

OCCIDENTAL  CONST.  CO.,  Respondent,  t, 
MILLER,  Appellant,  et  aL  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 1,  1912.)  Action  by  the  Occidental 
Construction  Company  against  Charles  Miller, 
impleaded  with  others.  B.  G.  Metcalfe,  of 
Brooklyn,  for  appellant  L.  H.  Freedman,  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  ¥10  costs  and  disburse- 
ments. Order  filed.  See,  also,  137  N.  X.  Supp. 
1131. 

OLISEWSKT,  Respondent  T.  NATIONAL 
BRIDGE  WORKS,  AppeUant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  11,  1912.)  Action  by  Benny  OUsewsky 
against  the  National  Bridge  Works. 

FEB  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  20  days  plaintiff  stipulate 
to  reduce  the  recovery  of  damages  to  the  sum 
of  $4,000,  in  which  case  the  Judgment,  as  modi- 
fied, and  the  order,  are  unanimously  amrmed, 
without  costs. 

OLSEN,  Appellant,  t.  SINGER  MFG.  CO. 
et  al.,  Responaents.  (Supreme  Court.  Appel- 
late Division,  Second  Department  October  4, 
1912.)  Action  by  Gjeruld  Olsen  against  the 
Singer  Manufacturing  Company  and  another. 
No  opinion.  Motions  denied,  without  costs. 
See,  aLsQ,  151  App.  Dir.  616^  18S  N.  X.  Bapp. 
872. 
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ONONDAGA  COrXTT  SAVINGS  BANK, 
RespoDdent  v.  WYCKOPF  et  al^  Appellanta. 
(fSupreme  Court,  Appellate  Division,  Third  De- 

SLitment.  September  27,  1912.)  Action  by  the 
DDudaga  County  Havings  Bank  asaiost  Em- 
ma B.  WTckoff  and  another,  impleaded  with 
others.   (No.  1.) 

FEB  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  demar- 
ring  defendants  to  withdraw  demurrer  and  an- 
swer within  20  days  from  serrice  on  their  at- 
torney of  copy  of  this  order,  upon  payment  of 
costs  of  this  appeal  and  of  $10  costs  of  the 
motion  below. 


ONONDAGA  COUNTY  SAVINGS  BANK, 
Reepondent,  v.  WTCKOFF  et  al.  Appellants. 
(Supreme  Coart,  Appellate  Division,  Third  De- 

Strtment.  September  27.  1912.)  Action  by  the 
Dondaga  County  Savings  Bank  against  Efmma 
R.  Wychoff  and  another,  imi^eaded  with  oth- 
ers.   (No.  2.) 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  -to  demur- 
ring defendants  to  withdraw  demurrer  and  an- 
swer within  20  days  from  service  on  their  at- 
torney of  copy  of  this  order,  upon  payment  of 
costs  of  this  appeal  and  of  910  costs  of  the  mo- 
tion l>eIow. 


OPPENHEIMBR  v.  TREBLA  REALTY 
CO.  et  al.  (Supreme  Court,  Anpellate  Division, 
First  Department.  October  18,  1912.)  Action 
fay  Herman  11.  Oppenlieimer  against  the  Trebla 
Realty  Company  and  others.  No  opinion.  Mo- 
tion granted.  Order  filed.  See.  also,  ISO  App. 
Div.  915,  13S  N.  T.  Supp.  1130. 


OPPENHEIMER,  Appellant,  t.  VAN  RA- 
ALTB  et  a]..  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber IS,  1912.)  Action  by  Louis  Oppenheimer 
offainst  Emanuel  Van  Raalte  and  another.  G. 
Trosk,  of  Brooklyn,  for  appellant.  E.  H. 
Sykcs,  of  New  York  City,  for  respondents.  No 
opinion.  Order  afilrtned,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  151  App. 
Div.  601,  136  N.  Y.  Supp.  107. 

OTT,  Respondent,  v.  OIT.  Appellant.  (Su- 
preme Court,  Appellate  Division,  Fourtli  De- 
partment. ()ctober  8,  1912.)  Action  by  Ed- 
ward E.  Ott  against  Albert  W.  Ott. 

PER  CURIAM,  Judgment  affirmed,  with 
costs. 

ROBSON  and  FOOTS;  JJ..  dissent 


OVSIRPEJCK.  Respondent,  t.  HARRISON, 
Appellant.  (Supreme  Oiurt,  Appellate  Divi- 
sion, Fourth  Department.  October  16,  1012.) 
Action  by  Ida  M.  Orerpeck  against  Harry  Har- 
rison. 

PER  CURIAM.  Order  affirmed,  with  costs. 
SPRING,      not  sitting. 


PACKARD,  Respondent,  t.  LYON  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department.  September  27,  1912.)  Ac- 
tion by  Nathan  J.  Packard,  substituted  a$ 
plaintiec  for  the  Ulster  County  SavingB  In- 
stitution, agldnit  Anna  E.  Lyon  and  others. 
No  opinion.  Order  afllnued,  without  costs. 
See.  also,  130  N.  Y.  Supp.  229. 


PAEAS.  Respondent  v.  HURLEY,  Appel- 
lant (Supreme  Court,  Appellate  Diviaicm, 
First  Department.  October  18,  1912.)  Action 
by  Solomon  L.  Pakas  against  Frank  C.  Hur- 
ley. A.  I.  Sire,  of  New  York  City,  for  appel- 
lant J.  A.  Corbin,  of  New  York  City,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See. 
also,  149  App.  Div.  909,  133  N.  Y.  Supp.  499. 

PASOHKE,  Appellant  v.  LONG  ISLAND 
R.  CO.,  Respondent  (Supreme  0>urt  Appel- 
late Division,  Second  Department  September 
10, 1912.)  Action  by  John  Paschke  against  the 
Long  Island  Railroad  Company.  No  opinion. 
Order  affirmed,  with  costs. 

PASCHKE.  Appellant  v.  LONG  ISLAND 
R.  CO.,  Respondent.  (Supreme  Court  Appel- 
late Division,  Second  Department  October  IS, 
1912.)  Action  by  John  Paschke  against  the 
Long  Island  Railroad  Company.  No  opinion. 
Motion  deuh^,  without  costs.  See,  also,  137  N. 
Y.  Supp.  1132. 


PASCHEB,  Appellant  v.  LONG  ISLAND 
R.  CO.,  Respondent  (Supreme  Court.  Appel- 
late Division,  Second  Department.  September 
10,  1912.)  Action  by  Lillie  Paschke  against 
the  Long  Island  Railroad  Company.  No  o^n- 
ion.   Oraer  affirmed,  with  costs. 

PASCHKE,  Appellant,  v.  LONG  ISLAND 
R.  CO.,  Respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  18. 
1912.)  Action  by  Lillie  Paschke  against  the 
Long  Island  Railroad  Company.  No  opinion. 
Motion  denied,  without  costs.  See,  also,  137 
N.  Y.  Supp.  1132. 

PATE,  Appellant,  v.  LEIGHT,  Respondent. 
(Supreme  Court,  Appellate  Division.  Second 
Department  October  4,  1912.)  Action  by 
Mary  E.  Pate,  etc.,  as*  adnainistratrix,  etc.,  of 
Samuel  Douglass,  deceased,  against  (Charles  K. 
Leigbt  No  opinion.  Interlocutory  Judgment 
affirmed  by  default,  with  coats. 

PATTISON  V.  CUSACK  et  al.  (Supreme 
Court  Appellate  Division.  Third  Department. 
October  21,  1912.)  Action  by  Georee  B.  Patti- 
Bon,  as  substituted  trustee,  etc.,  against  KIttie 
Akin  Cusack,  individually  and  as  trustee,  etc.. 
and  Ella  F.  Cusack.  No  opinion.  Judgment 
affirmed,  with  costs.  See,  also,  147  App.  Div. 
428.  131  N.  Y.  Supp.  796. 


In  re  PECK'S  WILL.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  October 
4,  1012.)   In  the  matter  of  the  probate  of  the 
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thsfc  will  and  testament  of  Maiy  !>•  Peek,  de- 
ceased. No  opioioD.  Decree  of  the  Sunogate'i 
Conrt  of  Queens  county  affirmed,  with  coeta. 

PEafDBRGAST,  Beapondent,  v.  MBW  TORK 
CENT.  &  H.  R.  R.  CO..  Appellant.  (Snptenw 
Court,  Appellate  Diviuon,  Fourth  Department 
October  18,  1912.)  Action  by  Catharine  A. 
Pendergast,  aa  admlnistratriz,  etc;,  against  the 
New  York  Central  &  Hudaon  Biver  Railroad 
Company. 

PER  CURIAM.   Judgment  and  order  affinn- 

-ed,  with  costs. 

SPRING,  J.,  not  flitting. 

PEOPLE,  Respondeat,  v.  BATTLEORAf  Ap- 
pellant. (Supreme  Court,  Appellate  DMsioD, 
Second  Department.  October  18,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Genaro  Battleora.  No  opinion.  Motion 
denied,  on  condition  that  the  appellant  perfect 
his  appeal,  place  the  case  on  the  next  calendar 
of  this  court,  and  be  ready  for 'argument  when 
reached;  otherwise,  motion  granted. 


PEOPLE  T,  BBLLING.  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 18,  1912.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  William  H.  Belling. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
unlesa  appellant  comply  with  terms  stated  in 
Older.   Order  filed. 


PEOPLE,  Respondent,  BERG,  Appellant. 
<Snpreme  Court,  Appellate  Division,  Second  De- 

Krtment     Septemner  10,  1912.)  Proceeding 
the  People  of  the  State  of  New  York  against 
Harry  Berg. 

PER  CURIAM.    Jndgm«it  of  conviction  of 
the  Court  of  Special  Sesalona  affirmed. 
JENK8,  P.  J.,  dissents. 

PEOPLE,  Respondent,  v.  BERG,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  8,  1912.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
Ida  Iferg.  G.  B.  Harris,  of  New  York  City,  for 
appellant.  R.  C.  Taylor,  of  New  York  City, 
for  the  People.  No  opinion.  Judgment  affirm- 
ed.   Order  filed. 


PEOPLE  T.  BERNSTEIN.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 1,  1912.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Solomon  Bernstein. 
No  opinion.  Motion  granted,  unless  appellant 
compUes  with  terms  stated  in  order.  Order 

filed. 

PEOPLE,  Respondent,  t.  BLAU  et  al.,  Ap- 
pellants. (Supreme  Court.  Appellate  Division, 
First  Department  October  18.  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Philip  Blau  and  another.  J.  A.  Leve, 
of  New  York  City,  for  appellants.  S.  L.  Bieli- 
ter,  of  New  York  City,  for  the  People.  No  opin- 
ion.  Order  affirmed.   Order  filed. 


raOPLB  T.  OAirraBLL.  (Sv^eme  Coort, 
Appellate  Division,  First  Department  Novem- 
ber 1,  1912.)  Proceeding  by  the  People  of  the 
State  of  New  Yoi^  against  Patrick  A.  Campbell. 
No  cvinion.   Motion  grsnted.   Order  filed. 

PEOPLE,  Respondent,  v.  CIRRIGIONEL  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  October  4,  1912.)  Pro- 
ceeding ^  the  People  of  tiie  State  of  New  York 
against  Paul  Cirrigione.  No  opinion.  Motion 
granted. 

PEOPLE,  Respondent,  v.  COCUZZO,  Aimel- 
lant.  (Supreme  Court,  Appellate  Diriaum,  Sec- 
ond Department  October  4,  1912.)  Proceeding 
by  the  People  of  the  Sute  of  Mew  York  against 
Rose  Gocuxzo.  No  opinion.  Motion  denied,  on 
condition  that  the  appellant  perfect  her  appeal 
within  10  days,  place  the  case  at  the  foot  of  the 
present  calendar,  and  be  ready  tor  argument 
when  reached;  otlwrwiae,  motion  granted. 

PEOPLE,  Respondent,  v.  DE  JBSU,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  18,  1912.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  ^ilomeno  De  Jesu.  No  opinion.  Judg- 
ment of  conviction  by  the  0>urt  m  Spedal  Ses- 
siona  affirmed  by  default. 


PEOPLE.  Re^ndent,  v.  DE  VITO,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  IS,  1012.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Michael  De  Vlto.  No  opinion.  Motion 
denied,  <m  condition  that  the  appellant  perfect 
his  appeal,  place  the  case  on  the  next  ciUendar 
of  this  court,  and  be  ready  for  argumoit  when 
reached;  otherwise,  motion  {ranted. 

PEOPLE  T.  DIORIO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
18,  1912.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  George  Diorio.  No 
opinion.  Motion  to  dismiss  appeal  granted.  Or- 
der filed. 


PEOPLE,  Respondent,  T.  ELEFANTO,  Ap- 

SiUant  (Supreme  Court,  Appellate  Division, 
econd  Department  November  1,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  Yorii 
against  (liuseppe  Elefanto. 

PER  CURIAM.  Judgment  of  conviction  of 
the  Court  of  Special  Sessions  reversed,  and  new 
trial  ordered,  upon  the  ground  that  the  defend- 
ant was  an  ignorant  and  illiterate  man,  unable 
to  speak  the  English  language,  and  unaware  at 
the  time  that  he  waa  being  tried  for  the  offense 
charged  against  him,  and  was  unrepresented  by 
connseL  See.  also,  149  App.  Div.  958,  133  N. 
Y.  Snpp.  1138. 

PEOPLE,  Respondent,  v.  ELLISON,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  October  26,  1&12J  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Jamea  Elliaon.  O.  O.  Battle,  of  New  York  City, 
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for  appenant  R.  8.  Johutuie,  of  New  Tork 
Gitft  for  the  People.  No  opinion.  Jodgment 
and  order  affirmed.  Order  filed. 

PEOPTJE,  Bespondent,  t.  EVBatBTTT,  Appel- 
lant. (Supreme  Court,  Appellate  Diriaion,  Sec- 
ond  Department  November  1,  1912.)  Proceed- 
ing by  the  People  of  the  State  of  New  Tork 
against  WlUiam  EWerett.  No  opinion.  Judg- 
ment of  cwTlctlon  of  the  County  Gonrt  of 
Weatch ester  County  affirmed. 

PEOPLE,  Respondent,  r.  FARANIA,  Appel- 
lanL  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  September  10,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Joseph  Farania.  No  opinion.  Judg- 
ment of  coQTictioo  of  the  Court  of  Special  Ses- 
sions affirmed. 

PEOPLE,  Respondent,  v.  F.  B.  ROSE- 
BROOK  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
29,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  the  F.  E.  Rosebrook 
Company.  J.  F.  Farrell,  for  appellant  T. 
Farley,  of  New  York  City,  for  the  People. 

PER  GtmiAM.  Judgment  affirmed.  Order 
filed. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  dlaeent. 

PEOPLE,  Respondent,  v.  GIORDANO,  Ap- 

Sellant  (Supreme  Court,  Appellate  Division, 
econd  Department  October  4,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Giovanni  Giordano.  No  o^nion.  Mo- 
tion granted. 


PEOPLR  ReBpondent,  v.  GLUOKMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  October  11,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Roaie  Gluckman.  No  opinion.  Judg- 
ment of  conviction  by  the  Court  of  Special  Ses- 
sions reversed,  and  new  trial  ordered^  on  the 
gronnd  that  defendant's  guilt  is  not  established 
beyond  a  reasonable  doubt 

PEOPLE,  Respondent,  v.  HOFFMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  October  4,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Rose  Hoftman.  No  opinion.  Judgment 
01  conviction  of  the  County  Court  of  Kings 
County  affirmed. 

PEOPLE  T.  KATZENSTBIN.  (Supreme 
Court,  Appellate  Dividon,  First  Department 
October  18,  1912,)  Proceeding  by  the  People 
of  the  State  of  New  York  against  Simon  Kat- 
zenetefn.  No  opinion.  Motion  to  dismiss  ap- 
»d.  Order  filed.  See,  also,  70  Misc. 
128  N.  r.  Supp.  478. 

PEOPLE,  Respondent,  v.  KELSET,  Appel- 
lant (Supreme  Court,  Appellate  Division.  Sec- 
ond Department   October  IS,  19120  Proceed- 


ing by  the  People  of  the  State  of  New  Tort: 
against  James  Kelsey.  No  opinion.  Motion 
to  dismiss  appeal  granted. 

PEOPLE,  Reipondent  t.  KRESSIB^  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  4,  1912.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Henry  Kresste.  No  opinion.  Motioa 
granted,  on  condition  that  the  case  be  placed 
upon  the  next  calendar  of  this  court,  and  be 
ready  for  amuneot  when  reached;  otherwise, 
motion  denied. 

PEOPLE  V.  LADIN.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
1,  1912.)  Proceeding  by  the  People  of  the  State 
ot  New  York  against  Sarah  LaduL  No  opinion. 
Motion  granted.    Order  filed. 

PEOPLE,  Respondent  v.  LEMON  Appel- 
lant (Supreme  Court,  Appellate  Dlviaaon,  Sec- 
ond I>epartment.  October  4,  1912.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Jacob  Lemon.  No  opinion.  Motion  de- 
nied, on  condition  that  the  appellant  perfect  his 
appeal,  place  the  case  on  the  next  otlendar  of 
this  court,  and  be  ready  for  atgument  when 
reached ;  otherwise,  moUon  granted, 

PEOPLE,  Respondent,  v.  LEONARD,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  18,  1912.)  PrDC<>ed- 
Ing  by  the  People  of  the  State  of  New  York 
against  Timothy  Leonard.  No  opinion.  Motion 
to  dismiss  appeal  granted. 

PEOPLE,  Respondent  v.  LBVINE,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  18,  1912.)  Proceed- 
ing by  the  People  of  the  Sute  ot  New  York 
against  Harry  Xevine.  No  o^nlon.  Motion 
to  dismiss  appeal  granted. 

PEOPLE.  Respondent,  v.  HPSCHITZ,  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department  September  10,  1912.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Meyer  Lipschitz.  No  opinion. 
Judgment  of  conviction  of  the  County  Conrt  of 
ICtngs  Cotmty,  and  orders,  affirmed. 


PEOPLE,  Respondent,  v.  LOVE,  AppeHant 
(Supreme  Court  Appellate  Division,  Second 
Department  November  1,  1912.)  Procee^ng 
by  the  People  of  the  State  of  New  York 
against  Robert  Love. 

PER  CURIAM.  Judgment  of  conviction  of 
the  Court  of  Special  Sessions  reversed,  and 
new  trial  ordered,  on  the  ground  that  the  evi- 
dence of  the  complaining  witness  was  not  sup- 
ported by  other  competent  evidence,  aa  re- 
Quired  by  subdivision  5  of  section  2SSa  of  the 
Penal  Code,  as  added  by  Laws  1906,  c.  413, 
under  which  the  defendant  was  proseeated. 
See,  alu),  185  N.  Y.  Supp.  1133. 

PEOPLB,  Respondent,  v.  MENKLBI.  Appel- 
lant    (Snpreme   Court,   Appellate  Division, 
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Second  DepartmeDt  Septvmber  10,  1912.) 
Proceedins  by  the  People  of  the  State  of  New 
Tork  aguDBt  Au^st  Meaklei.  No  opinion. 
Judnnent  of  coonctioD  of  the  County  Court 
of  Westchester  County  affirmed. 

PEOPLE,  Besppndent,  t.  NEW  YORK 
CENTADRINK  CO..  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  10,  1912.)  Proceeding  by  the  Peo- 
ple of  the  State  of  New  Vork  against  the  New 
York  Centadriak  Company.  No  opinion. 
Judgment  of  conviction  of  ue  Gonrt  ol  Spe- 
cial Sessions  affirmed. 

PEOPLE,  Respondent,  r.  O'BRIEN,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department  September  10,  1012.) 
Proceeding  by  the  People  of  the  State  of  New 
York  agalnsC  William  J.  O'Brieo. 

PER  CURIAM.  Judgment  of  conviction  and 
order  of  the  County  Court  of  Kings  County 
affirmed. 

CARR,  J.,  dissents. 


PEOI^jK,  Resjrandent,  t.  OLSEN,  Appellant 

(Supreme  Court,  Appellate  Division,  Second 
Department  October  18,  1912.)  Proceeding 
by  the  People  of  the  State  of  New  York 
against  Harry  OUen.  No  opinioo.  Motion 
denied,  on  condition  that  the  appellant  perfect 
his  appeal,  place  the  case  on  the  next  calendar 
of  this  court,  and  be  ready  tor  argument  when 
reached;  otherwise  motion  granted. 

PEOPLE  V.  O'REILLY.  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 1,  1912.)  Proceeding  by  the  People 
of  the  State  of  New  York  against  Daniel 
O'Reilly.  No  opiidon.  Motion  granted,  unless 
appellant  complies  with  terms  stated  in  order. 
Order  filed. 


PEOPLE,  Respondent,  t.  PINSKER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  November  15,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  William  Pinsker.  No  opinion. 
Judgment  of  conviction  of  the  Court  of  Spe- 
cial Sessions  affirmed. 

PEOPLE,  Respondent,  v.  RAVEN,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department  November  1,  1912.) 
Proceeding  by  the  People  of  the  State  of  New 
York  agamst  Barney  Raven.  No  opinion. 
Judgment  of  conviction  of  the  County  Court 
of  Kings  County  reversed,  and  new  trial  or- 
dered, on  the  ground  that  the  evidence  fails 
to  establish  that  defendant  committed  the 
crime  of  extortion. 

PEOPLE,  Respondent  r.  ROBERTS,  Appel- 
lant. (Supreme  Court  Appellate  Division, 
Second  Department  November  16,  1912.) 
Proceeding  by  the  People  of  the  State  of  New 
York  ag^st  Harry  Roberts,  alias  Harry 
Shanks.  No  opinion.  Judgment  of  conviction 
and  order  of  the  County  Court  of  Eaags  Coun- 
tj  affirmed. 


PEOPLE  V.  R(X}ERS.  (Supreme  Court, 
Appellate  Division,  EHrst  Department  Octo- 
ber 18,  1912.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Emery  M. 
Rogers.  No  opinion.  Motion  to  dismiss  ap- 
peal granted.   Order  filed. 

PEOPLE,  Respondent,  v.  SCHOBER,  Ap- 
pellant (Supreme  Court  Appellate  Dmsion,. 
Second  Department  October  18.  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  agunst  Christian  Scbober.    (Case  No. 

1.  )    Ko  opinion.    Motion  granted. 

PEOPLE,  Respondent,  v.  SCHOBER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  October  la^  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  agamst  Christian  Schober.     (Case  No. 

2.  )    No  opinion.    Motion  granted. 

PEOPLE  V.  SIRAGUSA.  (Supreme  Court, 
Appellate  Divirion,  First  Department  Octo- 
ber 18,  1912.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Giuseppe  Sira- 
gusa.  No  opinion.  Motwn  to  dismiss  appeal 
granted.    Order  filed. 

PEOPLE,  Respondent  v.  SMITH,  Appellant, 
et  al.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department,  November  15,  1012.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  Frank  Smith,  impleaded  with 
others.  No  opinion.  Judgment  of  conviction 
of  the  Court  of  Special  Sessions  reversed,  on 
the  ground  that  the  facts  do  not  justi^  a 
conviction  on  the  information. 


PEOPLE  V.  WATSON.  (Supreme  Court, 
AppeUate  Division,  First  Department.  Novem- 
ber 1,  1912.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Thomas  Watson. 
No  opinion.    Motion  granted.    Order  filed. 


PEOMjE,  Respondent  v.  WERBLINSKY, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  18,  1012.) 
ProceediuKS  by  the  People  of  the  State  of 
New  York  against  David  Warblinsky.  No 
opinion.  Motion  denied,  on  condition  that  the 
appellant  perfect  his  appeal,  place  the  case 
on  the  next  calendar  of  tliis  court,  and  be 
ready  for  argument  when  reached;  otherwise, 
motion  granted. 

PEOPLE  ex  rel.  BENJAMINS.  Appellant 
V.  THOMPSON,  Respondent  (Supreme  Court, 
Appellate  Division.  First  Department.  Octo- 
ber 18,  1912.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of 
Israel  Benjamins,  againat  Henry  S.  Thomp- 
son. J.  Fischer,  of  New  York  City,  for  ap- 
pellant. W.  E.  O.  Mayer,  of  Brooklyn,  for  re- 
spondent No  opinion.  Order  affirmed,  witb> 
$10  costs  and  disbursements.   Order  filed. 


PEOPLE  ex  reL  BOUGIE,  Appellant,  T. 
McLaughlin,  warden  of  City  P  rison.  Re- 
spondent. (Supreme  Court  AppeUate  Divi- 
sion, Second  Department   November  1, 1912.  > 
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Proceeding  bjr  the  People  of  the  State  of  New 
York,  on  the  relation  of  Minnie  Bougie,  against 
William  H.  McLaughlin,  Warden  of  the  City 
Prison.  Mo  opinion.  Order  affirmed,  without 
costs. 

PEOPLE  ex  rel.  BHOWN,  Appellant,  t. 
S.  HEILMAN  &  CO.,  et  at.,  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  18,  1912.)  Proceeding  by 
the  People  of  the  State  of  New  Yorltg  on  the 
relation  of  Emil  Brown,  against  S.  Heilman  & 
Co.  and  others.  B.  Loewy,  of  New  York  City, 
for  appellanL  W.  Klein,  of  New  York  City, 
for  respondents.  No  oi^uion.  Order  affirmed, 
with  UO  costs  and  disbunementa.  Order 
filed.  ^ 

PEOPLE  er  reL  BURGARD.  Appeltant,  t. 
CONWAY  et  aL,  Respondents.  (Supreme 
Court,  Appellate  Diyision,  Fourth  Department. 
October  2,  1912.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
Henry  P.  Burgard,  against  Thomas  F.  Conway, 
as  Lieutenant  QoTemor,  and  others.  No  opin- 
ion. Order  affirmed,  with  |10  costs  and  dis- 
bursements. 

PEOPLE  ex  reL  BURKE,  Appellant,  v.  Mc- 
r^UGHLIN,  Warden  of  City  Prison^  Respond- 
ent. (Supreme  Court,  AppeUate  Division,  Sec- 
ond Department  September  10,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Harry  Burke,  against 
William  McLaughlin,  as  Warden  of  the  City 
Prison,  etc.  No  opinion.  Order  (77  Misc. 
Rep.  13,  136  N.  Y.  Supp.  122)  affirmed. 

PEOPLE  ei  rel.  CONEY  ISLAND  JOCKEY 
CLUB,  Respondent,  v.  PURDY  et  al.,  Com'ra, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  4,  1912.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  Coney  Island 
Jockey  Club,  against  Lawson  Pardf  and  oth- 
ers, as  Commissioners,  etc  No  opinioo.  Mo- 
tion denied,  without  costs,  not  as  a  matter  of 
discretion,  but  for  lack  OE  power.  See,  also, 
13G  N.  Y.  Supp.  667. 


PEOPI^E  ex  rel.  DUHAMEL  t.  NICCHIA 

■et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department  October  29.  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  James  F.  Duhamel, 
against  Joseph  Nicchia  and  others.  No  opin- 
ion. Order  affirmed,  without  costs.  Beargu- 
ment  denied,  137  N.  T.  Supp.  1136. 


PEOPLE  ex  rel.  DUHAMEL  v.  NICCHIA 
et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department.  October  31,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  James  F.  Duhamel, 
against  Joseph  Nicchia  and  others.  No  opin- 
ion. Motion  for  reargument  (of  137  K.  Y. 
ffupp.  1136)  denied,  without  costs. 

PEOPLE  ex  rel.  GERWIT2  t.  WARDEN. 
DEPUTY   WARDEN.   AND   KEEPER  OF 


KINOS  GOUNTT  JAIL  et  al  (Soprem* 

Coart,  Appellate  Division,  Second  Departments 
October  18,  1912.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
Emma  V.  Gerwitz,  against  the  Warden,  Depn- 
ty  Warden,  and  Keeper  of  Kings  County  Jail, 
and  the  Sheriff,  etc.  No  opinion.  Motion  de- 
nied, on  condition  that  the  appellant  perfect 
her  appeal,  place  the  case  on  the  next  ealeodar 
of  this  court,  and  be  ready  tor  a^nment 
when  reached;  otherwise,  motioii  granted. 

PEOPLE  ex  rel.  GREEN,  Respondent,  t. 
JERVIS,  Special  Deputy  Excise  Com>,  Ap- 
pellant (Supreme  Cfonrt,  Appellate  Division, 
Second  Department.  November  16,  1912.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Shirley  J.  Green, 
against  George  S.  Jervis,  as  Special  Deputy 
Commissioner  of  Excise  for  the  Borough  of 
Queena  No  opinion.  Order  affirmed,  with 
910  costs  and  disbursements. 


PEOPLE  ex  rel.  GDMAELIUS,  AppeDant, 
V.  WARDEN  OF  CITY  PRISON.  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
psrtment.  November  1,  1912.)  Proceeding 
br  the  People  of  the  State  of  New  York,  on 
the  relation  of  Cbas.  Gumaelius,  against  the 
Warden  of  the  City  Prison.  F.  X.  Carmody. 
of  New  York  City,  for  appellant  L.  S.  Kafer. 
of  New  York  Ci^,  for  respondent  No  opin- 
ion.   Order  affirmed.    Order  filed. 

PEOPLE  ex  reL  HALEY.  Respondent,  t. 
BOARD  OF  TRUSTEES  OF  VIlXAGE  OF 
WHITE  PLAINS,  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  18,  1912.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
John  Haley,  against  the  Board  of  Trustees  of 
the  Village  of  White  Plains.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted  on  diefanlt,  with 
(10  costs. 

PEOPLE  ex  rel.  HALLOCK  et  aL  t.  HPTN- 
NESSY  et  al.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  November  1, 
1912.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Frances  V. 
Hallock  and  others,  as  administrators,  etc., 
against  Joseph  P.  Hennessy  and  others.  No 
optnion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  (from  137  N.  Y.  Supp.  819) 
granted,  without  costs,  and  question  certified. 

PEOPLE  cx  rel.  HOTCHKISS  et  al.  t.  rOR- 
WIN  _t  al.  (Supreme  Court  Appellate  Pin- 
sion.  Second  Department  October  29.  1912.) 
Appeal  from  Special  Term,  Orange  County. 
Proceeding  by  the  People  of  the  State  of  N»w 
York,  on  the  relation  of  William  H.  HotehUts 
and  another,  against  John  Corwin  and  othei& 
From  an  order  regulating  the  use  of  voting  ma- 
chines, certain  respondents  appeal.  Reversed, 
and  motion  denied.  Robert  P.  Beyer.  Depoty 
Atty.  Gen.,  for  appellants.  WUUsm  M.  Oiad- 
bourne,  of  New  York  CTity.  for  relators  respond- 
ents.  Ptank  Keiper,  of  Rochester,  and  Henry 
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W.  EtUeen.  tt  Bolbld,  for  Intenrenlng  re- 
spondentB. 

FTSR  OTJEIAM.  Without  interpreting  the 
meaning  of  the  words  "biehest  and  next  highest 
number  of  Totee"  in  section  6  of  article  2  of 
the-  state  Oon8titntl<Hi,  or  determining  whether 
snch  namber  shall  be  ascertained  by  reference 
to  the  vote  for  Govenior,  or  aome  other  candi- 
date, or  by  taking  the  average  of  the  votes 
cast  for  all  the  candidates  of  any  political  body, 
in  the  absence  of  any  evidence  in  thia  record 
that  it  will  ever  be  necessary  for  the  purposes 
referred  to  in  said  section  to  definitely  ascertain 
the  exact  namber  of  votes  cast  for  any  candi- 
date on  the  National  Progreative  ticket,  and  in 
view  of  the  sertons  consequences  tliat  may  fol- 
low any  attempt  at  this  late  date  to  regulate 
the  ordinary  use  of  "voting  machinea,"  we  do 
not  think  Uiat  the  court  should  by  its  order 
control  the  action  of  election  officers  in  respect 
thereto.  We  will  not  assume  that  the  election 
officers  are  intending  to  make  an  improper  use 
of  the  indorsing  bar.  The  order  should  be  re 
versed,  and  the  motion  denied,  without  costs. 


PEOPLE  ei  rel.  HOWET  v.  WARDEN  OF 
CITY  PRISON.  <Supreme  Court,  Appellate 
Division,  Second  Department,  September  10, 
1912.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Robert  Howey, 
against  the  Warden  of  the  City  Prison.  No 
opinion.  Order  (137  N.  T.  Sapp.  268)  affirmed. 

PEOPLE  ei  rel.  LEARY,  Respondent,  v. 
MORRIS  ft  OCMMINGS  CO.,  Appellant.  (Su- 
preme Gonrt,  Appellate  Division,  First  Depart- 
ment. October  IS,  1912.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  re- 
lation of  Daniel  J.  Leary,  against  the  Morris  St 
Cunmiings  Company.  A,  W.  Bailey,  of  Brook- 
lyn, for  appellant  H.  A.  Vterhart,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
affirmed,  wldi  flO  costs  and  dlsburBements. 
Order  aied. 

PBOPLB  ex  nL  LOGAN  v.  HENDERSON. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. November  1,  19120  Proceeding  by 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  James  V.  tiogan,  against  James  A.  Hen- 
derson, as  Superintendent,  etc.  A.  J.  Talley,  of 
New  York  City,  for  relator.  H.  Crone,  of 
New  York  City,  for  respondent.  No  opinion. 
Writ  dismissed,  and  proceedings  affirmed,  with 
$50  costs  and  disbursements.  Order  filed. 

PEOPLE  ex  rel.  LOGAN.  Appellant  v. 
WARDEN  AND  AGENT  OF  CITY  PRISON. 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  18,  1912.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Mattie  Logan,  against 
the  Warden  and  Agent  of  the  City  Prison.  No 
opinion.   Order  affirmed  by  defaidt. 


PEOPLE  ex  rel.  McDONALD  v.  CONNOR, 
Police  Com'r.    (Supreme  Court  Appellate  Di- 
vision,   Second    Deoartment     November  15, 
1912.)   Proceeding  by  the  Peo^e  of  the  State 
137N.Y.S.— 72 


of  New  York,  on  Uie  relation  of  John  Mc- 
Donald, against  James  D.  Connor,  as  Police 
Commissioner  of  the  City  of  Mt  Vernon.  No 
opinion.  Determination  confirmed,  without 
costs. 

PEOPLE  ex  rel.  McKTNLEY  STORAGE  & 
VAN  CO.,  Appellant  v.  GAYNOR,  Mayor,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
SMrst  Department  Novemtter  1,  1912.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York, 
on  the  relation  of  the  McKinley  Storage  & 
Van  Company,  against  William  J.  Gayaor. 
Mayor,  etc  M.  Jacobs,  of  New  York  City,  for 
appellant  W.  E.  C.  Mayer,  of  Brooklyn,  for 
respondent  No  opinion.  Order  affirmed,  with 
SlIJ  costs  and  disbursements.    Order  filed. 


PEOPLE  ei  rel.  MARTIN,  Appelant,  v. 
KENTON,  Respondent    (Supreme  Court  Ap- 

rllate  Division,  Fourth  Department  Octol>er 
.  1912.)  Proceeding  by  Uie  People  of  the 
State  of  New  York,  on  the  relation  of  John 
Martin,  against  C^iarles  M.  Kenyon.  No  opin- 
ion. Motion  for  leave  to  appeal  to  Court  of 
Appeals  (from  136  N.  Y.  Supp.  625)  granted, 
and  qaestions  tor  rerlflw  certified.  See,  also, 
134  N.  X.  Snpp.  1007. 

PEOPLE  ex  rel.  NADERO  v.  KOCHESKI. 
(Supreme  Court,  Appellate  Division,  First  Ete- 
partment.  November  1,  1912.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Yetta  Nader^  against  Michael  Ko- 
cheski.  No  opinion.  Motion  granted.  Order 
filed. 


PEOPLE  ex  rel.  NEW  YORK  CENT,  ft  H. 
R.  R.  CO.  V.  WOODBURY  et  ai.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
September  27,  1912.)  Proceeding  by  the  Peo- 
ple of  the  State  of  New  York,  on  the  relation 
of  the  New  York  Central  ft  Hudson  River  Rail- 
road Company,  against  Edburt  E.  Woodbury 
and  others,  together  constituting  the  State 
Board  of  Tax  Commissioners,  and  the  CJity  of 
Buffalo.  No  opinion.  Motion  denied.  See, 
also,  150  App.  Div.  894,  133  N.  Y.  Supp.  1139. 


PEOPLE  ex  rel.  RYAN,  Respondent,  v. 
O'CONNELI^  AppeDant  (Supreme  Court  Ap- 
pellate Division,  First  Department.  October 
18,  1912.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  John  P. 
Ryan,  against  Thomas  CConnell,  Clerk,  etc. 
S.  Deutsch,  of  New  York  CTity,  for  appellant 
E.  S.  Griffing,  of  New  York  City,  for  respond- 
ent. No  opinion.  Order  reversed,  with  $10 
costs  and  disbursement^  and  motion  denied. 
Order  filed. 

PEOPLE  ex  rel.  SCTARILLO,  Appellant,  v. 
HENNESSY  et  al..  Respondents.  (Supreme 
Courts,  Appellate  Division,  First  Department 
October  18,  1012.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of 
Michele  Sclarillo,  against  Joseph  P.  Hennessy 
and  others.    J.  R.  McMoUen,  of  New  YoHe 
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Glt7.  for  appdlant    CL  J.  Nehibai,  of  Nev 

York  City,  for  reapondeDta.  No  opinloa.  Or- 
der affirmed,  with  $10  costs  and  dubursementa, 
on  opinion  in  FlaiinaQ  r.  Hennessy,  74  Misc. 
Rep.  166,  134  N.  Y.  Sum.  145.  affirmed  on 
opinion  below.  149  App.  IHv.  9ffii,  134  N.  T. 
Siipp.  1143.   Order  filed. 

PERKINS  et  al.  V.  CONSOLIDATED  ES- 
TATES GO.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  September  27,  1912.) 
Action  by  Frank  Perkina  and  another  against 
the  Consolidated  Estates  Company.  No  opin- 
ion. Order  reTersed,  without  cost^  and  motion 
granted,  without  coata,  on  the  anUuwity  of  Bir- 
minxham  v.  Smiim,  189  App^  DIt.  ISO,  123 
N.  f.  Supp.  906. 

PBTUB,  Appellant  t.  DRIB  R.  00.,  Be- 
BiiondeQt  (Supreme  Court,  Appellate  Division, 
Second  Demrtment  October  4,  19112.)  Action 
by  James  Petur,  by  Samuel  Petar,  his  ruardiao 
ad  litem,  against  the  Brie  Railroad  Company. 
No  opinion.  Motion  dented,  without  costs. 
See^  also,  151  App.  DIt.  678,  186  N.  Y.  Supp. 
79.   

phiijIPpinb  sugar  BSTATBS  DBV]QI> 

OPMENT  CO.,  Respondent,  v.  INTERNA- 
TIONAL BANKING  CO..  Appellant  (Su- 
preme Court,  Appellate  DiTision,  First  Depart- 
mttit  November  8,  1912.)  Action  by  the  Phil- 
ippine Sugar  SiMatcA  Development  Company 
against  the  International  Banking  Company. 
W.  C.  Prime,  of  New  York  C^ty,  for  appellant 
6.  T.  Kirby,  of  New  York  City,  (or  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.   Order  filed. 

PHILLIPS  et  al.,  Appellants,  WISNBR, 
Respondent  (Supreme  Conrt,  Appellate  Divi- 
sion, Second  Department.  September  10, 1912.) 
Action  by  Harriet  H.  Phillips  and  another,  as 
administrators,  etc.,  of  Anna  E.  Comer,  deceas- 
ed, against  Henry  G.  Wianer,  as  executor,  etc., 
of  John  H.  Comer,  deceaaed. 

PER  CURIAM.  Jndgment  modified,  so  as  to 
direct  that  sufficient  funds  be  delivered  to  t^e 
plaintiffs  to  pay  such  legacies  as  remain  unpaid, 
and  also  to  meet  expenses  of  administration  and 
distribution,  and,  as  so  modified,  affirmed,  with- 
out costs  to  either  party. 

PHILLIPS.  RespondOTt,  et  al.  y.  WISNER, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  September  10, 19120 
Action  by  Harriet  H.  Phillips  and  George  W. 
Murray,  as  administrators,  etc.,  of  Anna  E. 
Comer,  deceased,  against  Henry  G.  Wisner,  as 
executor,  etc,  of  John  H.  Oomer,  deceased. 
No  opinion.  Judgment  (76  Misc.  Rep.  278, 
132  N.  Y.  Sapp.  1006)  affinded.  with  costs. 

PIER(3E,  Appellant  v,  BOLLERT  et  al., 
Respondent.  JSupreme  Court  Appellate  Divi- 
sion, Second  Department  Oct(»»er  4,  1912.) 
Action  by  Benson  H.  Pierce  against  Florence 
B.  BoUert  and  othen.  Ko  oplnioo.  Judgment 
affirmed,  with  costs. 


PriTSBUHGH-WKSTMORlTLAND  CO., 

Respondent,  v.  KERB  et  al.,  Appellants,  (gu- 
preme  Court  Appellate  Di^slon,  Fonrtfa  De- 

Sartment.  October  8,  191%)  Aetioa  br  the 
Ittaburgb-Weatmoreland  Companr  against 
John  K.  Kerr  and  others.  No  opimOD,  Inter- 
locutory judgment  a36  N.  Y.  Suk*.  1088)  af- 
firmed, with  costs,  with  leave  to  tiie  defendant 
to  plead  over  within  20  days,  opon  payment  of 
the  costs  of  the  demurrer  and  of  this  appeaL 

PLAINS,  Respondent  t.  BROOKLYN 
HEIGHTS  R.  CO^  Appellant  et  al.  (Supreme 
Court,  Appellate  Divblon,  Second  Department 
November  IS,  1912.)  Action  by  Frances 
Plaine,  an  infant  etc,  againat  the  Brooklni 
Heights  Railroad  Company  and  Henry  Gogh- 
Ian.  No  opinion.  Judgment  and  order  unani- 
mously affirmed,  witli  coats. 

PLAISTED  T.  SYRACUSE,  L.  S.  &  N.  R. 
CO.  (Supreme  Court,  Appellate  Divi^on, 
Fourth  Department  October  8, 1012.)  Action 
by  Nellie  Ptaisted  against  the  Syracuae,  Lake 
Shore  &  Northern  Railroad  Company.  No 
opinion.  Appeal  diamtosed,  wltitODt  coats,  vp- 
on  at^ulation  filed. 

PORTER,  Respondent,  t.  BOLDT,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Fourth  Department  October  16,  1912.)  Ac- 
tion by  Samuel  J.  Porter  againat  George  C. 
Boldt  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

PORTER,  Appellant,  t.  INTERNATIONAL 
RY.  CO.,  Ztespondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
2,  1912.)  Action  by  Louise  Porter  against 
the  International  Railway  Company.  No  oinn- 
ion.  Motion  gnmtedt  and  appeal  diamiased, 
with  costs. 

POUCH  et  aL,  Resp(mdeQta,  v,  CANTUS, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  4,  1912.) 
Action  by  Frederick  H.  Pouch  and  another,  as 
executors,  etc,  of  Alfred  J.  Pouch,  deceased, 
against  Josephine  H.  Cantna.  No  opinion. 
Order  affirmed,  with  8K>  coats  and  diabntac* 
menta. 

In  re  PUBLIC  SERVICE  COMMISSION. 
(Supreme  Court,  Appellate  Division,  Second 
Department  October  18,  1912.)  In  ^e  mat- 
ter of  the  application  of  the  Public  Service 
Commission,  ete.,  for  the  appointment  of  three 
commisslonera,  Steinway  Tunnel  and  Queens- 
boro  Plaza  Route.  No  opinion.  Motion  grant- 
ed, and  newspapers  designated. 

PYNE,  Respondent,  T.  CURRAN  et  at.  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
EHiBt  Department  October  IS^  1912.)  Action 
by  Anne  Pyne  against  Catherine  Curran  and 
others.  W.  G.  Mulligan,  of  New  York  City, 
for  appellants.  W.  B.  Em^,  of  New  York  City, 
for  rpspoudent  No  opinion.  Order  affirmed, 
with  flO  costs  and  disbursements.   Order  filedL 
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OrARANTA,  EeBpondent,  t.  GHITFIN- 
WHITE  SHOE  CO.,  Appellant  (Supreme 
Coart,  Appellate  Divlsioii,  Second  Department 
MoTember  1, 1912.)  Action  by  Thomaao  Quar- 
anta  against  the  Griffin-White  Shoe  Clompany. 

FEB  CUKIAM.  Order  of  the  Comity  Court 
of  Kings  County  reversed,  with  flO  costs  and 
disbaraementB,  and  motion  granted,  without 
«08t8,  on  the  groond  that  the  defendant,  on 
the  face  of  the  motion  papers,  was  entitled  nn- 
«uestionab^  to  the  relief  sooght  See.  also, 
136  N.  y.  Snpp.  U45. 

QUATLSI  &  SON,  Respondent  y.  LAWSON 
HOSE  CO.  NO.  5.  Appellant  (Sapreme  Court 
Appellate  Diviaion,  llilrd  Department  Sep- 
tember 27,  1912.)  Action  by  Quayle  A  Son 
againjft  the  Iawbou  Hose  Company  (No.  6.) 
No  opinion.  Order  affirmed,  with  |10  costs 
and  dlaborsaments. 

QDINN,  Respondent,  t.  NASSAU  ELEC- 
TRIO  B.  CO.,  Appellant  (Snpreme  Conrt 
Appellate  Division,  Second  DeMrtment  No- 
vember 15,  1912.)  Action  by  Peter  J.  Qninn 
against  the  Nassan  Electric  Railroad  Company. 
No  opinion.  Judgment  and  o^r  oi  the  Coun- 
ty Ooart  of  Kinga  Goon^  tnuudmonaJy  affirm- 
«d,  with  costal 

RADNER,  Respondent  LOCKPORT 
LIGHT.  HEAT  &  PQ-vmi  CO.,  Appellant,  et 
aL  (Supreme  Court  Appellate  Division, 
Fourth  Department  October  8,  1912.)  Ac- 
tion by  Ida  H.  Raduer,  as  administratrix,  etc., 
against  the  Lockport  Light  Heat  &  Power 
Company,  impleaded  with  another.  No  opin- 
ion. Interlocutory  Judgment  affirmed,  with 
costs,  with  leave  to  the  defendant  to  plead  over 
within  20  days,  upon  payment  of  th«  coata  of 
Che  demurrer  and  of  this  appeal. 

RAFKIN,  Appellant,  v.  SOUTHERN  PAO. 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  Second  Department  October  4, 
1912.)  Action  by  Peter  RafUn  against  the 
Stoatfaem  Pacific  Company.  No  opinion.  Or- 
der denying  motion  for  new  trial  unanimously 
affirmed,  mtb  coata. 

RAMMATJRO,  Respondent,  HXINOIS 
SURETT  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  Oc- 
tober 4,  1912.)  Action  by  Francesco  Bam- 
manro  against  the  HUnois  Surety  Company. 
No  o^idcm.  Judgment  and  order  affirmed,  with 
coita. 

RASTE7ETB1B  et  aL  HOENINGBB  et  aL 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  IS,  1912.)  Action  by  Elis- 
abeth Bastetter  and  ottiers  uainst  John  C. 
Hoeninger.  as  executor,  and  others.  No  opin- 
ion. MotioD  denied,  with  $10  coat*.  Ctrder 
filed.  See,  also,  186  N.  T.  Snpp.  061. 


REAI/TY  PROTECTIVE  CO.,  Appellant,  v. 
CORD  METER  CO.,  Respondent  et  a).  (Su- 
preme Court,  Appellate  Division,  Second  De- 


partment September  10,  1912.)  Action  hy 
the  Realty  Protecttre  Compaiv  againat  the 
Cord  Meyer  Company,  Impleaded  with  another. 
(Appeal  No.  L) 

PER  CURIAM.  Order  affirmed,  with  «10 
costs  and  dlsburaementa. 

WOODWARD,  X,  dissents 

REALTY  PROTECT!^  CO.,  AppeUant  t. 
MEYER,  Respondent  et  aL  (Supreme  Court 
Appellate  Diviaion,  Second  Department  Sep- 
tember 10.  1012.)  Action  by  the  Realty  Pro- 
tective Company  against  Cord  Meyer,  implead- 
ed with  another.   (Appeal  No.  2.) 

PEB  CURIAM.  Order  affirmad,  with  $10 
coata  and  disbursements. 

WOODWABD,  J.,  disaentfl. 

REEVE,  Appellant  REEVE.  Respondent 
(Supreme  Court  Appellate  Division.  Second 
Department  September  10.  1912.)  Action  by 
Oscar  M.  Reeve,  an  infant  by  John  T.  Beeve. 
his  guardian  ad  Stem,  against  Anna  McKenna 
Beeve.   

PBK  fimtTAW^    Judgment  affirmad,  with 

COStL 

WOODWABD,  J„  diasents 

REIGLE.  Respondent  v.  LEHIGH  VALLEY 
B.  CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Fourth  Department  October  8, 
1912.)  Action  by  Willis  W.  Beigle,  an  infant, 
etc.,  against  the  Lehigh  Valley  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

REIZENSTEIN,  Appellant  t.  MILLER  et 
aL,  Respondents.  (Sapreme  Court  Appellate 
Division,  Second  Department  November  1, 
1912.)  Action  by  Charles  Reizenatein  againat 
Abraham  Miller  and  others.  No  oi^nion. 
Judgment  affirmed,  with  costs. 


RENAUI/T  FRfeKES  SFJXING  BRANCH, 
Inc.,  V.  8EWELL  &  ALDEN.  (Supreme 
Court  Appellate  Diviaion,  First  Department 
October  IS,  1012.)  Action  by  the  Renault 
Frftrea  Selling  Branch,  Incorporated,  against 
Sewell  &  Aid  en.  No  opinion.  Motion  granted. 
Settle  order  on  notice.  See,  alao,  ISS  N.  7. 
Snpp.  800. 

REKKAFF,  Bespondent  v.  NASSAU  ELEC- 
TRIC B.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  I>epartment  Sep- 
tember 10,  1012.)  Action  bt  Abraham  Rea- 
kaff  against  the  Naasau  Electne  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

REYNOLDS,  Appellant  v.  TOV7N8END  et 
aL,  Respondents,  ^npreme  Court  Appellate 
Division,  Second  Department  •  October  4, 
1912.1  Action  by  Mabel  A.  Reynolds,  as  ex- 
ecutrix, etc,  of  George  Osmar  Reynolds,  de- 
ceased, against  Jamea  M.  Townaend  and  otnera. 
No  opinion.   Jndgm«it  affirmed,  witti  coats. 
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R.  o.  Packard  go.,  Appellant,  t.  cnr 

OF  NEW  TOBE,  RespoQdent  (Supreme 
Court,  Appellate  Divialon,  First  Department. 
October  IS,  1»X2.)  Action  by  the  R.  G.  Pack- 
ard Companr  against  the  Ci^  of  New  York. 
A.  B.  Kellore,  of  New  York  City,  for  appel- 
lant, a  h.  Barber,  of  New  York  Cltr,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
SIO  CMts  and  dlsbnraemeatt.  Order  filed. 
See,  also,  137  N.  Y.  Snpp.  9. 

RICHFIELD  COMMERCIAL  &  SAVINGS 
BANK,  Respondent,  PURDY,  Appellnnt 
(Supreme  Court,  Appellate  Divtaion,  First  De- 

gartment.  October  25,  1012.)  Action  by  the 
:ichfield  Commercial  &  Savinga  Bank  against 
Sarah  F.  P\irdy,  as  executrix.  F.  S.  Gannon, 
Jr.,  for  appellant.  G.  J.  McDonnell,  of  New 
York  City,  for  reapondenL  No  opinion.  Judg- 
ment and  order  affirmed,  with  coata.  Order 
filed. 

RIDER,  Respondent,  t.  GALLO  et  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  16,  1912.) 
Action  by  Eldward  W.  Rider  against  Saverio 
Gallo  and  another,  impleaded  with  others. 
(Action  No.  2.)  No  opinion.  Judgment  af- 
firmed, with  coata.  See,  also,  137  N.  Y.  Sapp. 
114(K 

RIDER,  Reapondent,  v.  OALLO  et  al.^  Ap- 

Sellanta.  (Sapreme  Court,  Appellate  Division, 
econd  Department.  November  16,  1912. ) 
Action  by  Edward  W.  ZUder  against  Saverio 
Gallo  and  another,  impleaded  -with  othera. 
(Action  Mo.  8.)  No  opinion.  Jn^ment  affirm- 
ed, with  coats.  See.  also,  137  N.  Y.  Snpp^  1140. 

'  RIDER,  Respondent,  v.  GAUjO  et  aL,  Ap- 
pellants. (Supreme  Court,  Appellate  Divi- 
sion.  Second  Department.  November  15, 
1912.)  Action  by  Edward  W.  Rider  against 
Saverio  Gallo  and  another,  impleaded  with  oth- 
ers. (Action  No.  i.)  No  opinion.  Jadgment 
affirmed,  with  coats.  See,  alao,  137  N,  Y. 
Supp.  1140. 

RIDER,  Respondent,  v.  GAIXO  et  al,.  Ap- 
pellants. (Supreme  Court,  Appellate  Divlaion, 
Second  Department  November  16,  1912. ) 
Action  by  Edward  W.  Rider  against  Saverio 
Gallo  and  another,  impleaded  with  others. 
(Action  No.  6.)  No  opinion.  Judgment  af- 
firmed, via  coats.  See,  also,  137  N.  Y.  Snpp. 

114a 

RIDBK,  Respondent.      GALIjO  et  al.,  Ap- 

gellants.  (Supreme  Court,  Appellate  Division, 
econd  Department  November  16,  1912.)  Ac- 
tion by  Edward  W.  Rider  against  Saverio  Gal- 
lo and  another,  impleaded  with  others.  (Ac- 
tion No.  6.)  No  opinion.  Ji^gment  affirmed, 
with  costs.   See,  also.  137  N.  Y.  Supp.  1140. 


RIDEXR,  Respondent  v.  GAIXO  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
liecond  Departmeot  November  16.  1912.)  Ac- 
tion by  Edward  W.  Rider  against  Saverio  Gal- 


lo and  another.  Impleaded  wltii  others.  (Action 
No.  7.)  No  opinion.  Judgment  affirmed,  with 
coats.   See,  auo,  137  N.  Y.  Snpp.  1140. 

RILEY,  Reapondent  v.  RANSOM  et  aL.  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  October  18.  1912.)  Ac* 
tion  by  Elizabeth  B.  Riley  against  Eleanor  M. 
Ransom  and  others.  No  opinion.  MotiMi  to 
dlsmisa  appeal  denied,  with  $10  costs. 

RITGHGY,  Appellant  t.  RITOHSY,  Re- 
spondent  (Sapreme  Court,  Appelate  Division, 
First  Department  October  IS.  1912.)  Action 
Sarah  P.  Rltchey  against  Henry  F.  Ritchey. 
J.  Newman,  of  New  York  City,  tor  appellant 
W.  Lk  Stone,  of  New  York  City,  for  reapondent 
No  opinion.  Order  affirmed,  withoat  pE«iadie« 
to  renewal  on  proof  of  chaiige  in  ddendant's 
financial  condition.   Order  filed. 

In  re  ROBINSON.  (Supreme  Court  A^l- 
late  Division,  First  Department  October  18, 
1912.)  In  the  matter  of  Geo.  Robinson,  an 
attorney.  With  this  case  has  been  consolidated 
in  this  court  cases  bearing  titl«i  as  follows: 
Matter  of  William  A.  Hayes,  an  attorney:  Mat- 
ter of  Clifford  L.  Beare,  an  attorn^;  Matter 
of  Eldward  V.  Slanson,  an  attorney;  and  Mat- 
ter of  Chester  A.  Baylisa,  an  attorney.  No 
opinioiM.  Referred  to  official  referea.  Settle 
orders  on  .notice. 

In  re  ROESOH.  (Supreme  Gonrt,  AppeUate 
Division,  Second  Department  October  18. 
1912.)  In  the  matter  of  John  B.  Roescb,  aa 
attorney.  No  opinion.  The  proceeding  is  abat- 
ed by  the  death  of  the  re^oodent. 

ROGERS,  Respondent  v.  ATLANTIO,  G.  & 
P.  CO.,  Aiwellant  (Snpieme  Court  AppeUate 
Division,  Third  Department.  Septonber  11, 
1912.)  Action  by  Elizabeth  M.  Rogers  against 
the  Atlantic,  Gulf  &  Pacific  Company.  No 
opinion.  Judgment  and  order  unanunouslr  af- 
firmed, with  costs,  on  the  authority  of  Dix  v. 
Jaquay,  94  App.  Div.  654,  88  N.  Y.  Supp.  228, 
and  the  former  decision  in  this  case.  142  Aw* 
Div.  923,  127  N.  Y.  Snpp.  1141. 

ROGERS,  Respondent  NEW  YORK 
CENT.  &  H.  B,  R.  CO..  Appellant  (Supreme 
Court  Appellate  DIvidon,  Fourth  Department 
October  2,  1912.)  Action  by  Sadie  H.  Bonrs, 
as  administratrix,  ete.,  against  the  New  XorK 
Central  &  Hudson  River  Railroad  Company. 
No  opinion.  Order  affirmed,  with  $10  costs  ami 
disbursements. 

ROGOWSKI  T.  BRILL  (two  casea).  (Su- 
preme Oonrt,  Appellate  Divirion,  First  Depart- 
ment November  1,  1912.)  Actions  by  Heoii 
Rogowski  against  Max  Brill.  No  opinion.  Ap- 
plications  granted.  Orders  signed.  See,  alsot 
74  Hiac  Rep.  472,  182  N.  Y.  Snpp.  870;  182 
N.  Y.  Supp.  1144. 

ROMAIN.  Respondent  T.  IX)NG  ISLAND 
B,  CO.,  Appellant  (Supreme  Court,  AppeOata 
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DiTisloD,  Second  Department  October  4, 1912.) 
Action  bj  Frank  Bomain,  Jr.,  aa  infaat,  etc., 
wainit  the  Long  Island  Railxoad  Company- 
No  opinion.  Motions  dented,  withoat  costs. 
See,  also,  136  N.  Y.  Supp.  1146u 


ROONET.  Hespondeat,  v,  BROOKLYN 
HEIGHTS  R.  CO.,  Appelant.  <Sapreme 
Court,  Appellate  Division,  Second  Department 
September  10,  1912.)  Action  by  John  Boone; 
against  tlie  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  of 
the  Oonn^  Court  of  Qaeena  Countj  nnanlmons- 
Ij  afflnned,  with  coati. 

In  re  ROSE.  (Supreme  Conrt.  Appellate  Di- 
Tision,  Third  Department  September  27, 
1912.)  In  the  matter  of  the  jadiclal  settle- 
ment of  the  accounts  and  proceedinES  of  Elmer 
Rose,  administrator,  etc.,  of  the  estate  of  Peter 
Rose,  deceased,  and  in  the  matter  of  the  appeal 
of  said  Elmer  Rose,  as  anch  administrator,  from 
V&Tt  of  decree  and  dedsion  of  the  Surrogate's 
Court  of  the  County  of  Rensselaer,  allowing 
'Claim  of  J.  A.  Sipperly  {or  legal  services,  etc. 

PER  CURIAM.  Motion  to  dismiss  denied, 
provided  the  appellant  serves  a  notice  of  appeal 
OB  the  next  oC  kin  and  files  a  proper  bond  nn- 
•der  section  2577.  Code  Civ.  Froc,  to  perfect  his 
appeal  within  10  days,  and  pays  respondent 
$10  costs  of  this  motion  within  10  days  after 
service  of  the  order  of  this  court  on  appellant's 
attorney;,  otherwise,  motion  granted,  with  $10 
«ostB  to  respondent. 


ROSELLR  Respondent,  t.  BROOKLYN,  Q. 
C  &  8.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Sep- 
tember 10.  1912.)  Action  by  Harry  Roselle 
against  the  Brooklyn,  Queens  County  ft  Sab- 
urban  Railroad  Company.  No  opinion.  Judg- 
ment and  order  onanlmously  affirmed,  with  costs. 


ROSENBADM,  Respondent  t.  LEVIN  Ap- 

gellant.  (Supreme  Court  Appellate  Division, 
eeond  Department  October  4.  1012.)  Action 
hr  William  nosenbaum  against  Morris  Le^n. 
Mo  opinion.  Order  affirmed,  with  $10  oosts  and 
^sbursements. 


In  re  ROWLAND  et  al.  (Supreme  Court 
Appellate  IHvision,  Second  Department  No- 
Tember  15,  1912.)  In  the  matter  of  the  judl- 
'Cial  settlement  of  the  account  of  Laora  E.  Row- 
land and  others.  In  witich  the  Brooklyn  Trust 
<i!ompany,  as  trustee,  and  Richard  M.  Henry, 
as  special  guardian,  etc,  are  appellants.  No 
■opinUm.  Uotlons  to  dismiss  appeals  denied, 
without  costs.  See,  also^  187  N.  xTSnpp.  1010. 

In  re  RUDDICK.  (Supreme  Court  Appel- 
late Division,  f^mt  Department  October  18, 
1912.)  In  the  matter  of  William  B.  Ruddiek. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
'disbursements.   Order  filed. 


RUSSELL  T.  AMERICAN  OAS  &  ELEC- 
fTRIC  CO.  (Supreme  Court  Appellate  Divi- 
«ion,  rirst  Department  October  18,  1912.) 
Action  ^  Charles  M.  Russell  against  the  Amer- 


ican Gas  &  Electric  Oompany.  No  opinion. 
Motion  denied,  with  $10  costs.  Older  filed. 
See,  also,  136  N.  T.  Snpp.  602. 

RYDEat  Respondent,  t.  O'DELL  &  EDDY 
CO.,  Appellant  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  October  16,  1912.) 
Action  by  Horace  R.  Byder  against  the  ODell 
&  Eddy  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the  ground 
that  the  failure  to  properly  guara  the  saw  wan 
Dot  the  proximate  cause  of  th«  accident  and 
that  under  the  circumstances  shown  bjr  the  evi- 
dence the  saw  was  properly  guarded. 

R.  &  S.  REALTY  CO.,  Respondent  v.  HUD- 
SON REALTY  CO.  et  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. October  25.  1912.)  Action  by  the  R.  & 
S.  Realty  Company  against  the  Hudson  Realty 
Company  and  others.  J.  Franlc  of  New  Yonc 
City,  for  appellanta.  J.  N.  Helfat  of  Nev 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order  filed. 

In  re  SALATANNO.  (Supreme  Court,  Ap- 
pellate Division.  Second  Department  October 
IS.  1912.)  In  the  matter  of  the  application  of 
Alexander  Salavanno.  No  opinion.  Motion  de* 

nied. 

SALOMON  et  al.,  Respondents,  v.  W.  J. 
FARRBLL  CO.,  Inc.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department 
Noreinber  i,  1912.)  Action  by  Maurice  Salo- 
mon and  another  against  the  W.  J.  Farreil 
Company,  Incorporated.  F.  A.  Winslow,  of 
New  York  City,  for  appellant.  B.  Rogers,  of 
New  York  City,  for  respondents.  No  oi^niim. 
Order  affirmed,  with  |10  costs  and  disburse- 
ments. Older  filed. 

In  re  SANBORN.  (Supreme  Court,  Appel- 
late Division,  Second  Diepartment.  October  11, 
1912.)  In  the  matter  of  Addison  S.  Sanborn, 
an  attorney. 

PER  CURIAM.  The  practice  of  using,  even 
temporarily  and  with  purpose  of  immediate  re- 
payment the  money  of  a  client  by  his  lawyer, 
without  authority.  Is  condemned,  and  has  in  the 
present  instance  resulted  in  painful  consequences 
to  respondent;  hot.  In  view  of  his  usual  good 
professional  conduct,  it  is  unnecessary  to  pro- 
ceed farther  in  matter  of  discipline. 


SANDFORD  t.  CRANE  et  al.  (Supreme 
Court.  Appellate  Division,  Second  Deparbnent 
November  15, 1912.)  Action  by  Isabel  Sandford 
against  Antoinette  Crane  and  others.  No  opin- 
ion.  Judgment  affirmed,  with  costs. 

SARANAC  LAND  &  TIMBER  CO.,  Re- 
spondent. V.  ROBERTS,  Comptroller,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Third  Department.  September  27,  1912.)  Ac- 
tion by  the  Saranac  Land  &  Timber  Company 
against  James  A.  Roberta,  as  Comptroller,  etc 
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(Aietton  No.  1.)  No  oidni<nL  Jodgment  and  oi^ 
der  anaiUaioiMir  affirmed,  with  ecwta. 

SABANAC  LAND  &  TIMBER  00.,  Keapond- 
ent,  V.  ROBBBrS,  Comptroller,  Appellant 
(Supreme  Court,  Appellate  DiviBlon,  Tnird  De- 
sartment  September  27,  X912.)  Action  by  the 
Saranac  Land  &  Timber  Company  against 
James  A,  Boberts,  as  Comptroller,  etc.  (Action 
No.  2.)  No  opinion.  Jad^ment  and  order 
nnanimonsly  afllirmed,  with  costs. 

SGfOSINKE  et  aL,  Reepondenta,  t.  ROSEN- 
BERG, Appellant,  ^npreme  Court.  Appel- 
late DlTiiion,  Fourth  Department.  October  2, 
1912.)  Action  by  George  C.  Schmioke  and 
another  against  Anna  RoseoberK.  No  opinion. 
Judgment  affirmed,  with  costs.  New  trial  to 
be  bad  in  Bocbester  Municipal  Coort  on  the 
16tta  day  of  October,  1912,  at  10  o'clock  in  the 
forenoon.  See.  alao,  186  App.  DIt.  010,  120 
N.  T.  Bnpp.  1146. 

SCHMHT  et  al.,  Bespondenta,  r.  DTTELL 
et  aL.  Appellanta.  (Supreme  Court,  Appellate 
Di^mi,  Second  Department  October  4, 1912.) 
Action  by  Robert  Sdunitt  and  another  againat 
Jamea  Diiell  and  othera.  No  opinion.  Motion 
denied,'  without  coata. 

8GHULTIS.  Respondent,  t.  WATERBUBT 
CO.,  Appellant  (Sapreme  Court,  Appellate  Di- 
vision, Second  Department  October  4,  1912.) 
Action  by  George  A.  Schultia  against  the  Wa- 
terbury  Company.  No  opinion.  Motiona  de- 
nied, without  coatL  See,  alao,  187  N.  T.  Supp. 
8^. 

SOHWABTZ  v.  DUNNE  et  al.  (Supreme 
Court,  Ajm;>ellate  Division,  First  Department 
October  18,  1912.)  Action  by  Joseph.  SchwarU 
a^init  Charles  J.  Dunne  and  otheis.  No  opin- 
ion. Motion  to  dinniaa  appeal  granted,  with 
910  coata.  Order  aied. 

SCOTT  T.  KELLY.    Supreme  Court,  Ap- 

Iellate  Diviaion,  Second  Derartment  October 
1,  1912.)  Appeal  from  Westchester  County 
Court  Action  by  George  H.  Scott  againat 
George  T.  KelW.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  plaintiff's 
motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed, without  opinion.  Harold  S.  Recknagel, 
of  New  York  Oity,  for  appellant  William  A. 
Walsh,  of  Yonkers,  for  respondent 

FEB  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Weateheeter  County  affirmed, 
with  coata.  HIRSOHBBIRO,  WOODWARD, 
and  RICH,  JJ.,  concur. 

BURR,  J.  I  dissent  Plaintiff  waa  not  In- 
jured by  a  defective  acaffold.  If  the  plank 
which  waa  laid  on  the  brick  plera  16  inches 
high,  which  was  placed  on  the  regnlar  eeafCOld, 
could  itaeU  be  called  a  scaffold,  and  ff  we 
ahould  concede  that  It  waa  a  defective  scaffold, 
plaintiff  was  not  injured  thereby.  Defendant 
was  removing  this  improper  atmcture,  when 
one  of  plaintifTs  fellow  servants  carelessly 
dropped  a  brick  and  Injured  Unu  This  being 


a  common-law  action  for  neh  natflgenee,  de- 
fendant Is  not  liable. 


SCOTT  V.  SMITH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
18,  1912.)'  AcHon  by  Wifllam  Scott  against 
Francia  D.  Smith.  No  o^nion.  AmiUeatioa 
denied,  with  $10  costs.   Order  signed. 

SCUNDI,  Respondent,  v.  STEPHENS.  Ap- 
pellant (Supreme  Court,  Appellate  Division,. 
Second  Department  November  15,  1912^  Ac- 
tion by  Giovanni  Scundl  againat  John  F.  Ste- 
phens. No  opinion.  Judgment  affirmed,  witb 
costs. 

SEALT,  .Respondent,  v.  OOHN,  AppellaoU 

glnpreme  Court,  Appellate  Divinon,  Second 
epartment  September  10,  1912.)  Action  by 
Lillian  D.  Sealy  againat  Hugo  Cobn.  No  opin- 
ton.   Judgment  affltmed,  with  costs. 

SELLS  et^aL  v.  AUTOGRAPHIC  REGIS- 
TER CO.  (Supreme  Court  Appellate  Division, 
First  Department.  Jirtie  22,  1912.)  Action  by 
Elijah  W.  Sells  and  others  a^nst  the  Auto- 
graphic Register  Company.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied,  wiui  $10  costs. 
Order  filed.  See,  also,  184  N.  T.  Suro.  1085; 
136  N.  Y,  Supp,  1147. 


SELLS  et  aL  v.  AUTOGRAPHIC  REGIS- 
TER CO.  (Supreme  Court,  Appellate  Division^ 
First  Department  June,  1912.)  Action  by 
Elijah  W.  Sells  and  others  against  the  Auto- 
graphic Register  Company.  No  opinion.  Mo- 
tion to  diamisB_a£peaI  denied,  with  $10  costs. 


SHEEHAN,  Respondent,  v.  NEW  YORE 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department- 
October  8,  1912.)  Action  by  Jeremfah  Shee- 
han,  as  administrator,  etc,  a^nst  the  New 
York  Central  A  Hudson  River  Railroad  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  aiDrm- 
ed,  with  Costs. 

SPRING,  J.,  not  sitting. 

SHEELGY,  Respondent,  v.  WILLIAMS,  Ap- 
pellant (Supreme  Court  Appellate  Diviaion^ 
Second  Department  November  15,  1912.)  Ac- 
tion by  David  Sheeley  against  Eliza  Jane  Wil- 
liams. No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

SHELLAS  et  al..  Appellants,  v.  ARVERNB 
BLDG.  CO.,  Bespondent  (Sapreme  Court,  Ap- 
pellate Division,  Second  Department  October 
4,  1912.)  Action  bT  George  W.  Sheilas  and 
another  against  the  Arveme  Building  Company. 
No  oi^lon.  Judgment  of  tbio  Goon^  Court  of 
Kings  affirmed,  with  costs. 


SHOYER  et  at  V.  PHCENIX  KNITTING 
WORKS.  (Supreme  Court.  Anpellate  Division, 
First  Department  November  8, 1912.)  Appeat 
from  Special  Term,  New  York  County.  Action 
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Daniel  W.  Shmnr  toA  mattux  u^iiat  the 
FheDiz  Knitting  Woriu.  Tzom  en  oiAer  leas- 
ing defendaat's  motion  for  particulars  of  plain- 
tiff's complaint  and  reply,  it  appeals.  Modified 
atki  afflnned.  B.  L.  StoweU.  of  New  York 
City,  for  appellant.  Achilles  H.  Kohn,  of  New 
York  Qty,  for  re^ndents. 

PER  CURIAM.  The  order  appealed  from 
will  be  modified,  by  graDtins  the  defendant's 
motion  for  particnjaia  as  spedfied  in  para- 

Saphs  &  to  17,  incInslTO,  of  the  demand,  in  ad- 
don to  dioae  already  gxanted,  and,  as  so 
modified,  Is  affirmed,  wlt£ont  costs  to  ^ther 
party  In  tbia  court 


SmWAY,  Respondent,  t.  SmWAT,  A 
lant     (Supreme   Court,   Appellate  Division, 
Second  Department   October  4,  1912.)  Action 
by  Mary  S.  Sidway  asainst  Harold  S.  Sidway. 

PER  CURIAM.  MoUon  to  dismiss  appeal 
denied,  on  condition  that  the  appellant,  within 
10  days,  pay  the  counsel  fee  on  appeal  already 
awarded  by  order  of  the  Special  Term,  and  al- 
so the  Bam  of  SSOO  on  account  of  the  arrears 
of  alimony,  azn  perfect  bit  appeal,  place  the 
case  on  the  next  calendar  of  tbis  court,  and  be 
ready  for  argument  when  reached;  otherwise, 
motion  nanted,  with  $10  costs.  Sec^  also,  187 
N.  Y.  Supp.  U48.  * 

SIDWAY,  AppeDant,  v.  SIDWAY,  Respond- 
ent (Supreme  Court,  Appellate  DiviBion,  Sec- 
ond Department.  November  1,  1912^  Action 
hT  Mary  S.  Sidway  against  Harold  S.  Sidway. 
Ivo  oiHnion.  Order  affirmed,  vlthoot  costs. 
See,  tSMfh  137  N.  Y.  Sapp.  1143. 


SILVERMAN  t.  CAPPEL.  (Supreme  Court, 
Appellate  Division,  First  Department,  Octo- 
ber 18,  1912.)  Action  by  Hyman  H.  Silver^ 
man  against  Peter  P.  Cappel.  No  opinion. 
Motion  to  dismiss  appeal  granted,  with  $10 
fx>8ts,  unless  appdlsnt  comply  with  terms  stat- 
ed  In  order.  Order  filed. 


In  le  SIMMONS  et  aL  (Supreme  Court,  Ap- 
pelate Division.  Second  Department.  Sep- 
tember IC^  1912.)  In  the  matter  of  the  appli- 
cation and  petition  of  J.  Edward  Simmons  and 
others,  etc.  Hill  View  Reservoir,  Section  Mo. 
2,  Parcel  No.  119. 

PER  CURIAM.  Order  of  confirmation  af- 
firmed, with  $10  costs  and  disbursements. 

BURR,  J.,  dissents,  upon  the  fcronnd  that 
the  evidence  Is  not  dear  that  the  "chute"  which 
it  is  claimed  gives  special  value  to  this  prop- 
erty as  a  race  track  was  in  existence  when  the 
title  vested  in  the  city.  There  is  some  evidence 
that  It  was  constructed  afterwards. 


SIMONS,  Respondent,  v.  INTERNATION- 
AL RY.  CO.,  Appellant  (Supreme  Conrt,  Ap- 
pellate Diviuon.  Fourth  Department  October 
1^  1912J    Action  by  Caroline  J.  Simons,  as 


administratrix,  eta,  against  tin  International 
Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirmr' 
ed,  with  costs. 

FOOTB,  3^  dissents.  SPRING.  not  sit- 
ting. 

SIRE,  Respondent,  v.  BROWNING,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department.  November  1,  1012;)  Action 
by  Meyer  L.  Sire  uainst  Edward  F.  Brown- 
ing. C.  B.  Thomall.  of  New  YoA  City,  for 
appellant  H.  B.  Johnson,  of  New  York  City, 
for  req>ondent  No  opinion.  Judgment  affirm- 
ed, with  costs.  Order  filed.  See,  also,  140 
App.  DIt.  943,  184  N.  Y.  Supp.  1148. 

SKINNER,  Respondent,  v.  DENTON,  Ap^ 
pellant  (Supreme  Court,  Appellate  Division, 
Second  Department  October  4,  1912.)  Action 
by  James  H.  Skinner  against  Jacob  I.  Denton. 
No  opinion.  Motion  denied,  ou  condition  that 
the  appellant  perfect  his  appeal,  place  the  case 
upon  the  next  calendar  of  this  court,  and  be 
ready  for  argument  when  reached;  otherwise^ 
motion  granted,  without  costs. 


SKIPPANI.  Respondent  t.  NEW  YORK,  O. 
&  W.  JRY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 1,  1012.)  Action  by  Alfranzina  Skip- 
pani,  as  administratrix,  against  the  New  York, 
Ontario  &  Western  Railway  Company. 

PER  CURIAM.  Order  afflnned,  with  |10 
costs  and  disbuisements. 

THOMAS,  J.,  dissents. 

SLAUGHTER,  Respondent,  TURKEL  et 
aL,  Appellants.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  October  18,  1912.) 
Action  by  Alexander  F.  Slaughter  against  Ber- 
nard Turkel  and  another.  A.  I.  Spiro,  of  New 
York  City,  for  appellants.  O.  H.  Francoeur.  of 
New  York  City,  for  respondent  No  opinion. 
Orders  affirmed,  with  ¥10  costs  and  disbum- 
menta.  Order  filed.  See,  ahw,  146  Ap^.  DlT. 
620, 131  N.  Y.  Supp.  324. 


SLAVIN,  Respondent  v.  O'LBARY  & 
FLANNAGAN  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  DeparUnent 
October  18,  1012.)  Action  by  William  Slavln, 
as  administrator  ^minst  the  O'Leary  ft  Flsn- 
nagan  Company.  E.  J.  Blair,  of  New  York 
City,  for  appellant.  W.  J.  Rosenstein,  of  New 
York  Ci^,  for  respondent  No  opinion.  Or- 
der afflrmed,  with  flO  costs  and  disbursements. 
Order  filed. 

SLINET,  Appellant  t.  FIRE  DES^ART- 
MBNT  OF  TOWN  OF  NEWTOWN  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  19, 
1912.)'  Action  by  John  R.  Sllnev  against  the 
Fire  Department  of  the  Town  of  Newtown  and 
others.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  See,  aim,  148  App> 
DIv.  980,  188  N.  Y.  Supp.  Si*.  ■ 
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SLOAN,  Respondent,  t.  STONE.  Appellant 
(Sopreme  Court,  Appellate  DiTicion,  Fourth 
Department.  October  18,  1912.)  Action  by 
Kate  A.  Sloan  against  Bela  B.  Stcne. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

BOBSON  and  FOOTE,  JJ.,  dissent 

SMITH,  Respondent,  t.  GBIOER,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  Novemoer  15,  1912.)  Action 
by  Jeffrey  Smith  against  William  Qeiger.  No 
opinion.  Order  affirmed,  without  coets.  See, 
also.  134  App.  DiT.  930,  118  N.  Y.  Snpp.  1143. 


SMITH,  Respondent,  t.  HELLMAN  et  al.. 
Appellants,  (gupreme  Court,  Appellate  Divi- 
■ion.  Second  Department,  Norember  1,  1912.) 
Action  by  William  H.  Smith  against  Oharlea 
Hellman  and  another. 

PER  CURIAM.  Under  the  complicated  cir- 
cumstances shown  in  the  record,  we  think  that 
the  default  of  the  defendants  should  have  been 
opened  on  proper  terms.  The  order  Is  there- 
fore reversed,  and  the  motion  to  open  the  de- 
fault and  vacate  the  judgment  is  granted,  on 
'  condition  that  the  defendants  within  20  days 
pay  to  the  plaintiff  the  sum  of  $30  costs.  In 
case  the  dexendants  fdl  to  comply  with  this 
direction,  the  order  Is  affirmed,  with  flO  costs 
and  disbursements. 

SMITH,  Respondent,  v.  INTERNATIONAL 
GIANT  SAFETY  COASTER  CO.,  Appellant 
(Supreme  Court  Appellate  Division,  Second 
Department  November  1,  1912.)  Action  by 
Mai^ret  Smith,  as  administratrix,  against  the 
International  Giant  Safety  Coaster  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

THOMAS,  J.,  votes  for  reversal,  upon  the 
ground  that  the  damages  are  not  warranted  by 
the  evidence. 

SMITH,  Appellant  v.  LUCKENBACH,  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  November  15, 
1912.)  Action  by  Mary  Smith,  as  administra- 
trix, etc.,  of  Joseph  Smith,  deceased,  against 
Edgar  F.  Luckenbach  and  others.  No  opinion. 
Reargnment  ordered,  and  case  set  down  for 
Wednesday,  November  20t  1912. 

SMITH,  Appellant,  v.  PARRY,  Respondent 

4 Supreme  Court  Appellate  Division,  Fourth 
lepartment    October  16,  1912J    Action  by 
John  Smith  against  Watkyn  W.  Parry, 

PER  CUBUM.  Judgment  affirmed,  with 
costs. 

SPRING,  J.,  not  sitting. 

SODEKSON  et  al..  Appellants,  v.  MUTUAL 
BEN.  LIFE  INS.  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  First  Department 
November  1,  1912.)  Action  by  Bessie  Sodek- 
Bon  end  another  agdinst  the  Mutual  Benefit 
Life  Insurance  Company.  H.  W.  Bridges,  of 
New  York  City,  for  appellants.  B.  G.  Pas- 
kua,  of  New  York  City,  for  respondent  No 


opinion.  Judgment  and  order  affirmed,  with 
costs.  Order  filed.  See,  also,  128  App.  Div. 
903,  m  N.  Y.  Sapp.  U47. 

SOTSKT,  Respondent,  v.  COHEN,  Appel- 
lant. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  November  1.  1912.)  Action 
by  Abraham  Sotsky  against  Abraham  Cohen. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.   See,  also»  136  N.  Y.  Supp.  1148. 

SPENCER,  Respondent,  t.  TIU^'gE  OF 
SALAMANCA,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  Octo- 
ber 18,  1912.)  Action  by  Mar;  Spencer  auinst 
the  Tillaj^  of  Salamanca.  No  opinion,  judg- 
ment ana  order  affirmed,  witii  costs. 

SPRINGS  et  al..  Appellants,  t.  HANOVER 
NAT.  BANK,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department  October 
26,  1912.)  Action  by  Richard  A.  Springs  and 
others  against  the  Hanover  National  Bank.  J. 
R.  Abney,  of  New  York  City,  for  appellants. 
C.  F.  Brown,  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  opiniou  la  145  App.  Div.  188. 
130  N.  Y.  Supp.  87.  Order  filed.  See,  also, 
145  App.  Div.  921,  133  N.  Y.  Snpp.  1151. 

SPRINTZ,  Respondent,  v.  COOPER,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  October  4,  1912.)  Action 
by  Charles  Sprints  against  Michael  Cooper. 
No  opinion.  Judgm«it  and  order  of  the  Coun- 
ty Court  of  Kings  0>unty  affirmed,  with  costs. 
See,  also,  135  N.  Y.  Supp.  1144. 


SPRINTZ,  Respondent  t.  COOPER,  Appel- 
lant (Supreme  Cfourt,  Appellate  Division,  Sec- 
ond Department  October  4,  1912.)  Action  by 
Samuel  Sprints  against  Michael  Cooper.  No 
opinion.  Judgment  and  order  of  the  County 
Court  of  Kings  County  affirmed,  with  costs. 
See,  also,  186  N.  Y.  Supp.  1144. 

In  re  SPUYTBN  DUYVIL  ROAD.  (Su- 
preme Court,  Appellate  Division,  First  Deirart- 
mcnt  November  1,  1912.)  In  the  matter  of 
the  Spuyten  DuyvU  Road.  No  opinion.  Mo- 
tion granted.  Questions  certified.  Order  filed. 
SM^also,  14S  App.  Dir.  917,  129  N.  X.  Supp. 


SQUIRES  T.  FITZHUQH  SJHTH  CO.  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  October  18,  1912.)  "  Action  by 
Lewis  Squires  against  the  Fitzhogh  Smith  Com- 
pany and  others.  No  opinion.  Motion  to  dis- 
miss appeal  (from  133  N.  Y,  Supp.  916)  granted, 
with  SIO  costs.  Order  filed.  Bee,  sfio,  150 
App.  Div.  924,  135  N.  Y.  Supp.  ni*. 

SQUIRES  T.  SMITH.  (Supreme  Court.  Ap- 

?ellate  Term,  First  Department  October  2St 
912.)  Appeal  from  City  Court  of  New  York, 
Special  Terra.  In  the  matter  of  supplementary 
proceedings  by  Lewis  Squires,  Jud^ent  cred- 


Digilized  by 


Google 


BngUOBANDUM  DBCraiONS 


U46 


itor,  against  Fitzhngh  Smith,  jaclgm«at  debtor. 
From  an  order  adjadsinK  the  Judgment  debtor 
in  contempt  for  evastre  answers,  he  appeals. 
Reversed.  Jere  Liebermann,  of  New  York  Cit;, 
for  appellant  Richard  S.  Harvey,  of  New 
York  City,  for  respondent 

SEABUBY,  J.  The  judgment  debtor,  a  man 
77  years  old,  In  failing  health  and  of  poor 
memory,  appeals  from  an  order  of  the  City 
-Court  adjudging  him  guilty  of  contempt  for 
-alleged  "evasive  anawers"  to  questions  put  to 
bim  upon  his  examination  in  proceedinss  sup- 
plementary to  execution.  The  order  adjudging 
the  judgment  debtor  in  contempt  recites:  "That 
on  said  examination  the  aaid  judgment  debtor 
willfully  refused  to  make  proper  answers  to 
material  questions  propounded  to  him  on  said 
examination  and  willfully  refused  to  disclose 
facts  within  his  knowledge  as  to  his  financial 
condition  and  as  to  hia  transfers  of  stock  to 
one  liizKie  Borgers  and  one  Dora  Scott  and 
willfully  refused  to  state  the  consideration  upon 
which  said  transfers  were  made."  The  alleged 
"evaaiveness"  consisted  in  the  statement  of 
the  judgment  debtor  that  he  did  not  remember 
certain  details  of  a  stock  transaction  in  which 
he  was  engaged  several  years  before.  While 
it  may  be,  aa  was  held  In  Matter  of  Becker  v. 
flerlich,  .72  Misc.  Rep.  157,  129  N.  Y.  Supp. 
614,  that  the  general  power  of  the  court  which 
is  reserved  In  subdivision  8  of  section  7S3  of 
the  Jadid^t^  Law  (ConsoL  Laws  1900,  c.  80), 
allows  tbe  pnnidiment  as  tor  a  dvU  contempt 
of  one  who  denies  knowledge  or  recollection  of 
matters  concerning  which  It  is  Incredible  that 
he  has  forgotten,  we  are  satisfied,  from  a  I'e* 
view  of  the  record  before  us,  that  this  is  not 
such  a  case.  We  think  that  the  discretion  of 
the  learned  <»>nrt  below  was  not  exercised  prop- 
erly in  this  case,  and  that  the  order  should  be 
reversed.  Order  reversed,  with  $10  costs  and 
disbursements,  to  be  applied  on  account  of  the 
judgmpnt   All  concur. 

S^UIRHJS,  Appellant  v.  VON  DERi  LIETTH, 
Kespoodeot.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  September  10, 1912.) 
Action  by  George  D.  Squires  against  Anna  Von 
Der  Lieth.  No  opinion.  Judgment  modified, 
b;  striking  out  the  words  "upon  the  merits,* 
and,  as  modified,  nnanimously  affirmed,  without 
costs. 


SQUTRBS,  Appellant  v.  VON  DESb  LIETTH, 
Hespondent.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  October  18,  1912.) 
Action  by  George  D.  Squires  against  Anna 
Von  Uer  Lieth.  No  opinion.  Motion  denied, 
without  costs.  See,  also,  137  N.  Y.  Supp.  1145. 


state:  bank  t.  COHEN  «t  al.  (Supreme 
Court  Special  Term,  New  York  County.  April 
9,  19120  Action  by  the  State  Bank  against 
Jacob  Cohen  and  another.  Motion  to  compel 
receiver  to  pay  over  moneys  ■  granted.  See, 
also.  124  N.  Y.  Supp.  433:  137  N.  Y.  Supp. 
U45.  WkOter  T.  Echn.  of  New  Yoik  City,  for 


the  motion.    Hays,  Herschfield  ft  Wol^  of 

New  York  City,  opposed. 

GIEGERICH,  J.  Under  the  decision  of  the 
Appellate  Division  of  the  Second  Department 
in  Abrahams  t.  Berkowitz,  146  App.  Dir.  063, 
131  N.  Y.  Supp.  257,  the  application  of  the 
plaintiff  that  the  receiver  pay  over  to  It  the 
funds  in  his  possession  on  account  of  the  mort- 
gage which  was  foreclosed  in  thig  action  must 
be  granted.    Settle  order  on  notice. 


STATE  BANK  v.  COHEN  et  aL  (Supreme 
Court,  Special  Term,  New  YorkCoun^.  April 
9,  191^  Action  by  the  State  Bank  against 
Jacob  Cobra  and  another.  Motion  to  compel 
receiver  to  pay  over  moneys  denied.  See,  also, 
124  N.  Y.  Supp.  433;  137  N.  Y.  Supp.  1145. 
H»ya,  Herschfield  &  Wolf,  of  New  York  City, 
for  the  motion.  Walter  T.  Kohn,  of  New  York 
City,  opposed. 

GIEGERICH,  J.  The  application  of  the 
American  Wi>olen  Company  of  New  York  must 
be  denied,  upon  the  authority  of  Abrahams  v. 
Berkowits,  146  App.  Div.  663,  131  N.  Y.  Supp. 
257.   Settle  order  on  notice. 


STATE  BANK,  Respondent,  v.  COHElN  et 
al.,  Appellants.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  18,  1912.) 
Action  by  the  State  Bank  against  Jacob  Cohen 
and  others.  D.  F.  Hays,  for  appellants.  W. 
T.  Kohn,  for  respondent  No  opinion.  Order 
(137  N.  Y.  Supp.  1145)  affirmed,  with  |10  costs 
and  disbursements.    Order  filed. 


STBINMAN  et  al.  v.  OONLON.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  18,  1912.)  Proceeding  by  Benjamin 
Stelnman  and  others  against  Sva  K.  Conlon. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  nnless  appellant  comply  with 
terms  stated  in  order.  Order  filed.  See,  also, 
m  N.  Y.  Sopp.  114a 

SlIEM,  RMpondent,  v.  OWENS,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  November  1.  1912J^  Action  by 
John  D.  Stem  against  Benjamin  v.  W.  Owens. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.  See,  dso,  149  App^  Div.  964,  183 
N.  T.  Snpp.  U46^ 

STEPHEN  HERRrrr  BUBIAIi  &  CREMA- 
TION CO.  T.  STEPHEN  BfERRlTT  CO.  et  al. 
(Supreme  Conrt  Appellate  Division,  First  De- 
partment. October  18,  1912.)  Action  by  the 
Stephen  Merrltt  Burial  &  Cremation  Company 
against  Stephen  Merritt  Company  and  others. 
No  opinion.  Motion  granted,  and  stay  con- 
tinued, on  defendants  filing  a  bond  as  stated  in 
memorandum  per  curiam.  Settle  order  on 
notice.  See,  also,  148  App.  Div.  911,  133  N. 
Y.  Supp.  1145. 

STRAUSS  v.  KINGS  COUNTY  LIOHTING 
CO.  (Supreme  Court  Appellate  IHvision, 
First  Department  October  18,  1912.)  Acti<Hi 
by  Max  Strauss  against  the  Einss  Gonn^ 
lighting  Company.  No  opinion.  AppUcatioa 
denied,  with  $10  costs.    Order  si^ed. 
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SULLIYA17,  AppelbBt.  t.  OONNEBS.  Be- 
spondeDt,  (Snpreme  Court,  Appellate  DM- 
don,  Fourth  Department  October  2,  1912.) 
Action  by  Margaret  E.  BnlliTon  against  Wil- 
llaa  J.  Oonners.  No  opinion.  Order  affirmed, 
with  $10  coBta  and  diibnnementi. 

SULLIVAN,  Appellant,  v.  CONNORS,  Re- 

rndent  (Supreme  Conrt,  Appellate  Divi- 
i.  Fourth  Department  October  16^912.) 
Action  by  Margaret  E.  SulIiTan  against  William 
J.  Gonnora,  No  opinion.  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  wiih  $10 
costs. 

SULLIVAN,  Appellant,  t.  MACK,  Bespond- 
ent  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  2,  1012.)  Ac- 
tion by  Manaret  E.  SnUiran  a^^dnst  Norman 
JSL  Mack.  No  oi^on.  Order  affirmed,  with 
$10  costs  and  disbnrsementa.  • 

8UTXON,  .^ipellant,  t.  BUTUtB,  Bespond- 
ent  (Supreme  Oourt,  Appellate  Division,  Sec* 
ond  Department.  NQvember  1,  1912.)  Action 
by  McWalter  B.  Sutton  against  William  E. 
Butler.  No  opinion.  Motion  denied,  without 
costs.   See,  also,  136  N.  T.  Supp.  1146. 

SZYMANSEI,  Appellant,  r.  SZTMANSKI. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Deiurtmeiit  October  8,  1912.) 
Action  by  Boles&w  S^rmaaski  against  Helena 
SzymanskL 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

McIiENNAN,  P.  J.,  dissents,  upon  the  ground 
that  it  was  a  question  of  fact  whether  the  title 
was  taken  in  the  name  of  the  wife  because  of 
fraud  practiced  upon  the  husband. 

SPRING,  J.,  not  sittinc. 

TARTER,  Respondent,  v.  MORGAN  et  aL, 
Appellants.  (Supreme  Conrt  Appellate  Divi- 
sion, Second  Department  October  18,  1912.) 
Action  bj  Joseph  A.  Tarter  agaiuat  William 
J.  Morgan  and  another.  No  opinion.  Motion 
denied,  on  condition  that  the  appellants  pay 
$10  costs,  perfect  their  appeal,  ^ce  the  case 
on  the  next  calendar,  and  be  ready  for  argu- 
ment when  reached;  otherwise,  moUon  grant- 
ed, with  $10  costs. 

In  re  TAYLOR.  (Supreme  Court  Appellate 
Division,  Second  Department  October  4, 
1912.)  In  the  matter  of  James  Taylor,  an  at- 
torney. No  omnion.  Motion  nanted.  See, 
also,  147  App.  mf.  986,  182  N.  y.  Supp.  ma 

THOMAS,  Appellant  v.  BELNORD  AUTO 
STORAGE  CO.,  ReBpondent  (Supreme  Court 
Appellate  Division,  First  Department.  Octo- 
ber 18,  19120  Action  by  Oscar  B.  Thomas 
against  the  B^ord  Auto  Storage  Cyompany. 
O.  B.  Thomas,  of  New  Tork  City,  for  appel- 
lant H.  M.  Flateau,  of  New  Tork  City,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.   Order  filed. 


TITLE  GOARANTBD  ft  TRUST  OO.  v. 
SUGERMAN  et  aL  Supreme  Court  Appel- 
late Division,  Second  Department  November 
16,  1012.)  Action  by  the  Title  Guarantee  & 
Trust  Company,  individually  and  as  exeeotor, 
etc.,  of  Mary  Anguata  Mott  deceased,  against 
Philip  Sugerman  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
coats.  See,  also,  14»  App.  Dir.  925, 133  N.  ¥. 
Supp.  1146. 

THOMAS,  J.,  concurs,  so  far  ma  the  disposi- 
tion of  the  fund  is  concerned,  but  dlnsnnts  as 
to  the  finding  that  Oit  loan  was  usurious. 

TOLAND  et  al.^  Appellants,  t.  BRACKEN 
et  aL,  Respondents.  (Supreme  Court  Appel- 
late Division,  First  Department  October  18, 
1012.)  Action  ^  Andrew  J.  Toland  and  an- 
other against  Gliomas  Bracken  and  others. 
W.  F.  Clare,  of  New  York  Ci^,  for  appel- 
lants. J.  J.  Cunueen,  of  Buffalo,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    €M«r  filed. 


TUPPBR,  Respondent  v.  TUPPER.  Appel- 
lant (Supreme  Court  Appellate  Division, 
Fourth  Department  October  8,  1912.)  Ac- 
tion by  Alfon  P.  Tupper  against  Jeannle  B. 
Tnpper.  

PER  CURIAM.  Order  reversed,  with  costs, 
motion  for  new  trial  denied,  and  verdict  of 
jury  reinstated.  Held,  that  the  verdict  of  the 
jury  upon  both  questions  submitted  to  them 
was  not  against  the  weight  of  the  evidence. 

ROBSON,  J.,  dissents. 

In  re  UNDERWOOD  et  aL  (Supreme  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 16,  1012.)  In  the  matter  of  the  j^dal 
settlement  of  the  accounts  of  Henry  GL  Under- 
wood and  William  T.  Morris,  as  executors,  ete., 
of  Henrietta  J.  Monell,  deceased. 

PER  CURIAM.  Decree  affirmed,  with  costs. 

SPRING,  J.,  not  sitting. 


la  re  UVALDE  ASPHAi;r  PAVING  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  1,  1912.)  In  the  matter 
of  the  application  of  the  Uvalde  Asphalt  Pav- 
ing Company.  No  opinion.  Order  affirmed, 
with  $10  costa  and  disbursements.   Order  filed. 

VAN  DEVORT,  Respondent  t.  MINK.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  16.  1912.)  Ac- 
tion by  (Gilbert  M.  Van  Devort  as  adminiatra- 
tor,  etc,  against  Lincoln  A.  Mink.  No  opin- 
ion. Appeal  dismissed,  withoot  costs,  upon 
stipalatlon  filed. 

VANE,  AppeUant  FLAHERTY  et 
Respondents.  (Supreme  Court,  Appellate  Divi-  i 
slon.  First  Department  November  B,  191%) 
Action  by  James  G.  Vane  against  Wlmam  H. 
Flaherty  and  another.  H.  F.  Stone,  of  New 
York  City,  for  appellant  J.  H.  Beall,  of  New 
York  City,  tor  respondents.  No  oplnioii.  Jnds- 
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ment  and  order  ■flrmed,  with  coats.  Order 

filed. 


VAN  KIBE,  BeipmdeDt,  t.  FIRST  SOOIB- 
TT  OFMBraODIBTBPIBCOPALOHUROH 
OF  OENBVA,  Appellant.  (Sapreme  Coart, 
Appellate  Dirulon,  Fourth  Department.  Octo- 
ber 2,  1912.)"  Action  by  Martin  L.  Van  Kirk 
against  tbe  First  Society  of  Methodiat  Elplaco- 
pal  Church  of  Graera.  No  opinion.  Motion 
to  diimiss  appeal  denied,  with  f  10  costs. 


VAN  TUTL.  Saperlntendent  of  Banks,  t. 
SCHARMANN  A  id.  (Supreme  Court.  Appel- 
late Division,  SecMid  Department  Novem- 
ber 1. 1912.)  AppeU  from  Special  Tienn,  Kings 
County.  Action  by  George  O.  Tan  Toyl,  Jr., 
IB  Saperintendent  of  Banks,  against  August 

C,  Scnarmann  and  others.  From  an  order 
overruling  a  dunarrer  to  the  complaint,  de- 
fendants appeaL  Affirmed.  Alnet  Reed  Lat- 
Bon,  of  New  York  City  (Waid  W.  PiAard,  of 
New  York  City,  on  the  brief),  for  appellants. 

D.  Cady  Herricfc.  of  New  York  City  (Frank  M. 
Patterson,  of  New  York  City,  on  tho  brief), 
for  respondent. 

PER  CURIAM.  We  think  that  the  decision 
of  the  learned  Special  Term,  overruling  the  de- 
murrer to  this  complaint,  was  proper.  Tbe 
chief  points  of  attack  made  upon  the  complaint 
have  already  been  discussed  by  this  court  in 
Cheney  v.  Scharmann,  145  App.  IMr.  456,  129 
N.  Y.  Snpp.  993,  and  we  see  no  preset  reason 
for  departing  from  the  eondasion  then  reached 
by  the  court,  wfaidi  was  advene  to  the  oonten- 
tionB  now  made  1^  the  appollanta  In  this  ac- 
tion. The  point  of  the  demurrer  aa  to  the  de- 
fect of  parties  defendant  was  not  Involved  in 
nor  discossed  In  the  decision  referred  to,  but 
we  agree  with  the  learned  Bpedal  Term  that 
tbe  Lafayette  Trust  Company  was  not  a  nec- 
essary party  to  the  maintenance  of  tiiis  action 
Id  equity,  although  It  was  a  proper  party,  and 
may  be  brought  in  at  any  time  before  the  trial 
of  the  action.  The  order  orerruling  the  de- 
murrer is  atBrmed,  with  flO  costs  and  disburse- 
ments, but  with  leave  to  the  defendants  to  an- 
swer within  20  days,  on  payment  of  tbe  costs 
and  disbursements  (tf  this  appeal,  together  with 
the  coats  awarded  in  the  order  appealed  from. 


VAN  WICKLEN,  Respondent,  t.  VAN 
WIGKLEN,  AppellanL  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Septem- 
ber 10,  19120  Action  by  David  S.  Van  Wick- 
len  against  ESistabeth  Van  Wicklen.  No  opin- 
ion. Judgment  and  order  afDrmed,  with  costs, 
f^ee,  aho,  142  Ai^  DIt.  607,  127  N.  T.  Sapp, 
75. 


VINCENT,  Appellant,  ▼.  PAYNE  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  4,  1912.) 
Action  by  John  Vincent  against  Albert  E. 
Pftyne,  aa  executor,  etc.,  and  othm.  No  opin- 
ion.  Jndgaiant  modified,  bj  strikint  out  tlie 


words  "on  the  merits,"  ant^  aa  so  modified,  af- 
firmed, without  costs. 

VOGELI^  Appellant,  t.  Rt^BtNTHAL,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  October  25,  1912.)  Action 
by  WiUiam  H.  Vc^ll  against  Sadie  B.  Rosen- 
thaL  N.  D.  Stem,  of  New  York  City,  for  ap- 
pellant B.  N.  Cardozo,  of  New  York  City,  for 
respondent.  No  opinion.  Judgment  and  order 
aillrmed,  with  costs.   Order  filed. 

In  re  WALDRON'S  WILL.  (Supreme  Courts 
Appellate  Division,  Second  Department.  Sep< 
tember  10,  1912.)  In  the  matter  of  the  pro- 
bate of  the  last  will  and  testament  of  Mary  A. 
Waldron,  deceased. 

PER  CURIAM.  Decree  of  the  Surrogate's 
Conrt  of  Kings  Goanty  083  N.  Y.  Sopp.  1104) 
reversed,  upon  questions  of  fact,  with  costs  to 
the  fiually  successful  party,  payable  from  the 
estate,  and  a  trial  of  the  following  Issues  of 
fsct  directed  to  be  bad,  as  provided  by  section 
2588  of  the  Code  of  Civil  Procedure,  by  a 
jury  at  the  November  term  of  the  Sapreme 
Court  in  the  county  of  Sings,  viz.:  (1)  Is  the 
signature  attached  to  the  alleged  will  the  gen- 
nine  signature  of  the  deceased,  Mary  A.  Wal- 
dron? (2)  Was  such  alleged  will  executed  as 
required  by  law?  (3)  Was  the  execution  of  the 
allied  will  procured  by  fraud  or  an  due  in- 
fluence practiced  upon  the  testatrix? 

In  re  WAIJ>RON'S  WILL.  (Supremo 
Court,  Ajmellate  Division,  Second  Department. 
October  18,  1912.)  In  the  matter  of  the  pro- 
bate of  the  last  will  and  testament  of  Maiy  A. 
Waldroo,  deceased.  No  opinion.  Motion  for 
resettlement  of  order  of  reversal  denied,  with 
?10  costs.    See,  also,  137  N.  Y.  Supp.  1147. 

WALLER,  Appellant,  v.  SCHRATWBISBB 
FIREPROOF  CONST.  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment September  10,  1912.J  Action  by 
Arthur  Waller,  an  infant,  by  Charles  John- 
son, his  guardian  ad  litem,  against  the  Schrat- 
weiser  Hreproof  Construction  Company. 

PER  OUBIAH.  Judgment  and  order  af- 
firmed, with  costs. 

THOMAS  and  CABB,  JX,  dissent 


WALSH,  Respondent  t.  BROOKLYN,  Q.  C. 
&  S.  R.  CO.,  AppeUant  (Sapreme  Oonrt  Ap- 
pellate Division,  Second  Department  No- 
vember 15,  1912.)  Action  by  Edmund  J. 
Walsh  against  the  Brooklyn,  (^eens  County  Sc 
Suburbau  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Queens  County  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event,  for 
errors  in  the  charge  with  reference  to  the 
ringing  of  the  bell  and  Judge  Cragoi'B  state- 
ment At  folios  811.  320,  and  821. 

HIBSGHBEBO,  J.,  dlssentSL 

In  re  WARD  et  al.  (Sapreme  Court,  Appel- 
late Division,  Second  Department.  October  18, 
1912.)  In  the  matter  of  the  application  of  Bob- 
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«rt  B.  Ward  and  Kfonroe  J.  lusher,  to  review, 
pursDBQt  to  section  56  of  the  KlectioD  Law 
<Consol.  Laws  1900,  c.  17),  the  action,  etc.,  of 
the  Inspector  of  Primary  Election  in  the  Six- 
teenth, Seventeenth  and  Eighteenth  Assemblr 
Districts  of  Kings  County.  No  opinion.  Or- 
der (137  N.  X.  Supp.  659)  afflnned,  without 
<osta. 

WABD,  Appellant,  r.  CAMPION,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Second  Department  October  11,  1912.)  Ac- 
tion by  Edwin  C.  Ward,  as  trustee  in  bank- 
ruptcy of  the  estate  of  the  Eureka  Trunk  Lock 
Mannfactnring  C<xnpaDy,  against  Thomas  H. 
Campion,  No  opinion.  Judgment  and  order 
reversed,  and  new  trial  granted,  costa  to  abide 
the  event,  for  error*  In  loUng  at  &Um  162, 
248,  832,  and  411.    ^  ^  ^ 

WASSERMAN  et  al.  v.  PFIZER.  (Su- 
preme Court,  Appellate  Division,  First  I>e- 
partment  November  1, 1912,)  Action  by  Jesse 
Wasserman  and  othera  a«ainst  Gustavus 
A,  Pfizer.  No  .  opinion.  Motion  for  stay 
granted.  Settle  order  on  notice.  See.  alao, 
151  App.  piT.  724,  136  N.  T.  Supp.  208. 

WASSON,  AppeUant,  v.  CITY  OF  ONE- 
ONTA,  Respondent.  (Supreme  Coart,  Appel- 
late Division,  Third  Department.  September 
27,  1912.)  Action  by  Viola  Waason  against 
the  City  of  Oneonta. 

PER  CURIAM.  Judgment  affirmed,  with 
costa. 

KELLOGK?  and  HOUGHTON,  JJ,.  dissent, 
on  the  (rronnd  that  it  li  a  question  of  fact  as 
to  whether  the  city  tued  reasonable  care  in 
ascertaining  whether  or  sot  a  proper  guard 

was  maintained. 


WATSON  V,  BEAVER  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  18,  1912.)  Action  by  John  H.  Wat- 
son against  William  Beaver  and  othera.  No 
opinion.  Motion  to  dismiss  appeal  denied,  with 
$10  costs.    Order  filed. 


WATTS,  Respondent,  v.  HEWLETT  BAY 
CO.  et  al.,  Appellants.    (Supreme  Court,  Ap- 

Eellate  Division,  Second  Department.  Octo- 
er  18,  1912.)  Action  by  .  William  J.  Watts 
aeainst  the  Hewlett  Bay  Company  and  an- 
other. No  opinion.  Motion  denied,  without 
costs.    See,  iaso,  137  N.  T.  Supp.  288. 

WATZELHAN.  Appellant,  v.  NEW  YORK 
TELEPHONE  CO.,  Respondent  (Supreme 
Court.  Appellate  Division,  Second  Department 
November  15.  1912.)  Action  by  Ruth  Watsel- 
han,  an  infant  by  William  Watzelhan,  her 
guardian  ad  litem,  asainst  the  New  York  Tel- 
ephone Company.  No  opinion.  Order  unani- 
mously affirmed,  with  costs. 


WEARS,  Appellant,  t.  JOHNSON  et  al., 
Bespondents.   (Snpieme  Court,  Appellate  Divi- 


sion, Third  Department  September  11.  1912.] 
Action  by  George  W,  Wears  against  Stanley 
Johnson  and  another.  No  opinion.  Deci- 
sion (151  App.  Div.  770,  136  N.  Y.  Supp.  316) 
amended,  so  as  to  read  as  follows :  Judgment 
of  the  County  Court  reversed,  with  costs,  and 
judgment  o£  the  Justice's  Court  affirmed. 

WEGB4ANN,  AppeUant  KRESS,  Re- 
spondent. (Supreme  Comt  Appellate  Divi- 
sion, Second  Department  October  11,  1912.) 
Action  by  Maggie  Wegmann.  as  administra- 
trix, etc.,  of  Wilhelmina  Kress,  deceased, 
against  (Aristian  Kress.  No  opinion.  Judg- 
ment and  order  affirmed,  with  oostfc 


WEINSTEIN.  Respondent,  t.  UVOTI  et 
al.,  Appellants.  (Suprme  Oonrt  Appellate  Di- 
vision, Second  Department  September  10, 
1912.)  Action  by  Abraham  Weinstsin  against 
Baldassare  lavoti  and  another. 

PER  CUBIAH.  Judgment  afflnned,  with 
costa. 

THOBIAS,  J.,  not  Totlng, 

WBNTWORTH  v.  GOLDMAN  et  al.  (Su- 
preme (Tourt  Appellate  Division,  First  De- 
partn\ent,  November  1,  1912.)  Action  by 
Sarah  H.  Wentworth  against  Barney  Goldman 
and  others.  W,  W.  Shaw,  of  New  York  City, 
for  appellant  J.  R.  Schiff,  of  New  York  City, 
for  respondent  No  opini<m.  Order  affirme<], 
with  flO  costs  and  disbursements.    Order  filed. 


WERNER,  Appellant,  v.  MOHAWK  CON- 
DENSED MILK  00.  et  al..  Respondents. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  18,  1912.)  Action  by 
Christopher  O.  Werner,  as  trustee,  etc.,  against 
the  Mohawk  Condensed  Milk  Company  and  an- 
other. No  opinion.  Motion  for  reai^umenc 
denied,  with  $10  costs.  Motion  for  leave  to 
appeal  to  Ch>nrt  of  Appeals  denied.  See,  also, 
136  N.  Y.  Supp.  S85,  llSa 

WESTMINSTER  PRESBYTERIAN 
CHURCH.  Appellant  v.  TRUSTEES  OF 
PRESBYTERY  OF  NEW  YORK,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
First  Department  October  25,  1912.)  Action 
by  the  Westminster  Presbyterian  Church 
against  the  Trustees  of  the  Presbytery  of  New 
York.  C.  M.  Parsons,  of  New  York  City,  for 
appellant,  H.  W.  Jessup,  of  New  York  City, 
for  resitondent 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs  on  opinion  in  142  App.  Dir. 
856,  127  N.  Y.  Supp.  836.   Order  filed. 

INGRAHAM,  P.  J.,  dissents. 

WBTZI/AR  T.  NEW  YORK  FINANCE  CO. 
et  aL  (Supreme  Court,  Appellate  Division. 
First  Department  October  18.  1912.)  Ac- 
tion hy  Julias  G.  Wetslar  against  the  New 
York  Finance  Company  and  others.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  coats,  unless  appellant  comply  with  teims 
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stated  in  oider«  Older  filed.  See,  also,  143 
App.  DiT.  811,  328  N.  T.  Sapp.  501. 


WETZLAB  T.  WOOD  et  aL  (Sapreme 
Coart,  Appellate  Divfeion,  First  Department. 
October  18,  1812.)  Action  by  Jnliue  G.  Wetz- 
lar  agaiiut  Catherine  S.  Wood  and  others.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  nnless  appellants  comply  with 
terms  stated  in  order.  Order  filed.  See,  also, 
143  App.  Dir.  311,  128  N.  Y.  Sopp.  BOl. 


WHITE,  Respondent,  v.  WHITE,  Appel- 
lant (Supreme  Coart,  Appellate  DivisiOQ, 
Second  Department.  October  11,  1912.)  Ac- 
tion by  Mai7  E.  White  against  William  W. 
White. 

PER  CURIAM.  Motion  for  stay  pending 
the  bearing'  and  decision  of  the  appeal  from 
the  order  herein  granted,  except  as  to  the  pro- 
ceedings to  obtain  coansel  fee  and  expenses 
upon  such  appeaL  The  temporary  stay  Is  mod- 
ified In  this  respect.  The  order  to  be  entered 
herein  to  be  without  prejadice  to  an  applica- 
tion to  vacate  the  stay,  if  the  appeal  is  not 
diligentlj  prosecuted. 


In  re  WRITTEN.  (Supreme  Court,  Appel- 
late Division,  Second  Department  October  18. 
1912.)  In  the  matter  of  the  application  of 
Robert  C.  Whitten,  for  a  writ  of  certiorari, 
etc.  No  opinion.  Motion  to  resettle  order, 
and  for  leave  to  appeal  to  the  Coart  of  Ap- 
peals, denied,  withoat  costs.  See,  also,  187 
N.  Y.  Snpp.  380. 


WHITTEN,  Appellant,  t.  GAYNOH,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  October  18,  1912.)  Ac- 
tion by  Robert  C.  Whitten  a^Inst  William 
J.  Gaynor,  etc.  No  opinion.  Motion  for  in- 
junction pendente  lite.  Motion  to  resettle  or- 
der, and  for  leave  to  appeal  to  the  Court  of 
A^eali,  denied.    Bee,  atto,  137  N.  Y.  Sapp. 


WHITTEN,  Appellant  v.  GAYNOR,  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Second  Department  October  18,  1912.)  Ac- 
tion by  Robert  O.  Whitten  against  William  J. 
Gaynor,  etc.  No  opinion.  Mandamus  pro- 
ceeding. Motion  to  resettle  order  granted. 
This  being  a  final  order  In  a  special  proceeding, 
no  permission  to  appeal  to  toe  Court  of  Ap- 
^»^s  ia  required.   Bee,  also,  137  N,  Y.  Sapp. 

WICKHAM,  Respondent  t.  HAWLBY  at 
al..  Appellants,  ^upreme  Court,  Appellate  Di- 
vision, Second  Department.  September  10, 
1912.)  Action  by  William  H.  Wickham  against 
Bert  Hawley  and  John  W.  Travis,  partners, 
etc.  No  opinion.  Jndgment  and  order  affirmed, 
with  costs. 


WTDMER,  Respondent,  T.  STOUTBN- 
BURGH.  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  Septetnber 
10,  1912.)  Action  by  Oscar  R.  Wldmer  against 
William  O.  StoutenbuTgh.  No  opinion.  Judg- 
ment and  order  of  the  County  Coart  of  Dutch- 
ess County  unanimously  affirmed,  with  costs. 

WIENER,  Respondent  v.  HOME  TITLE 
INS.  CO.,  Appellant.  (Supreme  Court  Appel- 
late Division,  First  Department  November  8, 
1912.)  Action  by  Max  Wiener  against  the 
Home  Title  Insurance  Company.  C.  W.  At- 
water,  of  New  York  City,  for  appellant  A.  P. 
Wilkes,  of  New  York  City,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

WIGHTMAN  et  al.  v.  COTTEELL  et  al. 

glupreme  Court,  Appellate  Division,  Fourth 
epartment.  October  18,  1912.)  Action  by 
Heni7  H.  Wlgbtman  and  another  against  Del- 
ano A.  CottreU  and  another.  No  opinion.  Re- 
argument  ordered  to  be  beard  at  November  term, 
it  appearing  that  there  were  not  foirr  Justices 
quaUned  to  hear  the  cause. 

WILKENS  et  aL  v.  AMERICAN  BANK  OF 
TORREON.  8.  A,  A^ellant  (Supreme  Court 
Appellate  Division,  First  Department.  Octo- 
ber 18,  1912.)  Action  by  John  A.  Wilkens  and 
another  against  the  American  Bank  of  Torreon, 
S.  A.  Q.  T.  B.osg,  of  New  York  City,  for  ap- 
pellant M.  Mackenzie,  of  New  York  City,  for 
respondent.  No  opiniou.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See, 
also,  129  App.  DiT.  911,  114  N.  Y.  Supp.  1100: 
133  App.  DiT.  646, 118  N.  Y.  Supp.  210. 

In  re  WILLIAMS  et  aL  (Supreme  Court, 
Appellate  DiTision,  Fourth  Department.  Octo- 
ber 16,  1912.)  In  the  matter  of  the  judicial 
settlement  of  the  accounts  of  Alice  D.  Williams 
and  William  R.  Peters,  as  executors  of  William 
Williams,  deceased.  No  opinion.  Motion  to 
amend  decision  (136  N.  Y.  Supp.  707)  denied. 
Motion  for  reargument  denied.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  granted,  and 
questions  for  review  certified.  See,  also,  118 
N.  Y.  Supp.  562. 

WILLIAMS  T.  LINDEMANN  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  18,  1912.)  Action  by  Mary 
A.  Williams  against  Katherlne  I^ndemann,  in- 
dividually, etc.,  and  othen. 

PER  CURIAM.  Motion  denied,  on  condition 
that  the  appellants  pay  $10  costs,  perfect  their 
appeal,  place  the  case  on  the  next  calendar,  and 
be  ready  for  a^ament  when  reached;  other- 
wise, motion  granted,  with  $10  costs. 


WILSON  et  aL,  Respondents,  v.  BRACKEN, 
Appellant  et  aL  (Supreme  Court  Appellate 
Division,  First  Department  May  IT,  1912.) 
Proceeding  by  Arthur  Wilson  and  another 


Digilized  by 


1150 


187  NHW  TORS  BUPPLBIUUCT 


against  Thomas  Bracken,  Impleaded  with  oth- 
ers. D.  McCurdy,  of  New  York  City,  for  ap- 
pellant. J.  S.  Wue,  Jr.,  of  New  York  Ci^,  for 
reBpondents.   No  opinion.   Motion  denied,  with 

fvS  costs.  Order  filed.  See,  also,  13S  N.  X. 
upp.  430. 


"WINNB  T.  MXJRJPHT  et  aL  (Snpreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 11.  1812.)  Action  by  Elsie  M.  W.  Winne 
against  Williaqi  H.  A.  Mnrphj  and  others.  No 
opinioiL   Motion  denied,  vitiiottt  costs. 


WITTB,  Reepondent,  T.  EOEBNBR.  Appel- 
lant. (Supreme  Court,  Appellate  Diridon,  Sec- 
ond Department.  October  4,  1912.)  Action  by 
Alexis  Witte  against  Elizabeth  Koemer. 

PER  GUBIAM.  Judgment  modified,  by  de- 
ducting therefrom  the  sum  of  fl57.47,  expendi- 
tures for  search  of  title  and  surrey,  on  the 
ground  that  there  is  no  proof  or  finding  in  the 
case  that  sudi  expenditures  were  reasonable  in 
amount,  and,  as  so  modified,  judgment  affirmed, 
without  costs  of  this  appeat  See,  also,  143 
App.  DiT.  048,  128  N.  Y.  Snpp.  IIM. 


WOLOWICH  T.  NATIONAL  SURETY  CO. 
(Supreme  Coort,  Appellate  DiTiaion,  First  De- 
partment November  1, 1912.)  Action  by  Bern- 
ard Wolowicb  against  the  National  Snre^  Com- 
pany. No  opinion.  Motion  denied,  with  $10 
costs.  Order  iBled.  See,  also,  136  N.  Y.  Snpp. 
793. 


WOODMONT  REALTY  CO.  v.  INDBLLI. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  1,  1912.)  ActioQ  by  the 
Woodmont  Realty  Company  against  Pietro  In- 
delli.  No  opinion.  Motion  granted,  with  $10 
costs.   Order  filed. 


WOODS,  Appellant,  v.  DAVID  STEPHEN- 
SON BREWING  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
October  25,  1912.)  Action  by  Patrick  Woods 
against  the  David  Stephenson  Brewing  Com- 
pany. C.  J.  E<arley,  of  New  York  City,  for  ap- 
pellant B.  O.  Sherwood,  of  New  York  City, 
for  respondent  No  <vinicin.  Jndgmmt  affirm- 
ed, witb  costs.  Order  filed. 

WORDBN,  Respondent  t.  WOEDEN,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Fourth  Department  October  8.  1912.)  Action 
br  Arthur  E.  Worden  against  Amy  E.  Worden. 
No  opinion.  Appeal  dumiased,  without  costs, 
upon  stipulation  filed. 

WnNDBBLICH,  Respondent  t.  ALESE, 
Appellant.  (Supreme  Ourt,  Appellate  Division, 
Second  Department.  November  15,  1912.)  Ac* 
tlon  by  Frederick  W.  Wunderllcb  against  Frank 
AIne.    No  (^nlom    Judgment  reversed,  and 


new  trial  granted,  eoeti  to  aMde  Hie  ennt,  on 
the  ground  that  the  counterclaim  set  forth  in 
the  answer  of  the  defendant  etatea  mffidoitlj  a 

cause  of  action. 

XIQUES,  Appellant  ▼.  LAUBENBERGEIR 
et  al.,  Respondents.  (Supreme  Court,  Appel- 
late Division;  Second  Department,  November  1, 
1912.)  Action  by  Jnlia  Xiques  agaUist  PhiUp 
Laubenberger  aiu  others.  No  optnton.  Mo- 
tion withdrawn. 

In  re  YEREES.  (Supi^eme  (Tourt,  Aj>pellate 
Division,  First  Department  October  18,  1912.) 
In  the  matter  of  Charles  T.  Yerkes,  deceased. 
No  opinion.  Order  affirmed,  with  $10  costa  and 
disbursements.  Order  filed. 

In  re  YERKES.  (Supreme  Conrt,  Appellate 
IHTiaion,  First  Department  October  18,  1912.) 
In  Uie  matter  of  CHiarlea  T.  Xerkes,  deoaaaed. 
No  <vlnlon.  MotloB,  denied.  Order  filed. 

In  re  YEREES  (two  cases).  (Supreme 
Court  Appellate  Division,  First  Department. 
November  8,  1912.)  In  the  matter  of  Chaa.  T. 
Yerkes,  deceased.  No  opinion.  Order  affirmed, 
witb  $10  costs  and  disbursements.  Motion  to 
dismiss  appeal  denied,  with  $10  coetB.  Orders 
filed. 

YOUNGS.  Appellant,  T.  HALLOC!K,  Re- 
spondent (Supreme  Conrt  Appellate  Diviaion, 
Second  Department  Septonber  10,  1912.)  Ac- 
tion by  Birdsey  Yonngs  against  Alanson  Hal- 
lock.  No  opinion.  Judgment  of  the  Connty 
Ciourt  of  Orange  County  afiirmed,  with  costs. 

In  re  YOUNEER.  (Snpreme  Court,  Appel- 
late Division,  Second  Department  October  4. 
1912.)  In  the  matter  of  the  application  of  Ben- 
jamin A.  ^ounker  for  admission  to  the  bar.  No 
opiidon.   Application  granted. 

ZARBAROWSKI,  Respondent,  t.  LALANCE 
&  GBOSJEAN  MFG.  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
mrtment.  October  4,  1012.)  Action  by  Anton 
Zarbarowski,  an  infant  etc.,  against  the  La- 
lance  &  Grosjean  Manufacturing  Company.  No 
opinion.  Judgment  and  order  mm wjiiwnaly  af. 
firmed,  with  costs. 


ZEIHRf  Respondent  ZEHR,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment November  1, 19120  Action  by  Eath- 
arine  Zehr  agalnat  William  H.  Zehr.  No  opin- 
ifpL  Order  affirmed,  with  $10  ooeta  ud  dis- 
bursements. 


ZOBREST,  Respondent,  T.  EAST  BUFFA- 
LO BREWING  CO.  et  aL,  Appellants.  Su- 
preme Court,  Appellate  Division,  E^ourth  De- 
partment  October  2,  10120   Action  by  John 
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O.  Zobnat  against  tha  Eaat  Bnihlo  Brewins 
-Company  and  othen. 

PER  CURIAM.  Order  (77  MIbc  Rep.  218, 
135  N.  T.  Sapp.  816)  revened.  vith  SlO  coitB 
and  disbnTsemeirtfl,  onleu  the  plaintiiz,  within 
10  daya  after  service  of  a  oopy  of  thu  order, 
together  with  notice  of  ent^  thereof,  execntes 
4Uid  dellven  to  the  defendant  Brewing  Com- 


pany a  bond,  with  anffident  niretlea,  to  be  ap- 
proved by  a  Justice  of  the  Sopreme  Ooort,  iv 
the  penalty  of  $1,200,  conditioned  (or  the  pay- 
nwut  of  atich  damages  as  may  finally  be  eatab- 
Uabad  in  defsndanrs  favor  by  reason  of  the 
stay  of  proceedings.  In  which  event  tlie  order 
is  afflrnwd,  withoat  coats  of  this  appeal  to  either 
party. 
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ABANDONMENT. 

Set  Husband  and  Wife,  H  288,  297. 

ABDUCTION. 

X.  OWBMVBM  AWD  BBSPOIWIBILITY 
THEREFOR.  , 

I  I  (N.T.Sap.)  The  character  of  the  place 
into  which  a  female  is  inveigled  is  an  eaaenttal 
element  of  abduction,  under  Penal  Law  S  70, 
Bubd.  2,  and  the  place  moBt  to  some  extent  be 
one  for  purposes  of  prostitution. — People  ex  rel. 
Howe;  T.  Warden  of  City  PriBo%  337  N.  Y.  S. 
268.  J 

ABSENCE. 

See  Attachment.  Ii  28,  111. 

ABUTTING  OWNERS.  * 

See  Manidpal  Corporations,  §  280. 

ACCORD  AND  SATISFACTION. 

See  CompromiM  and  Settlement 

%  10  (N.T.Sup.)  The  rule  that  the  payment  of 
teas  than  the  amount  of  a  debt,  wbicb  in  liqui- 
dated and  certain,  does  not  conntitute  accord 
aod  satififactiDa,  has  no  application,  where  the 
debtor  has  a  claim  for  damages  A^^aingt  the  cred- 
itor.—Brewster  V.  Silrenteln,  137  N.  Y.  S.  912. 

I  It  (N.T.Sap.)  Beceipt  and  deposit  of  checks 
redting  that  they  were  "in  full,''  which  words 
were  croased  out  by  the  payee  before  deposit, 
in  the  absence  of  explanation,  IteJd  an  accord 
and  aatisfaction.—John  J.  Daly  Iron,  Steel  & 
Metal  Co.  t.  United  States  Metal  &  Mff.  Co., 
137  N.  T.  S.  160. 

{  1 1  (N.T.Sup.)  A  landlord  could  not  retain  a 
check,  tendered  in  full  pa.rment  of  rent,  and 
repowate  anch  fall  p^roent  condltion^Brew- 
ster  T.  Silverstein,  137  N,  T.  S.  912. 

f  17  (N.T.Sup.)  An  accord  executory  without 
perfonnance  accepted,  is  not  a  bar  to  an  ac- 
tion on  the  original  obligation.— Bueineas  Men's 
Realty  Co.  v.  Comet  Co.,  137  N.  Y.  S.  823. 


{25  (N.T.Sup.)  In  an  action  on  a  written 
guaranty  of  payment  of  mortgage  interest,  an 
answer  setting  up  a  contract  by  plaintiff  to  re- 
lease defendants  from  a  ^laranty  under  defend- 
ants* agreement  to  transter  stock  is  insufficient, 
where  it  fails  to  plead  performance,  or  tender 
of  perfonnance,  of  the  last-mentioned  ivree- 
ment. — Businens  Men's  Real^  Co.  v.  Comet 
Co.,  137  N.  r.  S.  823. 

{27  (N.T.Sup.)  Where  the  evidence  in  an  ac- 
tion for  rent  presented  a  question  of  fact  as  to 
whether  the  plaintiffs  acceptance  of  a  check 
from  the  tenant  constituted  accord  and  satis- 
faction, it  was  error  to  direct  a  verdict  for 
^UintiA— Bzewater  v.  SilvexBtein.  137  N.  Y.  S. 

^*  ACCOUNT. 

See  Corporations,  {  201 ;  Courts,  11  188,  201 ; 
Executors  and  Administrators,  ft  454-^13 ; 
Insane  Persons,  |  42 ;  Joint  AdveDtures,  |  6 ; 
Partnership,  S9  301.  343;  Reference.  |  8; 
Trusts,  I  331 :  Vendor  and  Purdiaser,  U  172, 
186,  199;  WiUs,  «{  672,  698. 

ACCRETION. 

See  Waters  and  Water  Courses,  {  93. 

ACQUIESCENCE. 

See  Estoppel,  U  90,  98;  Evidence,  |  22a 

ACTION. 

I.  OROUHDS  AHD  GOKDIXIOini  FBE- 
CEDENT. 

I  I  r  (N.T.Snr.)  A  testator  having  failed  to 
pay  to  Mb  wife  moneys  collected  upon  her  bonds 
and  mortgages,  she  was  entitled  to  enforce  par- 
mcnt  therefor  without  a  precedent  demaad.-^D 
re  Brown's  Estate,  137  N.  T.  S.  97& 

m.  JOIRSER,  SPUTTTINO,  CONSOLI- 
DATION, AND  SEVERANCE. 

160  (N.T.Sup.)  Under  Code  Civ.  Froc.  | 
817,  a  severance  of  two  canses  of  action  to 
which  but  a  single  issue  was  raiaed,  nnder  an- 
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thozi^  of  Code  CIt.  Proc.  t  1220.  AeU  improp- 
er.—Foaner  T.  Roseoberg,  137  N.  Y.  S.  1084. 

ADJOINING  LANDOWNERS. 

See  Boundaries ;  Navigable  Waters,  |  S7 ;  Par- 
ty WaUa. 

ADJOURNMENT. 

See  jQBtices  of  the  Peace,  {  107. 

ADJUDICATION. 

See  Courts,  fS  90,  &9. 

ADMINISTRATION. 

See  Ezecuton  and  Admlnistraton. 

ADMIRALTY. 

See  supping. 

ADMISSION. 

Bee  Attorney  and  Client,  |  40. 

ADMISSIONS. 

See  Evidence,  i|  207-263;   Judgment.  |  84; 
Trial,  «  141. 

ADOPTION. 

§7  (N.T.Sur.)  To  confer  jurisdiction  on  sur- 
rogate to  confirm  adoption  of  cliild,  it  is  neces- 
sary to  6btaln  its  latber's  consent  or  show 
abandonment— In  re  Johnston,  137  N.  Y.  S. 
92. 

That  a  father  left  his  child  with  his  mother 
while  he  was  absent  in  his  business  was  not 
Bitch  abandonment  as  to  authorize  Its  adoption 
by  its  maternal  grandparents  without  the  fa- 
ther's consent  or  notice  to  him. — Id. 

SI6  (N.T.Sur.)  Under  Code  Civ.  Proc  { 
24S1.  subd.  6,  an  order  of  adoption  made  by  a 
surrogate  without  Jurisdiction  may  be  vacated 
and  set  aside  by  bim.— In  re  Johnston,  137  N. 
Y.  S.  92. 

On  motion  for  abrofnttion  of  order  confirming 
adoption  of  child,  jurisdiction  of  the  surrogate 
may  be  properly  raised. — Id. 

ADULTERATION. 

See  Food. 

ADULTERY. 

See  Divorce,  SI  45,  129. 

ADVERSE  POSSESSION. 

I.  MATinElE  AND  REQUISITES. 

(A)  AeqiilsKloa  of  Rlsbts  by  Preacrlptloa 
'  iB  General. 

f  12  (N.Y.Sup.)  Conveyance  of  certain  land 
by  husband  to  wife,  excluding  atrip  in  contro- 
versy, heJd  a  disclaimer  of  any  claim  to  the 
strip  by  him,  precluding  ber  from  establishing 
a  claim  of  title  by  adverse  possession  on  the 
strength  of  any  previous  claim  of  her  husband. 
-Ridley  v.  Walter,  137  N.  Y.  S.  lOOa 

ADVERTISEMENT. 

See  Process,  |  96. 


:  SUPFLBSIBNT  1154 

AFFIDAVITS. 

See  Attachment,  {  111 ;  Costs,  fi  277 ;  Courte, 
M90;  Criminal  Law  S  «27^ ;  Depositions; 
Execution,  i  388;  Executors  and  Adminis- 
trators. I  32;  Justices  of  the  Peace,  Sf  73. 
74.  107 ;  HandamuB.  |  ISl ;  Pleading,  i  360 ; 
Process,  $  96.. 

fi  17  (NT.Sup.)  A  reference  in  an  affidavit 
to  a  petition  and  aflldavits  on  file,  to  be  read  as 
a  part  of  such  affidavit,  was  not  a  reaffirma- 
tion of  the  allegations  of  such  petition  and 
prior  affidavits  as  of  the  knowledge  of  the  affi- 
ant—In re  Owdey.  137  N.  Y.  S.  1040. 

8  18  (N.Y.Sup.)  The  test  of  whether  an  affi- 
davit used  in  one  proceeding  can  be  used  in  & 
second  proceeding  la  whether  or  not  the  affiant 
can  be  prosecuted  for  perjury  if  the  allegatioos 

Srove  to  be  false.- In  re  Owsley,  137  N.  Y.  S. 
040. 

AFTER-BORN  CHILDREN. 

See  Wllla,  ||  498,  624. 

AGENCY. 

Sea  Principal  and  Agent 

AGREEMENT. 

See  Cwtracta. 

ALIENATION. 

See  Perpetuities,  |  6. 

ALIMONY. 

See  Divorce,  |  260 ;  Hosband  and  Wilt,  %  283. 

ALTERATION. 

See  Trial,  |  S40. 

ALTERATION  OF  INSTRUMENTS. 

See  Elections,  |  155;  Beformatloii  of  Instru- 
ments. 

AMBASSADORS  AND  CONSULS. 

See  Executors  and  Admlnistraton,  i%  24,  613. 

AMBIGUITIES. 

See  Contracts,  S  165. 

AMENDMENT. 

See  Pleading,  H  244-262. 

AMOUNT  IN  CONTROVERSY. 

See  Costs,  {  32. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANSWER. 

See  Pleadlnc  ||  fi2-12&  - 
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APPEAL 

See  Certiorari;  Criminal  Law,  H  ^024,  1137; 
Depositions,  |  87 :  Klections,  {  154;  Emi- 
DCQt  Domain,  {  253 ;  Executors  and  Aamtnis- 
trators,  i  013 ;  Insurance  1  888 ;  Mandamns, 
S  187;  Wills,  I  706. 

m.  DECX8XOH8  KEVIEWABI.E. 

<BI)  NKtnre,  Scope,  and  Blfeot  of  Declalon. 

$91  (N.Y.Sup.)  An  order  of  the  surrogate, 
refusing  to  diamisa  a  special  proceeding  for 
the  revocatloQ  of  letters  testamentary,  is  not 
an  order  affectiag  a  substantial  rigbtt  within 
Code  Cir.  Proc.  |  2870.-In  re  Ke&y,  137  N. 
Y.  &  10B9. 

An  order  directing  an  executor  to  file  an 
intermediate  account  more  than  18  months 
after  issuance  of  letters  testamentary  held  not 
to  affect  a  substantial  risht,  so  as  to  support 
an  appeal,  in  view  of  Code  Civ.  Proc.  1  2725, 
snbd.  4.— Id. 

I  105  (N.Y.Sup.)  An  ordrr  denying  a  motion, 
made  at  the  opening  of  the  trial,  to  dismiss 
the  complaint  for  failure  to  state  a  cause  of 
actton,  is  not  appealable.— Longhlin  v.  Wocker, 
137  N.  Y.  S.  257. 

IV.  RIGHT  OF  REVUSW. 

(A)  Penons  Batltled. 

I  151  (N.Y.Sup.)  In  a  special  proceeding  for 
the  revocation  of  letters  testamentary,  where, 
upon  issue  joined,  the  surrogate  orders  an  ac- 
counting, the  executor  Is  not  aggrieved  by  the 
postponement  of  the  hearing  of  the  petition 
until  after  the  accounting.:— In  re  KeUr,  137 

N.  Y.  &  loea 

vn.  BBQirasiTEg_Ain>  pbooeediwq» 

FOB  TRAmSTSSR  OF  OAVSB. 

(A)  Time  of  Taktnff  Proceedlnca. 

1348  (N.Y.Sup.)  Service  by  defendant  on 
plaintiff  of  an  order  denying  a  new  trial,  after 
verdict  for  plaintiff,  does  not  limit  the  time 
for  appeal  by  defendant  from  the  order.— Bohr 
V.  Liocb,  1S7  N.  T.  B.  752. 

X.  REOOBD  AHD  PBOCEEDIHOa  HOT 
ZH  BEOOBD. 

(U)  Contemta,  Haklns,  and  Bettlment  of 
Cane  or  Statement  of  Facts* 

1 569  (N.Y.Sup.)  The  striking  from  the  rec- 
ord on  settlement  of  a  cn^  of  certain  remarks 
by  plaintiff's  counsel  held  erroneous;  defend- 
ant's objection  to  such  remark  being  substan- 
tial.—Gdger  T.  Rapoport,  187  N.  Y.  S.  753. 

(I)  DetMta,  Objectlona,  AmendJMBt,  and 
Correotlon. 

fi  657  (N.Y.Sup.)  An  appeal  from  an  order 
reciting  that  "upon  the  minutes  in  the  above- 
entitled  action,  *  •  *  and  upon  the  minutes 
in  the  case  of  TJ.  v.  I*,"  etc.,  the  motion  is  de- 
nied, in  which  the  minutes  taken  in  the  a<^on 
referred  to  are  not  banded  up  with  the  zetnm. 
will  be  remitted  to  the  lower  court  for  amend- 
ment, by  making  the  minutes  part  of  the  re- 


turn.—Underwood  Typewriter  C&  T.  Driseolli 

137  N.  Y.  S.  871. 

XVI.  REVIEW. 

(A)  Se«p«  Bad  Sxteat  la  General. 

i  864  (N.Y.Sup.)  Appeal  from  the  judgment 
alone,  in  aa  action  of  tort  tried  by  a  jury, 
briugs  up  for  review  by  the  Appellate  Divislcui 
only  questions  of  law  arising  on  exceptions  tak- 
en during  the  trial;  questions  of  fact,  and  so 
whether  the  verdict  was  against  the  weight  of 
evidence,  t>eing  raised  only  by  a  motion  for  new 
trial,  and,  if  It  is  denied,  an  appeal  from  the 
order.— Pangburn  t.  Buicx  Motor  Co.,  187  N. 
Y.  S.  87. 

A  judgment,  not  being  void  for  inconsiBteney 
of  the  verdict,  cannot  be  disturbed,  because 
thereof,  on  appeal  from  the  judgment  alone; 
but  there  most  be  a  motion  to  set  aside  the  ver- 
dict for  sucb  reason,  and  appeal  fn«n  the  order 
denying  it. — Id. 

§866  (N.Y.Sup.)  Where,  at  the  close  of  the 
trial,  the  court,  with  the  acquiescence  of  both 
parties,  withdrew  the  case  from  the  jury  and 
directed  a  verdict,  there  are  no  disputed  ques- 
tions of  fact  to  be  conddered  on  appeal— Oli- 
ver Beflning  Co.  t.  Aspegren,  187  N.  Y.  S. 
1057. 

(B)  Interlocntorr,  Collateral,  aad  Snpple- 
nentarr  Proeeedlnsa  and  Questions. 

1 870  (N.Y.Sup.)  Where  plaintiff  did  not  ap- 
peal from  an  order  setting  aside  a  judgment  for 
bim  and  ordering  a  new  trial,  he  cannot  con- 
test the  validity  of  that  order  on  appeal  from  a 
subsequent  judnnent  for  accounting.— Goodstein 
V.  Feinberg,  137  N.  Y.  S.  875. 

f874  (N.Y.8np.)  Where  a  cause  could  be 
tried  on  the  merits  at  least  as  soon  as  an  ap- 
peal from  an  order  denying  a  temporary  in- 
junction could  be  heard,  the  court,  on  appeal 
from  the  order,  will  not  consider  the  merits 
involving  a  disputed  question  of  fact. — In  re 
Whitten,  187  N:  Y.  S.  36a 

(C)  nwUM  EatSUed  to  Allege  Bm*. 

1883  (N.Y.Sup.)  The  court  shonld  not.  If  It 
could,  review  a  judgment  for  inconsistency  of 
the  verdict,  where  the  party  did  not  except  to 
the  charge  practically  authorizing  it,  but  in 
effect  assented  thereto.— Pangburn  v.  Buick  Mo- 
tor Co.,  137  N.  Y.  S.  87. 

(B)  Preaamytloaa. 

5930  (N.Y.Sup.)  Where  evidence  was  condi- 
tionally admitted,  but  the  court  afterwards  in- 
structed that  the  jury  should  not  consider  it, 
it  will  be  presumed  the  instruction  was  obeyed, 
and  the  error  in  admission  of  the  evidence 
cured.— Hatch  T.  Terry.  137  N.  Y.  S.  1082. 

5931  (N.Y.Sup.)  On  review  of  a  case  tried 
without  a  jury,  in  which  motions  for  judgment 
were  made  by  both  sides  at  the  close  of  the  ' 
evidence,  every  fact  necessary  to  support  the 
judgment  aa  entered  must  be  regarded  as 
found.— Ellis  v.  McGovern,  137  N.  Yi  S.  1029. 
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(O)  Qneatloaa  of  Faet.  TerAletSi  «aA  Flnd- 
tmm»* 

S  101 1  (N.Y.Sap.)  A  jndgment  on  a  queation 
of  fact  on  conflicting  evidence  vill  not  bp  cIIb- 
turbed.— Goodstein  t.  Feinberg,  137  N,  Y.  S. 
875. 

8  1015  (N.Y.Sap.)  Wbere  the  evidence  was 
conflicting,  tlie  order  setting  aside  a  verdict  re- 
cites DO  groands  for  granting  it,  no  opinion 
was  written,  and  the  record  fails  to  disclose 
any  sufficient  reason  for  Betting  anide  the  ver^ 
diet,  it  will  be  reinstated,  especially  where  two 
juries  have  reached  the  same  conclusion.— Aid- 
man  V.  Enterprises  of  Max  RabinofL  1S7  N.  Y. 
S.  8B2. 

(H)  Harmless  Knar. 

i  1064  (N.Y.Sup.)  In  an  action  for  damages 
on  B  written  contract,  an  instmction  that  pred- 
icated the  liaUU^  <tf  a  defendant  npmi  a  condi- 
tion of  a  aubsegoent  oral  conduct,  which  was 
not  a  part  of  the  original  contmct,  and  which 
lacked  consideration,  was  prejudicially  errone- 
ous.—Manhattan  Top  St  Bod7  Co.  T.  Boynuum, 
137  N.  Y.  S.  888. 

SI066  (N.T.Snp.)  A  court's  ruling  that  a 
payment  by  an  employer  of  a  sum  equal  to 
wages  constituted  a  waiver  of  the  notice  of 
injniT  required  the  Employer's  Liability 
Act  aeld  harmless,'  where  the  complaint  stated 
a  cause  of  action  at  common  law. — Scbultis  v. 
Waterbury  Co.,  137  N.  Y.  S.  352. 

I  1074  (N.Y.Sup.)  The  error  of  the  County 
Court  in  acting;  in  violation  of  Code  Civ.  Proc 
{  3063,  in  considering  a  statement  in  an  affida- 
Tit  in  reaching  a  conclusion  on  an  appeal  from 
a  justice's  jadgment,  held  harmless.— Molinski 
T.  Burnett,  137^.  Y.  S.  259. 

(K)  Snltaequent  Appeal*. 

S  1099  (N.Y.Sup.)  A  dismissal  of  a  complaint 
In  proceedings  at  Special  Term,  after  a  deter- 
mination the  Appellate  Division  that  it  did 
not  state  a  cause  of  action,  must  be  affirmed 
on  subsequent  appeaL — McCoy  v.  Qas  Engine 
&  Power  Co..  137  N.  Y.  S.  691. 

XVH.  DETERMINATIOir  AND  DX8PO- 
BITIOM  OF  CAUSE. 

(D)  Rerenal. 

1 1 170  (N.Y.Sup.)  Under  Code  Civ.  Proc  { 
3063,  where  the  only  evidence  in  support  of  Uie 
judgment  was  ina<^iB8ibIe,  and  even  with  it 
in  the  weight  of  evidence  was  clearly  in  favor 
of  appellant,  who  asked  reversal  on  that  ground, 
tlie  appellate  court  must  reverse,  though  there 
was  no  objection  below  to  the  improper  evi- 
dence.—Schmidt  T.  Schweitzer,  137  N.  Y.  8. 
807. 

f  1175  (N.Y.Sup.)  The  Appellate  Division 
held  not  warranted  in  awarding  a  final  judg- 
ment in  a  certiorari  proceeding  to  review  an 
assessment  of  railroad  property  for  taxation, 
where  the  value  of  the  property  is  in  dispute. 
—People  ex  rel.  New  York  Cent  &  H.  R.  R. 
Co.  T.  Hanking,  187  N.  Y.  a  366. 

y  1 175  (N.Y.Sup.)  Where  both  parties  on  the 
trial  acquiesced  In  the  disposition  of  the  tase 
as  a  matter  of  law,  and  there  is  no  dispute  of 
fact,  the  Appellate  Division  may,  under  Code 


Civ.  Proc.  I  1317,  as  amended  by  Laws  1912. 
c.  380,  award  such  Judgment  as  Justice  re- 
quires.—Oliver  Beflninc  Co.  t.  Aq^gren,  137 
N.  Y.  S.  1067. 

I  1 180  (N.Y.Sup.)  The  reversal  of  a  foreign 
judgment  &eM  a  good  defense  to  an  actioa 
thereon,  and  to  destroy  the  effect  of  a  jud]^- 
ment  entered  thereon  in  another  state. — 'EUlia 
V.  McGovern,  137  N.  Y.  S.  1029. 

{F)  Haadate  aad   Proeee4lasa  la  I<owev 

Conrt. 

S  1194  (N.Y.Sup.)  Where  the  decision  of  the 
Court  of  Appeals  showed  that  the  court  had 
considered  the  constitutionality  of  T^ws  1905, 
c.  582,  though  a  majority  of  the  court  held  that 
the  constitutional  question  was  not  raised,  and 
remanded  the  canse  to  the  Appellate  Division 
for  further  proceedings,  the  constitutionality  of 
the  law  would  not  be  considered  by  the  Appel- 
late Division.— People  ex  rel.  Hallock  T.  Hen- 
nessy,  137  N.  T.  S.  819. 

I  1194  (N.Y.Sup.)  Where  the  majority  opin- 
ion of  the  Court  of  Appeals  declared  Uiat,  in 
answer  to  the  suggestion  that  the  evidence  was 
insufficient  to  show  that  decedent  had  no  part- 
ner, it  might  be  admitted  that  the  evidence  was 
not  strong,  but  was  sufficient  to  place  the  onos 
on  the  administratrix  to  show  that  decedent  had 
bad  a  partner,  if  sunb  was  the  case,  the  iRSue 
whether  decedent  had  a  partner  was  iid- 
judicated,  and  waa  res  judicata  in  a  subse- 
quent action  between  the  same  parties.— Jenner 
T.  Shope,  137  N.  Y.  S.  901. 

1 1 1 95  (N.Y.Sup.)  On  second  trial,  after  ap- 
peal  to  the  Appellate  Division,  held,  that  it 
was  the  duty  of  the  trial  court  to  apply  the 
law  of  tlie  case  as  determined  on  the  former  ap> 
peal.— McNuItj  Bros.  t.  Offermao,  187  N.  x. 
S.  27. 

§1212  (N.Y.CityCt)  A  former  trial  is  final 
oidy  as  to  aoch  matters  aa  were  necessary  to 
the  determtoatlon  of  the  Issue,  and  where  a 
question  of  fact  la  detramlned,  which  in  view 
of  the  issue  framed  la  materuU,  the  decision 
is  thereafter  binding,— Schwara  v.  Knhn,  137 
N.  Y.  S.  900. 

Where,  in  an  action  by  an  architect,  the  own- 
er of  the  bnilding  pleaded  the  general  denial  and 
a  counterclaim  based  on  a  breach  of  the  con- 
tract, and  the  court  found  that  the  arcliitect 
had  been  negligent,  and  the  complaint  and 
counterclaim  were  mamlsaed,  and  the  court  on 
the  appeal  of  the  owner  reversed  the  Judgment 
as  to  the  counterclaim,  the  judgment  of  the  trial 
court  was  conclusive  on  the  issue  of  negligence, 
and  the  only  question  remaining  on  a  second 
trial  was  the  amount  of  damages  austalned  bg 
the  owner. — Id. 

XVm.  UABILITIES  OH  BOMD8  AMD 
UTOEK'TAKIKOS. 

1 1231  (N.T.Snp.)  Where  an  nndertaldDg  on 
appeal  under  Code  Oiv.  l*roc.  |  1327,  provided 
that  the  judgment  debtor  would  pay  the  judg- 
ment if  the  appeal  was  dismissed  and  the  ap- 
peal was  dismissed  but  the  judgment  ttiete- 
after  set  a^e  pnrsoant  to  appeal  from  an  or- 
der refuainjr  to  vacate  It  at  apedal  term,  no 
action  could  thereafter  he  maintained  on  the 
bond.— Colder  v.  National  Surety  Co.,  137  M. 
Y.  S.  716. 
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APPEARANCE, 

See  Contempt,  I  67;  JosticM  of  the  Peace,  | 

Si. 

S  3  (N.T.Sar.)  Appearaoce  bj;  attorney  in  the 
snrrogate's  court  is  not  recognized  witnont  an- 
thorization  duly  acknowledged,  unless  on  return 
to  a  citation  or  order  to  rIiow  caoBe. — McGinn 
T.  LiBhthouse.  137  N.  Y.  S.  110. 

APPLICATION. 

See  Eminent  Domain,  1  174. 

APPOINTMENT. 

See  TnutB,  H  161,  168. 

ARBITRATION  AND  AWARD. 

Bee  Befeience. 

ARCHITECTS. 

gee  Mechanics'  Liens,  {  36. 

ARGUMENT  OF  COUNSEL 

See  Criminal  law,  |  720 ;  Trial.  |  10% 

ARREST. 

See  False  Imprisonment 

ARSON. 

See  Crinunal  Law,  {  200. 

ASSAULT  AND  BATTERY. 

I.  OIVH.  T.TABTTiTTT. 

(A)  AotB  ConBtltiitInK  AaHanlt  or  Battery 
KHd  lilahlUtr  Therefor. 

g  18  (N.T.Sup.)  The  order  of  an  acting  po- 
lice captain  to  "take  out  the  prisoDers,"  mean- 
ing that  those  charged  with  felony  be  photo- 
graphed and  meaaured,  rendered  him  liable  for 
damages  for  the  assault;  that  is,  the  wroogfol 

ghotographing  and  measuring.— Hawkms  y. 
:uhne,  1^7  N.  Y.  S.  1090. 


ASSESSMENT. 


See^Mnnki^^^mtionB,  ff  414,  460;  Tax- 

ASSIGNMENTS. 

See  Bills  and  Notes,  S  151:  Fraudulent  Con- 
veyance; Insurance,  88  1^.  665;  Parties  ; 
Sales,  I  296;  Subrogation;  Usury,  SS  22, 
140;  Vendor  and  Purchaser.  S  305. 

IV.  ACTIONS. 

f  135  (N.T.Sop.)  In  an  action  by  the  payee 
In  an  instrument  directing  the  drawee  to  pay 
to  the  order  of  the  payee  a  specified  sum  from 
money  due  the  drawer  from  loan  on  real  es- 
tate, evidence  that  the  drawer  placed  second 
mortgages  on  the  land  through  the  drawee 
was  admissible,  for  tf  such  mortgages  were 


placed  and  proceeds  came  Into  the  hands  of 
the  drawee,  and  were  paid  over  to  the  drawer, 
a  prima  facie  case  of  liability  was  established. 
—Tisdale  Lumber  Co.  t.  Piquet,  137  N.  T.  S. 

1021. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

V.  BIGHTS  AND  lUBBIEDIES  OF 
CREDITORS. 

(D)  Prettentation,  Proof,  and  Parment  of 
Claltua. 

S  326  (N.Y.Rup.)  An  answer,  In  an  action  on 
notes  executed  by  a  company,  by  its  proprietor, 
and  indorsed  by  defendant,  held  to  allege  that 
plaintiff,  under  an  Rssignment  for  creditors,  ac- 
cepted a  dividend  in  full  discharge  of  defend- 
ant na  indorser,  as  well  as  of  the  partnership 
liability  on  the  note.— International  Trust  Co. 
V.  CaroUne,  137  N.  T.  S.  032. 

ASSOCIATIONS. 

See  Trade  Unions. 

ASSUMPTIDN  OF  RISKS. 

See  Master  and  Servant  H  217,  288l 

ATTACHMENT. 

See  Execution. 

I.  NATT7RE  AND  GROUNDS. 

(B)  OroundM  of  Attachment. 

1 28  (N.Y.Sup.)  To  authorize  attachment  on 
the  ground  of  defendant,  a  rewdent,  having  been 
absent  from  the  state  for  more  than  six  months, 

without  having  filed  In  the  office  of  the  clerk 
of  the  county  a  designation,  still  in  force,  of  a 
person  on  whom  to  serve  a  summons  in  his  be- 
half, there  must,  under  Code  Civ.  Proc.  I  430, 
as  amended  September  1,  1890  (Laws  lw9,  c 
524),  be  search  of  the  clerk's  records  since  each 
date.— lichenstein  t.  Lorge,  137  N.  Y.  8.  1. 

nX.  PROCEEDINGS  TO  FROdTRK 

(B)  AIDdavlta. 

1 1 1 1  (N.Y.Sup.)  The  affidavit  for  attachment 
on  the  ground  of  defendant,  a  resident,  having 
been  absent  from  the  state  for  more  than  riz 
months,  without  having  filed  a  designation,  still 
in  force,  of  a  person  on  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  Code  Civ. 
Proc.  S  430,  as  amended  September  1,  1898 
{Laws  1899,  c.  524),  is  insufficient,  where  mere- 
ly alleging  defendant  has  not  made  a  designa- 
tion, as  appears  by  the  clerk's  certificate;  the 
certificate  being  of  a  search  only  for  the  six 
months.— Lichenstein  t.  Lorge,  137  K.  Y.  S.  1. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  }  660;  Appearance;  Champerty 
and  Maintenance;  Divorce,  {  228;  Kxeco- 
tors  and  Administrators,  |  485 ;  Husband  and 
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Wife,  I  283 ;  Insurance,  I  558 ;  Pleading,  { 
245 :  Reference,  {  61 ;  Soeriffs  and  Consta- 
bles; Trial,  H  109,  141;  Witnesses,  H  202, 
219,  255. 

I.  THE  OFFICE  OF  ATTOBIIET. 
(C)  SnKpenBlon  «■<  DIabarment. 

S38  (N.Y.Sup.)  Where  an  attorney  permit- 
a  diebarred  attorney  to  practice  law  in  bis 
name,  sucb  act  disqualified  him  from  aoy  right 
to  further  practice.— In  re  Qiiitman,  137  N. 
T.  S.  1009. 

i  40  <N.Y.Sup.)  Deceit  practiced  on  a  court 
in  obtaining  admission  to  the  bar,  in  suppres- 
sing the  fact  of  applicant's  previous  coQYiction 
for  crime,  held  to  justify  a  disbarment.— In  re 
Quitman,  137  N.  Y.  S.  1069. 

{44  (N.Y.Sup.)  An  attorney,  who  appropri- 
ates to  bis  own  use  the  proceeds  of  checks 
received  from  his  client  for  deposit  with  a 
surety  company,  will  be  disbarred. — In  re  Lent, 
137  N.  Y.  S.  1052. 

1 44  (N.Y.Hup.)  An  appropriation  by  an  at- 
torney of  funds  collected  for  &  client  held  a 
misappropriation  of  tmst  funds,  which  will 
entitle  the  attorney  to  severe  censure.— In  re 
Kisselburgh,  137  N.  Y.  S.  1060. 

144  (N.Y.Sup.)  The  defrauding  of  cUents 
out  of  considerable  sums  of  money,  and  the 
failure  to  perform  services  for  which  he  was 
employed  and  paid,  would  justify  the  disbar- 
ment of  an  attorney.— In  re  Qoitman,  137  N. 
T.  S.  1009. 

XI.  BETAINEB  AHD  AVTHORXTT. 

1 98  (N.Y.Sup.)  Evidence  in  an  action  to 
avoid  a  mortgage  ^ven  by  plaintiff  to  defend- 
ant for  a  loan  with  which  to  take  up  other 
mortgages  on  the  property  held  to  justify  de- 
fendant, or  his  agent,  in  believing  that  plain- 
tifiTs  attorney,  employed  in  the  matter,  was  au- 
thorized to  receive  the  money  for  plaintiff  to 
pay  off  the  prior  mortgages,  so  that  plaintiff 
Bhould  bear  the  loss  of  the  attorney's  misap- 

Sropriattun  of  the  funds.— Fatta  v.  Edgerton, 
37  N.  Y.  S.  226. 

XV.  OOMPENSATXOK  AND  IJEN  OF 
ATTORNEY. 

(A)  Fees  and  Other  Remn Deration. 

S  144  (N.Y.Sup.)  The  language  of  a  contract 
of  retainer  will  be  construed  most  strongly 
against  the  attorney  retained,  who  drew  the  in- 
strument.— McCoy  V.  Gas  Engine  &  Power  Co., 
137  N.  Y.  S.  591. 

f  166  (N.Y.Sup.)  In  an  action  by  an  attor- 
ney for  (tompensatioD,  the  venlict  fot  defend- 
ant held  unsupported  by  any  evidence.— Stumpf 
T.  Cohen,  187  N.  Y.  S.  905. 

(B)  Uea. 

1 190  (N.Y.Sup.)  Where  an  attorney,  having 
a  lien  on  a  judgment  in  favor  of  the  wife  in  a 
suit  for  separation,  was  defrauded  by  a  col- 
lusive settlement,  he  was  not  limited  to  a  rem- 
edy by  motion,  under  Code  Civ.  Proe.  S  779, 
but  is  entitled  to  proceed  against  the  parties 
by  action.— Turner  v.  Woolworth.  137  ^.  Y.  S. 
1071. 


1 192  (N.Y.Sup.)  A  client,  who  petitioned  to 
have  the  amount  of  an  attorney's  lien  estab- 
lished for  services  in  collecting  a  fund,  ahould 
bva.T  the  reasonable  expense  of  a  reference  made 
in  the  proceedings;  but  the  referee's  fees  and 
disburFemcnts  as  stated  should  be  taxed,  and 
if  lenet  than  the  sum  which  the  attorney  was  or- 
dered to  pay  over  to  hia  client,  the  attorney 
should  pay  over  the  difference  between  the  f^es 
as  taxed  and  such  sum.  and  if  more  than  that 
sum,  the  client  should  pay  balance  of  sudi  fees. 
-In  re  Bachrach,  137  N.  Y.  S.  794. 

AUTHORITY, 

See  Appearance;  Attorney  and  Client,  {  OS; 
Executors  and  Administrators,  {  93;  Princi- 
pal and  Agent,  {§  09,  115. 

AUTOMOBILES. 

See  Discovery,  (  40:  Evidence,  |  147;  High- 
ways; Livery  Stable  Keepers;  Master  and 
Servant,  I  3S9',  Municipal  Oorporations,  I 
706. 

BAtU 

U.  IN  GBIMINAIi  PKOSEOUnONS. 

i  79  (N.Y.Sup.)  Under  Code  Cr.  Proc.  S  597, 
a  partial  release  of  a  surety  from  the  effects 
of  a  judgment  on  a  forfeiture  of  bail  held  im- 
proper, where  the  surety  was  able  to  and 
would  have  Toluntarily  paid  it.- In  re  Pelle- 
grino,  137  N.  T.  8.  30C. 

BAILMENT. 

S  r  I  (N.Y.Sup.)  A  bailee  is  required  to  return 
the  property  intact  or  explain  its  lofw  in  nome 
sntisfactory  way.— Thorn  v.  Straus,  137  N.  T. 
B.  927. 

ft  14  (N.Y.Sup.)  A  bri^e  contractor  is  not  li- 
able to  a  Biutcontractor  for  loss  of  tools 
brought  to  the  work  and  used  thereon  under 
the  subcontract,  In  the  absence  of  a  sbowini: 
ttiat  the  loss  was  caused  by  the  negligence  of 
the  contractor,  especially  if  he  bad  previously 
directed  removal  o£  the  tools. — Rightmyer  v. 
Doyle,  137  N.  Y.  S.  482. 

I  31  (N.Y.Sup.)  Proof  that  a  bailee  failed  to 
return  the  article  bailed  on  demand  established 
n  prima  facie  case  of  negligence.- Brj-ant  v. 
Auchmuty,  137  N.  Y.  8.  911. 

i  3 1  (N.T.Sup.)  The  burden  was  on  a  party 
who  delivered  photographic  films  to  another,  for 
the  purpose  of  having  prints  made  therefrom,  in 
an  action  for  the  loss  thereof,  to  establish  that 
such  loss  was  due  solely  to  defendant's  negli- 
gence.—Thorn  V.  Straus.  187  N.  Y.  S.  927. 

In  action  against  bailee  foi  loss  of  photo- 
graphic films,  left  with  it  for  the  pnriKtse  of 
making  prints  therefrom,  plaintiff  held  to  have 
Buatalnea  burden  of  provine  tltat  Ioh  was  dne 
to  defendant^^  nesUgeuce.— Id. 

BALLOTS. 

See  Elections,  i  168. 

BANKRUPTCY. 

See  Assignments  fot  Benefit  of  Gredlton;  Con- 
tracts, {  303. 
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BlOSm,  KE1CEDIC8,  AND  DIS- 
OHABOE  OF  BAHKBTTFT. 

3  435  (N.Y.Sap.)  Noncompliance  by  &.  corpora- 
tion with  a  judgment  against  it  in  sequestration 
proceedings  in  diTorce  hel4  not  excused,  bc- 
rause  the  corporation  had  been  adjudicated  a 
bankrupt  before  such  judgment  was  rendered, 
where  the  discharge  in  bankruptcy  was  not 

6 leaded.— SchreiBer  v.  Schomacker  Piano  Forte 
Ifg.  Co.,  137  N.  Y.  8.  747. 
1 436  (X.T.Sup.)  In  an  action  on  a  debtor's 
^conditional  promise,  made  pending  bankruptcy 
TirocecdinKs,  to  pay  plaintiff's  debt  ont  of  his 
future  earnings  after  securing  ttis  dischai^e, 
evidence  held  insufficient  to  rastain  a  finding 
ttiat  defendant  was  able  to  pay  plaintiff. — Htem 
V.  Gerber,  137  N.  T.  S.  879. 

BANKS  AND  BANKING, 
in.  nmcTiOMs  and  deaungs. 

(O  Deposits. 

S  145  (N.Y.Sup.)  Certification  of  a  check  by 
4  he  payee  changes  the  check  to  a  certificate  of 
deiwEit  in  favor  of  the  payew. — Davenport  v. 
I'almer,  137  N.  Y.  S.  796. 

Certification  of  a  check  at  the  drawer's  in- 
stance merely  operates  as  an  insurance  that 
the  check  is  i^nulne  and  that  the  certifying 
bank  will  become  bound  for  its  paymeut  to  the 
payee.— Id. 

S  I4S  (X.Y.Sap.)  One  whose  nomo  was  forg- 
ed to  an  Indorsement  of  checks  which  were 
paid  by  defendant  bank  was  not  under  a  duty 
lo  give  notice  to  the  bank  of  the  forgery  uatil 
he  had  knowledge  of  the  facts  tending  to  show 
it,  and  was  not  estopped  from  a^seiting  lack 
«f  knowledge,  unleax  he  was  guilty  of  negH- 
gence.— Srhnabel  v.  Hanover  Nat.  Bank  of  City 
of  New  York,  137  N.  Y.  8.  727. 

I  154  (N.Y.Sup.)  In  an  action  for  the  pro- 
^•ecds  of  checks  to  which  plaintiff's  indorse- 
ment was  claimed  to  have  been  forged,  the 
ant^wer  held  not  to  safGciently  allege  knowl- 
edge of  the  forgeries  by  plaintiff,  so  as  to  es- 
top him  from  asserting  defendant  bank's  lia- 
bility for  paying  the  checks.— Schnaliel  v.  Ilan- 
o\er  Nnt.  Bank  of  City  of  New  Tork,  1.17  N. 
Y.  S.  TC7. 

(E)  Lonns  mmM.  DiMwants. 

S  181  (N.Y.Sup.)  Under  Banking  Law,  8  74, 
which  provides  that  twice  the  amount  of  ex- 
ress  interest  charged  a  borrower  may  be  re- 
4>>Tered,  cumolatiTe  penalties  may  be  recovered. 
-Mackey  v.  Koyal  Bank  of  Mew  York,  137  N. 
Y.  S.  029. 

BAR. 

See  Judgment.  U  S63,  585,  500,  614,  747. 

BENEFICIAL  ASSOCIATIONS. 

See  Judgment,  |  68B;  Mandamus,  |  123. 


See  Gaming. 


BEHING, 
BILL-BOARDS. 


BEQUESTS. 


See  Wills. 


See  Constitutional  Law,  J  92;  Eminent  Do- 
main, I  2;  Municipal  Corporation^  002, 
025. 

BILL  OF  UDING. 

See  Carriers,  {  58;  Shipping. 

BILL  OF  PARTICULARS. 

See  Pleading,  H  315-320. 

BILLS  AND  NOTES. 

See  Banks  and  Banking;  Discovery,  t  40; 
Evidence,  fi  573 ;  Executors  and  Administra- 
tors, i  221 ;  Usury,  »  22,  U7 ;  Wills.  1  50G. 

II.  OONSTBUOTIONAirDOPEBAXIOK. 

1 123  (N.Y.Siip.)  A  note  signed,  "C.  leather 
Company,  by  H.  C,  Prop.."  did  not  impede  an 
individual  liability  upon  II.  C— International 
Trust  Co.  V.  Caroline,  137  N.  Y.  S.  932. 

IT.  HEOOTIABII.ITT  AND  TBAirSFEB. 

(A)  Imstrnmeiits  Neacotlable. 

§  151  (N.Y.Sup.)  An  instrument  directing 
the  drawee  to  pay  to  the  order  of  the  payee 
named  a  specified  sum,  to  be  deducted  from 
money  due  the  drawer  on  a  loan,  signed  by  the 
drawer,  and  accepted  by  the  drawee,  is  not  a 
negotiable  bill  of  exchange  within  Negotiable 
Instruments  Law,  t  210,  but  is  only  an  equi- 
table assignment  oi  moneys  due  or  to  beccnne 
due  from  the  drawee  to  the  drawer. —Tisdale 
Lumber  Co.  t.  liquet,  137  N.  Y.  S.  1021. 

TH.  PATMEHT  AMD  DISOHABOE. 

1 437  (N.Y.Sup.)  Where  the  payee  of  a  check 
procures  Its  certification  by  the  drawee  Imnk, 
the  drawer  is  releasecl  from  further  liability^ 
Davenport  t.  Palmer,  137  N.  Y.  S.  79a 

Vm.  ACTIONS. 

{453  (N.Y.Sup.)  It  is  an  equitable  defense, 
of  which  indorsers  of  a  note  as  sureties,  sued 
thereon  jointly  with  the  maker,  and  ivitb  him 
jointly  and  severally  liable  thereon,  may  avail 
themselves,  that  the  maker  has  a  counterclaim 
for  breach  of  the  contract  inducing  the  giving 
of  the  note,  especially  where  he  by  separate 
answer  is  asserting  it  for  bis  own  benefit.— 
Iroquois  Door  Co.  t.  Leavenworth  Apartment 
C0..137N.  r.  ai22. 

BOARDS. 

See  Certiorari;  Counties,  |  204;  Sc^Mids  and 
School  Districts ;  States,  |  83. 

BONA  FIDE  PURCHASERS. 

See  Vendor  and  Purchaaer,  SS  228-232. 
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BONDS. 

See  Appeal,  |  1231;  Bail;  CorporatioM,  {1 
320,  471:  Counties.  S  78;  Principal  and 
Surety;  Trusts,  S  161. 

BOOKMAKING. 

See  Qamimc,  |  87. 

BOOKS. 

See  CoriwrationB,  {  650. 

BOUNDARIES. 

See  Piinclpal  and  Agent,  S  115. 

n.  EVIDEKCE.  ASCERTAINMENT,  AND 
ESTABUSHMENT. 

{33  (N.T.Sap.)  A  line  described  in  a  deed  as 
rannlnff  from  one  monument  to  another  Is  pre- 
sumed to  b«  a  straight  line,  in  absence  at.  other 
descriptioB.— Somerrllle  T.  City  of  New  York, 
1S7  N.  T.  S.  919. 

BREACH. 

See  Contracts,  IS  288-350 ;  Sales.  |S  40&.  418. 

BRIBERY. 

See  Obstructing  Justice,  |  0. 

BRIDGES. 

See  Death,  S  75 ;  Eminent  Domain,  SS  85,  150, 
160,  265 ;  Injunction,  {  113. 

II,  REG1TI.ATION  AND  USE  FOB 
TRAVEL. 

(41  (N.Y.Sup.)  Facts  AeM  to  warrant  a  find- 
ing that  a  bridge  across  the  Erie  Canal,  with 
an  opening  between  the  fence  on  the  north 
eide  of  the  approach  and  the  railing  of  the 
bridge,  through  which  intestate  passed  at 
night  and  was  injured,  was  ne^geatly  main- 
taludr-Smith  T.  State,  137  N.  Z.  &  S&9. 

BROKERS. 

See  C<aitracta.  {  65. 

m.  DITTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

1 24  (N.Y.Sup.)  Rights  and  liabilities  as  be- 
tween broker  and  customer  for  whom  he  p'ur- 
chaaes  and  carries  stock  on  a  margin  •tated.— 
Mayer  t.  Monso.  137  N.  Y.  S.  616. 

§37  (N.Y.Sup.)  Counterclaim  in  action  by 
stockbroker  to  recover  the  balance  of  an  ac- 
count claiming  damages  for  conversion  of  stocks 
held  to  state  no  cause  of  action.— Mayer  T. 
Monzo,  187  N.  Y.  S.  616. 

IV.  OOBIPENSATION  AND  UEN. 

^39  (N.Y.Sup.)  The  idea  of  the  word  "com- 
mission" involves  the  meaning  that  a  sum  of 
money  is  paid  to  an  agent  for  effecting  a  sale 
to  a  third  person,  and  while  it  is  not  customary 
for  a  seller  to  pay  a  commission  to  a  purchas- 
er, it  is  competent  for  a  seller  to  offer  a  pur- 
chaser a  rebate  and  call  it  a  commission;  but, 
where  that  is  intended,  the  ezpressioo  of  the 
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intention  of  the  parties  most  be  dear. — Oliver 
Refiniag  Co.  v.  Aspegren,  137  N.  Y.  8.  1057. 

A  purchaser  held  not  entitled  to  a  commis- 
sion, in  view  of  the  silence  of  tbs  formal 
agreement  on  that  subject— Id. 

§  49  (N.Y.Sup.)  Broker,  procuring  acceptance 
of  application  for  a  loan  upon  conditions  not 
specined  in  Hie  application,  held  pot  entitled  to 
compensation^Finck  t.  Carlson,  137  N.  Y.  S. 
90*2. 

S  55  (N.Y.Sup.)  A  broker  held  not  entitled  to 
recover  a  commission  on  a  sale  by  his  prospec- 
tive customer  for  the  principal  to  a  third  pairty. 
-Wynna  T.  Uta,  137  N.  Y.  S.  652. 

8  63  (N.Y.Sup.)  In  an  action  for  brokers' 
commissions  for  furnishing  tenants,  with  whom 
defendant  refused  to  execnte  a  lease,  a  con- 
tract under  seal,  between  defendant  and  the 
brokers,  that  they  should  not  be  entitled  to 
commissions  unlesa  the  lease  was  actually  ex- 
ecuted, held  a  bar  to  their  right  to  commis- 
sions.—Williams  V.  Ashner,  137  N.  Y.  S.  275. 

1 63  (N.Y.Sup.)  A  broker  conld  not  recover 
commissions  for  having  effected  ui  exchange 
of  land,  where  the  third  person  procured  did 
not  have  a  good  titie.— Stackell  T.  £bvoa>  137 
N.  Y.  S.  864. 

CALLS. 

See  Waters  and  Water  Counufl^  {  83. 

CANALS. 

I.  ESTABUWHMENT.  qOlTSTBPCTION, 
AMD  MAINTENAKCS. 

(6  (N.Y.Sup.)  Under  Canal  Law,  %  15,  snbd. 
7,  the  canal  board,  having  discontinued  work 
under  an  excavation  contract,  approved  rela- 
tor's account,  and  ordered  a  warrant  for  the 
payment  of  the  amount,  had  authority  to  re- 
scind the  resolutions,  and  refer  the  matter  for 
further  hearing.— People  ex  reL  Graves  t.  Soh- 
mer,  137  N.  x!  a  S84 

CANCELLATION  OF  INSTRUMENTS. 

See  Champerty  and  Maintenance;  Injunction. 
H  13&  137 ;  Inaaoe  Persona.  |  67 ;  Innr> 
ance,  f  238 ;  Reformation  of  inBtmmenti. 

CANDIDATES. 

See  Elections,  {  141. 

CARGO. 

See  Shipping. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Replevin. 

X.  CONTBOItANDBEOirUkTXOROF 
OOKMON  CABBIEBS. 

(A)  Im  QeiienU. 

SB  (N.Y.Sup.)  The  penalty  imposed  by  Pub- 
lic Service  Commissions  Law,  %  40,  for  the  fail- 
ure of  a  street  railroad  corporation  to  give  a 
transfer,  is  a  penalty  provided  for  corporations 
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contracting  tinder  Railrosd  Law.  C  78.— Cata- 
lano  ▼.  Croastown  St  By.  Co.,  1^7  N.  T.  S.  lia 
An  agreemeat  between  the  city  of  Buffalo 
and  street  railway  companies  operating  street 
railroads  under  francbises  held  not  an  agree- 
ment for  the  Die  of  the  roads  or  rontea  of  the 
companiea,  or  any  part  thereof,  within  Railroad 
Law.  I  78,  and  a  company  refusing  to  give  a 
transfer  is  not  sabject  to  the  penalty  imposed 
by  Fahlic  Service  Commissions  Law,  i  49.— Id. 

n.  oAnaiAGB  of  goods. 

<B)  BilU  of  Ladtnar.  Shlpvlair  R««el*tB» 
and  Special  Oontraeta. 


Ii  58  (N.T.Snp.)  Transferee  of  unconditional 
1  of  lading  by  Indorsement  and  delivery  for 
value,  cotttaming  words  "not  negotiable,  held 


to  have  no  action  against  carrier  for  conver- 
sion, where  he  onreasonably  delays  obtaining 
possession  nntil  consignee  has  become  insolvent, 
and  consignor  has  exercised  his  right  of  stop- 
age  in  tranalta.— Oas*  v.  Southern  Pacific  Co., 


Y.  8.  261. 


(U)  TraaaportMloM  and  Dcllverr'  liT 
Carrier. 

{91  (N.Y.Co.Ct)  The  rule  that  a  bailee  can- 
not plead  jus  tertii  against  his  bailor  applies 
to  common  carriers.— Perkins  v.  Chaatauqoa 
Traction  Co.,  187  N.  Y.  S,  80. 

I  n  replevin  against  a  carrier  to  recover  goods 
ahipped,  it  Is  no  defense  that  the  (ooda  were 
stolen. — Id. 

(I)  CoaaeotlBv  Carriers* 

S  175  (N.Y.Sup.)  In  view  of  the  Garmack 
amendment,  it  djd  not  affect  the  liability  of  the 
initial  earner  to  tbe  connignor  that  fEulure  to 
deliver  or  tender  the  shipment  to  the  consignee 
was  tbe  fault  of  the  connecting  carrier.— How- 
att  T.  Barrett,  137  N.  T.  8.  916. 

(J)  Ohavsea  amd  I4«aa* 

§197  <N.Y.8up.)  The  modificatloD  of  a  0. 
O.  D.  shipment,  so  as  to  read  "withont  C.  O. 
D.,"  did  not  entitle  the  carrier  to  demand  pay- 
ment of  the  express  charges  as  a  condition  to 
restoring  the  shlimient  to  the  constgnor.— 
Howatt  T.  Barrett,  137  N.  Y.  S.  015. 

IV.  CABBIAGE  OF  FASBBNOERS. 
(D)  Penoaal  lnj«rl«s. 

S284  (N.Y.Sup.)  A  rapid  transit  company  Is 
not  liable  for  injuries  sustained  by  a  pas- 
senger from  a  fellow  passenger  jumping  over 
tbe  gate  of  its  closed  car  and  striking  her,  un- 
less such  act  could  reasonably  have  been  an- 
ticipated by  its  employee. — Vlctorson  v.  Inter- 
borough  Rapid  Transit  Co.,  187  N.  Y.  S.  860. 

S300  (N.Y.Sup.)  In  view  of  the  clearance 
distance  between  a  coal  track  and  a  street  car 
when  the  car  attempted  to  pass  the  track,  held, 
that  it  could  not  be  said  that  the  street  car 
employes  were  negligent  so  as  to  make  tbe 
company  responsible  for  injuries  to  passenger 
in  tbe  resulting  coUlsion.~-RosenbIum  v,  Brook- 
Ini  Heights  B.  Co.,  187  N.  T.  S.  1078. 

I  318  (N.T.Sap.)  Plaintiff's  evidence  held  in- 
snfficient  to  oreicoma  that  offered  by  defend- 


ant that  she  was  injured  while  attempting  to 
alight  from  a  moving  car.— Cross  v.  Coney  Is- 
land &  B.  R.  Co.,  137  N.  Y.  S.  993. 

§321  (N.Y.Sup.)  In  an  action  against  a 
carrier  for  injuries  to  a  passenger  from  the 
act  of  a  feliow  passenger,  an  instruction  that 
it  was  the  carrier's  du^  to  carry  the  pas- 
senger safely,  thus  making  it  an  Insurer  of  tbe 
passenger's  safety,  and  withdrawing  the  qnes* 
tion  of  negligence  from  the  jory,  was  errone- 
ous.—Victorson  v.  Interboroiu^  Bapid  Transit 
Co.,  137  N.  T.  S.  860. 

CEMETERIES. 

See  Tazatbm,  {  876. 

CERTIFICATE 

See  Elections,  {|  141,  143,  144,  165;  Licenses, 
i  22 ;  Mandamus,  f  74 :  Monicipal  Corpora- 
tions,  I  368;  Usury,  f  128. 

CERTIFICATION. 

See  detka  of  Goarts,  |  22. 

CERTIORARI. 

I.  NATUKE  AXD  OROITNDS. 

I  16  (N.Y.Sup.)  Under  Labor  Law,  {  21,  the 
functions  of  the  Labor  Commissioner,  relative 
to  a  complaint  that  a  contractor  with  a  city 
is  violating  tbe  law  in  not  paying  the  prevail- 
ing rate  of  wagea,  are  merely  awisory  to  the 
board  having  charge  of  the  work,  so  that  his 
determinatloD  Is  within  Code  Civ.  Proc.  |  2122, 
prohibiting  certiorari  to  review  a  detemunation 
not  finally  determlnii^  the  ri^ts  of  the  par- 
ties.— Keystone  State  Const  Co.  t.  Williams, 
137  N.  t.  S.  40S. 

1 24  (N.LSup.)  Certiorari  does  not  lie  to 
review  the  action  of  city  officials  in  granting  or 
withholding  a  license  to  conduct  a  parUcnlar 
bnsiness.--In  re  Whitten,  137  N.  T.  8.  860. 

CHAMPERTY  AND  MAINTENANCE. 

J 5  (N.Y.Sup.)  A  contract  of  retainer,  pro- 
Ing  that  tbe  attorney  wilt  pay  all  expenses 
of  the  proceedings,  held  invalid,  within  Code 
dv.  Proc.  8  74,  as  it  existed  at  the  time  of  its 
making.— McCoy  v.  Gas  Engine  &  Power  Co., 
137  n:  Y.  S.  &E)1. 

A  contract  of  retainer  for  tbe  prosecution  of 
a  claim  before  a  board  of  assessors,  making  the 
attorney's  fee  payable  out  of  an  amount  recov- 
ered, held  within  the  purview  of  Code  Civ. 
Proc  S  74.— Id. 

In  an  action  to  have  a  contract  of  retainer 
declared  invalid,  the  court  could  only  rescind 
and  fix  the  value  of  serrices  rendered  thereun- 
der, and  could  not  require  the  attorney's  pei^ 
formance  of  future  services  not  provided  tot 
by  tbe  contract— Id. 


CHARITIES. 


See  WiUs,  |  16. 
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C.  CBEATXOH.  EXISTEROE*  AND  VA- 
UDITT. 

1 21  (N.T.Sar.)  Gift  in  trust  "to  any  iasti- 
tation  for  the  benefit  of  the  poor  and  suffering 
my  executors  may  in  their  judgment  select  as 
poor  and  lu  need"  Md  valid  as  a  gift  for  a 
charitable  nae  vitbbi  Personal  Propertr  Law, 
I  12.-In  re  Davis*  WIU,  187  N.  T.U  C7. 

H.  0O1TSTBU0TIOW,  ABHOnUTBA. 
TION,  AND  BlIFOBOEIUill  T, 

135  (N.Y.Sup.)  Under  Laws  1806  c.  4,  in- 
-corporatlng  the  "Trustees  of  the  Sailors'  Snug 
Harbor,  in  the  City  of  New  York,"  the  entire 
title  to  all  the  real  and  personal  property  of 
testator  referred  to  tn  the  statute  became  Tested 
in  the  corporatloir  for  the  purposes  named  fn 
the  statute.— Trustees  of  Sailors'  Snug  Harbor 
V.  Garmody,  1S7  N.  Y.  S.  968. 

8  43  (N.Y.Sup.)  A  charitable  corporation,  hav- 
ing power  to  sell  real  estate,  must  exercise  the 
power  on  its  own  responsibilitjt  and  cannot 
maintain  an  sction  for  instriictions.~Trus- 
tecs  of  Sailors'  Snug  Harbor  Carmody,  137 
N.  Y.  S.  968. 

CHARTER. 

See  Municipal  Corporation*,  »  186,  288,  886. 

CHAHEL  MORTGAGES. 

See  Judgment,  |  563. 

CHEAT. 

See  False  Pretenses;  Fraud. 

CHECKS. 

See  Payment,  $  21. 

CHILDREN. 

See  Guardian  and  Ward;  Infants;  Master 
and  Servant.  fS  278,  286;  Municipal  Corpo- 
rations, {  706. 

CHOSE  IN  ACTION. 

See  Insurance,  §  199. 

CITATION. 

See  Process. 

CITIZENS. 

See  Constitutional  Law,  {  229. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  {  229. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  S  217. 

CIVIL  SERVICE  COMMISSION. 

See  Mandamus,  J  76. 

CLAIM  AND  DELIVERY. 

See  Replevin. 


CLAIMS. 

See  Counties,  §  204;  Execaton  aod  Adminia- 
trators,  |j|213-221 ;  States,  1 119. 

CLERKS  OF  COURTS. 

See  Counties,  {  69. 

S  8  (N.Y.Sup.)  A  chief  clerk  of  the  law  de- 
partment in  a  county  clerk's  office  of  Kings 
county,  under  Laws  1911,  c.  641,  VW  a  "reg- 
ular clerk,"  within  Civil  Service  Xiaw,  {  22. 
and  therefore  not  removable  without  notice  of 
charges  and  an  opportunity  to  explain.— In  re 
Donnelly,  137  N.  Y.  S.  789. 

{  1 2  (N.Y.Sup.)  A  clerk  of  the  Supreme 
Court  is  not  entitled  to  allowance  of  any 
charge,  unless  the  right  thereto  is  given  by 
statDte.— People  ex  nL  Hawley  v.  Howard, 
137  N.  Y.  B.  496. 

Code  Civ.  Proc  S  3304,  prescribing  the  fees 
for  clerks,  held  not  to  apply  to  services  ren- 
dered in  criminal  actions  or  proceedings. — Id. 

f  17  (N.Y.Sup.)  A  clerk  of  the  Supreme 
Court  is  not  endtled  to  charge  for  filing  a  pre- 
sentment of  the  grand  jary.— People  ex  rel. 
Hawley  v.  Howard.  187  N.  Y.  S.  496. 

Nor  is  he  entitled  to  diarge  for  filing  returns 
of  justices  on  appeal. — Id. 

Under  Code  Civ.  Proc  SI  3301,  3304,  33.^2. 
a  clerk  of  the  Supreme  Court  may  not  charge 
the  county  for  filing  a  physician's  certificate 
of  iniUulity  of  jurors  to  attend  court. — Id. 

A  clerk  of  the  Supreme  Court  held  not  en- 
titled to  charge  the  county  for  filing  coroner's 
inquests,  for  filing  an  order  as  to  delivery  of 
prteonets,  or  for  making  certificates  to  county 
treasurer  as  to  attendance  and  mltesfe  of  wit- 
nesses  before  grand  jury  and  at  trial  before 
petit  jury.— Id. 

S  18  (N.Y.Sup.)  Under  Code  Civ.  Prw:.  il 
3301,  3304,  3332.  a  clerk  of  the  Supreme 
Court  may  not  chai^  the  county  for  entering 
an  order  to  draw  extra  Jurors.— People  ex  reL 
Hawley  v.  Howard,  137  N.  Y.  S.  496. 

8  22  (N.Y.Sup.)  Under  Code  Civ.  Proc. 
3301,  3304,  3332,  a  clerk  of  the  Supreme 
Court  may  not  charge  the  county  for  certify- 
ing attendance  of  jurors,  court  officers,  and 
criers.— People  ex  reL  Hawley  v.  Howard,  137 
N.  y.  S.  496. 

A  clerk  of  the  Supreme  Court  is  not  entitled 
to  charge  the  county  for  making  certificates 
to  county  treasurer  as  to  the  attendance  and 
mileage  of  witnesses  before  the  grand  jury  or 
at  trial  before  a  petit  jury.— Id. 

§  24  (N.Y.Sup.)  A  clerk  of  the  Supreme 
Court  IS  not  entitled  to  charge  the  county  for 
furnishing  a  certified  copy  to  the  sheriff  as  to 
the  delivery  of  prisoners.— People  ex  reL  Haw- 
ley T.  Howard,  137  N.  T.  S.  m 

CODICIL 

See  Wins,  I  529. 

COERCION. 

See  Wills,  i  166. 

COLLATERAL  ATTACK. 

See  Judgment,  i  490. 
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COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Ezecuton  and  Admlnistraton.  H  9^138. 

COLLISION. 

S?€e  Street  Railroada. 

COLLUSION. 

See  Diroree,  |  136. 

COMBINATIONS. 

See  Monopolies. 

COMMERCE. 

See  Shipping. 

COMMERCIAL  PAPER. 

See  Bills  and  Notea. 

COMMISSION. 

See  Depoaitiona. 

COMMISSIONERS. 

Sop  Certiorari:  Eminent  Domain,  §3  174,  237; 
Mandamus,  |  81;  Municipal  i.orporations. 
If  203,  385,  394;  Navigable  Waters,  {  ZO. 

COMMISSIONS. 

See  Brolcers.  H  30-^;  Executors  and  Admin- 
iBtrators,  H  109,  497,  408:  Insane  Pezsons, 
SS  41,        Principal  and  Agent,  |  8L 

COMMITTEE. 

See  Insane  Persons,  S|  41,  42,  67. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  UW. 

See  Parent  and  Child,  {  2. 

COMMON  SCHOOLS. 

See  Schoob  and  School  Districts; 

COMPENSATION. 

Sec  Attorney  and  Client,  |§  144-192 ;  BroIEer^ 
85  39-63;  Clerks  of  Courts.  H12,  17,  18, 
liJ.  24;  Counties,  fl  60-78;  Eminent  Do- 
main. H  62,  85-150,  238,  245.  253.  300,  303 ; 
J-]xecutors  and  Administrators,  H  100,  497, 
4»S;  Officem,  fi  98;  Principal  and  Agen^  S 
81;  SharifFs  and  Constables. 

COMPETENCY. 

See  Evidence,  i  148;  ^tnessea.  H  46-219. 

COMPLAINT. 

See  Indictment  and  Infonnatjcm. 


COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Evidence,  1  213. 

19  (N.T.Sup.)  Receipt  and  deposit  of  chedts 
reciting  that  they  were  "In  full,  which  words 
were  crossed  out  by  the  payee  before  deposit, 
in  the  absence  of  explanation.  Acid  an  accord 
and  satisfaction.— John  J.  Daly  Iron,  Steel  & 
Metal  Co.  v.  United  State*  Metal  ft  Mfg.  Co., 
137  N.  Y.  S.  150. 

COMPROMISE  VERDICT. 

See  Trial,  IS  315,  317. 

CONCLUSION. 

Spe  Indictment  and  InfonnatioB,  |  63;  Judg- 
ment. I  151. 

CONCLUSIVENESS. 

S^udgment.  |  640 ;  T^mta,  |  331 ;  WUla,  i 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Action,  §  11. 

CONFIRMATION. 

See  Reference,  %  99. 

CONNECTING  CARRIERS. 

See  Carriers,  8  175. 

CONNIVANCE. 

See  Divorce.  1  46. 

CONSENT. 

See  Eminent  Domain,  i  62;  Tmsts,  |  282. 

CONSIDERATION. 

See  Contracts,  gfi  65,  237:  Fraudulent  Convey- 
ances. I  SO ;  Trusts,  {  13 ;  Vendor  and  Pur* 
chaser,  f  14. 

CONSPIRACY. 

See  Trade  Dnfons. 

CONSTABLES. 

See  Sheriffs  and  ConstaUes. 

CONSTITUTIONAL  LAW. 

See  Appeal,  8  1194:  Divorce,  S  832;  Jury,  I 
12;  Justices  of  the  Peace.  I  81;  Statn,  i 
53;  Taxation,  |  47.  .  ™r  ■ 
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n.  COHSTRITOTIOir.  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAZ.  PROVISIONS. 

148  {N.Y.Snp.)  A  atatote  ahoald  not  be  held 
DUCODstitntional,  especially  by  a  justice  Bitting 
at  Special  Term  or  at  chambers,  unlesa  the 
qaeation  is  free  from  doubt.— In  re  Objectiona 
to  Xomination  Certificate  for  Aldermair  in  the 
City  of  Cohoes,  137  N.  Y.  8.  960. 

m.  sisTRiBnnoN  of  qovern- 

KENTAI.  POWERS  AND 

FimcnoMS. 

(B>  Jndlelal  Powers  aod  Functions. 

170  (N.T.Snp.)The  court,  declaring  Invalid 
the  proTieion  in  Election  Law,  1 122.  as  amend- 
ed Lawa  1911,  c.  691,  requiring  1,500  signa- 
tnxea  to  an  independent  nomination  petition  for 
county  ofiicers,  may  not  determine  what  will 
be  a  reasonable  number  of  siKnera  for  an  in- 
dependent nomination,  since  that  is  exclusively 
a  matter  for  legislative  action.— People  ex  rel. 
Hotchkisa  v.  Smith,  187  N.  X.  S.  ITTT 

8  70  (N.Y.Stip.)  Courts  will  not  substitute 
their  judgment  for  tb«  judgment  of  the  Legis* 
lature,  where  a  statute  enacted  as  an  exertise 
of  policepower  is  within  the  rule  of  necessity. 
—In  re  Whltten,  IST  N.  T.  S.  360. 

IV.  FOIilOE  POWER  IN  GENERAI.. 

1 81  (N.Y.Sup.}  Where  a  statute  enacted  aa 
an  exerdse  of  the  police  power  ia  not  within 
the  rule  of  necessity,  in  view  of  facta  of  which 
judicial  notice  may  be  taken,  the  statnte  falls.— 
In  re  Whitten,  lff7  N.  Y.  S.  860. 

VI.  VESTED  RIGHTS. 

J 1 92  (N.Y.Sup.)  An  ordinance  that  bill  boards 
thin  a  city  can  only  be  constructed  of  metal 
held  Invalid,  as  destroying  vested  rights,  when 
applied  to  bill  boards  erected  of  other  material 
on  private  property  and  not  coostltutinc  a  men- 
ace to  others.— People  ex  rel.  Standard  KIl 
Posting  Co.  V.  Hastings,  137  N.  Y.  S.  18& 

X.  EQUAL  PROTECTION  OF  LAWS. 

I  229  (N.Y.Sup.)  Mere  exemptions  orfnequall- 
ties  in  state  taxation  are  not  forbidden  by  the 
fourteenth  amendment  to  tiie  federal  Constitu- 
tion.—Manhattan  Real  Estate  Ca  t.  Fits,  187 
N.  Y.  S.  864.  ^ 

CONSTRUCTION. 

See  BiUs  and  Notes.  {  123;  Contracts,  H  IMr- 
212:  Deeds,  i  128:  Mortgages,  M  ilS-lfil ; 
Statutes.  fi|  215-2il;  Trusts,  H  134.  140 
Wills,  ii  439-70a  w 

CONTEMPT. 

See  Divorce,  I  260;    Execution,  |  417:  In- 
jnncUon,  fi  223 ; .  Judges,  S  36 :  Receivers. 

X.  ACTS  OR  CONDUCT  COXSTITUT- 
INO  CONTEMPT  OF  COURT. 

I  29  (N.Y.Sup.)  A  corporation  may  be  fined, 
and  its  president  may  be  punished,  for  con- 
tonnt  fonrt. — Sohrpilxr  v.  Srliomacber  Piano 
Vorte  Mfg.  Co.,  137  N.  Y.  S.  747. 


n.  POWER  TO  PUNISH.  AND  PRO- 
CEED IKOS  THEREFOR. 

S  85  m.Y.Sup.)  Under  Municipal  Court  Act 
H  6,  20,  and  section  8b,  as  added  by  Laws 
1910,  c.  539,  and  Code  Civ.  Proc.  H  10.  22C9, 
re-enacted  as  Jadidary  Law,  |fi  7ol^  757,  re- 
spectively, the  preliminanr  notice  required  to  be 
given  by  the  Municipal  Court  in  instituting  a 
proceeding  to  punish  for  criminal  contempt  may 
be  in  the  form  of  an  order  to  show  ttnae.-~ 
Bowmsn  v.  Seaman.  137  N.  Y.  S.  66& 

I  57  (N.Y.Sup.)  A  voluntary  appearance  by  a 
contemnor  and  submission  of  the  matter  on  the 
merits  waives  defects  in  the  preliminary  pro* 
cess  and  confers  Jurisdiction  npon  the  courts- 
Bowman  v.  Seaman,  137  N.  Y.  S.  668. 

CONTINGENT  REMAINDERS. 

See  WUls,  |  634. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Appeal  and  Er- 
ror, SS  1064.  1212:  Assignments;  Attorney 
and  Client,  I  144;  Bailment;  BilU  and 
Notes;  Champerty  and  Maintenance:  Com- 
promise and  Settlement ;  Courts,  {  189 ; 
Deeds;  Discovery,  I  49;  Evidence,  f|  220. 
440;  Elzecutors  and  Administrators.  {  497; 
Frauds,  Statute  of;  Guaranty:  Injunction, 
89  136,  137;  Insurance;  Master  and  Serv- 
ant, S§  3-9;  Mechanics'  Uens,  8  64;  Money 
Lent;  Monopolies;  Mortgages;  Municipal 
Corporations.  jH  352-374;  Partnership; 
Pleading,  i  817 ;  Principal  and  Agent ;  Prin- 
cipal and  Surety ;  Reference.  8  ^ ;  Reforma- 
tion of  Instruments;  Sales;  States,  8  S3; 
Subrogation ;  Usury,  8  18 ;  Vendor  and  Pur- 
chaser; Wills,  8  68. 

I.  REQUISTTBS  AND  TAUDITT. 

CD)  ConsldevrntloM.  « 

8  65  (N.Y.Sujp.)  The  giving  up  at  the  in- 
stance of  an  intended  purchaser  by  a  broker 
of  his  right  to  a  commission  for  procuring  a 
purchaser  is  a  consideration  for  a  new  promise. 
— Galitzka  r.  Fields,  137  N.  Y.  S.  828. 

Where  a  broker,  employed  by  an  owner  to 
procure  a  purchaser  for  a  commission,  had  re- 
nounced bis  right  to  commission  prior  to  his 

Eromise  to  an  intended  purchaser  to  give  up 
Is  commissiiHi,  Us  promise  was  mat  a  con^- 
eration  for  a  aew  promise.— Id. 

n.  OOVffTBUOTION  AND  OPERA- 
TION. 

(A)  a«mer«l  Rnlea  of  CoBsirvetloa. 

8  154  (N.Y.Sup.)  A  contract  should  not  be  so 
construed  as  to  allow  one  of  the  parties  to  en- 
jo^  the  consideration  advanced  hy  the  other 
without  the  necessity  of  paying  something 
therefor,  or  so  as  to  give  him  an  option  of  de- 
termining whether  the  contract  should  ever  be 
performed  on  his  part,  unless  the  language 
chosen  renders  such  construction  imperaavc— > 
Simon  v.  Etgen,  137  N.  Y.  S.  369. 

8  155  (N.Y.Sup.)  Any  ambiguity  In  the  lan- 
guage of  a  contract  la  to  be  conatroed  asainst 
the  party  using  the  worda.— Simon  t.  Etgen, 
137  N.  Y.  a  309. 
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f,212  (N.T.Sup.)  PromiB©  in  wnting  to  pay 
plaiotifE,  in  consideration  for  a  release,  a  cer- 
tain sum  above  a  fixed  price  received  from  tbe 
sale  of  certain  proiwrty.  Imported  an  obliga- 
tioQ  to  sell  within  a  reasonable  time,  after 
wliich  the  agreement  to  pay  became  absolate. — 
Simon  v.  Etgen,  137  N.  Y.  S.  369. 

1212  (N.Y.Sup.)  Where  a  contract  to  install 
an  elevator  failed  to  provide  the  time  within 
which  it  was  to  have  been  installed,  it  should 
have  been  installed  within  a  reasonable  time 
from  the  date  of  the  contract.— Manhattan  Top 
&  Body  Co.  V.  Boymann,  137  N.  Y.  S.  883. 

in.  MODIFICATION  AND  HEBOEB. 

1237  (N.Y.Sup.)  In  an  action  for  damages 
from  failure  to  install  an  elevator  under  a  writ- 
ten contract  which  failed  to  provide  for  a  time 
within  which  It  was  to  have  been  installed,  evi- 
dence of  a  subsequent  oral  agreement  under 
which  the  defendant  agreed  to  complete  the 
work  within  three  weeks  was  inadmissible,  be- 
cause the  oral  agreement  was  without  consid- 
eration.—Manhattan  Top  &  Body  Co.  T.  Boy- 
mann, 137  N.  Y.  S.  883. 

§245  (N.T.Sup.)  A  written  agreement,  pur- 

Eorting  to  cover  the  whole  subject  of  the  ob- 
gatloDS  of  each  party  to  the  other,  supersedes 
aU  previous  negotiations  between  the  parties. 
—Oliver  Beflnlng  Co.  v.  Aspegren,  137  N.  Y. 
&  10S7. 

V.  PERFORMANCE  OR  BREACH. 

1 288  (N.Y.Sup.)  Under  a  provision  that  de- 
fendant's engineer  shoijld  estimate  the  value  of 
tbe  work  done  as  a  basis  for  partial  payments 
on  the  contract  price,  his  estimate  furnished 
the  only  basis  for  such  payments,  in  the  ab- 
sence of  bad  faith ;  there  being  no  gaaranty  of 
absolutely  accurate  calcalations.--0'Heh^  v. 
Central  New  England  By.  Co.,  187  N.  I.  8. 

The  "value  of  the  part  of  tb»  vroA  done," 
which  defendant's  engineer  was  to  estimate  M  a 
basis  for  partial  payments  on  the  contract  price, 
held  to  be  the  value  to  defendant  if  the  con- 
tractor stopped  work  at  that  point,  and  not 
the  contract  price  of  tlie  particular  anwunt  of 
excavation  or  concrete  construction.— Id. 

"Eatimate"  defined.— Id. 

In  a  contract  providing  that  defendant's  en- 
gineer should  estimate  the  value  of  the  part  of 
the  work  done  as  a  basis  for  partial  payments 
on  the  contract  price,  an  error  in  judgment  in 
the  estimate,  not  the  result  of  design,  does  not 
constitute  fraud. — Id. 

1295  (N.Y.Sup.)  A  plaintiff,  pleading  per- 
formance of  a  contract  sued  on,  and  proving 
substantial  performance,  may  recover  the  con- 
tract price,  less  an  allowance  for  the  negli- 
gible portion  of  the  work  not  done.— Ellas  v. 
Coleman  &  Krause,  137  N.  Y.  S.  883. 

1303  (N.Y.Sup.)  As  against  a  lessee,  con- 
tracting for  certain  elevator  work,  his  failure 
to  make  payments  and  his  bankruptcy  at  a 
time  when  the  work  had  not  been  substantially 
performed  would  excuse  the  contractor  from 


further  performance.— BCl^olty  Bfoa.  T.  OtEar- 

man,  137  N.  Y.  S.  27. 

{319  (N.Y.Sup.)  Under  plaintiTs  contract 
to  repair  its  fire  escapes,  so  as  to  comply  with 
tenement  house  regulations,  held^  that  plain- 
tiff could  not  recover  the  remainder  of  the  con- 
tract price,  if  the  work  necessary  to  dismiss  a 
violation  of  the  tenement  house  commission  bad 
not  been  done  and  the  violation  had  not  been 
dismissed.- Levy  t.  CBelHy,  187  N.  X.  S.  967. 

VI.  ACTIONS  FOR  BREACH. 

{335  (N.Y.Sup.)  Allegation  of  complaint  in 
an  action  for  the  contract  price  for  the  con- 
struction of  a  plant  keid  to  show  an  unreason- 
able refusal  by  the  architect  to  furnish  a  cer- 
tificate of  completion,  so  as  to  excuse  its  pro- 
duction by  the  contractor  as  a  condition  to 
payment. — Vacuum  Cleaner  Co.  t.  Broadway 
CorUandt  Co.,  137  N.  Y.  S.  889. 

Complaint  in  an  action  for  the  contract  price 
of  a  plant  constructed  for  defendant  held  to 
sufficiently  allege  tha  acceptance  of  the  plant, 
so  as  to  waive  t^e  issuance  of  an  architect's 
certificate  as  a  condition  precedent  to  payment 
-Id. 

8  350  (N.Y.Sup.)  A  judgment  for  plalntitf  in 
an  action  to  recover  the  difference  between 
his  expenditures  and  his  receipts  in  the  conduct 
of  a  business  alleged  to  have  been  conducted 
at  the  request  and  on  the  personal  responsi- 
bili^  of  defendant,  heid  to  be  »ainat  the 
weight  of  tbe  evidence.— EUero  v.  De  Blaccbi, 
187  N.  Y.  a  877. 

CONTRIBUTORY  NEGLlGENOt 

See  Negligence,  8  83. 

CONV^TIONS. 

See  Electioni^  |  154. 

CONVERSION. 

See  Executors  and  Admlnistraton;  I  ^kS;  Tro- 
ver and  OonveiBion. 

f  19  (N.Y.Sur.)  Power  of  sale  to  executors 
had  imperative,  giving  rise  to  conversion  of 
testator^s  real  estate  on  his  death.— In  re 
Haselton,  187  N.  Y.  S.  937. 

CONVEYANCES. 

See  Fraudulent  Conveyances;   Husband  ud 
Wife,  I  48:  Insane  Peisons,  8  07. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Charities, 
S8  35,  43;  Contempt,  8  29;  Discovery.  8 
Divorce,  8  266;  Oas;  Injunction,  §  136; 
Insurance ;  Libel  and  Slander.  8  1^ !  Llfo 
Kstates,  |  15 ;  Mandamus,  §  125 ;  Mechanics' 
Liens,  8  64 ;  Monopolies ;  Municipal  Corpora- 
tions; Principal  and  Agent,  8  81 ;  Rallroi^; 
Street  Railroads;  Taxation,  88  87&-301. 
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I.  nrCOBPOBATIOK  AUD  OBOAX- 
IZATION. 

114  (N.Y.Snp.)  A  corporation  is  aot  illegal, 
umesB  It  ifl  shown  that  the  end  it  has  in  view 
is  illegal,  or  the  means  whereby  it  proposes  to 
attain  that  end  is  illegal. — New  York  Motion 
Picture  Co.  v.  Universal  Film  Mfg.  Co.,  137 
N.  T.  S.  27& 

IV.  cafitaIh  stock,  and  divi- 

DENDB. 

(D)  Tnmafer  of  Share** 

{123  (N.Y.Sup.)  The  secretary  of  a  corpo- 
ration, obtaining  possessioo  of  a  certificate  oC 
stock  for  the  sole  purpose  of  having  the  same 
transferred  on  the  corporate  books  to  the  pur- 
chaser of  the  stock,  and  converting  it  to  bis 
own  use,  held  guiltv  of  larceny  of  the  stock, 
under  Penal  Law,  |  1300,  and  be  could  not 
give  good  title  to  a  third  pereon  as  pledgee. 
—Union  Trust  Co.  of  Bocbester  v.  Oliver,  137 
N.  Y.  8.  525. 

V.  MEMBERS  AND  STOGKHOUllB&S. 

CA)  lU^ta  mvd  UKbllttlea  mm  to  Oar- 
VoratloB. 

1 170  (N.Y.Sup.)  The  owners  of  a  beneficial 
interest  In  a  slure  of  corporate  stock  deposit- 
ed with  a  voting  trustee  ceased  to  be  stock- 
holders and  directors  on  a  sale  of  the  share 
under  pledge. — In  re  Hassam  Paving  Co.,  137 
N.  Y.  S.  458.  • 

(B)  HeetlnsM. 

{201  (N.Y.Sup.)  During  the  pendency  of  an 
action  to  compel  the  president  and  majority 
stockholder  to  account  for  moneys  received  as 
such  officer,  held,  that  he  woidd  not  be  en- 
joined  from  voting  hia  stock  at  a  meeting  to 
amend  the  by-laws,  where  the  directorate  might 
be  changed.—Lersner  v.  Adair  Mach.  Co.,  137 
N.  Y.  8.  665. 

TI.  OFFXCEB8  AHD  AGENTS. 

(A)  Election  or  Appolntnient,  (fcaallttoa- 
<ton.  and  Tcaare. 

§282  (N.Y.Sup.)  One's  title  to  the  office  of 

director  cannot  be  predicated  upon  a  purcbase 
of  stock  by  another  for  him,  or  as  his  repre- 
sentative.— In  re  Hassam  Paving  Co.,  137  N.  Y. 
S.  453. 

(C)  RIsrhtB.  Dnttes,  and  liiabllltlea  av  to 
Corporation  and  Ita  Membera. 

{320  (N.Y.Sup.)  Equity  will  enjoin  majority 
stockholders  from  carrying  out  a  proposed  plan 
to  raise  funds  which  is  inequitable  and  subver- 
sive of  the  rights  of  minority  stockholders. — 
Smith  V.  Westchester  Bronxville  Bealty  Co.. 
337  N.  Y.  S.  fiOO. 

An  unlawful  arrangement  by  a  corporation 
for  the  issuance  of  bonds,  whereby  stockholders 
would  be  deprived  of  their  righte  In  tine  cor- 
porate funds,  held  subject  to  injancUoil  at  tba 
suit  of  any  stockbolder.—Id. 

8  321  (N.Y.Sup.)  A  treasurer  of  a  corpora- 
tion is  not  an  officer  having  a  general  superin. 
tendence  of  Its  concerns,  within  General  Cor- 
poration Act,  il  90,  01,  authorizing  such  offi- 
cer to  sue  to  compel  officers  to  account  for 


their  official  oondoct— Tjooghllii  t.  Wot^r,  137 

N.  Y.  S.  257. 

m.  OOBPOBATE  POWEBS  AHD 
T«TABTT.TTIES. 

<B)  Repreaeatatlon  of  CorporatloM  hw  Of- 
fleera  and  Aetata. 

{432  (N.Y.Sup.)  The  president  of  a  theater 
company  is  presumed  to  have  been  authorized 
to  buy  fitting  for  the  theater,  where  they  were 
placed  therein  and  adapted  thereto,  and  pass  to 
the  company's  leasee.— I'earson  t.  Uber^  Ave. 
Theater  Co.,  137  N.  Y.  S.  712. 

(D>  Coatraota  and  ladebtedaesa. 
{471  (N.Y.Sup.)  An  arrangement  by  a  cor- 
poration to  sell  bonds  aiid  give  the  bondhold- 
ers the  right  to  share  in  the  distribution  of  as- 
sets held  unlawful,  as  a  destruction  of  the 
stockholders'  rif^hts  In  the  corporate  funds,  un- 
der General  Corporation  Law,  {  261.— Smith  t. 
Westchester  Bronxville  Bealty  Co.,  137  N.  Y. 
S.  690. 

XX.  Dxssoi.nnoH  ahd  foba'iutukb 

OF  FBABOHUS. 

8  610  (N.Y.Sup.)  On  application  to  vacate  an 
order  to  show  cause  why  a  corporation  should 
not  be  dissolved,  the  burden  is  on  applicant  to 
establish  the  falsity  of  allegations  m  the  peti- 
tion for  dissolution.— In  re  Hassam  Paving 
Co.,  137  N.  Y.  S.  453. 

On  application  to  vacate  an  order  to  show 
cause  why  a  corporation  should  not  be  dis- 
solved, evidence  held  iusufflcient  to  show  falsity 
of  allegations  in  the  petition  for  dissolatitm. 
that  petitioner  was  the  sole  remaining  director, 
and  that  the  stock  be  equally  divided  between 
two  independent  ownerships. — Id. 

(610  (N.Y.Si;p.)  In  proceedings  for  ttie  dis- 
solution of  a  corporation  whose  stock  was 
principally  owned  by  S.  and  P.,  where  the  cor- 
poration's property  was  advertised  for  sale  pur- 
suant to  the  order  of  the  court,  and  bid  in  by 
S.,  and  P.  did  not  bid,  and  It  does  not  appeal 
that  he  would  now  offer  more  for  the  property 
than  it  brought,  or  that  a  better  result  could 
be  accomplished,  the  matter  will  not  be  re- 
opened.—In  re  Soules  Hospital  &  Training 
School  for  Nurses,  137  N.  Y.  S.  504. 

XTL  FOBEIOM  COBPORATIOKa. 

{650  (N.Y.Sup.)  Stock  Orporation  Law.  { 
33,  relating  to  the  keeping  of  stock  books  of  for- 
eign corporationB,  imposes  -no  oUigation  on  a 
foreign  stock  corporation  which  transacts  busi- 
ness in  this  state,  but  only  on  one  "having  an 
office  for  the  transaction  of  business  in  this 
state.  "—Althause  v.  Guaranty  Tmat  Go.  of  New 
York,  137  N.  Y.  S.  945. 

Foreign  stock  corporation,  leaving  its  bhuik 
stock  certificates  and  stock  book  with  a  trust 
company,  which  acted  as  a  transfer  agent,  held 
not  to  have  an  office  for  transaction  of  business, 
within  Corporation  Iaw,  1  88,  requiring  Bach 
corporations  to  keep  a  stoatbook  for  inspection 
of  stockholdeni.— Id. 

8685  (N.Y.Sup.)  A  liquidator  of  a  for^ 
corporation,  appointed  by  a  foreign  court,  may 
aue  In  New  York  to  enforce  a  stock  liability 
under  the  laws  of  the  foreign  country  against 
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stockholders  in  New  Tork.— Royal  Trust  Go. 
T.  Hardinc  187  N.  Y.  S.  1101. 

COSTS. 

See  EmineDt  Domain,  {  265 ;  Wills,  S  405. 

OF  BXOBT  IN  d^MEKAX.. 

S  3  (N.Y.Sup.)  In  the  absence  of  a  Btatutu  al- 
lowing for  costs  and  expenses  in  legal  proceed- 
ings, none  can  be  recovered.— In  re  Toll  Bridge 
in  St.  Lawrence  County,  137  N.  Y.  S.  4SS. 

8  3  (N.T.City  Ot)  Costs  are  creatures  of  the 
Etatute,  and  where  do  express  provision  of  law 
is  made  therefor  the  court  is  absolutely  with- 
out power  to  award  them.— Coddington  v.  Har- 
butger,  137  N.  Y.  S.  038. 

§22  (N.Y.Sup.)  Under  Code  Civ.  Proc.  8 
8228,  subd.  5,  as  amended  by  Laws  1910,  c. 
:)74,  a  plaintiff  having  its  place  of  business  in 
the  county  of  New  York,  who  sues  a  defendant 
residing  in  Kings  county,  where  he  is  person- 
ally served  with  process,  held  entitled  to  costs, 
though  a  recovery  is  for  less  than  8500.— G.  P. 
Pntnam's  Sons  t.  Pickett.  137  N.  Y.  S.  806. 

V.  AMOUNT,  BATS,  AND  ITEMS. 

8  153  (N.Y.City  Ct.)'  On  a  motion  nnder  Code 
Civ.  Proc.  I  1711.  to  substitute  as  a  party  de- 
fendant for  BheriS  the  obligor  in  an  undertak- 
ing given  under  section  1709,  the  courts  may 
award  motion  costs  under  sections  3236,  3251.— 
Coddington  v.  Harburger,  137  N.  Y.  S.  536. 

VHX.  FATMENT  AND  BEKEDXES 

FOB  COLLECTION. 

8277  (N.Y.Sup.)  An  affidavit  held  not  a  suffi- 
cient showing  that  two  suits  were  for  the  same 
relief,  so  as  to  sustain  an  order  staying  pro- 
ceedings until  the  costs  adjodicated  agamst 
plaintiff  in  the  first  suit  were  paid.— Specker  v. 
Peterson,  137  N.  Y.  8.  — 


COUNTIES. 


See  Clerks  of  Conrts, 
Taution,  8  9a. 


8,  17,^18,  22,  24; 


TL  GOTBBMMBNV  AND  OFFICERS. 
(D>  OMeevs  mmA  Aceats, 

8  69  (N.T.Snp.)  The  county  clerk  is  not  enti- 
tled to  allowance  of  any  charge,  unless  the 
right  thereto  is  given  by  statute.— People  ex 
rel.  Hawley  v.  Howard,  187  N.  Y.  S.  496. 

8  73  (N.Y.Snp.)  Under  LegislaUve  Law,  8  46. 
subd.  3,  and  Laws  1909,  c.  458,  a  county  clerk 
was  entitled  to  reimbursement  from  the  county 
for  the  amount  paid  for  distributing  bound  vol- 
umes of  the  Consolidated  Laws,  received  from 
the  Secretary  of  State,  to  be  distributed  to 
town  clerks  and  coonty  officials. — People  ex  rel. 
Hawley  t.  Howard,  137  N.  Y.  S.  490. 

A  county  clerk  held  entitled  to  reimbursement 
from  the  county  for  the  expense  of  making 
typewritten  court  calendats,  instead  of  having 
them  printed  at  the  exiiense  of  the  county,  un- 
der County  Law.  {  240.— Id. 

A  county  clerk  held  entitled  to  reimburse- 


ment for  exposes  incurred  in  notifying  justices 
of  the  adoption  of  resolutions  by  the  board  of 
supervisors.— Id. 

874  (N.Y.Sup.)  A  county  clerk  held  entitled 
to  receive  from  Uie  county  pay  for  certain  serv- 
ices rendered  county  otUcfals  directly,  though 
under  Public  Officers  Law,  8  68,  such  officials 
should  be  paid  for  the  services  in  the  first  in- 
stanci',  anil  then  obtain  reimbursement  from  the 
coiiuty.— People  ex  rel.  Hawley  v,  Howard,  137 
N.  Y.  S.  496. 

A  county  clerk,  being  required  to  relndex  cer- 
tain volumes  of  deeds,  held  not  entitled  to 
oUarge  against  a  county  for  a  temporary  index 
of  records,  notwithstandiiu  Real  Property  Law, 
§  316,  and  General  Practtoe  Rule  7.— Id. 

8  78  (N.Y.Sup.)  Under  Liquor  Tax  Law,  8 
39,  a  county  clerk  was  not  entitled  to  a  fee  for 
entering  a  liquor  tax  order,  but  was  entitled 
to  25  cents  from  the  county  for  furnishing  a 
certified  copy  thereof.— People  ex  rel.  Hawley  v. 
Howard,  137  N.  Y.  S.  496. 

Under  Code  Civ.  Proc.  8  SZOi,  a  county  clerk, 
sealing  highway  bonds  issued  under  Laws  1911, 
c.  137,  8  5i  held  entitled  to  a  fee  from  the  coun- 
ty of  25  cents  for  each  bond,  but  for  register- 
ing nnder  General  Municipal  Law,  f  10,  was 
oi3y  entitled  to  a  fee  from  the  payee.— Id. 

0Z.AIM8  AGAINST  0O1TNTT. 

8  204  (N.Y.Sup.)  A  county  hoard  of  super- 
visors has  no  autliority  to  audit  a  claim  which 
is  not  a  legal  charge  a^nst  the  county.- Peo- 
ple ex  xeL  Hawley  v.  Howard,  137  N.  Z.  8. 
406. 

COURTS. 

See  Adoption,  8  7;  Clerks  of  Courts:  Consti- 
tutional Law,  §  70:  Contempt;  Sxecutors 
and  Administrators.  $8  32,  379  ;  Judges ;  Ju- 
ry ;  Justices  of  the  Peace ;  Limitation  of 
Actions,  8  120;  Monopolies,  fi  24;  Munici- 
pal Cbrporations,  8  374;  Trus&,  88  161,  168; 
Wills,  H  211,  249. 

I.  NATUBE,  EXTENT,  AND  EXEBCISB 
OF  JUBI8DICTION  IN  OENEBAL. 

S  30  (N.Y.Sup.)  The  decision  of  a  justice, 
delivered  at  5:45  o'clock  on  the  evening  of  the 
last  day  allowed  for  rendering  such  judgment, 
after  the  clerks  had  left  for  the  day  and  the 
office  was  closed  to  the  public,  is  not  delivered 
to  the  clerk  within  the  time  prescribed  by  stat- 
ute, and  the  justice  loses  Jurisdiction  of  the 
cause.— Shaffer  T.  Vandewater  &  Co.,  187  N. 
Y.  S.  857. 

8  36  (N.Y.Sup.)  Where  the  judgments  of 
courts  of  limited  jurisdiction  are  relied  on,  all 
necessary  jurisdictional  facts  must  appear  of 
record,  and  cannot  be  established  by  presump- 
tion or  inference.— Bowman  t.  Seaman,  137  N. 
Y.  S.  668. 

Where  the  jurisdiction  of  an  inferior  court 
not  of  record,  such  as  the  Municipal  Court,  is 
established,  it  must  affirmatively  be  shown  to 
have  been  lost,  so  as  to  invalidate  the  judgment 
relied  upon,— Id, 
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H.  ESTABUSHMEITT,  OROANZZA- 
TXOR.  ANP_  PapOfepPBE  IK 
OSHS&AXk 

(A)  Cremtloa  ttuA  0«Hatlt«tl«B,  Court 
Ofleera* 

{57  (N.y.St)p.)  The  court  stenograpber  may 
not,  though  on  order  of  the  court,  furmsh,  at 
expense  of  the  county,  to  an  attorney  as- 
signed to  defend  a  poor  person  charged  with 
murder,  a  transcript  of  the  minutes  from  da; 
to  day  during  the  triaL— In  re  Eeim^,  137 
N.  Y.  S.  1097. 

(D)  Bales  Af  Dedslm,  AdlndleatiSM,  Oylx 
Ions*  mad  Records. 

(90  (N.T.Snp.)  A  former  decision  of  anoth- 
er judge  as  to  the  effect  of  a  set  of  fbcts  is 
not  decisiTe  or  conducive  In  a  subsequent  pro- 
ceeding.—Wallace  T.  WaUace,  iffl  N.  Y.  S.  43. 

S  99  (N.Y.Sup.)  An  interlocutory  judgment 
of  forpfiosure  and  sale  providing  that,  if  any 
deficiency  should  result,  plaintiff  should  be  en- 
titled to  a  [>eT80nal  judjnneat  against  the  de- 
fendant, the  obligor  on  the  bond,  from  which 
no  appeal  was  taken,  is  ooncluKive  that  he  ez- 
ecntcd  the  bond  and  mortgage  which  precludes 
farther  litigation  on  that  point,  on  ntotion  for 
entry  of  a  deficiency  judgment— Davles  v. 
Freund,  137  N.  Y.  S.  735. 

ZV.  COUKTS  OF  I.IMITED  OB  INFE- 
RIOR J1TRISDICTIOM. 

8  (88  (N.T.Sup.)  The  City  Court  of  New 
York  has  no  jurisdiction  of  an  action  for  an 
accounting,— Carroll  t.  Depew,  137  N.  Y.  S. 
880 

9  t88  (N.Y.Sup.)  The  City  Court  of  the  City 
of  New  York  has  no  jurisdiction  of  an  action 
against  the  city  of  New  York.— Oaines  v.  City  of 
New  York.  107  N.  Y.  S.  964. 

S  189  (N.Y.Sup.)  Judgment  absolote  against 
plaintiff  for  a  failure  of  proof  held  erroneous, 
under  Municipal  Court  Act,  §{  248,  249,  and  to 
be  modified,  so  as  to  dismiss  the  complaint 
without  prejudice.— Zjeaser  t.  Kivondb^  187  N. 

Y.  s.  m. 

§  189  (N.Y.Sup.)  Action  on  a  contract  to  con- 
vey certain  premises,  and  action  against  de- 
fendant and  another  for  breach  of  a  covenant 
in  a  deed  delivered  by  such  defendants  to  plain- 
tiff, affected  different  parties,  and  were  im- 

Sroperly  joined,'  under  Municipal  Court  Act,  I 
40.— Friz  V.  Pfaff.  137  N.  Y.  S.  886. 
i  189  (N.Y.Sup.)  By  the  express  prorisioos 
of  Code  Civ.  Proc.  t  SS47,  snbd.  4,  section 
484,  relating  to  the  joinder  of  causes  of  ac- 
tion in  one  complaint,  is  inapplicable  to  the 
Municipal  Court  of  the  City  of  New  York. — 
Mackey  t.  Royal  Bank  of  New  York.  137  N.  Y. 
8.  929. 

A  cause  of  action  ariring  nnder  Banking 

Law,  S  74,  relating  to  the  recovery  of  double 
the  amount  of  excess  interest  paid,  may  be 
brought  under  Municipal  Court  Act,  8  146, 
8ubd.  6,  which  provides  that  the  plaintiff  may 
unite  in  the  same  complaint  two  or  more  caus- 
es of  action,  where  they  are  brought  to  re- 
cover for  penalties  incnrred  nnder  ue  statute, 
etc.— Id. 

I  189  <N.Y.Sup.)  Where  the  parties  had  stip- 
ulated to  adjourn  a  cause  in  the  Munlci^ 


Court,  and  the  same  was  dismissed  for  ironap 
pea  ranee  of  the  parties,  the  court  held  author 
ized  to  open  the  default  and  vacate  the  judg' 
ment.— Goldstein  v.  Mason  Seamon  Tmnsp.  Co. 
137  N.  Y.  S.  961. 

fi  190  (N.Y.Sup.)  Where  the  agreed  state- 
ment of  facts  submitted  to  the  Municipal  Court 
contains  no  affidavit  in  accordance  with  the 
requirements  of  Municipal  Court  Act,  S  241, 
that  court  has  no  jurisdiction  to  render  a.  Judg* 
ment.— Parkes  t,  Whituey  Opera  Co.,  137  K. 
Y.  S.  927. 

V.  OOUBTa  OF  PROBATB  JTUBXSDZC- 

TION. 

|200'/4  W.Y.Sur.)  A  Surrogate's  Court  may 
apply  equitable  principles  to  snbject-ntattcrs 
within  its  jurisdiction,  though  it  does  not  pos- 
sess general  equitable  jorisdiction^Xn  r»  Arch- 
er, 137  N.  Y.  S.  770. 

The  Surrogate's  Court  has  jarisdictlon  to  de- 
termine wbetlier,  as  between  the  beneficiaries 
of  the  will  or  those  claiming  nnder  them,  i>er- 
aonal  property  invested  by  the  execatoxs  ia  real 
estate  remains  personalty. — Id. 

S  201  (N.Y.Sur.)  In  a  proceeding  for  the  judi- 
cial settiement  of  an  execntor's  accounts,  the 
Surrogate's  Court  has  power  to  construe  a  Tvill 
and  to  determine  the  validity  of  any  of  its  pro- 
visions, where  the  question  is  pertinent. — In  re 
Van  Doren.  137  N.  Y.  S.  420. 

S202  (N.Y.Sup.)  Under  Code  Cir.  Proc.  1 
2481,  subd.  6,  giving  the  Surrogate's  Court 
power  to  grant  a  new  trial  on  newly  discover- 
ed evidence,  an  order  granting  such  trial  can- 
not be  sustained,  where  no  case  has  been  made, 
and  it  does  not  appear  that  the  motion  was 
heard  upon  the  plradings  and  affidavita  1^  con- 
sent.—In  re  Rose,  137  N.  Y.  &  10TB. 

COVENANTS. 

See  Oonrts,  |  189;   Landlord  and  Tenant  i 
297;  Veador  and  Purchasra,  1 14. 

CREDITORS. 

See  Frandolent  Conveyance ;  SnbrogatioB. 

CRIMINAL  LAW. 

See  Abduction ;  Bail :  Oontem^ ;  False  Pre- 
tense ;  Gaming ;  Health ;  Highways :  In- 
dictment and  Information  ;  Perjury ;  Rape ; 
Receiving  Stolui  Goods;  Hieaters  and 
Shows. 

I.  WATURB  AlfP  EEBMBWTO  Og 
ORnCB  AirapEFEKSES  XH 

GBtfESUklt. 

1 42  (N.T.Go.Ct.)  A  motion  by  defendant  to 
dismiss  an  indictment,  on  the  ground  that  he 
had  gained  immunity  by  testifying  as  to  the 
same  transaction  before  a  former  grand  jury, 
will  be  denied,  where  it  does  not  appear  that 
his  testimony  was  used  against  him,  or  that 
his  constitutional  rights  were  violated. — People 
V.  Elite  Distributing  Co.,  137  N.  Y.  S.  235. 

142  (N.Y.Co.Ct.)_  Perjury  may  be  predicated 
On  testimony  of  witness,  who,  without  claiming 
privilege  against  self-incrimination,  testiGes  be- 
fore gnnd  Jury  in  a  proceeding  not  directly 
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-^g^nst  Unb— Beople  T.  Webb«r,  187  N.  T.  S. 

Vn.  rOBXEB  JEOPABDT. 

S200  (N.T.Oo.Ct)  An  acquittal  of  a  charge 
rof  aratHi  is  not  a  oar  to  a  prosecutloo  for  at- 
.  tempted  robbery  in  the  first  degree,  though  the 
facts  in  the  two  cases  an  ideutlcaJ.— People  t. 
I  Gizesczak,  137  N.  Y.  S.  538. 

Where,  on  a  trial  for  arson,  the  only  Uttgat- 
:  ed  questiOQ  was  the  presence  of  the  accused  at 
the  place  of  the  offoise,  and  he  was  acquitted, 
the  question  of  his  presence  cannot  be  again 
fl  tried  in  a  prosecution  for  attempted  robbery  in- 
volving the  same  transaction.— Id. 

XH.  TRIAI- 

(A)  Frellmlnarr  Proeeedlnva. 

i  6271/2  (N.T.Co.Ct)  Where  the  affidavit  on 
motion  for  inspection  of  the  minutes  of  the 
grand  jary  amounts  simply  to  a  statement  of 
defendant  that  he  does  not  know  how  the  wit- 
nesses before  the  grand  jury  could  have  any 
koowledge  npon  the  subject,  and  that  therefore 
there  was  no  evidence  justifyiDg  the  finding  of 
-  an  indictment,  the  motion  will  be  denied.— Peo- 
ple V.  Elite  Distributing  Co..  137  N.  Y.  S,  235. 

(E)  Amnenta  w^d  Conduct  of  Connael. 

5  720  (N.Y.Sup.)  In  a  prosecution  for  re- 
oeiviag  stolen  goods,  a  statement  by  the  dis- 
trict attorney  to  the  court  with  reference  to 
the  indictment  of  a  state's  witness  held  im- 
proper.—People  T.  Goldfarb»  1S7  N.  Y.  S.  284. 

XXT.  JimOlIElfT.  BENTEHOEt  AHD 

FiKAX.  comaniEirT. 

11995  (N.Y.Co-Ct)  Where  accused  was  con- 
victed of  keeping  a  disorderly  house,  judgment 
for  a  fine  should  be  entered  in  favor  of  the 
people,  and  not  in  favor  of  the  excise  com- 
missioner.—Peoide  Manganaro,  137  N.  Y.  S. 
82. 


XV.  ATPEAI.  AND  ERROR,  AND 
OEBTIOBAKI. 


<A)  Foi 


•ff   Rcmedr*  JnrlaAletlom, 
RlvM  of  IlOTlew. 


i  1024  (N.Y.Sup.)  An  order  dismissing  an  in- 
dictment or  information  as  being  insufficient  is 
not  appealable,  since  It  is  not  one  of  the  orders 
from  which  Code  Cr.  Proc  I  518,  permits  the 
people  to  appeal.— People  v.  Herbert.  137  N.  Y. 
S.  408. 

(G)  R«Tl«w. 

11137  (K.Y.Sup.)  Accused  Heid  not  entitled 
to  complain  of  the  use  the  jury  were  permit- 
ted to  make  of  defendant's  conviction  of  an- 
other offense,  where  defendant's  counsel  ob- 
jected to  a  correction  by  the  district  attorney. 
—People  V.  Goldfarb,  137  N.  Y.  S.  284. 

CROSS-EXAMINATION. 

See  Witnesses,  {  27Q. 

CRUELTY. 

See  Husband  and  Wife,  «  283. 


DAMAGES. 

See  Contracts.  S{  298,  819;  Death,  |  99:  Bmi- 
nent  Domain,  8S  62,  85-150,  238,  245.  253, 
300,  303 ;  Gas ;  Municipal  Corporations,  H 
385-304;  Pleading,  %  317;  Principal  and 
Agent,  i  81;  Sales,  f  418:  Shi]win«:  Trade 
Unions  t  Vendor  and  Parchaser,  |  SS4. 

TZ.  MEASURE  OF  DAUAOE8.  ' 

(B)  Injarlea  to  Pvopcrtr* 

S  1 13  (N.Y.Sup.)  In  an  action  for  injuries  to 
plaintiSfs  oyster  bed  by  defendant's  dredging 
operations,  plaintiff's  measure  of  damages  was 
the  value  of  the  oysters  destroyed  and  the 
usable  value  of  the  premises  while  its  use  was 
unlawfully  withheld  from  the  owner.— Watts  t. 
Hewlett  Bay  Co.,  137  N.  Y.  S.  288. 

vn.  INADEQUATE   AND  EXOEBHTB 
DAMAOES. 

I  132  (N.Y.Sup.)  Recovery  for  $5,000  for 
personal  injuries  resulting  in  partial  deafness, 
which  would  probably  result  in  total  deafness, 
held  not  excemivc^Meyer  t.  Nassan  Electric 
R.  Co.,  137  N.  Y.  S.  520. 

i  132  (N.Y.Sup.)  A  verdict  for  i>laintiff  of 
$14,000,  where  she  had  been  earning  $18  a 
week  as  a  costumer,  she  being  unconscious  for 
three  days  after  the  accident,  both  arms  and 
«ne  leg  being  broken,  and  her  scalp  injured, 
and  the  evidence  being  that  the  broken  leg 
will  be  a  half  inch  short,  and  that  the  left 
srm  will  be  of  little  use,  is  not  excesalTa.— 
Hatch  V.  Terry,  137  N.  Y.  S.  1082. 

DEATH. 

See  Master  and  Servant.  {S  117,  129,  ISO,  278. 
289 ;  Partnership,  {  244 ;  Trial,  |  262. 

I.  EVIDENCE  OF  DEATH  AND  OF 
81TKTIVOR8HIP.  ■ 

1 2  (N.Y.Sur.)  The  presumption  of  death  aft- 
er seven  years'  absence  is  rebuttable  expressly 
or  by  any  inherent  circumstance.— In  n  Ben- 
jamin, 137  N.  Y.  S.  758. 

H.  ACTIONS  FOB  OAVSnrO  DEATH. 

(D)  PIcKdlnv  Bvldenoc. 

S  75  (N.Y.Sup.)  Where  decedent  died  as  the 
result  of  a  fall  through  a  defective  bridge 
across  the  Erie  Canal,  and  there  were  no  eye- 
witnesses, facts  held  to  establish  freedom  from 
contributory  negligence.— Smith  v.  State,  187  N. 
Y.  S.  399. 

(B)  Damages,  Forfeltsvo,  ov  Flme. 

S  99  (N.Y.Sup.)  A  verdict,  in  an  action  for 
the  negligent  death  of  an  employ^,  for  $20,000, 
held  excessive,  and  mast  be  reduced  to  $10,000. 
-Morton  Y.  Smith  HoisUng  Co.,  137  NTy.  S. 
829,  . 

DEBTOR  AND  CREDITOR. 

See  Fraudulent  Conveyances;  Subrogation. 
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DECEDENTS. 


See  BrideiiG^  1  278;  EzecntiffB  and  Adminis- 
tratore. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Eridence,  1  278;  Pnnclpal  and  Agent,  1 
U5. 

DEDICATION. 

See  Injunction,  i  38. 

DEEDS. 

See  Boondaries;  Estoppel,  I  19;  Fraudulent 
GoDTeyances;  Mortgages,  fi  280;  Reforma- 
tion of  iDBtruments ;  Tmsts,  H.  46,  69 ; 
Vendor  and  Purcbaaer,  S  ^^2. 

in.  OOHBTBUGTIOJr  AND  OPSRA^ 
TIOH. 

(O  Estates  «iid  Intereata  Created. 

1 123  (N.T.Sor.)  "To  hold,"  when  need  in  the 
habendum  clause  of  a  deed,  includes  the  twofold 
Idea  of  actual  possession  of  the  thing  and  be- 
ing invested  with  legal  title.~In  re  Crofoot's 
Will,  137  N.  Y.  S.  430. 

nr.  PLEAsnra  Aim  evidence. 

1 207  (N.T.Sup.)  Evidence  held  to  show  a. 
deed  a  forgery. — Caccioppoli  v.  Lemmo,  137  N. 
Y.  S.  643. 

Where  the  owner  of  property  signed  a  deed 
through  the  artifice  or  trick  of  the  third  per- 
son, not  deeming  the  instrument  to  be  a  con- 
veyance, it  is  a  forgery,  and  is  invalid,  though 
acknowledged.— Id. 

DEFAULT. 

See  Jadginent,  H  109-167. 

DELAY. 

See  Shipping. 

DEMAND. 

See  Action,  {  11;  Blectricity;  Handamaa,  1 

DEMURRAGE 

See  Shipping. 

DEMURRER. 

See  Pleading.  H  1S3-226. 

DE  NOVO. 

Bee  EJxecutors  and  Administraton^  I  454. 

DEPOSITIONS. 

See  Affidavits. 

133  (N.Y.Sup.)  Under  Code  CIt.  Proc  | 
8^,  laches  was  not  of  itself  a  sufficient  rea- 
son to  Justify  the  denial  of  a  motion  for  a 
commlsBion  to  take  depositionar— Zeggio  t. 
Boblnaon,  137  N.  Y.  8.  1104. 


137  (N.Y.Sop.)  Where  a  prima  facie  case 
has  been  made,  an  order  denyiog  a  motion  for 
a  commission  to  take  testimony,  without  stat- 
ing the  grounds  therefor,  will  be  reversed.— 
John  J.  Daly  Iron,  Steel  &  Metal  Co.  United 
Statea  Metal  &  Mfg.  Co.,  137  M.  Y.  S.  148. 

DEPOSITS. 

See  Banks  and  Banking,  H  145-154. 

DEPOSITS  IN  COURT. 

i  4  O^.Y.Sup.)  A  deporit  by  a  guardian  ad  li- 
tem <a  infanta  of  proceed  of  aetiona  brought 
for  the  infanta  in  a  savings  bank,  not  a  desig- 
nated depository  of  funds  of  the  court  and  not 
made  under  any  order  of  court,  is  not  money 
paid  into  court,  within  Code  Civ.  Proc.  §  744ii, 
and  the  court  may  not  direct  its  transfer  to 
the  city  chambenain.— Harris  t.  Bcoadway 
Saving!  InsL.  137  N.  Y.  S.  234. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Adminiatratora ;  Taxation, 
gS  860^  876;  WUIs. 

DESCRIPTION, 

See  Wills,  IS  664,  566. 

DEVISES. 

See  Wills. 

DIRECTING  VERDICT. 

See  Trial,  SI  141,  173. 

DIRECTORS. 

See  Corporatioaa,  {  282. 

DISBARMENT. 

See  Attorney  and  aient,  H  38-44.. 

DISCHARGE 

See  Bankruptcy;  Bills  and  Notes,  |  437; 
Compromise  and  Settlement;  Master  and 
Servant,  i  73;  Principal  and  Surety. 

DISCOVERY. 

n.  UNDEB  STATDTOBT  PROVI- 
'  SIONB. 

(A)  Interrosfttovtes  and  BMrnlnatioK  ef 
Parties  and  of  Other  Feraoma. 

{38  (N.Y.SUP.)  Defendant's  application  to 
examine  plaintiff  before  trial  ahonld  hare  been 
denied,  where  he  did  not  show  what  evidence 
he  expected  to  extract  from  plaintiff,  and  the 
apparent  ' purpose  was  to  discover  plaintiff's 
evidence  in  advance  of  the  trial. — Scbuite  t. 
Petruzzi.  137  N.  Y.  S.  1103. 

1 40  (N.Y.Sup.)  In  a  suit  to  recover  amount 
of  checks  which  plaintiff  claimed  bore  forged 
indorsement  of  his  name,  defendant  held  en* 
titled  to  examine  plaintiff  before  trial  for  the 
facts  to  aid  it  in  preparing  its  defense  solely 
in  plaintiff's  knowledge. — Schnabel  t.  Hanover 
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Nat.  Bank  of  Git?  of  New  Tork,  137  N.  T. 

S.  725. 

940  (N.T.Sup.)  In  an  action  for  injaries  to 
plaintiff  by  allexed  operation  of  defendant's  au- 
tomobile, plainuff's  risht  to  examine  defendant 
before  tnal  held  limited  to  the  question  wbetber 
defendant  was  oiwrating  the  automobile,  and,  if 
not,  as  to  his  relation  to  the  person  who  was 
operating  it— Brichta  v.  Simon,  137  N.  T.  S. 
751. 

{41  (N.Y.Sup.)  Examination  of  defendants 
before  trial  should  be  denied,  where  it  appear) 
that  the  examination  is  directed  to  facts  which 
will  only  be  material  opon  an  accountine,  if 
one  U  oidexed.—Hirsh  t.  Blair,  137  N.  Y.  S. 
753. 

1 49  (N.T.Sop.)  On  an  issue  as  to  execution 
of  a  contract  by  defendant  business  corporation, 
an  order  for  examination  of  the  president  be- 
fore trial  was  proper;  execution  or  nonexecu- 
tion  beine  presumptively  within  his  knowledge. 
— Goldowitz  V.  Henry  Kupfer  &  Co.,  137  N.  T. 
S.  690. 

§  73  (N.Y.Sup.)  Id  an  action  for  goods  sold 
and  delivered,  it  was  error  to  limit  the  scope  of 
defendant's  examination  before  trial  to  the 
sole  question  of  a  delivery  of  the.  goods,  and 
excluding  examination  as  to  the  sale  and  any 
promise  to  pay  for  them.— Browning,  King  & 
Ca  V.  O'Brien,  137  N.  Y.  H.  687. 

DISCRETION  OF  COURT. 

See  Eminent  Domain,  S  172;  Indictment  and 
Information,  S  140;  Jodgment,  g  163. 

DISMISSAL  AND  NONSUIT. 

See  Appeal.  H  106,  10B9;  Courts,  {  189; 
Crim^l  Law,  U  ^,  1024;  Judgment.  |  84; 
Usury,  I  117. 

DISORDERLY  HOUSE 

See  Criminal  Law.  S  995. 

DISSOLUTION. 

See  Corporations,  |  610;  Partnership,  SI  244, 
301.  336,  343. 

DISTRIBUTION. 

See  Executors  and  Administrators,  |  298. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law.  1  72a 

DIVIDENDS. 

See  Life  EMates,  f  16. 

DIVORCE. 

See  Habeas  Corpus;  Husband  and  Wife,  H 
283,  297. 

m.  DEFENBEa. 

g45  (N.Y.Sup.)  Where  the  husband  employed 
a  detective  to  procure  evidence  of  his  wife's  in- 


fidelity, and  the  detective  hired  an  assistant, 
who  spent  money  to  entertain  the  wife,  and 
later  took  her  to  the  house  where  the  alleged 
adultery  relied  on  was  committed,  the  husband 
was  not  entitled  to  a  divorce  for  adultery. — 
McAlUeter  t.  McAlUstar,  187  N.  7.  S.  83& 

nr.  JUBiaoionoH,  prooeedihos, 

AND  BEUEF. 

(D)  BTld«Bce. 

S  129  (N.Y.Sup.)  In  an  action  for  divorce,  evi- 
dence indicating  infidelity  Aeld  to  authorise  a 
decree  for  adultery.— Davis  t.  Davis,  137  M. 

Y.  S.  749. 

f  136  (N.Y.Sup.)  In  an  action  for  divorce, 
evidence  held  not  to  authorize  an  inference  of 
coliusion.— Davis  v.  Davis,  137  N.  Y.  S.  749. 

V.  AlilMOirT.  ALLOWANCES,  AND 
DISPOSITION  OF  FBOPEBTT. 

S228  (N.Y.Sup.)  In  an  action  by  a  husband 
a^inst  hie  wife  for  a  divorce,  an  allowance  to 
the  wife  for  counsel  fees  li  the  limit  of  the 
husband's  liability  to  the  wife's  attorney  and 
counseL-^Tumer  t.  Woolworth,  137  N.  Y.  8. 
1071. 

1 266  (N.Y.Sup.)  A  cotporatioo,  which  was 
ordered,  in  sequestration  proceedings  in  divorce, 
to  pay  certain  interest  coupons  to  plaintiff,  had 
no  right  to  demand  security  against  its  being 
required  to  pay  to  another  per8o.n. — Scbreiber 
V.  Scbomacker  Piano  Forte  Mfg.  Co.,  137  N. 
Y.  S.  747. 

S269  (N.Y.Sup.)  A  defendant  in  divorce  can- 
not be  punished  for  contempt  in  failing  to  com- 
ply wito  a  decree  for  alimony,  in  the  absence 
of  proof  of  demand.— Donovan  t.  Donovan,  137 
N.  Y.  S.  108a 

VH.  OPERATION  AND  EFFECT  OF 
DIVORCE.  AND  BIGHTS  OF 
DIVORCED  PERSONS. 

1332  W.Y.Sup.)  The  "full  faith  and  credit" 
clause  of  the  federal  Constitution  does  not  pre- 
vent the  courts  of  one  state  awarding  on  the 
then  existing  conditions  the  custody  oi  minors, 
then  living  in  the  state  with  their  mother,  to 
their  father,  though  the  decree  of  divorce  of  the 
court  of  another  state  had  awarded  custody  to 
their  mother.— Ex  parte  Stewart,  187  N,  X. 
S.  202. 

DOCUMENTS. 

See  Evidence,  |  377. 

DOMICILE 

See  WiUfl,  i  249. 

1 3  (N.Y.Sur.)  The  "domicile  of  origin"  Is  de- 
fined -as  the  primary  domicile  of  evet^  person 
Bubject  to  the  common  law.— In  re  McMireine'a 
Will.  187  N.  Y.  S.  681. 

DOUBLE  TAXATION. 

See  Taxation,  {  47. 

DRAMSHOPS. 

See  Intoxicating  Uquors. 
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DURESS. 

See  Fraud. 

EASEMENTS. 

See  Eminent  Domain,  H  86,  149;  Hi^wayi. 

EJECTMENT. 

See  Jn^ment,  {  747 ;  Limitation  of  Actions,  { 

^'  ELECTIONS. 

Bee  Constitutional  Law,  {  70;  Intoxicating 
Liquors,  §  33:  Mandamus,  JS  14,  74,  14S; 
Statutes,  I  168. 

I.  RIGHT  OF  SUFFBAGE  AND  KEGU- 
UlTXOir  THEREOF  IN  OENERAX. 

1 21  (N.T.Sop.)  The  Legislature  may  not 
impose  any  unnecessary  hindrance  to  the  aom- 
ination  of  or  ^'oting  for  independent  candidates. 
—People  ex  tel.  H^tchkiss  v.  Smith,  137  N.  Y. 
S.  177.  ,  _ 

The  provision  of  Election  Law,  I  122.  as 
amended  by  Laws  1911,  c.  801,  which  requires 
1,I!>00  signatures  to  an  independent  nominating 
petition  for  county  officers,  is  invalid,  as  an 
nnreasonable  and  an  unjust  discrimination 
againat  independent  political  parties.— Id. 

^e  regulations  governing  the  making  of  in- 
dependent nomioations  for  public  office  must 
be  reasonable  to  be  valid. — la. 

The  provision  of  Election  Law  1890  requir- 
ing i,OuO  signatures  to  an  independent  nominat- 
ing petition  for  county  officers  is  not  invalid, 
but  controls,  because  of  the  invalidity  of  Elec- 
tion Law,  !  122,  as  amended  by  Laws  1911, 
c.  891.— Id. 

The  proviBion  of  Election  Law,  }  123,  as 
amended  by  Laws  1911,  e.  649,  which  strikes 
from  an  independent  nominating  petition  the 
name  of  an  enrolled  memtwr  of  a  political  party 
nominatioK  a  candidate,  is  invalid,  as  unreason- 
able and  ns  unnecessarily  obetructing  the  mak- 
ing of  independent  nomioations. — Id. 

The  provision  of  Election  Law,  {  123,  as 
•mended  by  Laws  1911,  c.  649,  if  construed  as 
prohibiting  an  elector  participating  in  a  party 
caucus  from  thereafter  sifcninz  an  independent 
nominating  certificate,  is  inva  lid,— Id. 

Tlie  provision  in  Election  Law,  |  123,  as 
amended  by  I^ws  1011.  c.  049,  that  names  of 
persons  signing  an  independent  nomination  shall 
not  be  counted  unless  tney  reg^tered,  is  invalid. 
— Id. 

The  provision  of  Election  Taw.  §  122,  as 
amended  by  Laws  1911.  c.  891,  requiring  800 
signaturea  to  an  independent  nominating  peti- 
tion to  nominate  an  assemblyxoan,  will  not  be 
adjudged  invalid  as  unreasonable.— Id. 

S2I  (N.Y.Sup.)  Laws  1911.  c.  891,  .§  82, 
amending  Election  I^aw,  |  122,  requiring  a  cer- 
tain number  of  signatures  to  make  an  iode- 
pendent  nomination,  held  unconstitutional  as  in 
effect  prohibiting  such  nominations  in  some  dis- 
tricts, and  embarrassiuK  a  voter's  freedom  of 
choice.— People  er  rel.  Hotchkiss  v.  Smith,  137 
N.  T.  S.  387;  People  ex  rel.  Woodruff  v.  Britt, 
Id.  893. 

Laws  1911,  c.  649.  S  2,  which  amends  Elec- 
tion Law.  I  123,  held  not  invalid  for  requiring 
citizens  desiring  to  sign  a  nominating  petition 
to  Iw  registered  voters.— Id. 


Taws  1911,  e.  649,  |  2,  amending  Election 
Law,  i  123.  forbidding  independent  nomination 
of  one  already  nominated,  held  not  unconstitu- 
tional for  permitting  the  name  of  a  candidate 
to  be  placed  on  the  ballot  but  once.— Id. 

VI.  HOKIHATIOira  AND  PBDCABT 
ElfCTIONS. 

1 126  (N.Y.Sup.)  Under  the  rules  of  a  party, 
whether  specifically  requiring  12  votes,  or  a 
majority  of  all  members  of  the  committee,  for 
designation  by  the  county  committee  of  candi- 
dates to  go  on  tlie  official  primary  ballot.  12 
votes  are  necessary;  the  committee  consisting 
of  22  members.— In  le  Clark,  137  N.  Y.  S.  218. 

Under  the  rules  of  a  party,  held,  proxies  could 
not  vote  on  designation  by  its  county  commit- 
tee of  candidates  to  go  on  the  official  primary 
ballot.— Id. 

S  141  (N.Y.Sup.)  The  voters  of  a  party  could 
nominate  a  candidate  for  Justice  of  the  i^u- 
preme  Conrt  by  petition  on  independent  certif- 
icate of  nomination,  though  such  candidate  was 
also  the  candidate  of  another  party  for  the 
Bame  office.— In  re  O'Brien,  137  N.  T.  8.  718, 
1106. 

{141  (NXSap.)  Nomination  by  the  certifi- 
cate method  of  a  Justice  of  the  Supreme  Court, 
whose  name  should  appear  under  a  party  em- 
blem as  the  nominee  of  a  party  not  withio 
Election  Law,  |  2,  which  failed  to  make  the 
nomination  for  that  office  in  any  other  way, 
held  TaUd.-In  re  O'Brien,  137  N.  Y.  S.  lOOS. 

i  143  (N.Y.Sup.)  Tl)e  rule  regulating  inde- 
pendent nominations  must  be  the  same  as  the 
rule  governing  other  nominations,  and  the  nom- 
inatora  must  oe,  .  at  the  time  of  the  makiiw  of 
the  nominations,  duly  onalifled  electora  ana  en- 
titled to  register  and  vote. — ^People  ex  rel. 
Hotchkiss  V.  Smith,  137  N.  Y.  8,  177. 

i  143  (N.Y.SupJ  The  failure  of  a  signer  of 
an  independent  certificate  of  nomination  to  of- 
fice to  register  held  not  to  make  sudi  a  name 
subject  to  be  considered  as  fraudulent,  under 
Election  Law,  |  123,  so  as  to  authorize  the  re- 
jection of  the  sheet  if  5  per  cent,  of  the  names 
thereon  are  fraudulent.— In  re  Objections  to 
Nomination  Certificate  of  Bailee  for  Mayor  of 
City  of  Cohoea,  137  N.  Y.  S.  967. 

The  duplication  of  names  whether  intentional 
or  not  upon-  the  sheets  filed  for  an  independent 
certificate  of  nomination  is  fraudulent  within 
Election  Law,  g  123,  and  such  names  cannot  be 
counted  in  either  place  in  which  they  appear. 
—Id. 

8  143  (N.Y.Sup.)  A  certificate  of  nomination  i 
held  void  because  containing  names  of  persons 
not  registered  and  duplications.— In  re  Objec*  j 
tions  to  Nomination  Certificate  of  Archibald ' 
for  Assessor  of  City  Of  Ccdioes,  137  N.  T.  S.  j 
059. 

1 144  (N.Y.Sup.)  Laws  1911,  c.  649.  S  2, 
amendiufT  Election  Law,  {  123,  held  to  prohibit 
the  same  person  from  signlnR  two  or  more  in- 1 
dependent  certificates  of  nomination  for  the 
same  office.- Peonle  ex  rel.  Hotchkiss  v.  Smitli, ' 
137  N.  Y.  S.  387;  People  ex  rel.  WoodnilE  v. 
Britt,  Id.  393. 

{144  (N.Y.Sup.)  It  would  be  improper  I* 
include  in  a  petition  nominatins  a  Justice  of 
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the  Sapreme  Court  noiuiiiMS  for  otber  offices 
■who  vere  not  to  be  elected  for  the  same  dis- 
trict. 80  as  to  thereby  inclade  in  one  petition 
candidates  to  be  voted  for  in  several  districts 
not  coterminus.— In  re  O'Brien,  137  N.  Y.  S. 
71S,  1106. 

{  IM  (N.y.Sap.)  A  person  who  Intends  to 
run  as  an  independent  candidate  for  delegate 
to  a  state  convention  Is  a  "person  anrieTed" 
by  improper  certification  of  names  of  persona 
as  designated  by  the  party's  connty  committee 
as  caDdidatea  for  delegates  to  go  on  the  official 
primary  ballot,  and  so,  under  Election  Law,  S 
56,  may  maintain  a  proceeding  for  review  there- 
of.—In  re  Clark,  137  N.  Y.  S.  218. 

A  proceeding  under  Election  I^w,  i  66,  to 
review  the  improper  certification  of  names  of 
persons  as  designated  by  a  county  committee 
as  regular  candidates  for  a  state  conTention  to 
be  placed  on  the  official  primary  ballot,  is  not 
too  late  because  begun  wter  the  certiflcats  is 
filed.— Id. 

i  154  (N.Y.Sup.)  Election  Law,  {  06,  relat- 
inz  to  review  of  acts  of  election  officers,  etc., 
held  to  extend  to  articles  4a  and  4b,  regulat' 
ing  primary  elections  and  couventions,  and 
therefore  authorised  the  review  of  actum  ot 
Inspectors  of  primary  elections.— In  re  Ward, 
137  N.  y.  S.  flSo. 

S  IM  (N.Y.Sup.)  Appellants,  who  are  seeking 
to  review  an  order  overruling  objections  to.  an 
independent  certificate  of  nomination  for  Su- 
preme Court  Justice,  may  waive  Id  open  court 
any  objection  as  to  toe  number  of  signers  to  the 
petition  for  the  nomination  so  as  to  eliminate 
that  question  on  appeaL— In  re  O'Brien,  137 
N.  Y.  S.  718,  1106. 

Under  the  circumstances,  held,  that  it  could 
not  be  assumed  that  the  signers  of  a  petition 
for  an  Independoit  certificate  of  nomination  for 
the  office  of  Supreme  Court  Justice,  under  the 
name  and  emblem  of  the  National  Progressive 
party,  were  not  bona  fide  members  of  that  party. 
—Id. 

S  155  (N.Y.Sap.)  Alteration  of  a  certificate 
for  an  independent  nomination  held  to  render 
the  certificate  fraudulent  and  forged  within 
Election  Law,  f  123,  and  hence  invalid. — In  re 
Shook,  137  N.  Y.  S.  834. 

VII.  BAI.I.OTS. 

1 1 68  (N.Y.Sup.)  The  act  which  completes 
and  effectuates  the  selection  and  designation  of 
emblems  to  dlstingnish  candidates  nominated  by 
petition  Is  the  filing  of  a  nominating  petition 
and  designation  of  emblem  with  the  custodian 
of  primary  records.- In  re  Wetmore.  137  N.  Y. 

Where  a  candidate,  whose  nominating  petition 
and  designation  of  emblem  were  filed,  declined 
the  nomination,  the  emblem  designated  did  not 
obtain  any  precedence,  and  could  be  selected 
by  another  candidate.- Id. 

Under  primary  Election  Law.  S  S8,  a  selec- 
tion ot  an  emblem  to  distinguish  independent 
candidates  on  the  official  primary  ballot  pre- 
cludes the  use  of  such  emblem  by  otber  inde- 
pendent candidates  for  otber  positions.- Id. 


ELECTORS 

See  I3ectioiu,  |  148. 

ELECTRICITY. 

Ml  (N.Y.Sup.)  Plaintiff  cannot  recover  « 
penalty,  under  Transportation  Corporations 
Law,  8  62,  for  an  electric  light  company's  fail- 
ure to  furnish  cnrrent,  in  the  absence  of  proof 
of  a  written  demand.— Reiser  v.  Eidison  Elec- 
tric Illuminating  Co.  of  Brooklyn,  137  N.  Y.  8. 
145. 

Each  day's  default  after  the  expiration  of  10 
days  after  demand  is  complete  in  itself.— Id. 

Plaintiff's  right  is  limited  to  tiie  amount  nc- 
cralng  prior  to  the  commencement  of  the  ac- 
tion and  subsequent  to  10  days  after  demaB& 
—Id. 

ELEVATORS. 

See  Master  and  Servant,  1 184. 

EMBEZZLEMENT. 

See  False  Imprisonment;  Trover  and  OuiTcr* 
sion,  I  88. 

EMBLEMS. 

See  Elections,  (  16& 

EMINENT  DOMAIN. 

I.  MATUBE.  EXTENT,  AND  DELEGA- 
TtOV  OF  POWSB. 

{3  (N.Y.Sup.)  An  ordinance  that  bill  boards 
within  a  dtj  could  only  be  constmcted  of  met- 
al held  Invalid,  as  taking  private  property 
without  oompensatiou,  when  applied  to  biU 
boards  erected  on  private  property  and  not  con- 
stituting a  menace  to  otners.- People  ex  rel. 
Standard  BUI  Posting  Co.  v.  Hastii^  1B7  M. 
Y.  S.  18tt. 

f  45  (N.Y.Sup.)  That  a  railway  company  re- 
ceived a  deed  to  two  parcels  of  land,  on  condi- 
tion that  a  tunnel  would  be  maintained  under 
one  tract  and  that  the  grantors  should  have 
perpetual  use  of  the  snr&ce,  held  not  to  pre- 
vent the  company's  successor  from  afterwards 
taking  the  surface,  on  being  ordered  by  the 
Public  Service  Commission  to  elevate  its  tracks. 
— Island  R.  Go.  v.  F^hUd,  137  N.  Y. 

S  62  (N.Y.Sup.)  One  who  consents  to  an  en- 
try on  his  premises  by  a  dty  for  the  construc- 
tion by  it  of  public  Improvements  according  to 
plans  making  it  necessary  for  it  to  construct 
a  bulkhead  along  a  part  of  ibe  water  front  of 
the  premises  does  not  thereby  give  the  city  a 
license  to  destroy  his  remaining  bulkhead,  nor 
antliorise  the  city  to  Impose  a  special  burden 
on  such  premises  for  a  public  purpose,  and  the 
ci^  taking  the  property  in  constructing  the 
public  improvement  must  pay  damages  therefor. 
-CasUe  Bros.  v.  City  of  New  York,  187  K  T. 
S.  734. 
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(B)  Talclms    or     iMjnrins     Property  mm 
Ground  for  CompcBaatlon. 

I  85  (N.Y.Sup.)  Under  Laws  1008,  c.  195. 1  2, 
the  state  held  liable  to  a  railroad  compaDy  for 
tbe  cost  of  maiDtainine  and  renewing  a  bridge 
to  be  erected  by  the  company  across  a  barge 
canal  constructed  by  the  state.— People  ex  rel. 
New  Yorlc  Cent  &  H.  B.  E.  Co.  v.  Sohmer,  137 
N.  Y.  S.  382. 

I  85  (N.Y.ISup.)  Where  land  burdened  with  an 
easement  of  way  in  favor  of  third  persons  was 
taken  for  a  street,  the  owner  of  the  land  taken 
and  of  abuttinc  land  was  not  entitled  to  con- 
aequential  damagec,  in  the  absence  of  evidence 
of  such  damages.— In  re  Titus  Street  in  the 
City  of  New  York,  137  N.  Y.  S.  817. 

S  101  (N.Y.Sup.)  Where  property  had  been 
improved  according  to  the  grade  of  a  sidewalk, 
maintained  for  17  years,  and  the  city  raised  the 
walk  from  10  to  14  iocbes,  such  raise  consti- 
tuted a  change  of  grade,  entitling  the  abutting 
property  owners  to  recover  damages,  under  Vil- 
lage Law,  §  159.— Lester  t.  VUlage  of  BLais- 
dell,  137  N.  Y.  S.  491. 

A.  change  of  sidewalk  grade  in  front  of  a  va- 
cant lot  held  not  a  taking  of  property  tor  which 
the  owner  was  entitled  ta  damages,  under  Vil- 
lage Law,  i  150.— Id. 

{101  (N.Y.Sup.)  Where  the  elimination  of 
a  grade  crossing  rendered  it  impossible  there- 
after to  afford  acUoialoc  .proper^  private 
Bwitcbing  connectloiu,  >ach  fact  was  a  proper 
element  of  damage.— In  re  Grade  Grossing 
Com'ra  of  City  of  Buffalo,  137  N.  Y.  8.  999. 

(C)  Meaavr*  an<  AasoniiA. 

S  149  (N.Y.Sup.)  One  owning  land  hardened 

with  an  easement  of  way  in  favor  of  third  per 
Hims  may  only  recover  nominal  damages  for 
tlw  taking  of  the  land  for  a  street— In  re  Titus 
Street  in  the  Cltjr  of  New  York,  137  N.  Y.  S. 
817. 

f  150  (N.T.Snp.)  In  proceedings  to  condemn 
land,  an  avrard  of  $45,000  held  so  fanciful  and 
extravagant  as  to  require  vacation. — In  re  Val- 
ley Stream.  137  N.  Y.  S.  329. 

i  ISO  (N.Y.Sup.)  An  award  of  $15,000  dam- 
ages to  property  by  tbe  construction  of  a  brit^e 
over  a  creek  between  the  boroughs  of  Brooklyn 
and  Queens,  not  supported  by  any  evidence, 
held  unsustainable.— People  ex  rd.  Hallock  t. 
Henneasy.  137  N.  Y.  S.  819. 

m.  FBOOEEDIKOB  TO  TAKE  PROP* 
ERTT  AHD  ASSESS  COM- 
PENSATIOH. 

S  187  (N.Y.Sup.)  Proceedings  to  condemn  land 
for  municipal  purposes  by  the  city  of  Yonkers 
beins  required  to  be  condacted  under  Laws  1908, 
e.  452,  and  such  law  having  repeated  Second- 
('^ass  Cities  Law,  {  103,  the  condemnation  law 
did  not  apply.— In  re  Sawmill  River  Road  in 
the  City  of  Yonkers,  137  N.  Y.  S.  825. 

1 167  (N.Y.Sup.)  Since  a  proceeding  to  lay 
out  and  extend  a  street  and  assess  the  bene- 
fited property  is  in  invitum,  all  material  stat- 
utory provisions  must  be  strictly  complied 
with  therein.— Ibi  re  Laidlaw,  137  N.  X.  S. 
1076. 


S  169  (N.Y.Snp.)  In  a  proceeding  by  the  state 
to  acquire  title  to  a  toll  bridge  under  Highway 
Law,  §  266,  Laws  1909,  c.  146,  and  Code  Civ. 
Proc  9  3371.  ao  order  confirming  the  report 
of  commissioners  determining  the  value  of  tbe 
bridge  and  franchises  prior  to  the  taking  of  a 
vote  by  the  sapervisoxs  approTing  the  purchase, 
etc,  waa  not  premature.— In  re  Ttrill  Bridge  in 
St  Lawrence  County,  137  N.  Y.  S.  486. 

1 172  (N.Y.Snp.)  Id  proceedings  to  condemn 
land  For  public  use,  it  was  witbitt  the  discre- 
tionary power  of  the  court  to  refuse  to  consider 
the  case  at  Special  Term  and  send  it  to  an- 
other justice  within  the  judicial  district  for 
hearing.— In  re  Beusel.  137  N.  Y.  S.  374. 

1 174  (N.Y.Sup.)  A  town  superintendent  of 
highways  held  to  have  no  power  to  waive  High- 
way Law,  8  193,  requiring  an  application  to  the 
county  court  for  appointment  of  commissioners 
to  assess  damages  for  a  highwaj  improvement 
to  be  made  withlu  30  days  after  presenting 
the  application  to  the  town  superintendent.— 
In  re  Laidlaw,  137  N.  Y.  S.  1076. 

S  237  (N.Y.Sup.)  Hie  city  of  New  York,  insti- 
tuting proceedings  for  tbe  taking  of  land  for  a 
street,  may  maintain  a  motion  to  vacate  the 
order  confirming  the  report  of  tbe  commission- 
era  of  estimate  and  assessment,  and  to  appoint 
a  referee  to  take  proof  relating  to  the  owner- 
ship of  an  award  made  to  an  unknown  owner. — 
In  se  Titus  Street  in  the  City  of  New  York,  137 
N.  Y.  S.  817. 

S  238  (N.Y.Sup.)  In  proceedings  to  condemn 
land  for  city  water  supply,  the  city  held  not  en- 
titled to  object  that  the  award  had  not  been  ap- 
portioned, BO  that  the  cl^  could  pay  interest 
from  the  time  of  the  taking.— In  re  Benael,  137 
N.  Y.  S.  374. 

An  award  of  commissioners  in  condemnation 
proceedings  will  not  be  set  aside  for  errors  in 
the  receipt  or  rejection  of  evidence,  or  for  in- 
adequacy or  excessiveness,  unless  it  is  palpaUy 
wrong  in  any  regard,  but  only  in  case  the  com- 
missioners adopted  an  erroneous  principle.— Id. 

{240  (N.Y.Sup.)  Condemnation  Law,  provid- 
ing for  trial  of  issues  before  the  court  or  ref- 
eree, held  not  applicable  to  proceedings  for 
change  of  a  sidewalk  grade  until  after  appoint- 
ment of  commissioners. — Lester  t.  Village  of 
Blaisdell,  137  N.  Y.  S.  491. 

Where  a  proceeding  for  damages  for  change 
of  sidewalk  grade  was  referred  to  a  referee  (o 
hear,  decide,  and  report  on,  the  report  was  ad- 
visory only;  the  matter  being  regarded  as  be- 
fore the  Spedal  Term  for  triaL— Id. 

1 245  (N.Y.Sup.)  Where  a  city,  taking  land 
for  a  water  supply,  took  with  a  reservation  of 
easements  for  ways  of  access  to  remaining  land 
of  the  owner,  it  could  not  thereafter,  to  reduce 
the  consequential  damages,  provide  for  other 
ways,  and  an  order  so  permitting  was  not  an 
amendment  allowed  by  Laws  1905.  c.  724.  I  23. 
—In  re  Catskill  Aqueduct,  Section  No.  1. 137  N. 
Y.  S.  339. 

1253  (N.Y.Sup.)  In  eminent  domain  proceed- 
ings, an  order  refusing  to  confirm  report  <^  com- 
missioners of  appraisal  as  to  an  award  for  tbe 
taking  and  injuringof  certain  property  was  not 
a^ealable.— In  re  valley  Stream,  137  M.  Y.  S. 
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_  1 265  (N.T.Snp.)  In  proceedings  to  acquire 
title  to  a  toll  bridge,  the  state  bad  no  power, 
under  Code  Civ.  Proc.  1  3240,  to  grant  an  ex- 
ira  allowance  of  costs.— In  re  Toll  Bridge  in 
«t.  Lawrence  County,  137  N.  T.  S.  485. 

Where  property  Bought  to  be  condemned  in- 
volved a  toll  bridge  and  its  franchises  which 
could  not  be  t<dd  without  statutory  authority, 
Code  Civ.  Proc  S  3372,  did  not  apply  or  au- 
thorize an  extra  allowance  of  costs.— Id. 

In  proceedings  to  condemn  the  property  and 
franehiBeB  of  a  toll  bridge  company,  the  court 
was  authorized  by  Code  Civ.  Proc.  S  3240,  to 
award  ordinary  costs  to  the  defendant.— Id. 

i265  (N.Y.Sap.)  In  a  proceeding  by  the  dty  of 
Yonkers  to  condemn  land  for  municipal  purposes 
under  Laws  1908,  c.  462,  the  court  has  power 
to  award  the  lapdowner  a  taxable  bill  of  costs 
nnd  an  extra  allowance  under  Code  Civ.  Proc. 
i  3240.— In  re  Sawmill  Kiver  Road  in  the  City 
of  Yonkers.  137  N.  Y.  S.  825. 

IV.  BEBSEDIES  OF  OWNEH8  OF 
FBOPEBTT. 

!  300  (N.Y.Snp.)  The  assessed  value  of  land 
used  b^  railroads  for  bridge  and  railroad  pur- 
ftoses  18  some  evidence  of  actual  value,  woich 
the  owner  is  entitled  to  recover,  but  is  not  con- 
trulling.- Porter  v.  International  Bridge  Co., 
137  X.  Y.  S.  214. 

g  303  (N.Y.Sup.)  An  owner^  suing  for  the 
value  of  his  land  tised  by  railroads  for  bridge 
and  railroad  porposea,  is  entitled  to  the  best 
obtainable  price  as  a  seller's  price,  withoat  ref- 
erence to  the  purchaser's  intentions  as  to  ase. — 
Purter  t.  International  Bridge  Co.,  137  N.  Y. 
S.  214. 

An  owner  of  land  which  has  been  used  by 
railroads  for  railroad  and  bridge  purposes  is 
entitled  to  recover  an  amount  constituting  a 
fair  and  reasonable  sum,  treating  the  laud  used 
as  having  been  actually  rented  by  the  railroads 
during  the  period  of  ueir  use  of  the  property, 
and  the  owner  may  recover  6  per  cent,  per  an- 
num on  the  agreed  value,  plus  the  taxes.— Id. 

Where  an  owner  of  land  used  by  railroads  for 
bridge  and  railroad  purposes  was  awarded  full 
value  of  the  land  and  the  full  value  of  the  use 
thereof  by  the  railroads,  aside  from  a  condition 
created  by  a  change  of  grade  of  an  abutting 
street,  and  not  as  depreciated  by  reason  of  the 
changed  grade*  tfae  owner  could  not  recover  con- 
sequential daiaages  occasioned  hy  the  chaage 
of  grade.— Id. 

V.  TIIXE  OR  BIGHTS  ACQUIRED. 

S  3r7  (N.Y.Sup.)  Proceedings  for  the  coodem- 
nation  of  land  having  gone  forward  according 
to  statute,  the  city  acquired  a  good  title  to  the 
land  taken,  and  would  be  protected  in  making 
payment  to  the  clahnaat^In  re  Bensel,  187  N. 
Y,  S.  374. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  H  107,  121,  262. 

ENTRY. 

See  Clerks  of  Courts,  S  18. 


EQUITY. 

See  CoQTersloa ;  Courts,  S  200% ;  Discovery ; 
Estoppel,  K  90,  93 ;  Fraudulent  Conveyanc- 
es ;  Injunction ;  Joint  Adventures,  i  5 ;  Land- 
lord and  Tenant,  ^  314;  Licenses,  S  30;  Re- 
ceivers ;  Beformation  of  Instruments ;  Trusts. 

ESTATES. 

See  Bncntors  and  Administraton :  Ufa  Es- 
tates; Wills. 

ESTOPPEL 

See  Criminal  Law,  i  11S7;  Insane  Persons.  | 
67;  Insurance,  |  388;  Mortgages.  |  275; 
WUls,  8  697. 

n.  BT  DEED. 

(A)  CreatlOB         OpenatloB  Im  Omerml. 

f  19  (N.Y.Sup.)  Beneficiaries  nnder  a  wIU, 
subject  to  the  excutor's  execution  of  a  naked 
power  in  trust,  held  not  estopped  from  asserting 
any  claim  to  tiie  real  property  as  against  gran- 
tees under  a  deed  given  by  the  executor  upon 
an  exchange  of  property  In  excess  of  his  pow- 
ers.—Turco  V.  Trimboli,  137  N.  Y.  S.  343. 

m.  EQUITABI^  EaTOPPEIi. 
(B>  Orovnda  of  Batoppel. 

S90  (N.Y.Sup.)  The  city  of  New  Tort,  by 
treating  certain  land  under  Gravesend  Bay  as 
belonging  to  persous  deriving  title  from  the 
state  and  taxing  it  accordingly,  did  not  estop 
itself  from  claiming  the  land  under  the  bay  as 
belonging  to  the  city.— Somerville  v.  City  of 
New  York,  137  N.  Y.  S.  919. 

1 93  (N.Y.Sup.)  The  city  of  New  York  held 
not  estopped  from  claiming  title  to  land  under 
Gravesend  Bay  by  acquiescing  in  improvements 
upon  a  part  thereof  obtained  by  grants  from 
the  state  or  otherwise. — Somerville  v.  City  of 
New  York,  137  N.  Y.  S.  919. 

EVICTION. 

See  ]>DdIord  and  Tenant,  1  281 ;  YmAta  and 
Purchaser,  |  S06. 

EVIDENCE. 

See  Affidavits ;  Appeal,  Sf  93a  931,  1170 ;  A«- 
signments;  Attorney  and  Client,  J§  98,  166; 
Bailment,  \  31 ;  Bankmptcy,  fi  436 ;  Bounda- 
ries; Camera,  §  318;  Constitutional  Law,  S 
81;  Contracts.  §§  1^:17,  350;  Corporal  iong,  Sf 
432,  (HO;  CriiiiinnI  L)uv,  B  42;  iKjitli.  H  2, 
75;  Deeds,  g  207:  Depositions;  I.>isrovery; 
Divorce,  |§  129,  13« ;  Klections,  §  15^1  :  Emi- 
nent Domain,  S  300;  EJxecutors  nud  Admin- 
istrators, §9  32,  221;  Frauds,  Statute  of,  | 
10(i;  Fraudulent  Conveyances,  §S  HW,  281; 
HiLBbnnii  and  Wife,  fiS  48.  W7:  Insurance, 
i  Gr.r> ;  Judgment,  S§  167,  951 ;  Landlord  and 
Tenant,  H  281,  314 ;  Livery  Stable  Keepers, 
I  7 ;  Master  and  Servant,  §g  6,  9,  265-278, 
330,  332:  Moctinnics'  Liens,  S  280;  Mon^ 
Lent;  Monnpiilii's.  g  24-  Negligence,  g|  121. 
134;    Partnership,    {    336;   Princdpal  and 
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Agtnt,  H  12,  177:  Frocen,  |  1^;  BapB; 
Recelvlnff  Stolen  Goods ;  Reformation  of  in- 
Btrumenta  ;  Keplevin  :  Taxation,  {  860 ;  Thea- 
ters and  Shows;  Trade  Unions ;  Trial,  fi 
141,  252,  315,  317:  Uaury,  S  llfLWUla,  H 
58,  168,  166,  289-302,  432,  4S7;  WibMOM. 
Rec^tioD  of,  see  Trial,  fS  54,  62. 

I.  JUDICIAL  HOTIOE. 

{  20  (N.Y.Sup.)  A  coart  may  take  judicial  no> 
tice  that  the  grades  of  a  railroad  may  be  chang- 
ed.—Delavan  V.  New  York,  K.  H.  &  H.  B.  Co., 
137  N.  Y.  S.  207. 

H.  PRESUMPTIONS. 

I  60  (N.Y.Sur.)  As  against  a  litigant  claiming 
forgery,  the  presumption  of  innocence  applies, 
putting  on  her  the  burden  of  Mtabiisbing  the 
claim  by  a  preponderance  of  proof.— In  re  Ma- 
ra, 137  N.  y.  S.  151. 

S  60  (N.T.SuT.)  The  proponent  of  a  will,  the 
signature  to  which  was  altenuitely  sworn  to 
be  a  forgery  and  tannine,  is  entitled  to  the 
benefit  of  the  presumption  of  Innocence,  thourii 
not  strictly  applicable.— In  re  Jacobs*  Will,  137 
N.  Y.  S.  155. 

S  65  (N.Y.Sup.)  EJvery  person  is  presumed 
to  know  the  law.— Uackmull  v.  Branolein,  187 
N.  Y.  S.  607. 

{67  (N.Y.Sup.)  WUle  it  nuiy  be  common 
knowledge  that  the  shores  of  Oravesend  Bay 
near  the  former  town  of  Gravesend  and  Coney 
Island  have  shifted  materially  within  the  mem- 
ory of  man,  and  within  the  last  200  years,  in 
alnence  of  contrary  proof,  It  must  be  assumed 
that  the  present  existing  physical  conditions 
are  as  they  always  were.— Somerville  v.  City 
of  New  York,  137  N.  Y.  S.  919. 

f  73  (N.Y.Sup^  Wbere  a  side  track  and  gates 
were  maintained  and  operated  for  a  period  of 
yean  withoat  objection,  it  is  presumed  that 
the  same  were  constructed  and  operated  under 
some  grant  or  by  virtue  of  some  lawful  author- 
ity.—Donovan  V.  Erie  R.  Co..  137  N.  Y.  S.  113. 

XT.  aEI.EVAHGT,MATZBZAXJTT,Aini 
OOMPBTEKCT  Ut  GEME3ULL, 

CD)  Umt^rlmUtr. 

1 147  CN.Y.Sup.)  Where  persons  who  conld 
have  heard  the  bom  of  an  automobile,  had  it 
been  sonlided,  testified  that  they  did  not  hear 
it,  a  finding  that  the  bom  was  not  sounded  was 
justified,  though  there  was  evidence  ttiat  it  was 
sounded.— Bohringer  t.  Campbell,  137  M.  X.  S. 
241. 

(B)  Competemor* 

fi  148  (N.Y.Sup.)  Evidence  of  a  telephonic 
communication  held  inadmissible.  In  the  absence 
of  testimony  that  the  witness  recognised  the 
voice  of  his  communicant — Ad  Abrahams  Co. 
T.  Eomarow,  187  N.  Y.  S.  862. 

Vn.  ABMI88IONS. 
(A)  Natue,  Vornit  and  Inoidcnta  in  Gem- 

1207  (N.Y.Sup.)  Where  the  judgment  of  a 
court  of  limited  or  superior  jurisdiction  is  re- 
lied OS,  a  spedal  admlsdon  of  counsel  may  tup- 


Sly  neeeisan  Jorisdiefloul  faetKr-Bowman  j. 
eaman,  187  N.  T.  a  (KHL 
{211  (N.Y.Sup.)  An  execution  creditor  of  a 
corporation,  suing  defendant  for  the  value  of 
goods  surrendered  to  bim  In  idlanoe  on  bis  false 
assertion  of  ownership,  nia/ prove  statementa  by 
defendant  in  the  eoune  of  nia  testimony  in  his 
suit  against  the  corporation,  eonatitntiiif  admis- 
sions against  interest— Coben  t.  Sobel,  137  N. 
Y.  S.  81)7. 

1213  (N.Y.Sup.)  An  instmment  written  bj 
defendant  as  a  proposed  draft  of  a  contract  of 
employment  of  plaintiff,  keld  not  objectionable. 
In  an  action  by  plaintiff  for  services,  as  an  offer 
of  compromise.— -Butterly  t.  Deering,  137  N.  X. 
S.  836. 

i220  (N.Y.Sup.)  Statements  of  a  husband, 
in  the  presence  of  and  without  objection  from 
a  testatrix,  keld  admissible  to  prove  a  con- 
tract to  make  mutual  wills. — Wallace  t*  Wal- 
lace, 187  M.  Y.  3.  4S. 

(O)  Br  Grantors^  Fomav  Owners,  or  Priv- 
ies. 

S  233  (N.Y.Sup.)  In  an  action  by  a  devisee  of 
a  piano  against  one  claiming  under  a  gift  inter 
vivos  from  the  testator,  evidence  of  a  person 
who  drew  the  will  as  to  statements  of  testator 
assuming  ownership  held  inadmissible  as  in  dei^ 

rtion  of  title.— Schmidt  v.  Sehwdtser,  137 
T,  B.  807. 

(H)  Proof  aaA  BffMt. 

i  263  (N.Y.Sup.)  Where,  In  an  action  for  tbe 
value  of  goods  alleged  to  have  been  delivered  by 
the  plaintiff  to  the  defendant  plaintiff  placed  in 
evidence,  to  show  a  delivery,  admissions  of  the 
defendant's  agent,  a  refusal  to  itermit  such  agent 
to  explain  tbe  admissions,  by  ahowlng  the  dr- 
cumstances  under  which  th^  were  made,  was 
improper.— Bernstein  t.  Fuller's  Bxpreai  Co. 
137  tCx.  S.  910. 

▼m.  DEOUBATIORfl. 

(B)  Br  Decedents  Asalnat  Interest. 

i278  (N.Y.Sup.)  Admissions  of  a  testatrix 
as  to  the  making  of  a  former  will  held  ad- 
missible as  declarations  against  interest  against 
her  representative  and  benefidaries.— TlUlaee 
T.  Wallace,  137  N.  T.  8.  48. 

X.  DOCUBflilfTABT  EVZDENOB. 

(D)  Production,  Auflieatloatlon,  and  Bf- 
feot. 

fi  377  (N.Y.Sup.)  In  an  action  for  perstHia] 

Injuries,  a  card  record  of  the  hospital  where 

Slaintiff  was  treated  held  properly  excluded. — 
leyer  v.  Nassau  Electric  R.  Co.,  137  N.  Y. 
8.  529. 

XI.  PABOI.  OB,  EXTBIHUO  EVX. 
DBMOE  AFFEOTnrO  W&ITIMCW. 

(O  Separate  or  fluliseqnent  Oral  A»iae- 
ment. 

i  444  (N.Y.Sup.)  Parol  evidence  that  a  lease 
of  the  roof  of  a  building  for  advertisiiig  pur- 
poses was  delivered  on  condition  tiiat  it  should 
not  become  effective  If  a  tenant  In  poaseasioB 
had  a  lease  covering  tbe  same  period  Mi  in- 
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admisaible.— American  Bill  Portlnc  Oh  OA- 

ler.  137  N.  Y.  B.  148. 

{445  (N.T.Snp.)  In  an  action  for  damages 
from  failure  to  install  an  elevator  under  a  writ- 
ten contract  vlticb  failed  to  provide  for  a  time 
within  which  It  was  to  have  been  installed,  evi- 
dence of  a  Bobsequent  oral  agreement  under 
which  the  defendant  agreed  to  complete  the 
work  within  three  weeks  was  inadmissible,  be- 
cause it  tended  to  var;  the  terms  of  the  writ- 
ten agreement— Manhattan  Top  it  Body  Co.  t. 
Boymann,  137  N.  Y.  S.  883. 

<D}   CoB«t««etlom  or  Ap*lleatlon  mt  Jmi- 
Snace  •(  Wrltteit  Initrnmeiit. 

1 456  (N.Y.Sap.)  Telegrams  constituting  con- 
tract between  actor  and  manager  of  theater 
keld  to  justify  evidence  that  in  the  theatrical 
businesB  the  term  "regular  engagement"  had  a 
definite  meaning,  and  in  a  particolaT  case 
meant  an  engagement  for  62  weeks, — Lewis  v. 
Blackwood.  137  N.  Y.  S.  1061. 

zn,  opmzoH  bviosnoe. 

(D)  BxanlMtloa  mt  Kxpmrtm. 

{554  (N.Y.gup.)  Experts  are  not  confined 
to  a  statement  of  a  general  mle,  bnt  may  state 
recognised  exceptions  thereto.— Tbompaon  v. 
Peterson,  137  N.  Y.  S.  036. 

<V)  BSeet  of  OplaloB  SSTMenee. 

1568  (N.Y.Snr.)  Opinion  evidence  is  merely 
an  aid  to  the  trior  of  facts,  and  never  conclu- 
sive, eapecially  when  the  opinion  is  founded  on 
a  bsrpotbeais  aanonstnbly  Incomplete  or  incon- 
dndve.— In  re  Mara,  ISf  K  Y.  S.  ISl. 

1 573  <N.Y.Sar,)  A»  against  an  opinion  of  a 
handwriting  expert,  a  note  must  be  found  gen- 
uine; a  disinterested  and  nnimpeached  witness 
testifrlnc  that,  on  its  holders  offering  to  sell  it 
to  him  In  the  presence  of  the  person  whose 
name  was  signed  to  it  as  maker,  such  person 
objected,  and  said  he  wonld  "take  it  up  short- 
ly."—In  re  Mara.  137  N.  Y.  S.  161. 

XIV.  WEIGHT  AHD  SITFFIOIEnOT. 

1694  <N.Y.Snp.)  Defendant's  production  of 
a  witness  who  had  made  and  preserved  record 
evidence,  without  prododng  such  record  evi- 
dence in  support  of  his  testimony,  as  to  a  cer- 
tain date,  held  to  amount  to  an  admission  that 
the  plaintiff's  evidence  as  to  snch  date  was 
correct— B.  G.  Packard  Co.  t.  City  of  New 
York.  137  N.  Y.  S.  9. 

EXAMINATION. 

Bee  Discover,  178;   Execution,  i  388;  Li- 
censes, S  22;  Witnesses,  S|  255.  275. 

EXCAVATIONS. 

See  Mnnlcipal  Corporations.  |  360. 

EXCESSIVE  DAMAGES. 

See  Damages,  |  1^. 

EXCHANGE  OF  PROPERTY. 

See  Wills,  f  603. 


EXECUTION. 

See  Attachment;  Electridty;  Bxacntors  and 
Administrators,  S  464. 

z.  mnmxMEMTAxr  pbooeedings. 

8  388  (N.Y.Sap.)  An  order  for  the  examina- 
tion of  a  third  person  in  supplementary  pro- 
ceedings held  to  have  been  granted  upon  the 
condition  of  filing  of  an  additional  affiuvit  by 
the  judgment  creditor  to  obviate  defects  in  the 
moving  papers,  so  that  the  examination  conid 
not  proceed  if  such  affidavit  was  not  filed. — 
SteU  V.  British  Union  A  National  Ins.  Co.,  137 
N.  Y.  S.  703. 

8  398  (N.Y.Sap.)  A  witness  in  supplementary 
proceedings  is  entitled  to  refuse  to  answer  ques- 
tions considered  by  him  to  be  improper  until 
such  time  as  the  coart  shall  direct  him  to  an- 
Bwer.— Price  t.  Creme  De  Mohr  Co.,  187  N.  Y. 
S.  732. 

(417  (N.Y.Sup.)  A  judgment  debtor  in  sup- 
plementary proceedings,  who  submits  to  an 
examination,  but  who  ^ves  without  objection 
evasive  answers,  may  not  be  adiudpd  jailty  of 
contempt,  under  Code  Glv.  Proc  t  Z467i^hor- 
witz  V.  Caminez,  137  N,  T.  S.  646. 

Where  the  examination  of  a  judgment  debtor 
In  supplementary  proceedings  disclosed  the  fact 
that  some  of  his  answers  were  evasive,  and 
that  questions  not  answered  did  not  relate  to 
matters  necessarily  within  his  knowledge,  or 
were  not  material,  his  conduct  was  not  a  civ- 
il contempt,  under  Judiciary  Law,  S  763,  sabd. 
8.— Id. 

A  contempt  proceeding  mast  be.  based  on  a 
violation  of  a  clear  and  precise  mandate  of  the 
court,  and,  before  a  judgment  creditor  in  sup- 
plementary proceedings  resorts  to  the  remedy, 
he  should  indicate  his  dissatisfaction  with  the 
answers  of  the  judgment  debtor,  and  attempt 
to  obtain  more  specific  answers.— Id. 

{4(7  (N.Y.Sup.)  An  order  adjudging  a  wit- 
ness in  supplementary  proceedings  In  contempt 
for  refusal  to  testify  to  certain  facts  concern- 
ing the  judgment  debtor  and  its  property  held 
unsustainable. — Price  v.  Creme  I>e  Mohr  Co., 
137  N.  Y.  S.  732. 

A  witness  in  supplementary  proceedings  heUl 
not  punishable  for  contempt  in  refusing  to  an- 
swer questions  put  to  him  by  the  judgment 
creditor's  counsel  during  the  absence  of  the 
conrt.— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal,  U  01,  151,  1104;  Conversion; 
Courts,  $fi  200%-202:  New  Trial,  S  102; 
Partnership,  Sfi  ^S?.  265.  267,  801 ;  Pleading. 
I  317 ;  Trusts,  {  282 :  vendor  and  Purchaser, 
1130;  Wlls/ 

n.  ApronmiEirT.  ovAXJFioAiioir, 

Ajn>  TBAUBE. 

18  (N.Y.Sur.)  Under  Code  Civ.  Proc  | 
0.  a  Bister  of  an  intestate,  though  a  non- 
resident at  the  time  of  his  death,  who  there- 
after establishes  a  residence  in  Kings  county, 
is  entitled  to  administer  his  estate.— -In  re  Ar- 
buckle,  137  N.  Y.  S.  683. 
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S  24  (N.Y.Sur.)  The  most  favored  nation 
clause  in  the  treaty  of  1878  with  Italy  (article 
IT)  gives  an  Italian  consul  the  right  to  admin- 
ister the  estate  of  an  Italian  citizen  dying  in- 
testate in  the  United  States;  this  right  being 
given  consuls  of  Paraguay  and  Sweden  by  the 
treaty  with  Paraguay  of  1859  and  the  conven- 
tion with  Sweden.— In  re  BagUeri'a  Sstatc^  137 
N.  Y.  S.  175. 

124  (N.Y.Sur.)  The  most  favored  nation 
clause  of  the  treaty  of  1870  with  Austria-Hun- 
gary (article  IS)  gives  a  consul  of  that  nation 
the  right  to  administer  on  the  estate  of  a  sub- 
ject thereof  dying  instate  in  the  United 
States.— In  le  Jaiema's  Estate,  187  N.  Y.  S. 
176. 

I  32  i;N.Y.Snp.)  Affidavit  on  iaformation  and 
belief,  in  support  of  a  petition  under  Code  Civ. 
Proc.  S  2686,  for  the  revocation  of  letters  tes- 
tamentary, is  inmfficient— In  re  Owsley,  137 
N.  Y.  S.- 1040. 

Affidavits  by  persons  now  deceased  on  a 
former  application  for  the  same  purpose  held 
not  to  constitute  sufficient  proof  of  the  allega- 
tioos  of  a  petition  for  revocation  of  tetters 
testamentary,  under  Code  Civ.  Proc.  |  2686. 
-Id. 

Proof  in  support  of  a  petition  for  a  revoca- 
tion of  letters  testamentary,  under  Code  Civ. 
Proc.  I  2686,  must  be  competent  legal  proof 
of  the  same  quality  which  would  be  required 
upon  a  hearing  of  the  Issues  raised  by  the  pe- 
tltion.— Id. 

A  surrogate  held  to  be  without  jurisdiction 
to  issue  citation  in  a  proceeding  under  Code 
Civ.  Proc.  §  2686,  for  the  revocation  of  letters 
testamentary,  where  the  petition  is  not  sup- 
ported by  sufficient  legal  proof. — Id. 

{32  (N.Y.Sup.)  Objections  to  the  sufficien- 
cy of  a  petition  for  the  revocation  of  letters 
testamentary  may  be  taken  by  answer  to  the 
petition.-In  re  KeUy,  137  N.  Y.  S.  10»9. 

XV,  OOIXECTIOM  ANB  MANAaEBOSMT 
or  ESTATE. 

(A>  In  General. 

193  (N.Y.Sur.)  Where  a  will  contains  no 
provision  autiioriziug  the  executors  to  continue 
the  bricli-manufacturing  business  of  testator, 
the  executor  bad  no  such  authority,  though  the 
property  was  such  that  it  could  be  nsed  to  bet- 
ter advantage  in  tliat  way. — In  re  Archer,  137 
N.  Y.  S.  770. 

1 109  (N.Y.Sur.)  A  widow,  as  administratrix 
of  her  nuBband's  estate,  held  entitled  to  reim- 
bursement for  the  BoppoTt  of  a  minor  child 
pending  administratiwC^In  re  Lyonos'  Estate, 
137  N.  Y.  S.  171. 

1 109  (N.Y.Sur.)  Ssecntors  hetd  entitled  to 
broker's  commission  of  2%  per  cent,  on  ap- 
praised value  of  real  estate  after  deducting 
commisBion  on  sale  on  which  no  commissioo 
waty^id. — In  re  Saunders'  Estate,  137  N.  Y. 

(B)  Real  Prepertr  mmt  Interests  Therein. 

S  138  (N.Y.Sup.)  A  will  construed,  and  held 
to  pass  real  estate  to  beneficiary  for  life,  with 
remainder  over  to  descendants  in  fee,  subject 
to  being  devested  by  a  sale  by  the  executor 


under  the  power  conferred  by  the  vIIL — Hart 

V.  Shurtleir,  137  N.  Y.  S.  249. 

A  will  devising  real  estate 'to  a  benefldary 
for  life,  with  gift  over  to  her  descendants,  and 
empowering  the  executor  to  sell  the  property 
and  bold  the  avails  in  place  of  the  real  estate, 
and  appointing  a  son  of  testatrix  executor, 
confers  on  the  raecntor  &  power  of  sale,  which 
is  purely  personal.— Id. 

V.  AIXOWAlfOEB  TO  SUHViVUlO 
WIFE,  HUSBAXm,  OB 

1 176  (N.Y.Sur.)  Under  Real  Property  Law, 
9  204,  a  widow  is  entitled  to  reimbursement  of 
sums  expended  by  her  for  reasonable  support 
and  maintenance  during  her  quarantine. — In  re 
Brown's  Estate,  137  NT  T.  8.  978. 

VI.  AZXOWAMOE  AHD  PATIOBHT  OF 

ouum. 

(A)  Unblllttes  of  Bstete. 

1213  (N.Y.Sur.)  Where  land  owned  by  the 
widow  and  executrix  of  decedent  waa  used  for 
pasture  in  connection  with  his  farm  for  16 
years,  she  is  entitled  to  recover  only  for  the  6 
years  preceding  hia  deatih.— In  re  Brown**  Es- 
tate, 137  N.  Y.  S.  97& 

Claims  of  an  executrix  against  the  estate  of 
the  testator,  which  matured  more  than  six  years 
before  his  death,  and  on  wliich  no  action  waa 
commenced  vitlun  that  period,  are  barred  by 
limitations, — Id. 

£221  (N.Y.Sop.>  In  an  action  agaloet  execu- 
tors for  services  rendered  a  decedent,  evidence 
held  insufficient  to  show  either  an  express 
promise  or  facts  from  which  a  promise  to 
pay  for  services  rendered  could  be  inferred. — 
McDermott  v.  Conlan,  137  N.  Y.  S.  1106. 

{221  (N.Y.Sur.)  Where  a  claim  against  a 
decedent's  estate  is  rejected,  and  claimant  put 
to  bis  proof,  no  different  evidence  is  required 
than  in  other  proceedings  on  a  like  debt;  so 
that  production  of  a  note  purporting'  to  have 
been  signed  by  decedent  and  proof  of  consid- 
eration is  prima  facie  enongii,  putting  on  the 
executrix  the  burden  as  to  her  mea  of  forgery. 
-In  re  Mara,  137  N.  Y.  S.  251. 

{221  (N.Y.Sur.)  That  bonds  and  mortgages 
running  to  ma  executrix  and  paid  by  checks  of 
the  mortgagors  were  indorsed  first  by  the  exec- 
utrix, then  by  the  decedent,  and  on  their  face 
bore  the  paid  stamp  of  the  bank,  does  not  es- 
tablish that  decedent  t>ecame  obligated  to  the 
claimant  to  the  amount  of  the  checks. — In  re 
Brown's  Estate,  137  N.  Y.  S.  978. 

Where  indorsements  of  both  executrix  and  de- 
cedent on  checks  by  mortgagor  for  payments  to 
her  were  ia  his  handwriting  and  bore  the  bank's 
paid  stamp,  her  claim  for  their  amoont  will  be 
allowed  against  the  estate.— Id. 

Vn.  DIBTBIBUTIOll  OF  ESTATE. 

1298  (N.Y.Sup.)  Will  bequeathing  life  es- 
tate in  income  of  a  fund  construed,  and  held, 
in  view  of  its  scheme  and  the  surrounding  cir- 
cumstances, to  entitle  life  tenant  to  possession 
of  the  fund  without  security,  though  it  did  not 
expressly  provide  therefor^— In  re  Rowland, 
137  N.  Y.  S.  lOia 
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vm.  SAua  Aim  oonyvtajioes  uh- 

DER  OBDEK  OT  OOUBT. 
(O)  Sale. 

i  379  (N.T.Sur.)  After  ule  of  decedent's  es- 
tate to  pay  debts,  the  surrogate  baa  do  jaris- 
diction  of  a  motion  bj  tbe  purchaser  to  be 
relieved  from  the  purchase  OD  refusal  of  the 
administrator  to  convey.— In  re  Bridgeport 
•Brass  Co.,  137  N.  T.  S.  4ia 

XI.  ACCOUimNO  Aim  SETTZiEICEirT. 
(A)  Dntr  to  Aeeowat. 

S454  (N.Y.Sur.)  Where  judgment  Is  recov 
«red  against  executors  In  uie  Supreme  Oonrt. 
a  proceeding  before  the  sorrogate  for  leave 
to  issue  execution  against  them  is  a  special  pro- 
ceeding de  novo,  within  Code  Civ.  Proc.  8{  1825, 
1826,  to  be  begun  by  tbe  filing  of  a  verified 
petiticm  and  the  Issue  of  a  citatum  or  order  to 
show  cause,  served  on  each  of  the  executors^ 
McGinn  v.  Lighthouse,  137  N.  T.  S.  110. 

Where  a  judgment  was  recovered  against 
several  executors,  each  was  entitled*  to  service 
of  an  application  for  leave  to  iasue  executioii 
thereon.— Id. 

<0  Cbarare*  and  Credlis. 

S484  (N.Y.Sur.)  An  administratrix,  entitled 
to  reimbursement  for  the  care  of  a  minor  child 
pending  administration,  ield  entitled  to  a  rea- 
sonable allowance  therefor  in  her  account,  and 
not  bound  to  pa;  over  the  child's  share  to  a 
general  guardian,  and  •  obtain  such  allowance 
throngh  proceedings  against  him.— In  re  Lyons* 
ESsUte,  187  N.  Y.  S.  171. 

§485  {N.T.Sop.)  Bxecutrices  were  not  enti- 
tled on  accounting  to  an  allowance  for  moneys 
paid  to  expert  witnesses  in  an  attempt  to  sus- 
tain their  prior  excessive  payments  to  eotmael. 
—In  re  Rowland,  137  N.  yTs.  1010. 

(D)  CompensKtloB. 

i497  (N.T.SUT.)  An  executor,  who,  without 
authority,  continue*  the  business  of  his  testa- 
tor, does  not  render  service  entitling  him  to 
compensation  Independent  of  his  statutory  com- 
missions.—In  re  Archer,  137  M.  Y.  3.  770. 

The  acceptance  bj  the  beneficiaries  under  a 
will  from  nme  to  tmie  of  tbe  net  profits  of  the 
testator's  buiriness,  carried  on  without  author- 
it;  by  the  executor,  does  not  imply  an  agree- 
ment by  them  to  pay  the  executor  for  tbe  aerr- 
ices  rendered. — Id. 

Services  rendered  by  executors  in  renting,  col- 
lecting rents  of.  and  superintending  real  prop- 
erty, so  far  as  they  are  given  In  accordance  with 
the  will,  do  not  entlOe  the  executon  to  extra 
compensation. — Id. 

S498  (N.Y.Sur.)  Where  a  will  directed  con- 
version of  real  estate  into  personal^,  and  the 
poraonal  estate  is  valued  at  $586,000  and  the 
n?al  estate  at  $487,000,  each  executor  is  enti- 
tled to  full  compensation.— In  re  Saunders'  Bb- 
tate,  137  N.  Y.  S.  438. 

(E)  Statlmar,   Scttllnir,   Openlav,   mmA  Re- 
view. 

{ 503  (N.Y.Sur.)  Where  a  widow,  as  admin- 
istratrix, claimed  the  right  to  charge  for  tbe 


support  and  maintenance  of  a  minor  during 
adtmnlstratioD,  she  was  only  required  to  file  a 
voucher  therefor  from  herself  individually  to 
herself  as  administratrix. — In  re  Lyons*  Estate, 
137  N.  Y.  S.  171. 

{513  (N.Y.Sup.)  Where  no  appeal  was  taken 
from  a  decree  of  the  Surrogate  s  Court,  render- 
ed on  the  settlement  of  an  executor's  account, 
which  denied  the  demand  of  the  consul  general 
of  a  foreign  country  that  money  given  m  will 
to  minors,  citizens  and  residents  m  the  rorelgn 
couQtiT,  should  be  paid  over  to  him,  the  consul 
general  could  not  thereafter  maintain  an  ex 
parte  motion  to  the  sarn^te  (or  an  order  for 
the  psyment  of  sudi  monm  to  bimw— De  Nuber 
V.  AKUkid,  137  N.  Y.  S.  731. 

EXEMPTIONS. 

See  Oonatitutioual  Law,  S  229;  Taxatton,  i 
876. 

EXPENSES. 

See  E^xecutors   and  Admlnlatiaton,   |  465; 
Trusts,  {  274. 

EXPERT  TESTIMONY. 

See  Evidence,  Bi  564-673. 

EXTRADITION. 

See  False  Imprisonment 

FACTORS. 

See  Broken. 

FALSE  IMPRISONMENT. 

I.  OXVIL  IiTABTLITT. 

(A)  Aeta  OoBBtltBtlns  False  bajtslsonaseat 
and  Liability  Tlterefor. 

S  15  (N.Y.Sup.)  Where  plaintiff,  charged  with 
embezzlement  by  cablegram  requesting  that  he 
be  held  for  extradition,  was  released  by  a 
magistrate  on  the  ground  that  the  cablegram 
was  insufficient  to  justly  Issuing  a  warrant, 
his  rearrest  by  the  defendant  rendered  him  lia- 
ble for  false  imprisonment,  although  he  did  it 
under  the  direction  of  the  district  attorney^ 
Hawkins  v.  Kubne,  137  N.  Y.  S.  lOea 

FALSE  PRETENSES. 

i4  (N.Y.Qen.Ses8.)  A  conviction  under  Penal 
Law,  {  947,  held  not  authorised,  where  it  was 
not  the  intent  of  complaining  witness  to  sell 
the  goods  to  defmdant,  hut  to  defendantfa  prin- 
cipal.—People  V.  Feinman.  137  N.  Y.  S.  OsS. 

An  indictment  for  larceny  at  common  law,  by 
procuring  a  sale  to  defendant's  principal  by 
false  representations,  is  not  demurrable;  it  not 
being  necessary  that  title  was  intended  to  pass 
to  defendant— Id. 

S26  (N.YjCo.Ct.)  Denials  In  an  indictmeot 
of  the  truth  of  a  writing  used  by  defendants  In 
obtaining  property  held  sufficient.— People  v. 
Elite  Distributing  C!o.,  137  N.  Y.  S.  235. 

{29  (N.Y.Co.Ct.)  Where  an  indictment  for 
obtaining  money  by  the  use  of  a  false  writing 


For  eases  In  Dee.  Dig.  *  im.  Dig.       No.  Boles  *  Indsxes      same  topic  and  seotloa  (i>  NUMBBR 


Digilized  by 


Google 


187  NEW  YORK  8UPPLBUBINV 


1180 


Mt  forth  the  writinar  in  fall.  th«  fact  that  it 

did  not  chai^  in  detail  how  the  frand  was 
committed  did  not  Titiate  the  indictment.— Peo- 
V.  Elite  Distributing  Co.,  187  N.  T.  S. 

131  (N.Y.Go.Ct.)  An  allegation  In  an  Indict- 
ment that  bj  color  and  aid  of  a  false  writing 
property  was  feloniously  taken  is  the  equivalenc 
of  an  allegation  of  reliance  upon  the  writing. — 
People  T.  Bute  Distribnting  Co.,  137  N.  X.  S. 
280. 

FAMILY  SETTLEMENTS.  . 

See  Wills,  I  687. 

FEES. 

See  Attorney  and  Client,  M  144-1^ ;  Clerics 
of  Conrta,  »  12.  17.  18,  22,  24;  ConnUee,  H 
Od-78;  Sherifte  and  Constables. 

FEE  SIMPLE. 

See  Wins,  i  601. 

FELLOW  SERVANTS. 

See  BiBrter  and  Berrant,  «  162-176^  SIT. 

FILING. 

See  CleiAs  of  Courts,  {  17 ;  Ezeeaton  and  Ad- 
ministiatoxs,  |  DOS. 

FINDINGS. 

See  Beffeience^  |  99. 

FINES. 

See  Contem^  |  29;   Criminal  Law,  |  995; 


Jndgea, 


FOOD. 


1 1  (N.T.Sap.)  The  state  can  prevent  sale  of 
oleomarrarine  as  buttter,  but  not  as  oleomar- 
garine.—People  V.  Guiton,  137  N.  T.  S.  600. 

Agricultural  Law,  j  3^  which  prohibits  manu- 
facture of  oleoma^arine  in  Imitation  or  resem- 
blance of  natural  butter,  la  a  valid  police  regula- 
tion.— Id. 

S8  (N.Y.Sup.)  AgHcultnral  Law,  {38,  which 
prohibits  manufacture  of  oleomargarine  in  imi- 
tation or  resemblance  of  natural  butter,  pro- 
hibits a  manufacturer  from  selecting  ingredients 
in  such  manner  as  to  designedly  maae  his  prod- 
uct a  closer  imitation  of  natural  butter.'— People 
y,  Guiton.  1S7  N.  Y.  8.  600. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FOREIGN  CORPORATIONS. 

See^iporationB,  H  660,  686;  Mandamiu,  | 

FOREIGN  DIVORCE 

See  DlTOTCe,  {  332. 

FOREIGN  JUDGMENTS. 

See  Appeal,  1 1180;  Judgment,  |  940. 


FORFEITURES. 

See  Insurance,  il  376,  388 ;  Landlord  and  Ten- 
ant, |  297;  Ufa  Estates,  |  26;  Usuzy,  |  146. 

FORGERY. 

See  Deeds,  f  207:  EieetionB,  1 155;  Vendor  and 
Furdwser,  |  2S2. 

FORMER  JEOPARDY. 

Sea  Criminal  Iaw,  {  200. 

FRANCHISES. 

See  Taxation,  |  876. 

FRAUD. 

See  Attorney  and  Client,  {{  40.  44:  Oontraete 

I  288;  Corporations,  |  610:  Elections.  || 
143,  155;  False  Pretenses;  Frauds  Statute 
of:  Fraudulent  Conveyances*  Judgment,  g 
167 ;  Landlord  and  Tenant,  §  231 ;  Libel  and 
Slander,  |  15;  Limitation  of  Actions,  {  39. 

I.  DECEPTION  OOKaTirPTIlfQ 
FBATO,  Aim  LlABHilTT 
THEBEFOR. 

i  1 1  (N.Y.Sup.)  Representations  by  plaintiff's 
uncles,  with  whom  be  lived  and  upon  whom 
he  relied  as  to  the  value  of  his  interest  in  his 
grandfather's  estate,  held  a  representation  ss  to 
a  fact,  and  not  a  mere  expression  of  opinion.— 
Murpfay  V.  Hniphy.  137  M.  Y.  8.  872. 

FRAUDS,  STATUTE  OR 

Vm.  BEQUISITES  AND  SUFFICIENCY 
OF  WRITINO. 

i  106  (N.Y.Sup.)  To  constitute  a  contrsct, 
there  must  be  parties,  consideration,  and  sub- 

iect-matter,  nefther  oi  which  can  be  supplied 
J  oral  evidence  in  a  contract  for  the  sale  of 
real  estate  under  seid.— Baker  T.  KQbom,  137 
N.  Y,  S.  512. 

{  1 15  (N.Y.Sup.)  Under  the  statate  of  frauds, 
an  order  for  gtxidB,  which  was  taken  by  the 
seller's  agent,  but  not  rigned  ia  the  buyer,  was 
not  binding  upon  the  buyer. — Levitt  T.  Sliman, 
137  N.  Y.  S.  904. 

{116  (N.Y.Sup.)  Under  the  statute  of 
frauds,  a  contract  under  seal  for  the  sale  and 
purchase  of  real  estate,  which  purports  to  be 
signed  by  one  as  grantor,  is  void  as  to  an- 
other who  is  the  owner  of  the  land,  and  he 
cannot  enforce  it— Baker  t>  Kflburn,  137  N. 
Y.  S.  612. 

IZ.  OPBRATION  AND  EFIVOT  OF 
STATUTE. 

I  127  (N.Y.Co.Ct.)  An  oral  contract  to  make 
mutual  wills  between  brother  and  sister  iield 
void  under  the  statute  of  frauds  after  the  sis- 
ter's will  had  been  revoked  by  her  subsequent 
marriage.— Near  v.  Shaw,  137  N.  Y.  S.  77. 

FRAUDULENT  CONVEYANCES. 

See  Judgment,  {  631;  Tort& 
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nrvAUD. 

(B)  Coaaldavatlon. 

S80  (N.T.Sap.)  A  conTflyanee  of  all  a  per- 
■od'b  property,  teal  and  personal,  In  consider- 
ation  o{  the  transferee's  agreemeat  to  maintain 
and  support  the  transferror  during  bis  lifetime, 
pay  his  funeral  expenses,  and  aiao  pay  a  few 
small  store  bills,  £b  void  as  againat  existing 
creditors  of  the  tianafenor.— Mngent  T.  Foley, 
137  N.  Y.  S.  706. 

<J)  IC]t*wIeds«  «nA  lateat  of  Graatee. 

J  168  (N.Y.Sup.)  A  transfer  by  a  debtor  of 
an  faia  property,  real  and  personal,  io  trust  for 
his  bene6t  during  life  and  after  his  death  for 
the  payment  of  debts,  is  conclusive  evidence  of 
fraud  as  to  existinz  creditors,  and  the  inno- 
cence of  any  fraudulent  intent  on  the  part  of 
traiuferee  will  oot  protect  hla  title.— Nugent 
T.  Foley,  137  N.  Y.  S.  705. 

n.  RIGHTS  AND  IJABIUTXE8  OF 
PARTma  AlTD  FUBCHA8EB8. 

Parehuers  from  Oraatco  In  Uencral. 

I  1B4  <N.Y.Sap.)  Where  a  fraudulent  convey- 
ance could  not  be  set  aside,  because  the  rights 
of  a  third  person  had  intervened,  but  a  part  of 
the  purchase  price  due  from  such  third  person 
had  not  been  paid  to  the  fraudulent  grantee,  but 
was  held  pending  the  outcome  of  the  llti^tion, 
it  could  be  proceeded  against  in  Uea  and  sub- 
•titntion  of  the  property  fraudulently  tranafer- 
ted.— Nugent  v.  Foley,  137  N.  Y.  S.  705. 

m.  BEMEDZES  OF  CREDITOB8  ANB 
PUBCKA8EBS. 

(G)  KvldoMoo. 

1 28 1  (N.Y.Sup.)  The  retention  by  a  iudg- 
ment  debtor  of  possession  ot  property  placed 
In  the  hands  of  a  receiver  for  several  months 
after  the  debtDr  had  delivered  an  alleged  bill  of 
sale  therefor  to  his  son,  and  np  to  the  time 
tbe  receiver  took  possession,  would  raise  a  pre- 
sumption that  the  bill  of  sale  was  fraudulent, 
■o  as  to  make  out  a  prima  facie  case  of  own* 
erahip  by  the  receiver.— Sharzy  t.  Janov,  137 
N.  y;  S.  782. 

CAMING. 

m.  ORXMHTAL  BESPOKSIBELITT. 
(B)  Proseoatlom  and  Pnnlskmeat. 

1 87  (N.Y.Sup.)  An  information  insufficiently 
charges  book-making,  "with  or  without  writ- 
ing," nnder  Penal  Law,  |  986,  as  amended  by 
Laws  1010,  c.  488,  which  allies  that  defend- 
ant privately  made  several  bets  orally  and  with- 
out writing,  but  that  a  memorandum  of  each 
of  the  bets  was  prepared  by  the  opposite  party 
and  shown  tbe  defendant.— Feoi^e  «x  reL  Shane 
T,  Oitten^  187  N.  Y.  S.  070. 

GARAGE. 

See  Judgment,  }  668;  Livery  Stable  Keepers. 


GAS. 

1 13  (N.Y.Sup.)  Under  Transportation  Cor- 
porations Law,  I  65,  the  right  of  entry  on 
premises  to  disconnect  a  gas  meter  can  only 
be  exercised  by  the  gas  corporation,  or  its 
agents,  when  the  person  supplied  witb  gas 
neglects  or  refuses  to  pay  for  the  same.— Dobbs 
V.  Northern  Union  Gas  Co.,  137  N.  Y.  S.  785. 

Where  a  gas  meter  rental  was  paid  at  least 
one  hour  before  the  gas  company's  agent  en- 
tered on  plaintiirs  premises,  and  though  plain- 
tiff notified  him  of  the  fact  of  payment,  and 
prohibited  his  entry  on  the  premises,  he  en- 
tered, and  shut  off  the  gas,  and  locked  the 
meter,  and  addressed  her  in  a  loud  and  insolt- 
Ing  manner,  a  verdict  of  $50  was  not  ex- 
cessive.—Id. 

6IRS. 

See  Charities;  WUls,  IS  461,  468,  471,  622, 
524,  545,  554.  564,  6li 

GOOD  WILL 

S  2  (N.Y.Sur.)  Whether  the  cnstomen  of  a 
business  dealt  for  cash  or  not,  and  whether 

they  were  constant  or  not,  fumisbea  no  crite- 
rion for  a  finding  as  to  whether  the  business 
has  a  good  will.— In  re  Welch,  137  N.  Y.  S. 
041. 

1 7  (N.Y.Sur.)  In  estimating  the  value  of  the 
^od  will  of  decedent's  business,  abnormal  prof- 
its in  one  of  the  last  three  years  before  his 
death  should  be  disregarded.— In  re  Welch,  137 
N.  Y.  S.  041. 

GRAND  JURY. 

See  Criminal  Law,  IS  42,  627 ;  Indictment 
and  Information ;  Obstructing  justicfl^  |  8^ 

GRANTS. 

See  Navigable  WateiB,  S  87> 

GUARANTY. 

See  Accord  and  Satisfaction,  {26;  Ijandloid 
and  Tenant,  |  231;  Prind^  and  Surety; 
Usnrr,  {  la 

X.  BEQmsXTEl  AND  VAUDITT. 

S5  (N.Y.Sup.)  A  guaranty  of  the  payment 
of  a  debt  void  for  neury  is  also  void.— -Williiun 
H.  Henry  &  Co.  t.  Fry,  137  N.  Y.  S.  894. 

n.  COMSTBUCTIOITAIIDOPEBATIOH. 

8  36  (N.Y.Sup.)  Under  a  contract  gnatantee- 
iog  the  paymeait  of  taxes  by  defendant,  and 
providing  that  on  his  default  plaintiff  would  be 
released  from  obligation  to  extend  a  certain 
mortgage,  the  defendant  was  liable  for  taxes 
paid  by  plaintiff;   the  provision  for  release  of 

{tlaintiS's  obligation  not  affecting  defendant's 
lability.- Meade  v.  Ijederman,  137  N.  Y.  S. 
877. 

GUARDIAN  AND  WARD. 

See  Bxecntort  and  Administrators,  {  484;  In- 
fants ;  Insane  Persons,  H  41,  42. 
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n.  APPOINTBCEHT,  QUAUFICATZOIf, 
AMD  TEKITHE  OT  QUA  RUT  AW. 

S  1 1  (N.  Y.  Sur.)  Letters  of  testatoentary 
guardianship  issued  to  testator's  brother  and 
sister  will  not  be  revoked,  and  granted  to  her 
maternal  grandmother,  where  it  is  not  shown 
that  she  is  not  proper^  cored  for.— In  le  Pearce, 
137  N.  X.  S.  765. 

GUARDS. 

See  Master  and  Servant.  |  121. 

HABEAS  CORPUS. 

I.  KATUBE  AND  OROimDB  OF 

KEMEDY. 

1 88  (N.Y.Snp^  Independently  of  Domestic 
Relations  Law,  (  70,  which  relates  only  to 
petition  of  husband  or  wife,  "an  inhabitant  of 
this  state,"  living  in  a  state  of  separation 
"without  being  divorced,"  for  custody  of  minor 
children,  the  Supreme  Court,  under  its  eguity 
powers,  may  award  sncb  custody  on  petition  of 
a  nonreddent,  dlvotced  from  the  mother  of 
the  children.— Sz  parte  Stewart,  137  N.  T.  S. 
202.  ^  ^ 

XX.  JUBISDIOTIOlf.  PBOCEEDXNOS. 
AND  RELIEF. 

199  (N.T.Sup.)  A  nonresident' father  Aeld  not 
entitled  on  the  facts,  to  recover  the  custody  of 
certain  of  his  diUdren  from  his  divorced  wife. 
— Kc  parte  Stewart,  137  N.  Y.  S.  6S7. 

HANDWRITING. 

See  IMdence,  573. 

HARMLESS  ERROR. 

See  Appeal,  M  1064-1074. 

HEALTH. 

See  Food. 

n.  BEOUULTIONS  AND  OFFENSES. 

{  28  (N.r.SiV')  That  defendant  had  installed 
a  good  system  for  taking  care  of  odors,  and 
that  as  BOOD  as  he  learned  of  a  defect  in  his 
system  he  caused  it  to  be  repaired,  held  not  a 
defense  to  an  action  under  Sanitary  Code,  S 
85,  prohibiting  the  escape  into  the  outside  air 
of  offensive  odors  arising  from  the  handling  of 
meat,  etc.— Department  of  Health  of  City  of 
New  York  t.  Sulzberger  &  Sons  Co.,  137  N.  T. 
S.  998. 

HEAT. 

See  Landlord  and  Tenant,  g  152. 

HIGHWAYS. 

See  Bridges  ■  Eminent  Domain,  H  86, 101,  167, 
174,  237,  240. 

T.  BEOUUiTION  AND  VME  FOB 
TBAVEX*. 

(B)  Va*  of  Hlvliwar  mmA  Law  ot  th* 
Ho  ad. 

I I6S  (N.Y.Co.Gt)  Highwav  Law.  |  283, 
BUM.  1,  amended  by  Laws  1811,  c.  4B1,  zequli^ 


Ing  motor  vehicles  to  have  displayed  a  distinc- 
tive number  corresponding  to  a  certificate  of 
registration,  held  a  proper  exercise  of  police 
power  to  promote  pubUc  safety.— People  t. 
Schoepflin,  137  N.  T.  S.  675. 

S  I8«  (N.Y.Co.Ct>  Proof  of  a  spedfic  crim- 
inal intent  to  violate  Highway  Law,  t  283, 
subd.  1,  amended  by  Laws  1911,  c  491,  relat- 
ing to  the  display  of  a  distinctive  nnmber  on 
motor  vehideB,  had  not  necessary  to  anpport  a 
conviction.— Peo^  t.  Sdwepflin,  187  N.  Y.  & 
676. 

HOSPITALS. 

See  Evidence,  I  377. 

HUSBAND  AND  WIFE. 

See  Action,  i  11;  Divorce:  Executor^  and  Ad- 
ministrators, SI  109,  176;  Habeas  Corpus; 
Judgment.  H_&90,  6l4:  Perpetoitiefl,  {  4; 
Sales,  I  38 ;  Trusts,  |  13. 

I.  KUTUAZ.  BIOHTS,  DUTXES,  AND 
INABILITIES. 

%  19  (N.Y.Sup.)  A  husband  having  refused  to 
pay  money  ordered  for  his  wife's  support,  her 
attorney  could  not  provide  her  with  necessaries 
at  the  hasband's  expense.— Tomer  v.  Wool- 
worth,  137  N.  Y.  S.  1071. 

{  25  (N.Y.Sup.)  In  an  action  for  the  price  of 

Serfume  ordered  by  defendant's  husband  and 
elivered  to  her  store,  where  abe  dealt  only  in 
cigars,  caudles,  and  stationery,  and  immediate- 
ly returned  by  her  unopened,  a  finding  that  the 
husband  was  the  wife's  agent  held  not  justified 
by  the  evidence. — National  Perfume  Co.  t.  Ja- 
cobson,  137  N.  Y.  S.  856. 

Xn.  OONVETANOBS,  OONTBAgTS,  AND 
OTBXB  TBANSACTXOKS  BETWEEN 
HUSBAND  AND  WIFE. 

1 48  (N.T.Bup.)  Bvidence  held  insufficient  to 
warrant  a  fin'^ing  that  a  husband,  on  receiving 
a  conveyance  of  certain  land  from  his  wife, 
agreed  to  recouvey  the  land  in  case  she  re- 
covered from  a  surrical  operation. — Siebrecht 
V.  Siebrecht,  137  N.  Y.  S.  15. 

Vm.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

S  283  (N.Y.Sup.)  A  wife,  suing  for  separa- 
tion on  the  ground  of  cruelty  and  abandonment, 
is  entitled  to  temporary  alimony  and  a  coun- 
sel fee,  where  the  nusband  admits  the  abandon- 
menL  and  the  principal  issue  to  be  tried  is 
whether  she  was  the  common-law  wife  of  an- 
other when  or  before  she  married  defendant — 
linger  v.  Ui^r,  137  N.  Y.  S.  780. 

§297  (N.Y.Sup.)  In  the  trial  of  defendant's 
counterclaim  for  separation,  after  denial  of  di- 
vorce to  plaintiff,  it  was'  error  to  exclude  evi- 
dence offered  byplalntiff  to  negative  his  alleged 
abandonment-^farUa  t.  Barifa,  187  N.  Z.  B. 

losa 

ICE. 

See  Landlord  and  Tenant,  8  169; 

IMPEACHMENT. 

See  Judgment,  |  490. 
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IMPRISONMENT. 

See  False  Impriaonment 

IMPROVEMENTS. 

See  EmiDent  Domain,  {  62;  Estoppel,  |  03; 
Judgment  |  747. 

INCOME. 

See  Trusts.  H  274,  831;  Willi,  «  624,  529, 
6G4,  687. 

INCOMPETENT  PERSONS. 

See  Insane  Penons. 

INCORPORATION. 

See  Gorporationt,  {  14. 

INDEMNITY. 

See  Gnaranty;   Inmniioe,  |  888;  Prlndpal 

and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  ana  Servant  |  S16b 

INDIANS. 

See  Mandamos,  |  81. 

INDICTMENT  AND  INFORMATION. 

See  Crimioal  Law,  |S  42,  1024 ;  False  Pretens- 
es. H  4,  26,-29.  81;  Gaming;  PerjniXtJ  2S; 


Theaters  and  wow* ;  Witnesses,  f 

V.  BEQUI BITES  AMD  BUWlCIBirOT 
OF  ACOirSATXOH. 

163  (N.Y.Sap.)  An  indictment  for  Tlolatioo 
of  the  local  option  law,  alleging  that  tlie  four 
qaestions  provided  by  Ligoor  Tax  Law,  fi  13. 
were  "duly  submitted,"  was  sufficient  without 
expressly  alleging  the  TBrions  preliiDioary 
Btepa;  the  term  "duly  submitted  implying 
the  exiatence  of  every  fact  essential  to  the 
proceedings.— People  v.  Tarter,  137  N.  Y.  S. 
462. 

f  63  (N.Y.CcOt)  An  aliegaUon  in  an  infor- 
mation that  accused  "did  niUawfuly  operate"  a 
moving  pictnre  show,  being  a  common  show, 
held  a  mere  conclusion  of  law. — People  t. 
Wacke,  137  N.  Y.  S.  652. 

6  71  (N.Y.Co.Ct.)  Under  Code  Or.  Proc  ! 
145,  deni^g  Information,  requisites  of  informa- 
tion stated.— People  t.  Wacke,  187  N.  Y.  S.  6B2. 

vn.  xonoM  to  quash  ob  mniiiB, 

Am  DEinTBBEB. 

$  140  (N.Y.Bup.)  It  is  discretionary  with  a 
trial  court  wheuier  it  will  set  aside  a  defective 
information  on  motion  before  arraignment,  and 
QnIe!<B  the  question  is  free -from  doabt  the  court 
should  leave  counsel  to  his  demurrer  or  motion 
in  arrest  of  judgment.— Pet^  v.  Herbert,  137 
N.  Y.  S.  409. 


INFANTS. 

See  Adoption:  Deposits  in  Oonrt:  IHvorce,  I 
332;  Guardian  and  Ward;  Limitation  of 
Actions,  {  72;  Master  and  Servant,  ||  278, 
286 ;  Municipal  Corporations,  §  706 ;  Parent 
and  CbUd;  Theaters  and  Shows;  Wills,  t 
667J  Witoesses,  J  27B. 

vn.  Aonoirs. 

180  (N.Y.Sup.)  The  appointment  of  a  guard- 
ian ad  litem  for  nonresident  infant  defendants 
is  a  nullity,  where  made  before  service  of 

SrocesB  upon  them  was  complete.— Ford  t. 
leDdenfn.  187  N.  Y.  S.  64. 
1 85  (N.Y.S11P.)  A  guardian  ad  litem  of  in- 
Cants,  who  gives  the  undertaking  required  by 
Code  Civ.  Proc.  S  744,  and  who  without  order  of 
court  deposits  as  such  guardian  in  savings  bank 
proceeds  of  actions  brought  by  him  for  the  in- 
fants, is  not  relieved  of  liability  to  the  in- 
fants.—Harris  T.  Broadway  Savings  Inst-  137 
N.  Y.  S.  234.  s 

INFERIOR  COURTS, 

See  Courts,  |{  36,  188-190. 

INFLUENCE. 

See  Wna,  H  168,  164,  16& 

INFORMATION. 

See  Indictment  and  Information. 

INJUNCTION. 

See  Corporations,  |S  201,  320;  Limitation  o. 
Actions,  §  60;  Monopolies,!  24;  Navigable 
Waters,  H  36,  37 ;  Party  Walls. 

n.  SUBJECTS  OF  PROTEOTIOK  Aia> 
BELIEF. 

(B)  Pvopei^r,  OoiiTeranees,  mad  Inemn- 
branccs. 

S  38  (N.Y.Sup.)  A  railroad  company  held  en- 
titled to  restrain  a  village  from  work  on  cer- 
tain land  claimed  by  it  to  have  been  dedicated 
by  the  railroad  company  to  public  use,  pending 
the  trial  on  the  question  m  right— Lenigb  A 
H.  R.        Co.  T.  ViBage  of  Warwick.  IffT  N. 


J' 


in.  AOT10M8  FOB  nrjimoTiOMs. 

113  (N.Y.Sup.)  A  property  owner  held  bar- 
by  laches  from  maintaining  a  suit  to  re- 
strain the  elimination  of  certain  railroad  grade 
crossings,  and  the  necessary  alteration  of  ceT> 
tain  streets,  and  a  bridge  therefor.— Danner  t. 
New  York  A  H.  B.  Co.,  187  N.  Y.  S.  2Ta 

IV.  VBXLIMIKABT  AXD  IHTEBUIOV* 

TOBT  numronoira. 

(A)  Oronada  and  Proee«dlaKs  to  Proeare. 

5138  (N.Y.SUP.)  The  court  in  a  suit  to  can- 
a  contract  neld  not  authorised  to  grant  a 
temporary  inJunctioD,  on  the  ground  of  lack 
or  failure  of  consideration.— New  York  Motion 
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Picture  Co.  t.  UniTCiaal  Vltm  Mtg.  Co.,  137 
N.  Y.  S.  27a 

The  conrt,  Id  a  snit  1^  a  corporation  to  can- 
cel a  contract,  whereby  It  transferred  tta  baai- 
nesa  to  defeDdaot,  and  whereby  Its  stockhold- 
ers agreed  not  to  engage  in  auch  busineas  (or 
a  specified  period  in  any  part  of  the  United 
States  or  Canada,  except  Arizona,  will  not 
grant  a  prelimioary  injunction,  on  the  theory 
that  the  transaction  is  an  illegal  restraint  of 
trade.— Id. 

The  court,  In  a  aoit  by  a  corporation  to  can- 
cel its  contract,  whereby  it  transferred  its 
bneinesa  of  producing  and  distributing  mate- 
rials for  the  moving  picture  buainesa  to  de* 
fendant.  on  the  ground  that  the  contract  is  in- 
Talid  as  in  restraint  of  trade,  will  not  grant  a 
temporary  injunction  on  the  motion  of  plain- 
Uif.-Id. 

i  137  (N.Y.Snp.)  Where  it  Is  doubtful  wheth- 
er plaintiff,  suing  for  the  cancellation  of  con- 
tracts, will  8uc<^ed,  and  interference  by  the 
court  by  temporary  injunction  may  result  in 
irreparable  injury  to  defendant,  if  he  finally 
succeeds,  the  court  will  oot  at  plaintiff's  mo- 
tion grant  a  temporary  injunction. — New  York 
Motion  Picture  Co.  t.  UnlTersal  Film  Mfg. 
Co.,  137  N.  Y.  S.  278. 

Vn.  TIOI.ATIOK  AHI>  PUKISHMENT. 

8  223  (N.Y.Sup.)  An  injunction  restraining 
the  representativea  of  a  labor  union  from  inter- 
fering with  the  trade  and  business  of  a  firm 
employing  nonnoion  labor,  to  coerce  it  into 
employing  union  labor,  ia  not  violated  by  a  rep- 
resentative informing  union  employes  of  a  third 
person  that  they  are  handling  nonunion  ma- 
terial, but  leaving  to  the  men  the  voluntary 
determination  to  remain  at  work  or  leave. — 
Bosaert  v.  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  137  N.  T.  S.  ^1. 

An  injunction  restraining  the  representatives 
of  a  labor  union  from  conspiring  to  interfere 
with  the  good  will  and  business  of  a  firm  em- 
ploying nonunion  labor  is  not  violated  by  a 
representative  informing  members  of  the  union 
employed  by  a  third  peiBon  that  they  are  han- 
dling nonunion  material,  and  that  by  continuing 
to  do  so  they  will  violate  the  rules  of  the  union 
and  will  be  fined.— Id. 

INNKEEPERS. 

See  Intoxicadng  liquors,  H  IM,  248;  Theaters 
and  Shows. 

INNOCENCE. 

See  Evidence,  |  60. 

IN  PAIS. 

See  Estoppel,  ||  90,  93. 

IN  REM. 

See  WUls,  I  421. 

INSANE  PERSONS. 

m.  OUABDXANBHXP. 

1 41  rN.Y.Co.Ct.)  Until  the  judicial  settle- 
ment of  the  accounts  of  the  committee  of  the 


person  and  property  of  an  Incompetent,  and 
the  award  of  commissions  to  the  committee,  lie 
has  no  right  to  such  commlsalona  upon  the  cor- 
pus of  the  estate.— In  re  Btratton,  137  N.  Y. 

S.  311. 

142  (N.Y.Co.Ct.)  The  petition  of  a  commit- 
tee of  the  person  and  estate  oi  an  incompe- 
tent, on  his  annual  accounting  under  Code  Gtv. 
Proc.  I  2841,  to  be  allowed  to  deduct  one-half 
commissions  for  receiving  the  oorpna  of  the  es- 
tate, must  be  denied:  his  proper  remedy  being 
under  section  2342.— In  re  Stratton,  IBf  N.  Y. 
a.  8U. 

V.  PBOPERTT  AHD  COZfVEYAlTO£S. 

1 67  (N.Y.Sup.)  One  who.  after  being  re- 
stored to  sanity,  accepts  the  proceeds  of  a 
rescission  of  a  conveyance  agreed  to  by  his 
committee,  is  estopped  to  repudiate  the  Uvns- 
action.^Newton  t.  Evers,  187  N.  T.  8.  007. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Gndltom ;  Bank- 
ruptcy;  Sales,  I  296. 

INSTRUCTIONS. 

To  Jury,  see  Trial,  H  211-28&. 

INSURANCE. 

See  Parties;  Trusts,  H  11,  46,  68,  09,  IM; 
Vendor  and  Purchaser,  }  190. 

VZ.  PBEMITTM8.  DUES,  AND  AS8ESB- 

i  )98  Ct^.Y.Sup.)  That  an  insurance  company 
had.  without  plaintllTa  consent,  transferred,  on 
its  books  or  elsewhere,  her  interest  in  a  policy 
to  some  other  person,  does  not  constitute  the 
basis  of  an  action  for  the  return  of  the 
mium. — Lewis  v.  London  &  XAncashire  Fire 
Ins.  Co..  137  N.  T.  S.  887. 

vn.  ASSiOMHEirr  ob  other  tbaits- 

FER  OF  POUOT. 

I  199  (N.Y.Sup.)  Straight  life  policies  are 
nonnegotiahle  choses  in  action,  ana  are  assign^ 
able.— Johnston  v.  Scott,  137  K.  T.  8.  243. 

Vm.  OANOELLATION,  SURBEKVER, 
ABANDOHBIENT,  OB  RE80I88ION 
OF  POLICT. 

S  238  (N.Y.Sup.)  The  "insured,"  under  In- 
surance Law,  I  122,  providing  that  fire  insure 
ance  companies  aball  cancel  any  policy  upon 
the  request  of  the  insured,  includes  the  mort- 
gagee,  for  whose  benefit  a  mortgage  clause  has 
been  inserted. — Tjewia  t.  London  &  Lancashire 
Fire  Ina.  Co.,  137  N.  Y.  S.  887. 

X.  FORFEITTTRE  OF  POUOT  FOB 
BREACH  OF  PBOMISSORT  WAR- 
RAMTT,  COVENANT,  OR  OOHDI- 
TION  StTBSEQUENT. 

CB>  XoavKyaacBt  of  Preasiuu  •»  Aaaea— 

menta. 

I  38S  (N.Y.Sup.)  Under  the  express  terms  of 
an  accident   inaurance  policy,   a  beneficiary, 

ning  a  monthly  pranlum  after  it  was  dne» 
I  not  entitled  to  recover  for  injuries  sua- 
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t&ined  before  12  o'clock  the  foIlowinK  day. — 
Popovits  T.  United  States  Health  &  Accident 
Ins.  Co.,  137  N.  T.  S.  788. 

XI.  estoppeim  waiver,  or  agbee- 

MEKTB  AFFEOTIHO  RIGHT  TO 
AVOID  OR  FORFEIT  POLIOT. 

S  376  (N.Y.Snp.)  There  can  be  no  waiTcr  of 
forfeiture  of  an  insurance  policy  by  an  agent, 
who  the  policy  distinctly  proTidea  has  no  au- 
thority to  waive  ita  provisions.— Scheeler  t. 
Casualty  Co.  of  America,  137  N.  T.  S.  811. 

§388  <N.Y.Snp.)  Silence  on  the  part  of  an 
insarance  company  or  its  agents  will  operate 
as  an  estoppel  against  claiming  a  forfeiture  of 
the  policy  only  where  it  has  misled  insured.— 
Scheeler  t.  Casualty  Co.  of  America,  187  N.  Y. 
S.  811. 

S  388  (N.Y.Sup.)  Aq  indenmity  insurer,  un- 
dertaking, with  knowledge  of  the  facts,  the  de- 
fense of  an  action  against  insured,  and  depriv- 
ing insured  of  control,  and  preventing  a  set- 
tlement for  a  comparative^  small  amount,  is, 
after  judgment  against  insured^  estopped  to 
deny  that  the  accident  is  within  the  policy.— 
Koaenbloom  t.  Maryland  Casualty  Ga,  137  N. 
Y.  S.  1064. 

An  indemnity  inaurer,  controlling  the  defense 
of  an  action  against  insured  and  neglecting  to 
appeal,  may  not  defeat  an  action  on  the  pdlicy 
oa  the  ground  that  there  had  been  no  adjudica- 
tion by  a  court  of  last  resort — Id. 

ZIV.  NOTICE  AMD  PROOF  OF  I.088. 

i  558  (N.T.Siip.)  A  letter  hjr  the  attorney  of 
an  insurer  and  bis  retention  of  proofs  A«Id 
not  to  be  a  waiver  for  the  company  of  a  pro- 
vision of  the  policy  requiring  insured  to  give 
notice  of  hia  illness  as  soon  as  reasonably  pos- 
sible.— Scheeler  t.  Quualty  Go.  of  America, 
137  N.  Y.  S.  811. 

xvm.  ACTIONS  oir  poucieb. 

I  640  (N.Y.Sup.)  An  accident  insurance  com- 
pany,  sued  on  a  policy,  held  entitled  to  rely  on 
a  provision  conceming  time  when  renewal 
would  be  effective,  without  epeciall;  pleading 
it.— Popovits  v.  United  States  Health  ft  Ac- 
cident Ina.  Co..  1B7  N.  Y.  S.  788. 

S  665  (N.Y.Sup.)  E)Tidence  held  insufficient  to 
supi>ort  a  judgmeat  for  intervener,  claiming  the 
proceeds  of  a  Ufe  policy  by  assignment.— Flynn 
T.  Prudential  Life  Iiu.  Ga,  1ST  N.  Y.  &  126. 

INTENT. 

See  False  Pretenses,  f  4;  Fraudulent  Con- 
veyances, I  168;  Life  EJstates,  §  15:  Statutes, 
I^S^WUls,  H  439,  446,  463,  481,  528, 

INTEREST. 

See  Courts,  I  189:  Eminent  Domainal  238; 
Trusts,  1140;  usury ;  Vendor  and  Purchas- 
er, H  172,  106,  199. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  ||  136,  187. 


INTERPRETATION. 

See  Bills  and  Notes.  |  128;  Contracts,  U  164- 
212 ;  Deeds,  S  m ;  Mortgages,  fS  115-151 ; 
Statutes,  it  215-241;  Trusts,  H  134,  140; 

INTERROGATORIES. 

See  Depositions. 

INTOXICATING  LIQUORS. 

See  Indictment  and  Information,  |  68. 

m.  I.OGAI.  OPTION.* 

138  (N.Y.Sup.)  Certain  alleged  irregulari- 
ties in  the  submisaion  of  local  option  questions 
occurring  prior  to  the  canvass  of  the  votes  held 
not  sufficiently  proved  to  authorize  a  resubmis- 
sion.—In  re  Norton.  137  N.  Y.  S.  876. 

Where  a  local  option  election  had  been  prop- 
erly held  under  Liquor  Tax  Law,  §  13,  aud  the 
votes  canvassed  and  the  return  of  the  judges 
declared  and  filed,  failure  of  the  inspectors  to 
make  and  tile  a  return  and  to  seal  and  deliver 
the  ballot  box  to  the  proper  custodian  did  not 
authorize  a  resubmission. — Id. 

VI*  OITER8E8. 

J 154  (N.Y.Sup.)  Under  Liquor  Tax  *Law 
(Laws  1896,  c  112)  8  13,  as  amended  by  Laws 
1897,  c.  312,  and  Laws  1910,  c.  485,  where  the 
sale  of  liquor  not  to  be  drunk  on  the  premises 
was  negatived,  but  the  sale  by  hotel  keepers 
was  autboriiced,  a  hotel  keeper,  having  secured 
a  license  to  sell  at  his  hotel,  had  no  right  to 
sell  liquors  not  to  be  drank  on  the  premises.— 
People  V.  Yarter,  137  N.  Y.  S.  462. 

IX.  SEARCHES.  SEIZURES.  AND  FOR- 
FEITURES. 

S  248  (N.Y.Co.Ct.)  Where  a  complaint  for  the 
search  of  premises,  conducted  as  a  hotel,  for 
liquors,  verified  on  July  16,  1012^  alleged  that 
lager  beer  was  sold  on  the  premises  June  1$, 
1912,  but  the  receipt  of  the  officer  shows  that 
the  liquoia  have  been  taken  from  tlie  premises 
since  the  Terification  of  the  complaint,  the  same 
complaint  cannot  be  used  as  the  foundation  of 
the  issuance  of  another  warrant  thereon. — In  re 
Ingalls,  137  N.  T.  S.  780. 

1 249  (N.Y.Go-CL)  In  a  proceeding  under  Liq- 
uor Tax  Law,  |  88,  where  the  return  of  serv- 
ices does  not  show  that  a  copy  of  the  warrant 
containing  a  notice  to  all  persons  claiming  any 
interest  in  the  liquors  or  vessels  containing 
them  was  posted  on  the  premises,  the  service  is 
illegal,  and  will  be  vacated.— In  xe  Ingalli,  187 
N.  Y.  S.  78a 

JEOPARDY.  . 

See  Criminal  Law,  |  200. 

JOINT  ADVENTURES. 

S5  (N.Y.Sup.)  Where  five  persons,  including 
defendant,  associated  together  in  a  Joint  ven- 
ture to  lease  mining  property,  irfaich  was  nom- 
inally leased  in  the  name  of  a  third  person,  and 
also  to  take  an  option  to  pnrcbase  in  the  name 
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of  one  of  the  auodatei,  not  a  party  to  the 
action,  and  the  lensed  property  and  the  pro- 
ceeds are  etill  in  the  custody  of  the  somiDal 
lessee,  defendant  cannot  be  compelled  in  eqni- 
^  to  accooat  to  any  of  the  other  associates 
for  their  shares  of  ue  proceeds  of  the  leased 
property  nnrsnant  to  the  agreement  of  asao- 
clatlon^Bawinan  t.  Fnrber,  137  N.  T.  S.  560. 

JUDGES. 

See  Constitutional  Law,  |  48;  Courts;  Jus- 
tices of  the  Peace;  MotionB. 

tlX.  RZOHTS,  POWERS,  DVTIEB,  AHD 
UABUiITIES. 

{  36  (N.T.Sup.)  Where  the  court  having  ju- 
risdiction of  the  person  and  the  snbject-matter 
of  the  controversy  imposes  a  fine  for  contempt, 
there  is  no  civil  liability  on  the  part  of  tne 
judge  or  those  enforcing  tiis  orders,  unless  ju- 
ris^etion  is  subsequently  divested,  and  it  is 
shown  that  he  acted  out  of  aetnal  malice,^ 
Bowman  t.  Seaman,  IST  N.  Y.  8.  668. 

JUDGMENT. 

See  Adoption,  I  16;  Appeal,  H  91,  106,  864, 
870,  874.  1176,  1180,  1194,  1195,  1212;  Con- 
tracts, f  350;  Courts,  i§  30.  36,  90,  189; 
Criminal  Law,  S  095;  Limitation  of  Actions, 

51  39,  72 ;  Principal  and  Sare^ ;  Process,  | 
49;  Becetvets:  Subrogation;  Trusts,  |  331; 
Usury,  I  18:  Wills,  U  846,  ^  482,  70& 

I.  EATUBE  AxroE«namAX.« nr 

GENERAL. 

i  17  (N.Y.Snp.)  A  Judgment  against  nonresl* 
dent  defendants,  entered  before  service  of  pro- 
cess by  publication  was  com^^ete.  Is  yold  for 
lack  of  jurisdiction^Foid  r.  Glendenin,  187  N. 
X.  S.  54. 

m.  <m  OONBENT,  OXTER,  OR  AD- 

mssioN. 

§84  (N.T.Sup.)  Where  defendant  admitted 
liability  on  a  cause  of  action  for  $30.06  and 
set  op  a  counterclaim,  which  was  dismissed, 
plaintifE  was  entitled  to  judgment  for  that 
amount,  and  a  judgment  for  defendant  was  er- 
roneouB.— Schenck  v.  Fischer,  187  N.  T.  S.  867. 

IV.  BT  DEFAULT. 

(A>  ReanfBltea  and  VKlldllr. 

I  109  (N.T.Sup.)  Defendant,  by  refusing  to 
go  on  with  the  trial  and  leaving  the  courtroom. 
Acid  to  have  suffered  a  deliberate  default.— Gas- 
cade  Hotel  Co.  T.  Orleans  Beal  Estate  Co.,  137 

N.  Y.  S.  1054. 

(B)  OpeitlikK  or  Settlav  Aside  Detavlt. 

C  143  (N.T.Sup.)  A  default  should  be  vacated, 
where  defendant's  counsel  was  engaged  in  the 
trial  of  another  cause,  without  an  opportunity 
to  procure  other  counsel,  and  on  a  denial  -of  a 
motion  to  bold  tbe  case  pending  the  completion 
of  counsel's  engagement.— Evans  v.  ^^te,  137 
N.  T.  S.  1089. 

1 145  (N.T.Sup.)  Vacation  of  a  default  is  er- 
ror, where  it  appears  that  the  default  was  de- 
liberate, end  that  the  defense  relied  upon  is 


palpably  uaavailable  as  a  matter  of  law. — Lon- 
don V.  Sclineider.  137  N.  Y.  S.  694. 

§  145  (N.Y.Sup.)  In  an  action  tor  conversion 
of  certain  securities,  facts  held  to  show  a  meri- 
torious detone,  entitling  defendant  to  the  va- 
cation of  a  default  judgment  on  tenns.— Rycroft 
V.  Pierce,  137  N.  T.  S.  950. 

S  151  (N.T.Sup.)  Defendant's  statement  that 
he  did  not  appear  on  the  trial  because  his  son, 
a  necessary  and  material  witness,  was  obliged 
to  be  in  another  state  on  the  day  preceding, 
and  it  would  have  jeopardized  defendant's  busi- 
ness interests,  had  be  not  been  there,  is  a  mere 
conclusion,  and  insufficient  to  mtitle  him  to 
an  opening  of  bis  default— Kugelman  t.  Met- 
gentheim.  187  N.  T.  S.  860. 

S163  (N.Y.Sup.)  Where  the  moving  papers 
show  no  satisfacto^  reason  why  defendant 
should  be  relieved  of  a  default  judgment,  it  is 
an  abuse  ot  discretion  to  set  it  asiae.— Cascade 
Hotel  Co.  V.  Orieans  Beal  Estate  Co.,  137  K. 
T.  S.  1054. 

i  i$7  (N.Y.Sup.)  Where  a  judgment  on  de- 
fault was  set  aside  on  defendant  giving  an  un- 
dertaking to  pay  any  judgment  plaintiff  might 
finally  recover,  and  thereafter  defendant  filed  a 
counterclaioi,  which  he  withdrew,  and  fK)nsented 
to  judgment  for  plaintiff  on  specified  conditions, 
the  judgment  for  plaintiff  was  within  tbe  un- 
dertaking, and,  in  the  absence  of  fraud  or  col- 
lusion, WHS  prima  facie  evidence  against  the 
surety.— l!!.  R.  Homas  Motor  Branch  Co.  v. 
United  States  Fidelity  &  Guaranty  Co.,  1ST  N. 
Y.  &  1094. 

VI.  OH  TRIAL  OF  ISSIISa. 
(B)  Parties. 

{ 239  (Iff.T.Sup.)  Inconsistency  of  the  ver- 
dict, in  an  action  against  master  and  servant, 
in  finding  against  the  master  and  for  the  serv- 
ant, when  the  master  could  be  liable  only  if  the 
servant  was  negligent,  does  not  render  void  tbe 
judgment  against  the  master. — Pengbnm  v. 
Buick  Motor  Co.,  137  N.  Y.  S.  37. 

(C)  Coaformltr  to  ProceM.  Pleadtaipi. 
Prooto,  and  Verdict  or  PtadJaKH. 

S  250  (N.Y.Sup.)  Where  plaintiff  pleaded  and 
testified  that  a  contract  with  defendant  was 
completed  on  a  certain  date,  and  that  work 
was  done  thereafter  under  a  separate  contract 
with  different  terms,  a  recovery  for  such  sub- 
sequent work  according  to  the  terms  of  the 
written  contract  was  not  warranted  by  the 
pleadings  and  proot— (yUeUr  t.  Central  New 
England  By.  O)..  187  N.  X.  S.  627. 

XL  COLLATERAL  ATTACK. 

(B)  Groands. 

1 490  (N.Y.Sup.)  A  plaintiff,  sumg  fo  fore- 
close a  mechanic's  lien,  may  Impeach  a  prior 
judgment,  adjudging  that  he  has  no  lien,  by 
showing  that  he  was  not  served  with  summiuis 
and  complaint  in  such  actimiv— Callahan  t.  Ger- 
bereux,  187  N.  Y.  S.  906. 

ZZn.  MERGER  AED  BAR  OF  OATOES 
OF  AOTZOE  AMD  DEFBEISS. 
(A)  Jvdsmeats  OperatlTe  aa  Bar. 

8  540  (N.Y.Sup.)  A  judgment  by  a  court  of 
competent  jurisdiction,  unreversed,  is  conclu- 
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eire  as  between  tbe  same  partlet  aod  thoie 
claiming  under  them  on  tbe  IssQeB  tried  in  tbe 
action.— Pierce  v.  Kinney,  137  N.  T.  S.  475. 

{553  (N.Y.Sap.)  A  tenant,  dispossessed  for 
nonparnient  of  ren^  bariDs  brought  a  proceed- 
'  Ing  ander  Oode  Oiv.  Proc.  f  2259,  to  adjudicate 
his  rights  on  redemption  held  not  entitled,  in  a 
snbsequent  action  against  the  landlord,  to  re- 
cover any  damage  arising  prior  to  tbe  final  oi^ 
der  in  such  proceeding.— Tervillfger  t.  Brovn- 
Ing,  King  ft  Co.,  187  N.  T.  S.  572. 

I  563  (N.T.Sup.)  A  judgment  in  an  action  to 
foreclose  a  chattel  mortgage  on  taxicabs,  where- 
in a  garage  keeper  appeared  and  set  up  a  claim 
to  a  lien,  whicn  does  not  recite  what  disposi- 
tion was  made  d  such  claim,  is  insufficient, 
in  the  absence  of  other  evidence  to  show  what 
was  decided,  to  constitute  a  bar  to  a  subse- 
quent action  based  on  such  lien.~Guueo  t. 
Freeman,  137  N.  Y.  S.  885. 

(B]  Ciiuea  of  Aatlon  «Kd  Detenaea  Herd- 

ed, KmmA,  or  Coneladed. 

I  585  (N.Y.Sup.)  A  former  Judgment  in  favor 
of  defendant  in  an  action  to  recover  for  serv- 
ices of  a  physician  to  a  mutual  beneficial  aa- 
sociation,  on  the  ground  that  plaintiff  bad  been 
expelled,  held  no  bar  to  a  subsequent  action  to 
recover  salary  for  the  balance  of  his  term,  aft- 
er reversal  of  bis  expulsion.— Page  v.  Cohen, 
337  N.  Y.  S.  lie. 

{590  (N.Y.Sup.)  A  personal  judgment  against 
a  husband  alone,  in  an  action  against  him  and 
bis  wife  to  foreclose  a  mechanics'  lien,  held  no 
bar  to  plaintitrs  right  to  maintain  a  new  action 
to  enforce  the  lien  against  the  wife.— ^erce  v. 
Kinney,  137  N.  Y.  S.  475. 

{614  (N.Y.Sup.)  Uncollected  judgment  against 
tbe  husband  for  a  debt  for  labor  and  materials 
in  tbe  improvement  of  the  wife's  real  estate 
kdd  no  bar  to  an  action  by  the  contractor  to 
forefdoM  a  mechanics'  U«n.— Pieioe  t.  Kinn^» 
137  N.  T.  S.  470w 

(C)  PevBoa*  Who  mmy  Take  Advmtuve 

the  Bar. 

{  631  (N.Y.8np.)  A  demurrer  to  a  defense  by 
one  joint  tort-feasor  alleging  tbe  recovery  of 
judgment  for  tbe  same  cause  against  tbe  other 
tort-feasor  and  a  satisfaction  thereof  waa  im- 
properly snstained.— Berg  t.  Bates,  187  N,  Y. 
8.  1032. 

Whore  principal  and  asent  were  jointly  lia- 
ble for  aiding  a  debtor  to  transfer  his  property 
in  fraud  of  his  creditors,  and  tbe  principal  re- 
ceived a  part  of  the  proceeds,  the  recovery 
and  satisfaction  of  a  judgment  against  tbe 
agent  relieved  the  prindpu  from  lability  In 
both  respects.— Id. 

In  an  action  against  one  of  two  joint  tort- 
feasors, the  recovery  and  satisfaction  of  judg- 
ment against  tbe  other  tort-feasor  is  a  proper 
net-off.- Id. 

XIV.  0Ol«GI.trSIVEKE8S  OF  ADJUDI- 
CATION. 

(D)  Jvdsmemta  im  PartloDl»r  OlMaea  of 
Actions  KBd  PvoeeefUaSB. 

S  747  (N.Y.Sup.)  A  satisSed  judgment  In 
ejectment,  wherein  a  deduction  for  improve- 


ments waa  permitted  under  Oode  CIt.  Proc.  I 
1531,  bars  a  farther  assertion  of  claims  fbr  im- 
provements.— Ketcham  v.  Deutadi,  137  N.  Y.  8. 


AOnoMS  oir  jrrDOMENTa. 

(B)  Forctca  Jwdmaente. 

S946  (N.Y.Sup.)  Under  Code  Civ.  Proc.  GaL 
i  283,  a  California  court  held  to  have  authority 
to  set  aside  a  judgment  entered  to  enforce  a 
Wisconsin  judgment,  after  tbe  reversal  of  tbe 
original  judgment  upon  notice  to  tbe  attorney 
who  secured  the  California  judgment  for  the 
nonresident  plaintiffs.— iUUs  v.  McGovem,  137 
N.  Y.  S.  10281 

XXn.  raEADIHO  AND  EVIDBKCE  OF 
JITDOUBNT  A8  ESTOPPEL  OB 
DEFENSE. 

{940  (N.Y.Sup.)  Defense  alleging  recovery 
against  joint  tort-feasor  and  satisfaction  by 
him  held  to  sufficiently  show  that  tbe  recovery 
was  on  the  same  cause  of  action, — Berg  v. 
Bates,  137  N.  Y.  S.  1032. 

{951  (N.Y.Sup.)  A  party,  relying  on  a  for- 
mer judgment  as  a  defense  to  an  action,  has 
the  burden  of  establishing  that  it  constitutes 
a  bar.— Guneo  v.  Freeman.  137  N.  Y.  S.  88S. 

1951  (N.Y.8up.)  Where,  in  an  action  on  a 
judgment,  the  defendants  set  up  a  judgment  of 
another  state,  and  the  plaintiff,  by  a  plea,  set 
up  an  order  of  tbe  same  coart  vacating  such 
judgment,  the  burden  is  on  the  defendants  to 
impeach  the  order.- Ellis  t.  McGovem,  137  N. 
Y.  8.  1029. 

JUDICIAL  NOTICE. 

Sea  Evidence,  |  20. 

JUDICIAL  POWER. 

See  ConsUtDtioaal  Law,  |  7a 

JUDICIAL  SALES. 

See  Executors  and  Administrators,  1 879:  JAm- 
Itation  of  Actions,  |  80. 

JURISDICTION. 

See  Adoption,  {  7;  Contempt,  |  67;  Courts; 
Eminent  Domain,  {  172;  Executors  and  Ad- 
ministrators, H  32,  379;  Judges,  8  30;  Jus- 
tices of  tbe  Peace,  {  82;  Municipal  Corpora- 
tions, {374;  Trusts,  H  161.  168;  Wills,  H 

JURY. 

See  Trial,  H  815.  317. 

II.  BIOHT  TO  TKIAL  BT  J1TRT. 

{  12  (N.Y.Sup.)  Const,  art  1,  {  2,  in  pro- 
viding that  trial  by  jury  "in  all  cases  where 
it  has  been  heretofore  used  shall  remain  in- 
violate forever,"  meant  that  questions  of  fact 
shall  be  determined  by  juries,  and  not  by  the 
court— Perlman  v.  Brooklyn  Heights  R,  Co., 
137  N.  Y.  S.  917.  8        w  , 
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JUSTICES  OF  THE  PEACE. 

S«e  Appeal,  1  1074;  Contti,  1  SO.  • 

IV.  PBO03EDUSE  IK  GTVII.  OASES. 

S{73,74  (N.T.Co.Ct)  A  motion  for  a  change 
of  justices  under  Code  Civ.  Proc.  I  3151,  on 
the  ground   that  the   defendant   expected  to 

£rove  by  the  justice  that  the  plaintiff  Btated 
e  had  no  cause  of  action,  held  insufficient.— 
Davia  t.  O'Day,  137  N.  T.  S.  41L 

A  justice's  order  deoying  a  motion  for  a 
change  of  justices,  which  stated  that  the  pres- 
ent justice  was  not  a  material  witness,  as  set 
forth  in  tiie  defendant's  affidavit,  held  not  in- 
sufficient for  containing  in  addition  the  un- 
swora  statement  of  the  justice  that  the  matters 
contained  in  the  affidavit  were  not  true. — Id. 


J 181  (N.T.Co.Ct.)  Under  Const.  1869,  art.  6, 
\  IS,  and  Amsterdam  City  Charter,  S  CO,  sefv- 
ce  of  process  issued  from  a  justice  of  the  city 
within  the  county  held  sufficient — ^Davis  t. 
O'Day,  137  N.  Y.  S.  411. 

S  82  (N.T.Co.Ct.)  A  return  by  an  officer  of  a 
summons  from  a  justice  conrt  showing  service 
on  the  defendant,  but  not  stating  where  serv- 
ice was  made,  prima  &de  confers  jarisdlction 
on  the  jnstice^DaTiB  t.  O'Day,  137  N.  Y.  S. 
411. 

884  ('N.T.Co.Ct.)  A  genend  appearance  be- 
fore a  justice  and  Interposition  of  such  defens- 
es as  the  defendant  had  held  not  a  waiver  of 
an  objection  to  a  refusal  of  the  justice  to 
change  justices  on  special  appearance.— Davis 
V.  O'Day.  137  N.  Y.  S.  41L 

8  107  (N.Y.Sup^  A  defendant  in  justice's 
court  is,  under  Code  Civ.  Proc.  8  2961,  enti- 
tled absolutely  to  an  adjournment  lor  a  reason- 
able time,  when  applied  for  at  the  time  of  the 
joinder  of  issues,  and,  unless  plaintiff  so  re- 
quires, he  need  not  make  the  affidavit  nor  give 
toe  undertaking  provided  for  by  the  statute.— 
MoUnski  T.  Burnett.  137  N.  Y.  8.  209. 

JUSTIFICATION. 

See  Libel  and  Slander.  8  94. 

KNOWLEDGE. 

See  Evidence,  I  66 ;  Vendor  and  PaichaBcr,  H 

228,  229. 

UCHES. 

See  DepositlonB;  InJunctloiL  1 113:  Ifortgages, 
81  426,  569. 

LANDLORD  AND  TENANT. 

See  Accord  and  Satisfaction,  ||  4,  27 ;  Brok- 
ers, 8  63;  Contracts,  8  308;  Evidence,  fi 
444;  Joint  Adventures,  8  6;  Judgment,  { 
553 ;  Life  Btotatea,  |  26 ;  Mechanics'  Ldens,  { 
73. 

VH.  PREMISES.  AXD  ENJOTUENT 
AMD  USE  THEREOF. 

(D)  RepHlra,  InsaFsnce,  mnd  ImproTe- 

.  8  (52  (X.Y.Sup.)  A  landlord,  stipulating  that 
he  will  maintain  proper  heating  and  hot  water 


appliances  and  supply  heat  and  water,  and 
may  omit  such  aervice  pending  necessary  re- 
pairs, on  failure,  notwithstanding  conatant  ef- 
forts at  repairs,  to  supply  heat,  must  recon- 
struct tlie_pl&i»t  or  introduce  a  new  one, — 011- 
werter  t.  Escher.  137  N.  Y.  B.  SSL 

(B)  InJarlCB  from  Daii|r«ra«a  or  DefeetlT* 
Conditio  Ik. 

8 164  CN.T.Sup.)  A  landlord,  who  In  good 
faith  leased  hia  entire  buildinff  to  a  lessee,  who 
agreed  to  keep  the  premises  in  good  repair  at 
his  own  cost,  is  not  liable  for  injuries  to  a 
subtenant  of  a  room  in  a  building,  caused  more 
than  a  year  later  by  a  defective  floor.— Jenkina 
V.  Gruen.  137  N.  Y.  S.  853. 

8  168  (N.Y.Sup.)  A  landlord  cannot  escaiie 
liability  for  injury  to  a  tenant,  caased  by 
treads  on  cellar  stairs  not  of  the  width  requir- 
ed by  Tenement  House  Law,  8  21,  because  she 
did  not  carry  a  light  with  her;  the  accident 
occurring  on  her  first  use  of  the  staira,  which 
she  had  a  right  to  assume  were  constructed  as 
required  by  law.— Phelps  t.  Kaufman,  137  N. 
Y.  S.  345. 

8  189  (N.Y.Sup.)  In  an  action  against  a  land- 
lord for  injuries  to  a  third  person  by  falling 
on  stairs  at  a  place  where  the  light  was  inade- 
quate, held,  that  his  negligence  in  descending 
without  holding  to  the  ntillng  was  a  question 
for  the  juiy.— I>owns  t.  Brown  Realty  Co.,  137 
N.  Y.  S.  S27. 

8  169  (N.Y.Sup.)  That  application  for  erec- 
tion of  a  builditig  was  flled  in  the  tenement 
bouse  department  of  New  York  City,  and  a  vio- 
lation was  flled  against  its  use  without  a  cer- 
tificate, shows  that  the  building  was  within 
Tenement  House  Law.  8  21,  whldi  fixes  the  di- 
mensions of  treads  on  stairs.— Pbelps  t.  Kauf- 
man, 137  N.  Y.  S.  345. 

8  169  (N.Y.Sup.)  Proof  that  there  was  ice  and 
snow  in  front  ot  an  apartment  house,  and  tbat 
a  tenant,  upon  leaving  It,  slipped  upon  the  ice 
and  was  Injured,  and  tbat  she  afterwards  accus- 
ed the  janitor  of  having  thrown  soapy  water 
on  the  sidewalk,  does  not  establish  any  cause  of 
action.— Pearlman  t.  Wahlig  9t  Sonsin  Co-  137 
N.  Y.  S.  S76. 

Tm.  RENT  AND  ADVANCES. 
(A)  Rlarbis  ud  LlabilltlM. 

8  186  (N.Y.Sup.)  Where  a  municipal  corpora- 
tion,  after  the  expiration  of  a  lease,  continue 
in  possession,  it  was  liable  for  rent,  in  the  ab- 
sence of  allegation  and  proof  of  eviction,  though 
possession  was  somewhat  interfered  with. — \m- 
sen  T.  City  of  Mew  York,  137  N.  Y.  8.  144. 

fS)  Acttona. 

8231  (N.Y.Sup.)  la  an  action  for  rent,  !■ 
which  defendant  counterclaimed  for  false  rep- 
reeentations,  defendant's  uncontradicted  testi- 
mony held  to  entitle  him  to  judgment— Hata- 
satab  Realty  Co.  v.  Gulick,  137  N.  Y.  S.  787. 

8  231  (N.Y.Sup.)  In  an  action  on  a  lease 
against  the  guarantor  of  the  lessee  for  unpaid 
rent,  the  burden  is  upon  the  defendant  to  es- 
tablish tbat  an  act  of  eviction  set  up  as  a  de- 
fense was  done  by  the  landlord,  or  under  bfs 
authority.— KaU  v.  Alvord,  137  M.  Y.  S.  87a 
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IX.  BB-BimtT  AHB  B80OVBRT  OT 
POMBMIOH  BT  XAKDIiOBD. 

S  MS  (N.Y.Sup.)  Code  Civ.  Proc.  f  2266.  held 
not  80  far  self-executing  aa  to  reinstate  a  dis- 
possessed tenant  on  compliance  with  its  tenns, 
esptxsally  where  the  landlord  has  relet;  section 
225G  being  properly  constroed  with  section 
22ri0.— TerwilliKer  T.  BrownlnSi  King  &  Co., 
137  N.  Y.  S.  572. 

§  297  (N.Y.Sup.)  A  landlord  held  not  enUUed 
to  institute  summary  proceedings  for  the  re- 
moral  of  a  tenant  before  the  end  of  the  term 
without  exercising  an  option  to  forfeit  for 
breach  of  covenant  before  theit  iiwtitutU>n-— 
Fifth  Ave.  Bldg.  Co.  v.  Fotaias,  137  N.  Y.  S. 
896. 

A  provision  of  a  lease  that  the  tenant  waives 
a  right  to  notice  of  legal  proceedings  held  not 
to  forego  the  necessity  for  the  exercise  of  an 
option  to  terminate  for  breach  of  a  covenant 
before  the  landlord  could  bring  summary  pro- 
ceedings to  oust  the  tenant  aa  one  holding  over. 
-Id. 

S3I4  (N.T.Sap.)  The  provialons  under  Code 
Civ.  Proc.  SS  2256.  2259,  for  a  redemption  of 
premises  by  a  dispossessed  tenant,  subject  to  oc- 
cupancy by  a  new  tenant,  which  may  be  term- 
inated, do  not  prevent  the  landlord  from  reletting 
the  premises  and  making  reasonable  alterations 
to  accommodate  the  new  tenant. —Terwilliger 
T.  Browning,  King  &  Co.,  137  N.  T.  S.  572. 

A  dispossessed  tenant,  on  obtaining  an  order, 
under  Code  Civ.  Proc.  ff  2256.  2259,  directing 
that  he  be  let  into  possession  on  paying  a  specl- 
GM  amount,  after  the  premises  had  been  relet 
and  altered,  to  the  disaavantage  of  the  purposes 
for  which  the  dhpossessed  tenant  uaed  them, 
leave  him  no  greater  right  against  the  landlord 
than  a  lease  would  have  given;  the  burden  be- 
ing on  him,  and  not  the  landlord,  to  oust  the 
new  tenant. — Id. 

An  order,  under  Code  Civ.  Proc.  H  2256, 
22.^!>.  in  a  redemption  proceeding  brought  by 
a  dispossessed  tenant,  Acid  subject  to  enforce- 
ment in  an  equitable  action.— Id. 

A  dispoBsesaed  tenant,  in  sning  to  enforce  an 
order  in  a  redemption  proceeding,  brought  un- 
der Code  Civ.  Proc.  fS  2250,  2259,  is  not  en- 
titled to  recover  for  use  and  occupation  by 
the  landlord,  if  that  relief  is  not  relied  upon  by 
the  complaint.— Id, 

LARCENY. 

See  Gorpomtioiis,  1 128 ;  False  Pretenses ;  Be- 
celving  Stolen  Goods. 

LAW  OF  THE  CASE. 

See  Appeal,  |g  1099,  1195. 

LAW  OF  THE  ROAa 

See  Highways. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACY  TAX. 

See  Taxation,  U  S60,  876. 


LETTERS. 

See  Insurancfl^  |  5S8. 

LIBEL  AND  SLANDER. 

See  Pleading,  {  129. 

I.  WORDS  Ain>  ACTS  ACTIOWABU, 
AND  LIABILITY  THEREFOB. 

5  15  (N.Y.Sup.)  In  deciding  whether  a  news- 
paper article  Is  libelous,  the  scope  and  the  ob- 
ject of  the  entire  article  are  to  be  considered 
together,  and  such  a  construction  adopted  as 
would  naturally  be  given  to  it— O'Connell  t. 
Press  Pub.  Co.,  137  N.  Y.  S.  332. 

A  publication,  when  the  American  Sugar  Re- 
Rning  Company,  Its  officers,  and  employ^  were 
charged  with  defrauding  the  government  by ' 
tampering  with  scales,  that  plaintiff  was  the 
inventor  of  a  corset  steel  spring  device,  which 
was  shown  to  an  official  of  the  sugar  company, 
fairly  charges  plaintiff  with  an  offense  against 
Rev.  St.  U.  S.  §S  5440,  5445  (U.  8.  Comp. 
St.  1901,  pp.  3676,  3678),  and  Act  Cong.  June 
10,  1900,  i  9.-Id. 

6  16  (N.Y.Sup.)  A  publication  held  to  impute 
to  plaintiff  a  vicious  act,  tending  to  diminish 
his  respectability  and  impair  his  comfort  by  the 
attendant  disgrace  and  contempt— O'Connell  t. 
Prew  Pub.  Co.,  187  N.  Y.  sT  332. 

IV.  AOTIONS. 

(D)  Parties.  Fpellmliiarr  PrtieeedlBSB,  nad 
FleadiBff. 

1 94  (N.Y.Sup.)  Jostificatioa  held  to  be  as 

broad  as  the  alleged  Hbel,  and  8ufficient.--Tul]y 
V.  New  York  Times  Co.,  137  N.  Y.  S.  962. 

A  justification  in  libel  must  be  as  bioad 
as  the  UbeL— Id. 

LICENSES. 

See  Certiorari;   Intoxicating  Liquors,  |  164; 

Theaters  and  Shows. 

I.  FOR  OCCUPATIONS  AND  PRtVI- 
I.EOE8. 

I  I  (N.Y.Sup.)  A  license  is  a  permission  to  do 
aomethlng.—PeopIe  ex  rel.  Moses  v.  Gaynor,  137 
N.  Y.  S.  196. 

122  (N.Y.Sup.)  Under  General  City  Law.  S 
44,  subd.  2,  and  sections  45,  46,  a  master  plum- 
ber, having  passed  an  examination  and  secured 
a  certificate  in  F.,  and  having  removed  to  8., 
was  not  entitled  to  registration  without  having 
first  passed  a  new  examination  befoie  the 
plumbers*  board  at  S.— People  ex  rel.  La'rier 
V.  Hessler.  137  N.  Y.  S.  664. 

$39  (N.Y.Snp.)  Where  a  license  to  operate 
a  moving  picture  show  is  unnecessary,  one  may 
conduct  his  business  without  a  license,  and 
maintain  actions  for  trespass,  or  perhaps  in 
equity,  against  those  interfering  Uierewith, — 
In  re  Whitten.  137  N.  Y.  S.  360. 

n.  IN  RESPECT  OF  REAI.  PROP- 
ERTY. 

8  60  (N.Y.Sup.)  Where  one  erecting  a  saw- 
mill on  state  land  adjacent  to  the  Erie  Canal 
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was  permitted  to  malatatn  and  operate  it  for 
over  30  Tearti,  unmolested  by  the  state,  he  be- 
came a  licensee,  and  his  rights  could  be  termi- 
nated without  compensatioo  only  by  giving  him 
a  reasonable  notice  to  remove  the  property.— 
Watson  T.  Empire  Eogiueering  Corporation, 
137  N.  Y.  S.  231. 

LIENS. 

See  Attorney  and  Client,  ||  190,  192;  Judg- 
ment. I  S63;  Livery  Stable  Keepers,  fi  8; 
Mechanics'  Liens ;  Mortgages ;  Mnnicipal  Cor- 
porations,  |  373:  Vendor  and  Purchaser,  | 
229;  Wills,  |  732. 

LIFE  ESTATES. 

See  Bxecutots  and  AdminiatmtorB,  I  208 ;  WUIs, 
H  IS.  B97.  614.  687. 

i  15  (N.Y.Sur.)  What  is  "income"  from  cap- 
ital stock,  to  which  a  life  tenant  is  entitled  un- 
der a  will,  aa  distinguished  from  "principal," 
to  which  the  remainderman  Is  eotitled,  defends 
largely  on  testator's  presomed  intention.~In  re 
Bunker's  Estate,  187  N.  Y.  S.  104. 

A  transfer  of  assets  by  a  railway  company  to 
a  trustee  and  Bubseqoent  issue  of  participation 
certificates  hj  ike  trustee  do  not  constitute  a 
"dividend"  on  stock,  so  as  to  entitle  a  life  ten- 
ant under  a  stockholder's  will  to  It  as  against 
the  remainderman. — Id. 

S  25  (N.Y.Sup.)  A  lease  i^ven  by  a  life  tenant 
temuDated  at  the  option  of  remaindermen  on 
the  landlord's  death.— Hinton  v.  Bogart,  137  N. 
Y.  S.  697. 

Forfeiture  of  lease  given  by  a  life  tenant  at 
her  death  held  waived  by  the  receipt  of  rent 
thereafter  by  remaindermen. — Id. 

Where  certain  remaindermen  continued  to  re- 
ceive rent  from  the  lessee  of  the  life  tenant 
after  the  life  tenant's  death  without  disposses- 
sion, the  relation  of  landlord  and  tenant  was  not 
interrupted,  and  the  tenant  was  liable  nnder 
the  original  contract— Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession:  Executors  and  Ad* 
ministrators,  |  213;  Mortgages,  |  S61. 

I.  STATUTES  OF  LIMITATION. 

(B)  LlmltMiona  Applloaltle  to  F«rtlciil»r 
Action*. 

8  39  (N.Y.Sup.)  An  action  to  have  a  judg- 
ment and  sale  adjudged  null  and  void  for  want 
of  junsdiction.  or  to  impeach  such  sale  for 
constructive  fraud  in  the  purchase  by  a  trustee, 
held  subject  to  the  10-years  limitation  pre- 
scribed by  Code  Civ.  Proc.  |!  388,  396.— Ford 
V.  Clendenin,  137  N.  Y.  S.  54. 

Though  partition  or  ejectment  might  be  main- 
tained to  recover  land  which  was  the  subject* 
matter  of  a  judgment,  held,  that  the  lO-year 
limitation  prescribed  by  Code  Civ.  Proc.  I  388, 
for  proceedings  not  specially  provided  for,  ap- 
plied to  an  action  tn  set  It  aside  for  want  of 
jurisdiction  over  the  subject-matter.— Id. 

The  lO-year  limitation  prescribed  by  Code 
Civ.  Proc.  S  388,  applies  to  an  action  to  set 
aside  a  judgment,  invalid  because  rendered  with- 
out jurudlctioa  of  the  parties  defendant. — Id. 


n.  ooKPirTATioir  of  fbriod  of 

■'UKITATION. 

(A)  A««wd  9t  Ktsht  oC  Atttlom  ov  De- 
fense. 

{60  (N.Y.Sup.)  An  action  to  quiet  title  and 
remove  a  cloud  thereon,  and  incidentally  to  en- 
join defendant's  interEerence  with  puintifTs 
lands  under  water,  by  reason  of  its  nature,  is 
not  l>arred  by  limitations. — Dooley  v.  Proctor  & 
Gamble  Mfg.  Co.,  137  N.  Y.  S.  737. 

(O  Penonal  DismbtUtlcB  anC  PrlTlleKea. 

{72  (N.Y.Sup.)  The  10-year  statute  of  limi- 
tation against  an  action  to  set  aside  a  judg- 
ment held  to  begin  to  ran  from  the  time  of  the 
sale  of  the  proper^,  and  not  from  the  date  of 
the  majority  of  infant  defendants,  whose  right 
of  action  would  be  extended  only  one  year  after 
their  majority  by  Code  dv.  Proc  {  396.— Ford 
V.  Clendenin,  137  N.  Y.  S.  64. 

(H)  OommcaeeBient  of  Aotioa  or  Otbev 
Pvoecedlns. 

{  120  (N.Y.Sup.)  The  mnnlng  of  tlie  limita- 
tion of  actions  against  New  York  City  by 
Greater  New  York  Charter  (Laws  1001,  c 
466)  {  261,  as  amended  by  Laws  1906.  c.  .550, 
held  not  suspended,  under  the  terms  of  Code 
Civ.  Proc.  {  406,  by  the  commencement  of  an 
action  in  the  City  Court,  which  had  no  Juris- 
diction.—Gaines  T.  City  of  New  York,  137  N. 
Y  S  964. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

{  22  (N.Y.Sup.)  Code  Civ.  Proc  {  1071,  held 
not  to  give  a  party  filing  a  lis  pendens  an  in- 
terest in  the  property  therein  described  superi- 
or to  the  rights  of  another  nnder  an  unrecord- 
ed deed,  who  was  not  made  a  parbr  to  the  ac- 
Uon.— Nugent  v.  Foley.  137  N.  X.  S.  705. 

124  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
1671.  held,  that  service  of  an  answer  hy  a  jun- 
ior mortgagor  in  mortgage  foreclosure,  setting 
up  a  right  to  require  plalntitf  to  sell  a  lot  on 
which  the  junior  mortgagor  had  no  security, 
operated  as  notice  to  a  purchaser  of  that  lot; 
lis  pendens  having  been  filed. — Hnbbard  t.  I^- 
decker.  137  N.  Y.  S.  714. 

LIVERY  STABLE  KEEPERS. 

f  7  (N.Y.Sup.)  Where  plaintiff  delivered  to 
defendant  for  stori^e  in  his  garage  an  auto 
body  in  apparently  good  condition,  and  the 
same,  when  returned  nearly  three  years  later, 
was  broken  and  the  upholstery  moth-eaten,  and 
an  expert  proved  that  by  the  usual  methods  the 
body  would  not  have  been  damaged  to  the  ex- 
tent that  it  was  damaged,  there  was  a  prima 
facie  case  of  negligence  of  defendant,  who.  to 
escape  liability,  must  prove  freedom  from  negli- 
gence.- Wimpfheimer  v.  A.  T.  Demarest  &  Co., 
187  N.  Y.  S.  908. 

1 8  (N.Y.Sup.)  A  garage  keeper,  who  had  ac- 
tual possession  of  taxicabs  kept  in  his  gsragp. 
had  a  lien  theieon,  unless  it  was  barred  by  a 
former  judgment— Cuneo  T.  Freeman,  137  N. 
Y.  S.  886. 
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LOANS. 

See  Money  ZiCDt 

LOCAL  OPTION. 

See  Intoxicating  Uqnon,  |  38. 

LUNATICS. 

See  Insane  Peisons. 

MAINTENANCE. 

See  Ghamper^  and  Malntenanoa. 

MALICE. 

See  Judges,  i  36. 

MALICIOUS  PROSECUTION. 

See  False  ImpiiBonment ;  Pleading,  |  166. 

IV.  TEBMIMATIOir  OF  PROSECU- 
TION. 

1 36  C^.T.Sde).)  Indictment  of  plaintiff  by 
grand  jury  on  the  same  charge  for  which  he 
-was  arrested  and  dischai%ed  without  a  trial 
by  a  magistrate  held  a  defense  to  malicioua 
prosecution. — ^Weglein  v.  Trow  Directory.  Print- 
ing &  Bookbinding  Co.,  137  N.  Y.  S.  556. 

MANDAMUS. 

See  Waters  and  Water  Ckiniaes,  |  203. 

t.  KATirKE  AKD  OBOUHDS  IH  GEN- 
EBAI- 

8  14  (N.T.Sup.>  Mandamus  to  compel  a 
tKiard  of  elections  to  lile  a  petition  to  p1«)ce  an 
independent  can<'ii^atp  r>n  a  ballot  held  not 
prematurely  bronirht  without  a  demand  and  re- 
fraal  and  before  the  last  dnv  for  filing  such  pe- 
titions.—Peoplp  ez  rp).  Hotcbhlss  v.  Smith, 
137  N.  Y.  S.  387;  People  ex  rel.  Woodruff  t. 
Britt,  Id.  893. 

n.  simjEGTS  Aim  furposes  of 

BELIEF. 

<B)   Aetm  mmd  Proeeedlnva  of  Pnhlle  OIB- 
cen  and  Bonrd*  nnd  Monlditnlltlea. 

{(  74  (N.Y.Siip.)  Mandamus  lies  to  control  the 
action  of  the  board  of  elections  of  a  county,  to 
tho  end  that  it  may  be  known,  prior  to  the 
last  day  For  the  filing  of  nominating  certificates, 
how  many  electors  and  who  may  s^n  sncfa  cer- 
tificates.—P^nlp  ex  tel.  Hotchkiss  t.  Smith, 
137  N.  Y.  S.  177. 

1 76  (N.Y.Snp.)  Where  the  position  of  fore- 
man painter  in  the  bnreau  of  buildings  in  the 
borough  of  Manhattan  was  abolished,  and  the 
name  of  relator  was  certified  to  the  state  civil 
servire  commission  as  provided  by  Civil  Serv- 
ice Law,  (  22,  as  amended  Laws  1010,  c. 
264,  he  was  not  entitled  to  mandamus  to  com- 
pel reinstatement.— People  ex  rel.  Ray  v.  Mc- 
Aneny.  137  N.  Y.  S.  1055. 

S8I  <N.Y.Sup.)  Laws  1009,  c  2S5,  relatlns 
to  a  claim  of  the  Cayuga  Nation  of  Indians 
agaiuFt  the  state.  Is  an  acknowledgment  of  the 


state's  moral  obligation  to  the  nation,  and  a 
direction  to  the  commissioners  of  the  I^and  Of- 
fice to  attempt  to  make  a  fair  and  reaaonab'e 
effort  to  negotiate  with  the  nation  for  an  ad- 
justment of  the  claim:  and  numdamus  Uea 
to  compel  the  commissioners  to  act. — People 
ex  rel.  Cayuga  Nation  of  Indians  v.  Commission- 
ers of  Land  Office,  137  N.  Y.  S.  dS8. 

S  1 18  (N.Y.Snp.)  Tbe  only  remedy,  where  col- 
lector of  assessments  and  arrears  refuses  to  re- 
ceive payment  of  the  amount  of  a  tax  lien  and 
cancel  a  transfer,  is  by  mandamus.— In  re  Con- 
nell.  137  X.  Y.  S.  667. 

(C)  Acta  and  Prooe«dliiar>  of  Private  Oor- 
pormtlona  «nd  Indlvldnmla. 

S  125  (N.Y.Snp.)  New  York  courts  will  not 
graut  mandamus  to  compel  the  reinstatement 
of  a  member  in  a  nonresident  lodge  of  a  foreign 
beneficial  association,  though  authorized  to  do 
business  in  New  York.— People  ex  rel.  Iteharka 
V.  National  Slavonic  Socie^  of  the  United 
States  of  America,  137  N.  Y.  8.  1057. 

IXZ.  JVBISDIOnOlf,   '  FROOBEPmoS, 
AMD  RELIEF. 

I  148  (N.Y.Snp.)  Private  citizens  were  prop- 
er relators  in  mandamus  to  compel  an  elec- 
tion tioard  to  perform  its  duties  ac4>ording  to  a 
valid  statute.— People  ex  tel.  Hotchkiss  t. 
Smith,  137  N.  Y.  S.  387;  People  ex  rel.  Wood- 
ruff V.  Britt,  Id.  393. 

1 171  (N.Y.Snp.)  Under  an  order  to  show 
cause  in  mandamus,  the  court  will  only  deter- 
mine the  constitutionality  of  the  statute  at- 
tacked,—People  ez  rel.  Hotcbkias  v.  Smith. 
137  N.  Y.  S.  387 ;  People  ex  rel.  WoodznS  v. 
Britt,  Id.  398. 

1 181  (N.Y.Sup.)  Where,  in  mandamus,  is- 
sues of  fact  are  raised  by  the  ansu-ering  affi- 
davits, relator,  insisting  on  a  peremptory 
writ,  concedes  the  truth  of  the  aflodavits.— In 
re  Whitten,  137  N.  Y.  8.  360. 

1 187  (N.Y.Sap.)  The  comptroller  of  the  city 
oi  New  York,  made  a  party  to  a  motion  for 
peremptory  mandamus  to  compel  him  to  pay  as 
a  county  expense  items  of  disbursements  by  an 
attorney  assigned  to  defend  a  poor  person,  may 
properly  appeal.— In  re  Kenney,  137  N.  Y,  S- 
1097. 

MARRIAGE. 

See  DivOTCe:  Husband  and  Wife; 
1^ 


WUls,  I 


MARSHALING  ASSETS  AND  SE- 
CURITIES. 

See  Mortgages,  |  280. 

MASTER  AND  SERVANT. 

See  Appeal.  «  1066;  Death,  8  99;  Injunction, 
1238;  Judgment,  S  239;  New  TrlaL  |  ISO; 
Pleading,  I  317;  States,  f  53;  Trade  Uniona: 
Trial,  11       211,  260. 
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X,  TBB  BEX.ATIOK. 

(A)  Creation  »n4  SIxlatenee. 

8  3  (N.Y.Snp.)  In  an  action  for  serrices,  it  Is 
not  necessary  to  establisb  a  contract  of  employ- 
ment tbat  plaintiff  should  prove  a  consideration 
other  than  the  services  rendered. — Butterly  v. 
Deering,  137  N.  T.  S.  836. 

f  6  (N.y.Sup.)  Evidence  held  to  warrant  a 
finding  that  defendant  contracted  to  employ 
plaintiff  to  perform  clerical  services  at  specified 
salary,  and  also  to  solicit  retainers  at  a  speci- 
fied c<Hnmis8ioii.— Butterly  v.  Deering,  137  N. 
T.  S.  836. 

S  9  (N.Y.Sup.)  Tbat  a  salesman  held  over  aft- 
er the  expiration  of  a  second  six-months  period 
of  employment  did  not  give  rise  to  a  presnmp- 
tion  that  the  parties  had  agreed  to  a  renewal 
of  the  employment  contract  for  a  third  stx-months 
period.— Moakowiti  t.  Mawhinney,  137  N.  Y. 
8.  903. 

U.  SERVICES  Ain>  ObMPENSATIOir. 
(B)  Waxes  ud'Otlier  Remtner«tlox. 

S  73  (N.Y.Sup.)  Where  defendant  either  dis- 
charaed  plaintiff  or  consented  to  bis  leaving  his 
employment,  defendant  could  not  defend  an  ac- 
tion for  services  on  the  theory  that  plaintiff 
left  before  the  end  of  the  term.— Butterly  v. 
Deering,  187  N.  Y.  S.  836. 

That  a  servant  in  leaving  his  employment, 
unintentionally  gathered  up  papers  on  his  desk, 
among  which  were  iiapers  belon^ng  to  his  em- 
ployer, did  not  deprive  him  of  the  right  to  re- 
cover for  services  rendered. — Id. 

1  80  (N.Y.Sup.)  Where,  in  an  action  for  serv- 
ices rendered  under  contract  to  be  paid  for  re- 
tainers "procured"  by  plaintiff,  it  was  impos- 
sible to  determine  whether  fees  allowed  were  on 
account  of  cases  with  which  plaintiff  merely  had 
Bomethlng  to  do,  as  distinguished  from  procur- 
ed, the  jadgment  was  nnsostalnable. — Bntteriy 
Deeiinff,  187  N.  Y.  B.  836. 

m.  KASTEB'S  UABUJTT  FOB  IK- 
JURIES  TO  SERVAirX. 

<B)  TiM»l»,  Maehtnery.  Appllauas, 
Flaoea  for  Worlc. 

II 101,  102  (N.Y.Sup.)  A  master  need  use  on- 
ly reasonable  ckre  to  provide  reasonably  safe 
tools  and  appliances,  and  he  need  not  so  act  as 
to  make  an  accident  resulting  in  injury  to  serv- 
ants impossible. — Kwiatkowski  v,  Nichols  Cop- 
per Co.,  137  N.  Y.  S.  586. 

88  101.  t02  (N.Y.Sup.)  Amaaterneed  not  pro- 
vide otoer  instrumentalities  than  he  has  fur- 
nished merely  because  of  request  of  a  servant; 
and  it  is  immaterial  that  there  are  better  ap- 
pliances, so  long  as  those  provided  are  reason- 
ably safe.— Santiago  v.  John  B.  Wal^  Stevedore 
Co.,  137  N.  Y.  S.  611. 

I  107  (N.Y.Sup.)  A  master,  operating  a  cop- 

Jer  working  plant  and  maintaining  in  the  con- 
uct  of  his  business  tracks  supplied  with  cars 
designed  for  moving  heavy  bodies  aboat  the 
factory  by  the  use  of  hand  power,  was  not  guil- 
ty of  negligence  at  common  law  or  under  the 
h.mployer's  Liability  Act  for  failing  to  supply 
the  cars  with  safety  brakes  merely  because  the 
tracks  were  constructed  on  a  slightly  descend- 


ing nade.— KwiattnraU  t.  Midiola  Oopper  Co., 

137  N.  Y.  S.  686. 

ji  116  (N.Y.Sup.)  A  plank  extended  between 
brick  piers  along  a  ateel  tube  which  plaintiff 
was  engaged  in  painting  held  a  scaffold  within 
Labor  Law,  !|  18,  and  hence  the  court  erred 
in  charging  that  defendant  was  not  liable  for 
furnishing  an  onsafe  scaffold,  unless  the  locs' 
tion  was  obviously  dangerous. — Bolaapple  v. 
International  Paper  Co..  137  N.  Y.  S.  450. 

1117  (N.Y.Sup.)  A  "stiff -leg  derrick"  used  in 
sewer  conatrucnon  held  a  "atructare"  within 
Labor  Law,  8  IS;  and  hence  a  fall  thereof  due 
to  insoffldent  inspection  resulting  in  the  death 
of  an  employ^  held  actitmable  ne^ixence. — 
Stevens  t.  Stanton  Const  Co.,  137  H.  Y.  S. 
1024. 

8  121  (N.Y.Snp.)  The  leqiiirenient  nnder  La- 
bor Law,  I  81,  Oiat  vats  be  properly  guarded, 

requires  guards  to  prevent  injury  to  empIoy&» 
through  splashing  oi  liquids,  as  well  as  to  pre- 
vent their  fall  into  vats,  if  such  injury  would 
be  foreseen  by  a  reasonably  pmdent  man  in 
using  ordinary  care.— Bell  v.  Proctor  &  Gam- 
ble Mfg.  Co.,  137  N.  Y.  S.  266. 

MachineiT.  permitted  to  remain  unguarded,  in 
violation  of  Labor  Law,  8  81.  is  "defective." 
within  the  meaning  of  the  Employer's  Liabil- 
ity Act— Id. 

8  121  (N.Y.Sup.)  Labor  Law,  |  20,  regulrinc 
the  guarding  of  elevator  shafts,  held  not  to 
require  a  division  of  the  various  wells  of  the 
elevator  shaft  so  as  to  guard  against  possi- 
ble accidents  in  the  work  of  installing  the  ele- 
vators.- Swenson  t.  Charles  T.  Wills,  137  N. 
Y.  S.  B16. 

8  129  (N.Y.Snp.)  Any  absence  of  lights  was 
not  the  proximate  cause  of  the  injury  of  a 
stevedore  acting  as  gangwayman  in  the  loading 
of  a  ahip;  he  being  able  to  see,  the  accident 
occurring  from  the  winchman  starting  up  the 
engine  too  ^uick,  and  he  not  depending  on  sight 
for  his  actions,  but  they  being  controlled  by 
signals  given  by  a  whistle — Santiago  t.  John 
E.  Walsh  Stevedore  Go.,  137  N.  Y.  S.  6U. 

f  129  (N.Y.Snp.)  In  an  action  for  the  death 
of  an  employ^  of  a  general  contractor,  caused 
by  materials  nsed  by  one  subcontractor  falling 
on  him  in  consequence  of  the  acts  of  nn  em- 
ployS  of  a  subcontractor,  the  former  subcon- 
tractor held  not  liable,  while  the  second  subcon- 
tractor was  liable.— Morton  t.  Smith  Hoisting 
Co.,  137  N.  Y.  S.  829. 

(C)  Hettaoda  o(  Work,  Rales,  and  Orders. 

8  134  (N.Y.Sup.)  Where  intestate,  while  as- 
sisting in  installing  the  elevators  in  a  new 
buUding,  fell  down  an  elevator  shaft  and  was 
killed,  neither  his  master  nor  the  general  con- 
tractor were  bound  to  suspend  work  on  the 
building  while  the  elevators  were  being  in- 
stalled, nor  to  anticipate  possible  missteps  or 
momentary  losses  of  balance  on  the  part  of 
employes.— Swenaon  t.  Charles  T.  WlUa,  137 
N.  Y.  S.  616. 

(D)  Warainv  and  lastraotlas  Servaat. 

I  ISO  (N.Y.Snp.)  In  an  action  for  death  <^ 
a  servant  from  falling  down  an  elevator  shaft 
in  a  new  building  in  process  of  constmction. 
defendants  held  not  negligent  in  failing  to  pro- 
vide a  signal  to  warn  him  of  the  approach  of 
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a  concrete  elcTator,  or  otherwlw.— Swenson  t. 
Charl«8  T.  Wills,  1S7  N.  T.  S.  S16. 

my  Fellow  Serraats. 

S  162  (N.Y.Snp.)  An  operator  of  a  copper 
vorkins;  xdantt  maintaining  in  the  conduct  of 
bia  business  small  tracks  supplied  with  flat  cars 
oo  which  Copper  bare  were  traBSported  about 
the  plant  by  means  of  hand  power,  was  not 
suilty  of  negligence  for  failing  to  employ  a  su- 
perintendent to  have  charge  of  the  men  direct- 
ed to  move  the  cars.— Kwiatkowski'  v.  Nichols 
Copper  Co.,  137  N.  Y.  8.  586. 

§  173  (N.T.Sup.)  The  master,  not  knowing  or 
being  advised  of  the  habit,  is  not  liable  to  an 
injured  servant  because  of  the  incompetency  of 
a  fellow  servant  on  account  of  bis  habit  of 
drinking. — Santiago  t.  John  B.  Walsh  Steve- 
dore Co.,  137  N.  T.  S.  611. 

i  176  (N.Y.Sup.)  Any  incompetency  of  a  fel- 
low servant  at  the  injured  employ*  is  not 
ground  for  recovery;  be  having  nothing  to  do 
with  the  management  of  the  appliances  in  con- 
nection with  which  the  accident  arose.— Santia- 
go T.  Jobn  E.  Walsh  Stevedon  Co.*  137  N.  T. 
8.  611. 

(F)  RUI»  Aa*nm«d  br  VervMit, 

$217  (N.Y.Sup.)  An  employe  Held  not  to  as- 
same  the  risk  of  dangers  of  which  he  did  not 
know,  and  could  not  have  ascertained  in  the 
exercise  of  reasonable  care. — Schultis  v.  Wa- 
terbury  Co.,  137  N.  Y.  S.  352. 

$217  pV.T.Snp.)  A  steredore  of  eight  years* 
experience,  acting  as  gangwayman  in  the  load- 
ing of  a  vessel,  must  have  known  of  any  dan- 
ger, from  the  absence  of  lights,  the  fact  that 
there  was  only  one  skid  on  which  to  rest  the 
freight,  after  it  was  raised  to  the  deck,  before 
being  lowered  into  the  hold,  and  the  fact  that 
the  foreman  and  winchman  were  drunk,  all  of 
which  was  known  to  him.  and  so  asaumed  the 
risk.— Santiago  t.  John  E.  Walsh  Stevedore 
Co.,  137  N.  X  S.  611. 

An  employ^,  appreciating  any  danger  from  the 
absence  of  an  appliance,  and  going  on  with  his 
work  when  bis  demand  for  the  supplying  of  the 
appliance  was  refused,  assumes  the  risk. — Id. 

A  servant,  knowing  of  a  fellow  servant's  hab- 
it of  drinking,  and  that  he  was  dmnk  at  the 
time  of  the  accident,  assumed  the  tiak  of  bis 
incompetency  on  that  account — ^Id. 

(S)  Comtrlbntorr  ItetKllffenee  ot  SorraMt. 

$  236  (N.Y.Sup.)  Where  a  flagman  sent  to 
flag  a  train  sat  down  on  the  end  of  a  tie  and 
fell  asleep,  there  was  no  liability  for  his  In- 
jury by  lielng  struck  by  the  train,  in  the  ab- 
sence of  negligence  of  the  engineer  after  see- 
ing him  in  peril.— Bragg  v.  Central  New  Eng- 
land Ry.  Co..  137  N.  Y.  S.  273. 

$  236  (N.Y.Sup.)  An  employ^  held  not  bound 
to  be  mindful  of  surrounding  dangers  at  all 
timea  end  under  all  circumstances,  even  though 
aware  of  tlieir  existence.— Schultis  t.  Water- 
bury  Co.,  137  N.  y.  S.  362. 

$  238  (N.Y.Sup.)  An  employg,  injured  while 
assisting  in  moving  by  hand  power  cars  on 
small  tracks  in  a  copper  working  plant,  held 
not  entitled  to  recover,  either  at  common  law 
or  under  the  Employer's  Inability  AcL- Kwlat- 


kowsU  T.  Mdiob  Copper  Co.,  187      T.  S. 

5S6. 

(H)  Aetloma. 

$252  (N.Y.Sup.)  The  payment  of  a  sum  of 
money  equal  to  wages  held  not  a  recognition 
of  liability  by  an  employer  for  an  Injury,  so 
as  to  waive  notice  rcQuIred  as  condition  to  an 
action  by  the  employer's  liability  act, — 
Scbultis  V.  Waterbury  Co.,  137  N.  Y.  S.  352. 

$252  (N.Y.Sup.)  The  negligent  failure  of  a 
master  to  provide  a  reasonabiy  safe  place  for  a 
servant  to  work  Is  a  common-law  ground  of  re- 
covery for  injuries  to  the  servant  caused  there- 
by, unaided  by  service  of  notice  under  the  Km- 

?loyer'B  Liability  Act.— Kwiatkowski  v.  Nichols 
lopper  Co.,  187  N.  Y.  S.  686. 
$  265  (N.Y.Sup.J  The  burden  la  on  an  em- 
ployer, sued  for  injury  resulting  from  alleged 
negligent  failure  to  guard  a  vat  to  prevent 
Bptashing,  to  show  that  it  was  impracticable 
to  maintain  a  guard.— Bell  v.  Proctor  &  Gamble 
Mfg.  Co.,  187  N.  Y.  S.  266. 

$265  (N.Y.Snp.)  The  doctrine  of  res  ipsa 
loquitur  held  not  to  be  invoked  to  support  an 
action  for  Injuries  to  a  servant,  where  the 
circumstances  support  a  conclusion  of  vigilance 
on  the  part  of  the  master.- Pyne  v.  Marx  A 
Rawolle,  137  N.  Y.  S.  338. 

$  265  (N.Y.Sup.)  In  an  action  for  injuries  to 
as  employ^,  a  snowing  of  unguarded  cogs  Aeld 
to  place  the  burden  of  proving  the  impractica- 
bility of  guards,  or  that  there  was  no  reason- 
able ground  to  apprehend  danger,  on  the  de- 
fendant.- SchulUs  v.  Waterbury  Co.,  137  N.  Y. 
S.  352. 

1 270  (N.Y.8np.)  In  an  action  for  personal 

injuries,  the  exclusion  of  evidence  to  show  that 
a  machine  had  been  In  operation  about  1^ 
years  without  accident,  and  also  that  for  more 
than  20  years  tbe  defendant  had  been  using 
some  20  similar  machines  without  accident,  was 
error.— Bachmann  v.  Little,  137  N.  Y.  S.  699. 

$278  (N.Y.Sup.)  In  an  action  for  injury  to 
an  employe,  caused  by  a  falling  derrick,  evi- 
dence held  to  warrant  a  flndingof  negligence. 
— Kamiuaky  v.  Benlsch.  137  NTx.  S.  268. 

$278  (N.T.Sup.)  Evidence  in  an  action  against 
a  street  railroad  for  the  death  of  one  operating 
a  freight  car,  killed  by  being  crushed  between 
the  car  and  an  Ice  wagon  standing  behind  it, 
held  not  to  establish  negligence  on  the  part  of 
the  defendant- Smith  v.  American  Ice  C^.,  137 
N.  Y.  S.  290. 

$  278  <N.Y.Sup.)  In  an  action  for  injuries  to 
an  employ^  evidence  AeM  to  show  that  guards 
over  cogs  were  necessary,  and  not  impractica- 
ble.—Schultis  V.  Waterbury  Co.,  137  N.  Y.  S.  352. 

$278  pf.Y.Sup.)  Evidence  held  insufficient 
to  justify  a  verdict  that  defendant  was  negli- 
gent in  not  providing  a  hood  over  a  cotton 
cleaning  machine,  into  which  plaintiff's  hand 
was  thrust  and  injured. — Gomocos  v.  Union 
Mills,  137  N.  Y.  S.  408. 

$  278  (N.Y.Sup.)  In  an  action  for  death  of 
a  workman  on  a  building,  caused  by  falling  of 
a  timber,  evidence  held  insufficient  to  warrant 
a  finding  of  negligence.— Ferguson  v.  Turner 
Const  Co.,  137  N.T.  S.  449. 


a 


1 278  (N.Y.Sup.)  To  permit  an  infant  to  run 
dangerous  machine,  in  violation  of  Labor  Law, 
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§  81,  proTidiag  that  children  under  16  sbonld 
not  be  permitted  to  run  such  machines,  is  prima 
facie  evidence  of  nMflieence.— BacfamaoD  v.  Lit* 
tie,  137  N.  T.  S.  699. 

S286  (N.Y.Snp.)  Whether  feilare  of  an  em- 
ployer to  guard  a  rat  to  prevent  splashing  of 
an  injurious  liquid  upon  a  workman  was  neg- 
ligent, in  view  of  the  requirement,  under  Labor 
Law,  I  SL,  that  vati  be  guarded,  under 
the  evidence,  a  jury  auestioa.— Bell  v.  Proctor 
&  Gamble  Mfg.  CJo.,  137  N.  T.  S.  266. 

1 286  (N.Y.Sup.)  In  an  action  for  injuries  to 
a.  servant  evidence  held  to  require  suDmission 
to  the  jury  of  the  gueationa  of  defendant's  neg- 
ligence in  failing  to  provide  plaintiff  with  a 
safe  place  to  work  ana  in  failing  to  give  him 
proper  instructions.— Tellock  v.  Internatioaal 
Paper  Co.,  187  N.  T.  S.  8B7. 

f286  (N.Y.Sap.)  Whether  an  emboBsing  ma- 
chine was  a  dangerous  one,  within  Labor  Law, 
I  81,  providing  Chat  "children  under  16  yeara 
of  age  shall  not  be  permitted  to  operate  or  as- 
sist in  operating  dangerous  machines  of  any 
kind,"  was  properly  submitted  to  the  jury.— 
Bachmann  v.  UtUe,  137  N.  Y.  S.  699. 

1 288  (N.Y.Sup.)  Whether  a  workman  assum- 
ed the  risk  held,  under  the  evidence,  a  jury 
QueBtion^Bell  v.  Proctor  &  Gamble  Mfir.  Co., 
137  N.  Y.  S.  268. 

S  288  (N.Y.Sup.)  In  an  action  for  injuiiea  to 
an  employ^,  caused  by  unguarded  cogs  in  his 
employer's  factory,  whether  the  plaintiff  as- 
sumed the  risk  of  injnry  held,  under  the  eri- 
dence,  for  the  jury.— SchultiB  v.  Waterbury 
Co.,  137  N.  Y.  S.  352. 

§289  (N.Y.Sup.)  In  an  action  for  the  death 
-of  one  operating  a  freight  car.  crashed  between 
the  car  and  an  ice  wagon  standing  behind  it, 
-evidence  held  sufficient  to  go  to  the  jury  on  the 
question  of  deceased's  contributory  negligence.- 
Smith  v.  American  Ice  Co.,  137  N.  Y.  S.  290. 

fi289  (N.Y.Sup.)  In  an  action  for  injuries 
from  unguarded  cogs,  whether  plaintiff  was 
guilty  of  contributory  negligence  heid,  under 
the  evidence,  for  the  juw.— Schultis  v.  Water- 
bury  Co..  137  N.  Y.  S.  te 

{ 289  (N.Y.Sup.)  In  an  action  for  injury  to 
an  employ^  in  a  tunnel  shaft,  caused  by  a 
hoisting  cage  descending  upon  him  without 
warning,  whether  he  was  guilty  of  contributory 
negligence,  held,  under  the  evidence,  a  jury  ques- 
tion.—Fogarty  v.  Pittsburg  Contracting  Oct..  137 
N.  y.  S.  589. 

nr.  ijabhitieb  fob  m jubies  to 

THIBD  PEBSONS. 

(B)  Wovic  of  Independent  Contraetor. 

{316  (N.Y.Sup.)  A  teamster  employed  by  de- 
fendant to  bring  back  with  his  team  on  his 
return  from  a  trip  to  town  a  load  of  freight, 
without  any  direction  or  control  by  defendant 
as  to  method  of  loading  or  otherwise,  was  an  in* 
dependent  contractor,  and  not  a  servant  of  de- 
fendant; so  that  it  was  not  liable  for  injury 
to  another  from  his  neglijrence  in  loading.— Hop- 
kins T.  Kmpire  Sngineenng  Co.,  137  N.  Y.  S. 
-478. 

(O)  Aetlons. 

1 329  (N.Y.Sup.)  The  complaint,  alleging  that 
defendant  G.,  driving  an  automobile,  the  prop- 


erty of  defendant  B.,  a  oorpoiationt  ran  into 
plaintiff,  and  that  defendant,  its  servants  or 
agents,  so  negligently  drove  the  automobile  that 
plaintiff  was  strudi  thereby,  is  sufficient  to  ad- 
mit evidence  that  O.  was  the  negligent  servant, 
and  was  at  the  time  engaged  In  the  business  of 
defendant  B.— Pangbum  v.  Bolck  Motor  Co., 
137  N.  Y.  S.  87. 

1330  (N.Y.Sup.)  In  an  action  for  injuries  to 
one  on  whom  a  block  of  wood  fell  from  a  build- 
ing in  course  of  construction,  defendant,  one  of 
the  contractors  at  work  on  the  building,  held 
not  to  have  been  subjected  to  the  burden  of 
explaining  the  accident  by  a  mere  allegation  of 
the  comptaiDt  that  his  netdlgence  caused  the 
injary.--Stniad  V.  WiUiam  lleMer  Co.,  187  N. 
Y.  S.  914. 

}332  (N.Y.Sup.)  Evidence,  in  an  action  for 
ng  run  into  by  an  automobile  driven  by  an 
employs  of  its  owner,  held  sufficient  to  go  to 
the  jury  on  the  question  of  his  IuitIdc  been  en- 
gaged in  running  it  in  the  buiriness  of  the  mas- 
ter at  the  time  of  the  accident.— Pangburu  v. 
Bnick  Motor  Co..  187  N.  Y.  S.  37. 

MEASURE  OF  DAMAGES. 

Sea  Damages,  {  118. 

MECHANICS'  LIENS. 

See  Jodgment.  H  490,  S90.  614, 

II.  BIOHT  TO  UOBll. 

(B)  Berrlecs  Rendered  Md  Mnterinla  Fnr- 
niBkcd. 

S  36  (N.Y.Sup.)  An  architect  was  not  entitled 
to  a  mechanic's  lien  for  his  services  in  drawing 
plans  and  specifications,  separate  from  his  work 
of  supervision.— Spannhake  v.  Mountain  Const- 
Co.,  137  N.  Y.  S.  900. 

(C)  Agreement  or  Consent  ot  Owaer. 

1 64  (N.Y.Sup.)  The  fact  that  two  corpora- 
tions have  certain  officers  and  offices  in  com- 
mon, and  are  each  interested  in  the  develop- 
ment of  a  tract  of  land,  does  not  make  them 
identical,  so  as  to  render  a  contract  of  sale  by 
one  of  them,  calling  for  the  erection  by  the  pur- 
chaser of  4)uilding8  on  the  land,  a  consent  of 
the  other,  a  subsequent  purchaser,  to  the  im- 
provement, which  will  subject  its  interest  in 
the  land  to  a  mechanic^  lien  for  the  improve- 
ment—Fanning  T.  Belle  Terre  Estates,  137  N. 
Y.  S.  595. 

S  73  (N.Y.Sup.)  Under  Lien  Law.  I  8,  held, 
that  work  done  by  a  contractor  for  a  lessee  was 
not  done  with  toe  owner's  consent  so  as  to 
render  him  liable  for  the  cost  thereof. — ^McNulty 
Bros.  V.  Offerman,  137  N.  Y.  S.  27. 

Held,  that  certain  work  done  under  contract 
with  a  lessee  was  with  the  consent  of  the  own- 
er, and  that  certain  other  work  was  not  with 
his  consent  within  the  Lien  Law,  |  3.— Id. 

S75  (N.Y.Sup.)  It  is  sufficient  to  enable  a 
contractor  to  enforce  a  mechanics'  lien  on  cer- 
tain property,  that  the  owner  had  knowledge 
of  ana  consented  to  the  furnishing  of  the  ma- 
terials and  the  performing  of  the  labor,  though 
she  was  not  personally  liable  for  the  debt- 
Fierce  T.  Kinney,  137  N.  Y.  S.  41S. 
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(D)  Peraom*  Bntltled  i*  Gemeval. 

1 93  (N.T.Sap.)  A  lien  claimant,  bednnfoc 
work  with  tlie  consent  of  the  ownen,  held  not 
to  have  snlMtantially  performed  its  contract  so 
as  to  eetablish  a  lieo  as  against  the  owners.— 
McNoIty  Bros.  v.  OfEerman,  13T  N.  T.  S.  27. 

A  lien  claimant,  seeking  to  enforce  bis  claim 
Bjiarnat.  an  owner,  who  had  consented  to  the 
dolns  of  the  work,  must  prove  that  the  work 
has  Men  sabfltaDtially  penonned,  or  that  the 
owner  liimself  haa  prevented  compliance  with 
the  contract.— Id. 

m.  PBOOBEDnrcw  to  perfect. 

I  122  (N.Y.Sup.)  A  notice  of  a  lien  for  ma- 
terials under  Laws  1897,  c  418,  which  does 
not  state  the  agreed  price  for  the  materials, 
hnt  only  states  the  amount  nnpaid  as  the  agreed 
price,  is  defective.— Fanning  v.  Belle  Terre  Es- 
tates, 137  N.  T.  S.  695. 

A  notice  of  a  lien  for  labor  and  materials  un- 
der Laws  1807,  c.  418,  which  fails  to  describe 
the  labor  or  materials,  and  which  merely  states 
the  amount  claimed  for  materials  and  the 
amount  claimed  for  labor,  is  defective.—Id. 

I  124  (N.T.Sup.)  A  defect  in  a  notice  of  lien 
onder  Laws  1897,  a  418,  arising  from  the  fail* 
nre  to  give  the  agreed  price  for  the  materials 
or  to  describe  the  lalior  or  materials,  is  not  car- 
ed by  the  fact  that  the  owner  knew  wliat  the 
work  was  and  what  materials  were  furnished. 
—Fanning  v.  Belle  Terre  Estates,  137  N.  Y. 
&  595. 

Vn.  ENFORCEMENT. 

I  263  (N.T.Sup.)  Notwithstanding  Lien  Law, 
I  44,  under  section  43,  the  owner  of  the  prop- 
erty is  a  necessary  party  in  an  action  to  fore- 
close a  mechanic's  lien ;  and,  the  action  being 
by  a  subcontractor,  the  contractor  is  a  proper 
party,  and  for  preserving  right  of  personal  judg- 
ment against  him,  in  case  of  failure  to  estab- 
lish tha  lien,  a  neoeaaaxr  party.— George  W. 
Maltby  &  Sons  Co.  v.  Charles  P.  Boland  Co., 
137  N.  T.  8.  470. 

I  277  (N.T.Sup.)  The  principal  contractor, 
made  a  defendant  in  an  action  by  a  subcon- 
tractor for  foreclosure  of  liis  lien,  AeM  entitled 
under  Its  answer  to  a  trial  of  the  issues,  in- 
volving equities  and  ttie  determination  of  rights 
between  all  parties,  of  the  work  and  material 
of  subcontractors  having  been  in  accordance 
with  the  principal  coutraiet,  and  the  refusal  to 
accept  the  same,  and  to  issue  the  certificate  of 
the  architect  being  unwarranted,  and  this 
though  an  action  by  the  principal  contractor 
against  the  owner  is  pending.— George  W.  Malt- 
bv  &  Sons  Co.  V.  Charles  P.  Boland  Co.,  137 
N.  T.  S.  470. 

{  280  (N.T.Sup.)  In  action  to  enforce  a  lien 
for  materials,  exclusion  of  evidence  on  the  part 
of  the  claimant  as  to  the  purposes  for  which 
th«  materials  were  used  held  error.— McMuIty 
Bros.  T.  Offerman,  137  N.  Y.  S.  27. 

S  290  (N.T.Sup.)  Findings  in  a  proceeding  to 
enforce  a  mechanic's  lien  held  inconsistent  with 
a  Judgment  disntiaaing  the  claim,  ao  as  to  en- 
title ttie  claimant  to  urge  such  inconsistency  as 
a  ground  of  reversal.- McNulty  Bros.  v.  OflFer^ : 
mau,  187  N.  T.  S.  27.  ' 


MEETINGS. 

See  OorporatiouB,  S  20L 

MEMBERS. 

See  Trade  Unions. 

MEMORANDA. 

SsB  Wills,  i  487. 

MERGER. 

See  Contracts,  |  245. 

METERS. 

See  Gas. 

MINES  AND  MINERALS. 

See  Joint  Adventures.  |  S. 

MINORS. 

See  Infanta. 

MINUTES. 

See  Appeal,  |  6!»7. 

MISAPPROPRIATION. 

See  Attorney  and  Client,  |  44. 

MISREPRESENTATION. 

See  False  Pretenses;  Fraud. 

MISTAKE. 

See  Municipal  Gorporatums,  |  368, 

MODIFICATION. 

See  Contracts,  |  287. 

MONEY  LENT. 

17  (N.T.Sup.)  A  plaintiff,  sning  for  money 
loaned,  who  Introduced  in  evidence  his  check, 
payable  to  the  order  of  defendant  and  collected 
by  him,  and  who  testified  that  the  check  waa 

Even  as  a  loan  on  funds  standing  to  his  credit 
the  bank,  and  that  the  loan  had  not  been  re- 
paid, established  a  prima  facie  case.— ^brecht 
T.  Slebrecht,  137  N.  Y.  S.  1078. 

Evidence  held  not  to  anstaln  a  verdict  for 
plaintiff.— Id. 

A  plaintiff,  suing  to  recover  for  money  loan- 
ed, has  the  burden  of  establishing  the  loan  by 
a  fair  preponderance '  of  the  evUence^Id. 

MONOPOLIES. 

See  Injunction,  |  136. 

n.  TRUSTS  AND  OTHER  COMBINA- 
TIONS IN  RESTRAINT 
OF  TRADE. 

1 12  (N.Y.Sup.)  A  combination  designed  to 
promote  the  interest  of  a  particular  trade,  di- 
minish waste,  give  better  service,  extend  the 

business,  and  secure  better  prices  is  not  neces- 
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■aril?  violative  ai  tte  law,  and  an  avenneDt 
that  nefcotiations  between  corporations  engaged 
in  the  same  busiuees,  resulting  in  a  contract 
transferring  the  business  to  one  corporation,  is 
a  conspiracy,  does  not  justify  an  inference  of 
unlawful  purpose  or  act. — New  YoA  Motion 
Picture  Co.  v.  Uiyversal  Film  Mfg.  Co.,  137 
N.  Y.  S.  278. 

{24  (N.Y.Sup.)  In  an  action  to  enjoin  one 
railroad  company  from  purchasing  control  of 
another,  evidence  held  to  show  that  the  two 
lines  are  parallel  and  competiug,  notwithstand- 
ing a  difference  In  the  grades  on  parts  of  the 
two  lines.— Delavan  v.  New  York,  N.  H.  &  H. 
B.  Co.,  137  N.  Y.  S.  207. 

Stockholders  of  one  railroad  company  can 
sue  in  eatiity  in  a  state  court  to  enjoin  a  par- 
allel and  competing  railroad  company  from  ac- 
quiring a  eontroUlng  interest  in  th«  former 
road,  m  violation  of  the  Sherman  Anti-Trust 
Act;  bat  the  stockholders  have  no  standing  to 
complain  of  any  acta  other  than  the  transfer 
of  the  control  of  the  road.— Id. 

MONUMENTS. 

See  Waten  and  Water  Coarse^  |  93. 

MORTGAGES. 

See  Guaranty,  |  36;  Insurance,  |  238;  Lis 
Pendens,  S  24;  Payment.  J  21;  Pleading,  {| 
126»  359;  Subrogation;  Uauty.  |  128;  Ven- 
dor and  PuTdiuer,  $  30S. 

hl  coirsTBUCTioH  ahb  ofeba- 

TION. 

(B)  Parties  Md  Debts  or  I,labllltles  Se- 
a  fired. 

$115  (X.Y.Sup.)  On  substitution  of  mortgage 
security,  the  mortgage  in  suit  held  to  have  be- 
come a  purchase-money  mortgage. — ^Hubbard  v. 
Lydecker,  137  N.  Y.  S.  714. 

(O)  Propertr  Hort«iiffed,  and  Bstates  of 
Parties  Therein. 

I  [32  (N.Y.Sup.)  On  substitution  of  mortgage 
security,  the  new  mortgage  held  to  be  primarily 
a  Hen  on  the  land  covered  by  the  original  mort- 
age; a  lot  given  as  additional  security  stand- 
ing in  the  position  of  a  guarantor  of  collection. 
—Hubbard  v;  Lydecker,  137  N.  Y.  S.  714. 

(D)  Lien  and  Prlorltr. 

1151  (N.Y.Sup.)  Under  Laws  1897,  c.  418, 
S  3,  liens  for  work  and  material  in  the  erec- 
tion of  building  held  not  superior  to  a  pur- 
chase-money mortpue  on  tiie  premises. — ^Fan- 
ning T.  BeUe  Terre  Estates;  137  N.  y.  S.  GK. 

VI.  TRANSFER  OF  PBOPERTT  MORT- 
OAOED  OR  OF  EQUITT  OF 
REDEBSPTIOM. 

{275  (N.Y.Sup.)  A  grantee  of  land  hdd  m- 

topped  to  claim  title  against  a  mortgage  given 
under  a  chain  of  title  originating  with  an  in- 
sane person's  committee's  unauthorized  convey- 
ance—Newton T,  ErerB,  137  N.  Y.  S.  607. 

S280  (N.Y.Sup.)  A  deed,  reciting  that  It 
should  be  subject  to  possession  of  an  actual 
occupant,  made  the  occupant's  possession  that 
of  the  grantee,  aupporting  hu  promise  to  as- 


sume a  mortgage.— Newton  r.  Bvers;  187  N.  T. 

S.  507. 

§  289  (N.Y.Sup.)  A  purchaser  ot  a  lot  on 
which  uiere  was  a  recorded  purchase-mon^y 
mortgage,  which  also  covered  another  lot,  as 
additional  security,  cannot  complain  against 
sale  of  his  lot  as  the  primary  security  on  a  mar- 
shaling of  securities.— Hubbard  T.  Lydecker,  137 
N.  Y.  S.  714. 

IX.  FOREOI.OBURE  BT  EXEROIBE  OP 
POWER  OF  BAZ.E. 

8  372  (N.Y.Sup.)  Where  the  pnn^baaer  at  an 
invalid  foreclosure  of  a  second  mortgage  re- 
conveyed  to  the  bolder  of  the  morteige.  the 
mortgagee  continued  to  hold  the  mortgage  as  if 
no  foreclosure  had  occurred ;  and  a  sut^equent 
conveyance  to  a  third  person  operated,  in  eq- 
uity, as  an  assignment  of  the  mortgage.-— 
Ketcham  t.  Deutsch,  137  N.  Y.  S.  402. 

Where  one  claiming  under  a  purchaser  at  an 
invalid  mortgage  foreclosure  sale  conveyed  the 
premises  to  a  third  person,  who  paid  a  part 
of  the  price  in  cash,  the  third  person  was  eq- 
uitably interested  in  the  premises  in  the  pro- 
portion bis  payment  bore  to  the  mortgage  in- 
debtedneaa,  subject  to  deductions  for  Independ- 
ent loans  obtained  by  him  from  his  vendor. 
-Id. 

JL  FORECIiOBVBE  BT  ACTION. 

<D)  LlmltMtlons  and  Laebes. 

{425  (N.Y.Sup.)  Leches  of  a  mortgagee  In 
foreclosing  will  be  set  off  against  laches  of  a 
former  owner,  who  assumed  the  mortgage,  in 
failing  to  protect  himself  against  accumuutioa 
of  interest  \a  taking  an  assignment  of  the 
mortjnge  and  foreclosing.— Newton  t.  HSrera, 
137  WY.  S.  807. 

(J)  Sale. 

I  521  (N.Y.Snp.)  Right  of  adjoining  property 
owner  to  an  easement  over  certain  of  tne  mort- 
gaged property  held  a  defect  in  the  title,  au- 
thorising the  purchaser  under  foredosure  de- 
cree to  refuse  to  comply  with  U*  hldL— Bidley 
V.  Walters,  187  N.  Y.  S.  lOSa 

<K)  Deflcleaey  and  Personal  Uahilltr> 

1556  (N.Y.Sup.)  A  formerowner  of  land  keM 
not  entitled  to  avoid  liability  for  a  deficiency 
on  mortgage  foreclosure,  on  theory  that  there 
was  no  title  to  support  mortgage. — Newton  t. 
Evers,  137  N.  Y.  S.  507. 

5559  (N.Y.Sup.)  Where  an  interlocutory 
gment  of  foreclosure  and  sale  of  real  estate 
provided  that,  if  any  deficiency  sboald  resulL 
the  plaintiff  should  oe  entitled  to  a  personal 
judgment  against  the  obligor  upon  the  bond,  but 
no  sale  was  in  fact  made,  because  the  property 
was  sold  under  the  foreclosure  of  a  prior  mort- 
gage, which  resulted  in  a  deficiency  the  plaintiff 
was  entitled  to  enter  a  personal  Judgment  for 
the  undisputed  deficiency, — Da  vies  t.  Freund, 
137  N.  Y.  S.  735. 

The  mere  delay  in  entering  a  deficiency  judg- 
ment on  foreclosure  of  a  mortgage,  in  the  ab- 
sence of  prejudice  to  the  d^ndant  or  any 
change  in  the  situation  of  the  parties,  wUI  not 
oonstitate  such  laches  as  to  deprive  plaintiff  of 
that  right  to  such  relief,  especially  where  the 
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time  to  sue  on  the  erideiioe  of  the  debt  had  not 

expired. — Id. 

S  561  (N.T,Sup.)  Th«  20-7ear  atatnte  of  lim- 
itatioDs,  and  not  laches,  will  bar  suit  to  en- 
force a  deficiency  oa  mortgage  foreclosure 
against  a  former  owner,  who  assumed  the  debt. 
—Newton  T.  Eren,  137  N.  T.  S.  507. 

iJA  IM*po«ltlon  of  PviMiMds  SBtf  flnrpliM* 

S  564  (N.Y.Sup.)  A  mortgagee  having  two  Iota 
as  security  will  be  compelled  to  satisfy  his  daim 
out  of  the  proceeds  of  one  of  them,  if  they  are 
snfiScient  for  that  tnirpoae,  as  agatoat  another 
mortgagee  who  holas  only  the  other  lot  as  se- 
cQiity  for  Us  debt— Hubuud  T.  I^decker,  137 
N.  T.  S.  714. 

XX.  REDEMPTIOir. 

{  594  (N.T.Sup.)  Where  a  mortgagor  averred 
in  his  affidavit  that  payments  on  the  price  of 
the  mortgaged  premises  and  interest  on  defer- 
red payments  were  ^aid  with  his  pension  money, 
and  the  holder  of  the  judgment  of  foreclosure 
averred  that  she  desired  to  hold  it  as  an  invest- 
ment, and  the  property,  if  subject  to  a  judg- 
ment creditor's  Hen,  was  sufficient  to  satisfy 
it  and  the  mortgage,  the  judgment  creditor  was 
not  entitled  to  an  onder  directing  the  holder 
of  the  Judgment  of  foreolosare  to  transfer  it 
to  hitn^DanTers  v.  Sty,  137  N.  T.  B.  SOS- 
MOTIONS. 

See  Adoption,  g  16;  Attorney  and  Client,  f 
190 ;  Coata,  $  153  ;  DepositicHis ;  Indictment 
and  Information,  I  140;  Jnsdces  of  the 
Peace,  gS  73,  74 ;  Pleading,  H  3B0-864. 

f  42  (N.Y.Sup.)  The  granting  of  a  second  mo- 
tion made  before  another  justice,  after  a  mo- 
tion had  been  previously  made  and  denied  and 
leave  for  renewal  not  obtained  held  improper. 
— ^American  Hosiery  Co.  v.  Himler,  137  N.  T. 
S.  702. 

$  59  (N.Y.Sup^  While  there  U  no  sanction 
for  a  motion  before  one  judge  at  Special  Term 
to  review  or  declare  void  the  order  of  another 
jud^e  at  Special  Term,  the  proper  practice  be- 
in^  to  move  for  a  rehearing  or  appeal  to  the 
Appellate  Division,  yet,  where  the  judge  mak- 
ing the  order  Is  dead,  such  a  motion  may  be 
considered  on  the  merits. — In  re  Soules  Hos^- 
tal  and  Training  School  for  Nurses,  137  N.  Y. 
S.  604. 

MOTOR  VEHICLES. 

See  H^hways. 

MOVING  PICTURES. 

See  Indictment  and  Information,  |63;  Injunc- 
tion, I  139;  Licenses,  |  88;  Theaters  and 
Shows. 

MUNICIPAL  CORPORATIONS. 

See  Certiorari;  Constitutional  Law,  {  92;  Con- 
tempt, S  55;  Counties;  Courts,  IS  188,  188; 
Emfnent  Domain,  Si  2,  85,  101,  174,  237, 
238,  240,  245:  Kstoppel,  H  9^,  06;  Injunc- 
tion. Si  38,  113;  Justices  of  the  Peace,  f  81; 


Landlord  and  Tenant,  |  186;  Limitation  of 
Actions,  I  120 ;  Mandamus,  i  187 ;  Naviga- 
ble Waters,  J  36;  Sal^  H  400,  418;  Schools 
and  School  Distncta ;  Street  IbUlroada :  Tax- 
ation, S  876;  Theaters  and  Shows;  Trover 
and  Conversion,  g  83;  Waters  and  Water 
Courses,  {  203. 

V.  OITXOERS,  AOBNTS*  AKD  BW- 

(B)  Manlalpal  Departments  aad  Oflieeni 
Thereof. 

i  186  (N.Y.Sup.)  A  police  matron,  appointed 
under  Greater  New  York  Charter  (Lews  1887, 
c.  878)  {|  872-881,  aa  added  by  Laws  1809,  c 
674,  to  receive  the  salary  of  doorman  under 
section  288  of  the  charter,  held  not  entitled  to 
the  salary  of  a  patrolman  under  Laws  1912,  c. 
448.— Prfess  v.  Waldo,  137  N.  Y.  S.  815. 

1 205  (N.Y.Sup.)  Under  the  Yfllage  Iaw  the 
board  ta  water  commissioners  of  a  village  has 
the  power  to  fix  water  rates  and  collect  water 
rentB.~yillage  of  Liberty  v.  Newkirb^  137  N. 
Y.  S.  494. 

(C>  Aveats  and  KmployCs. 

8  217  (N.Y.Sup.)  Under  Civil  Service  Law,  « 
14,  16,  22,  an  honorably  discharged  soldier 
could  not  be  transferred  from  the  position  of 
pumping  engineer  at  the  water  plant  of  a  <^ty 
to  the  position  of  ^reman  at  a  new  station  es- 
tablished by  the  city,  unless  he  by  competitive 
examination  demonstrated  his  fitness  tor  the 
new  position.— In  re  Owens,  137  N.  Y.  S.  308. 

IX.  PUBUO  UPBOVEMBlfTS. 

(A)  Power    to    Make    Impravemcikts  or 
Grant  Aid  Therefor. 

S  280  (N.Y.Sup.)  The  grade  of  a  street  held 
to  have  been  established,  so  as  to  preclude  any 
change,  except  on  petition  of  the  owners  of  a 
major  part  of  the  abutting  property.— Scott  v. 
McQung,  137  N.  Y.  S.  661. 

If  the  proposed  levels  of  the  street  which  is 
to  be  i>aved  will  tend  to  make  it  generally 
higher  or  generally  lower  than  it  is  at  present 
or  has  been  in  the  past,  the  paving  will 
amount  to  a  change  in  grade. — Id. 

1288  (N.Y.Sup.)  Greater  New  York  Charter 
(Laws  lUOl,  c.  466)  S  1541,  held  not  to  apply 
to  an  excavation  contract  at  a  fixed  rate  per 
yard  for  work,  the  cost  of  which  was  not  as- 
certainable until  measurement  after  completion ; 
such  contracts  being  provided  for  by  section 
149.— R.  G.  Packard  Co.  v.  City  ot  New  York, 
137  N.  Y.  S.  9. 

(O)  Comtraets. 

8  352  (N.Y.Sup.)  Contract  with  a  city  for 
the  excavation  of  a  bulkhead  line  construed, 
and  held  to  necessitate  and  contemplate  com- 
pensation to  the  contractor  for  work  done  with- 
in 45-degree  lines  from  the  junctions  between 
loose  rock  and  ledge  rock  determined  after  the 
blasting  work  bad  begun.— R.  O.  Pacltaid  Co. 
V.  City  of  New  York,  137  N.  Y.  8.  8. 

8  358  (N.Y.Sup.)  The  certificate  of  a  city  en- 
gineer as  to  the  amount  of  excavation  work 
done  under  a  contract  is  disputable  for  mistake 
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of  law.— R.  G,  Panfcard  Co.  T.  City  of  New 
York,  137  N.  T.  S.  9. 

{  360  (N.T.Sop.)  Contract  with  city  for  ex- 
cavation work  conatrued,  and  held,  that  a  5 
per  c^ut.  clause  referred  to  additional  or  extra 
work  computed  upon  the  coat  by  the  actual  and 
not  the  estimated  meaaurement. — K.  G.  Pack- 
ard Co.  V.  City  of  New  York,  137  N.  Y.  S.  9. 

S373  (N.Y.Sup.)  That  work  performed  by 
plaintiff  in  removing  earth  from  a  creek  bed 
constitated  part  performance  of  a  contract  by 
him  with  the  state  for  improving  a  highway, 
aa  well  as  performance  oi  a  subcontract  on 
construction  of  a  bridge  under  a  contractor 
with  a  town,  does  not  prevent  him  from  en* 
forcing  a  lien  under  the  subcontract,  against 
the  bridge  fund  in  the  hands  of  the  town. — 
Kightmyer  v.  Doyle,  137  N.  Y.  S.  482. 

1 374  (N.Y.Sap.)  Id  an  action  by  a  cohtractor 
to  recover  for  a  bulkhead  excavation,  payable 
on  an  ei^Inecr'a  certificate,  existence  of  certain 
records  of  the  engineer's  department  keJd  to 
give  the  court  jurisdiction  to  consider  the  case. 
— R,  G.  Packard  Co.  v.  City  of  New  York,  137 
M.  Y.  8.  9. 

A  contractor  who  establishes  his  right  to  re- 
cover nnder  the  contract  ii  entitled  to  interest 
on  the  claim. — Id. 

(D)  Dawavea. 

§385  (N.Y.Sup.)  The  "Intended  regulation" 
of  a  street,  for  which  Greater  New  York  Char- 
ter, H  979,  980,  authorize  commlBsioners  of  es-. 
timate  in  a  street  opening  proceeding  to  make 
awards  of  damages,  is  one  to  be  made  in  con- 
nection with  the  opening,  and  does  not  apply  to 
ft  change  of  grade  wholly  independent  of  the 
street  opening  proceedings,  whether  or  not  the 
actual  grading  is  completed  before  commence- 
ment ol  such  proceedings.— In  re  Thirteenth 
Ave.  in  the  Borough  of  Queens,  CAty  of  New 
York,  137  N.  Y-  S.  7. 

S394  (N.Y.Sup.)  Under  Laws  1887,  c.  196, 
U  24,  36,  where  certain  roads  in  a  town  were 
closed  and  others  opened  by  New  York  City 
in  the  construction  of  waterworks,  the  commis- 
sioners of  appraisal  bad  no  authority  to  Include 
in  the  award  to  the  town  the  expense  of  main- 
taining guard  rails  in  dangerons  places  on  the 
new  roads. — In  re  Croton  Falls  Dam  and  Res- 
ervoir, Highway  Proceeding,  137  N.  Y.  S.  664. 

(■}  AMesameata  for  B«meflta  Md  SpMtel 
Taxea. 

8414  (N.Y.Sup.)  Where  a  street  has  been  pav- 
ed for  a  part  of  its  width,  subsequent  pave- 
ment of  remaining  parts  is  not  a  "reparement" 
as  affecting  liability  for  the  expense  of  an  im- 

Brovement. — People  ex  reJ.  Keller  v.  City  of 
luffalo,  137  N.  Y.  S.  464. 
"Repairing"  a  pavement  means  restoration  of 
the  paved  gurfiice,  while  "xepavlng"  means  re- 
placement of  old  pavement  with  new.— Id. 

}460  (N.Y.Sap.)  A  street  paving  assessment 

{>roperIy  includes  items  of  cost  for  removing 
amp  posts  and  hydrants.— People  ex  rel.  Keller 
V.  City  of  Buffalo.  137  N.  Y.  S.  464. 

A  meritorious  local  improvement  assessment 
should  not  be  set  aside  on  account  of  any  Im- 
proper inclusion  of  relatively  small  items  of 
coat. — Id. 


z.  POLIOE  powEK  AJID  REcnn:.A- 

TIONS. 

(A)  DelesatloB.  Extent.  *ad  Bxerelae  «f 
Power. 

f602  (N.Y.Sup.)  An  ordinance  providing  th.it 
L  boards  within  a  city  shall  be  constructed  ot 
metal  only  applies  to  tne  entire  city,  and  can- 
not be  sustained  as  a  measure  to  prevent  the 
spread  of  fire  by  such  a  stmcture^Peoide  ex 
rel.  Standard  Bill  Posting  Co.  T.  Hastings.  137 
N.  Y.  S.  186. 

The  provision  in  an  ordinance  regulating  the 
erection  of  billboards  in  a  city  that  no  bill- 
board more  than  five  feet  in  he^t  shall  be 
erected  without  permission  of  the  common  coun- 
cil is  valid,  because  it  does  not  absolutely  pro- 
hibit the  erection  of  billboards  more  than 
five  feet  high,  but  leaves  the  matter  to  the 
judgment  of  tiie  city  authorities.— Id. 

The  council  of  a  city  has  no  authority  to  de- 
clare a  structure  a  nuisance  unless  it  Is  such 
in  fact,  and  an  ordinance  declaring  that  bill- 
boards not  constructed  of  metal  shall  be  a  nui- 
sance is  invalid. — Id. 

8  825  (N.Y.Sup.)  The  police  power  of  a  city 
may  only  t>e  exercised  in  a  reasonable  manner, 
and  BO  as  not  to  do  unnecessary  or  unreason- 
able injury  or  damage  to  any  citizen  or  to  prop- 
erty rights.— People  ex  rel.  Standard  Bill  Post- 
ing Co.  V.  Hastings,  137  N.  Y.  S.  186. 

An  ordinance  that  bill  boards  within  a  city 
can  only  be  constructed  of  metal  held  nnrea- 
sona'Ue.— Id. 

ZX.  USE  AND  KBaULATlOm  OT  FDB- 
UO  miAOES.  PROPEBTT, 
AMD  WORKS. 

<A)  StrMta  «■«  Other  Pafelle  Ware* 

8  706  (N.Y.Sap.)  Whether  a  child  about  nine 
years  old  was  struck  by  an  automobile,  and 
whether  the  automobile  was  negligently  operat- 
ed, held  for  the  juzy.— Bohringer  v.  Campbell. 
137  N.  Y.  S.  241. 

Whether  a  child,  struck  by  an  automobile, 
was  guilty  of  contributory  negligence,  held  tor 
the  jury.— Id. 

MUTUAL  WILLS. 

See  Wllb,  S  188. 

NAMES. 

See  Elections,  H  143, 144, 154. 

NAVIGABLE  WATERS. 

See  Canals;   Evidence,  8  67. 

n.  I.AND8  Tnn>EB  WATEB. 

8  36  (N.Y.Sup.)  The  power  of  commissioners 
ot  the  land  office  to  determine  how  they  shall 
apportion  the  lands  under  water  between  ad- 
joining landowners  cannot  be  exercised  arbitra- 
rily in  contravention  of  statute. — Dooley  v. 
Proctor  &  Gamble  Mfg.  Co.,  137  N.  Y.  S.  737. 

836  (N.Y.Sup.)  In  a  suit  to  restrain  New 
York  City  from  interfering  with  the  erection  of 
a  bulkhead  on  land  under  Gravesend  Bay,  in- 
volving whether  the  land  under  the  bay  belong- 
ed to  the  state  or  to  New  York  City,  evidence 
held  to  show  tliat.  from  1686  until  the  merger 
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of  the  town  of  Qravewnd  with  the  city  of 
Brookl;n,  the  town  claimed  the  rights  in  the 
bay  and  exercised  ownership  over  parts  of  It. — 
Somerville  City  of  Mew  Tork,  137  M.  Y.  8. 
019. 

{  37  (N.Y.Snp.)  PabUc  Lands  Iaw,  S  75,  subd. 
5,  prohibiting  a  grast  of  lands  under  water  to 
any  person  other  than  the  owner  of  "adjacent 
land,  was  intended  to  recognize  and  protect  the 
riparian  right  of  access  to  deep  water,  which 
existed  independent  of  statute.— Dooley  v.  Proc- 
tor &  Gamble  Mfg.  Co.,  137  N.  T.  S.  737. 

Patent  to  an  upland  owner  in  1880,  of  lands 
under  water  to  north  of  lands  of  adjoiniog  up- 
land owner,  on  north  shore  of  Staten  Island, 
held  to  overlap  the  patent  granted  to  the  adjoin- 
ing owner  In  1887,  in  contravention  of  Public 
Lands  Imw,  %  7S,  subd.  6,  forbidding  grant  of 
land  under  water  save  to  adjacent  owners,— Id. 

Since  neither  of  two  adjoining  upland  owners 
was  entitled  to  an  extended  frontage  on  a  bulk- 
head line  by  reason  of  a  short  frontage  on  a 
rreek  and  cove,  an  undue  quantity  of  lands  un- 
der water  of  the  creek  and  cove  was  not  grant- 
ed to  one  of  them.— Id. 

An  action  to  qniet  title  and  remove  a  cloud 
therefrom,  and  to  enjoin  defendant's  interfer- 
ence with  plaintiff's  lands  under  water,  held 
maintainable  on  the  allegatioiu  of  the  com- 
plaint—Id. 

1 37  (N.Y.Snp.)  Several  giants  from  colonial 
governors  held  to  convey  to  the  former  town  of 
Oravesend  title  to  the  land  under  the  waters 
of  Graveaend  Bay  between  a  line  running  north- 
eastetly  from  the  westerly  point  of  Coney  Is- 
land to  the  aontbermost  part  of  certain  land 
referred  to  in  the  grant.— -Somerville  t.  City  ol 
New  York,  137  N.X  S.  Oia 

m.  RIPABIAH  AMD  UTTOBAL 
BIGHTS. 

S  39  (N.Y.Sop.)  IBight  of  access  of  a  riparian 
owner  to  the  deep  waters  is  limited  to  access 
from  the  front  of  bis  uplands,  and  Is  subordi- 
nate to  the  i>ower  of  the  Legislatare  or  of  Con- 
gress to  improve  navigation  or  regulate  com- 
merce.—Dooley  Proctor  &  Gamble  Mfg.  Co., 
137  N.  Y.  S.  737. 

The  prayer  of  a  complaint  tff  the  owner  of 
uplands  along  the  north  shore  of  Staten  Island 
for  the  removal  of  defendant's  erections  and  flll- 
ings  within  the  limits  of  its  patent  to  the  east 
of  plaintiffs  uplands  will  be  denied,  on  the 
ground  that  they  do  not  unlawfully  interfere 
-with  plaintiirs  rtparian  rights^Id. 

In  apportioning  frontage  on  a  bulkhead  line 
along  the  north  Miore  of  Staten  Island  between 
plaintiff  and  defendant,  owners  of  adjoining 
uplands,  the  proper  division  is  a  line  ranning 
north  from  the  most  easterly  point  of  plaintiff's 
uplands  to  the  bulkhead  line,  where  the  easterly 
line  in  plalntifTs  patent  so  runs.— Id. 

f  43  (N.Y.Snp.)  Under  Laws  1867,  a  763,  es- 
tablishing  a  bulkhead  and  pier  line,  and  Public 
Luids  Law,  I  76,  subd.  4.  mMA  filling  In  of  all 
waters,  inelading  bays  and  creeks,  within  bulk- 
head lines  surronnding  Staten  Island,  la  per- 
missible.—Dooley  f .  Proctor  ft  Oamble  Mfg.  Co., 
137  N.  Y.  S.  787. 

Riparian  righte  of  upland  owner  held  deter- 


mined by  reference  to  bulkhead  line  established 
under  Laws  1857,  c.  763,  and  dike  built  by 
United  Statea  government  following  the  same 
course;  the  "front"  of  plaintiff's  lands,  from 
which  she  had  right  of  access  to  deep  water, 
being  that  portion  abreast  of  the  bolkhead  lines. 

NECESSARIES. 

See  Husband  and  Wife,  |  19. 

NECESSITY. 

See  Gonstitotional  Law,  |i  70,  81 

NEGLIGENCE. 

See  Bailment,  H  14,  31;  Bridges:  Carriers, 
SS  300,  321 ;  Death.  $1  75,  99 ;  Gas ;  Judg- 
ment, g  239 ;  Landlord  and  Tenant,  a  164- 
169;  Livery  Stable  Keepers,  f  7;  Master 
and  Servant,  H  101-.S32;  Municipal  Corpora- 
tions, {  706:  Street  BaUroads;  £rial,  . I  262: 
Witnesses,  f  275. 

nZ.  COITTBIBUTOBT  NEOUOENOE. 

(A)  Persona  Injured  In  General. 

8  83  (N.Y.Sup.)  Where  one  at  fault  or  with- 
out fault  hods  another  in  peril  by  his  own  or 
without  hie  own  fault,  he  must  use  such  active 
means  as  his  l>est  judgment  prompts  and  bis 
ability  penults  to  prevent  injury  or  to  mod- 
prate  it.— Brw  V.  Central  New  England  By. 
Co.,  187  N.  ^S.  273. 

TV,  AOTIONa. 

(B)  BTldenee. 

1 121  (N.Y.Snp.)  The  res  ipsa  loquitur  doc- 
trine applies  only  where  the  circumstances 
speak  for  themselves,  and,  unexplained,  point 
to  negligence. — Kosenblaro  v.  Brooklyn  Heights 
R.  Co.,  137  N.  Y.  S.  1078. 

{ 134  (N.T.Sup.)  Where  the  law  presumes 
negligence,  the  presumption  takes  the  place  of 
proof,  and,  while  not  conclusive,  can  be  over- 
come only  by  evidence  of  a  substantial  and  pei^ 
Buasive  character.— Tbom  t.  Straus,  137  N.  Y. 
S.  927. 

NEGOTIABILITY. 

See  Insurance,  S  199. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes.  ' 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  !  102. 

NEW  PROMISE. 

See  Gontracta,  i  6S. 

NEWSPAPERS. 

See  Libel  and  Slander.  |  16;  Trial.  |  34a 

NEW  TRIAL 

See  Appeal,  ||  348,  870,  1212 ;  Courts,  8  2QZ. 
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(F)  Verdict  or  Plndinva  Contrarr  to  Law 
or  BTldenee. 

1 78  (N.T.Sup.)  A  finding  by  three  Buceesaive 
Juriea  on  disputed  guestioDB  of  fact  should  be 
dcemfd  conclusive,  in  the  absence  of  nny  cir- 
cumstnnces  tending  to  show  that  the  jury  was 
actuated  by  passion,  prejudice,  or  corrupt  nio- 
hve.— rerlman  v,  Brooklyn  Heights  R.  Co.,  137 
N.  Y.  S.  917. 

(fl)  Newrlr  DlaooT«Ted  Bvldeaee. 

SI02  (N.T.Sup.)  In  a  proceeding  to  prove 
a  claim  on  notes  against  the  estate  of  decedent, 
held,  that  alleged  newly  discovered  evidence  was 
insufficient  to  authorize  a  new  trial,  in  the  ab- 
sence  of  explanation  of  apparent  want  of  dili- 
gcnce.— In  re  Rose.  137  N.  Y.  S.  1079. 

m.  PROCEEDINGS  TO  FBOCURE 
NEW  TRIAL. 

S  159  (N.Y.Sap.)  In  an  action  for  injury  to 
a  workman,  who  fell  from  a  trestle  on  a  build> 
ing,  defendants  held  entitled  to  a  new  trial,  on 
verdict  for  plaintiff.— Wright  v.  Smith.  137  N. 
Y.  S.  264. 

NOMINATION.  . 

See  Elections.  S§  21,  126-155. 

NOTES. 

See  Bills  and  Notes. 

NOTICE 

See  Clerks  of  Courts,  S  8;  Contempt,  |  69; 
Insurance,  {  558;  Intoxicating  Liquors,  { 
249;  Judgment,  {  946;  Landlord  and  Ten- 
ant, 1  297;  Licenses,  8  60;  Lis  Pendens,  S 
24;  Master  and  Servant,  |  252;  Mechanics' 
Liens,  H  122,  124;  Pleading,  8  850;  Princi- 
pal and  Agent,  H  171,  177;  Process,  8  »6; 
BeterencM  ^;%jal,  |  S40. 

NUISANCE. 

See  Municipal  Corporations,  S  602. 

OBJECTIONS. 

See  Elections.  |  164;  Trial,  1  317. 

OBSTRUCTING  JUSTICE. 

8  4  (N.Y.Sup.)  Penal  Law,  8  2440,  held  not 
to  prohibit  the  inducing  of  a  person  to  absent 
himself,  and  thus  not  to  become  a  witness.— 
People  V.  Maynard,  137  N.  Y.  S.  19. 

Penal  Law,  g  2441,  making  it  a  misdemeanor 
to  prevent  a  witness  from  attending  trial,  only 
relates  to  a  witness  who  has  been  subpoenaed. 
-Id. 

8  9  (N.Y.Sup.)  Where  accused  bribed  a  con- 
templated witness  before  a  grand  jury  to  ab- 
sent himself  so  that  he  could  not  be  snbpcenaed 
to  testify,  apcused  was  liable  as  a  principal  un- 
dpr  Penal  Law,  §g  2,  379.— People  T.  Majnard, 
137  N.  Y.  S.  19. 


ODORS. 


See  Health. 


OFFICERS. 

See  Assault  and  Battery;  Canals, J  6;  Clerks 
of  Courts:  Counties,  88  69-78;  Discovery,  { 
49 ;  Elections,  8  154  :  Josticee  of  the  Peace ; 
Mandamus,  §8  81,  187;  Recovers;  Sheriffs 
and  Constables;  Trover  and  Conversion,  8 
33;  Waters  and  Water  Courses,  8  203. 

m.  RIGHTS,  POWERS,  DVTIES,  AND 
T.tftBTTiITlfeS. 

8  98  (N.Y.Sup.)  Under  Public  Officers  Law, 
8  67,  and  Code  Civ.  Proc  88  449.  3281,  3282.  an 
attorney,  who  paid  an  overcharge  to  a  court 
stenographer  for  a  transcript  of  the  minutes, 
held  entitled  to  retwver  sutA  OTercharjre  in  an 
action  in  his  own  name.— Hale  v.  HcDermott, 
137  N.  Y.  S.  975. 

A  "party  aggrieved,"  within  Code  Clr.  Proc. 
88  3281,  3282,  declaring  an  officer  demanding 
fees  greater  than  that  allowed  by  law  to  be 
liable  to  an  action  in  behalf  of  the  person 
aggrieved,  is  the  one  whose  money  is  withheld, 
•vino  is  thus  directly  injured  by  the  excess  tak- 
en, and  may  be  an  attorney,  instead  of  bis  prin- 
cipal.—Id. 

OLEOMARGARINE. 

See  Food. 

OPENING. 

See  Jodgment,  8  I5L 

OPINION  EVIDENCE. 

See  Evidence,  81  664-673. 

OPTIONS. 

See  Gontraeti,  S  164 ;  Landlord  and  Toiant^  | 
297. 

ORDERS. 

See  Clerks  of  Conrt&  8  18;  Contempt,  8  SH; 
Eminent  Domain,  8 

OYSTERS. 

See  Tkaawa,  |  118. 

PARENT  AND  CHILD. 

See  Adoption;  Divorce,  8  332;  Execnton  and 
Administraton,  88  109,  484,  503 ;  Guardian 
and  Ward;  Habeas  Corpus;  Infants;  Per^ 
petoities,  8  6. 

8  2  (N.Y.Sap.)  At  common  law  the  father  is 
entitled  to  custody  of  his  minor  diildren  to 
the  exclusion  of  any  other  person,  bat  under 
Domestic  Relations  Law,  8  70,  custody  may  be 
awarded  to  either  parent,  though  the  father 
has  a  permanent  r^nt,  other  things  being  equal. 
-People  ez  teL  Snell  t.  Snell,  187  N.  Y.  8. 
193. 

Under  the  circumstances,  a  nther  Md  to 
have  a  paramount  right  to  the  custody  of  minor 
children.— Id. 

8  3  (N.  Y.  Sur.)  A  father,  *  having  sufficient 
financial  ability  to  maintain  and  educate  his 
minor  diildren,  must  do  so  from  his  own  funds, 
without  right  to  be  reimbursed  from  their  prop- 
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erty,  whatever  be  Its  valiM^In  »  Jdtnfa  Es- 
tate, 137  N.  T.  S.  168. 

1 3  (N.Y.Sar.)  While  ft  father  !■  bonnd  to 
«appoTt  and  educate  hia  children  at  his  own  ex- 
pense, regardless  of  their  property,  the  mother 
is  not  so  liable.— In  re  Lyons'  Estate.  137  N. 
Y.  S.  171. 

PAROL  EVIDENCE. 

See  SMdence.  H  444-456. 

PARTIES. 

See  Corporations,  I  821;   Costs,  |  163;  Evi- 
dence, S  233:  I  nsurance,  {  66o;  Jndgment. 

L239;  Mandamus,  ||  148,  187;  Mechanics' 
enn,  i  263;  Pleading,  |  205. 

V.  DEFECTS,  OBJECTIOKS,  AMD 
AMEKDMEKT. 

{80  (N.Y.Sop.)  Where  an  action  on  an  In- 
demnity policy  was  brought  by  an  assignee,  a 
defect  of  parties,  if  any.  was  apparent  from 
the  face  of  the  complatot,  and  an  objection 
thereto  must  be  taken  by  demnrrer^Boaen- 
bloom  T.  Maryland  Casualty  Co.,  187  N.  Y.  & 
1064. 

PARTITION. 

See  limitation  of  Actions,  i  39. 

PARTNERSHIP. 

n.  TBE  FIBM.  ITS  NAME.  POWERS, 
AMD  PROPEBTY. 

{  67  (N.Y.Sur.)  Leases  of  piers  standi og  in  the 
name  of  an  executor  personally,  prior  to  the 
formation  of  n  partnership  between  himself  and 
the  testator,  were  not  in  the  absence  of  assign- 
ment, partnership  property,  and  the  executor 
should  only  be  charged  with  one-half  the  value 
of  the  plant  upon  the  piers  at  testator's  death. 
—In  zeWelch.  137  N.  Y.  8.  Ml. 

DEATH  Qg  gABTMEB,  AMD  aVB- 
VITIMO  FARTMEB8. 

f  244  (N.Y.Sup.)  On  dissolution  of  a  firm  b; 
the  death  of  one  of  the  partners,  the  surviving 
partners  are  bound  to  proceed  to  liquidate  the 
same  and  pay  over  to  the  personal  representa* 
tire  of  the  deceased  partner  the  value  of  his 
share.— Peck  v.  Knapp,  137  N.  Y.  S.  70. 

{  255  (N.Y.Sup.)  Where  it  was  expected  that 
the  business  of  a  firm  would  be  cairied  on  by 
the  surviving  partners  after  its  dissolution  by 
the  death  of  one  partner,  the  surviving  partners 
would  be  allowed  compensation  for  services  so 
rendered  for  a  reasonable  time,  until  an  ad- 
vantageous sale  of  the  assets  could  be  con- 
summated.— Peck  v.  Knapp,  137  N.  Y'  S*  70> 

ji  255  (N.Y.Sur.)  Where  a  contract  waa  car- 
ried out  by  an  executor  without  cootrlbution 
from  the  estate  of  his  deceased  partner,  the  es- 
tate can  be  credited  with  only  the  naked  profit 
under  the  contract,  with  proper  offsets  to  the 
executor's  capital,  services,  and  general  plant- 
In  re  Welch,  137  N.  Y.  8.  941. 

S  257  (N.Y.Sur.)  An  executor,  who  waa  his 
testator's  partner,  is  chargeable  on  Judicial  set- 


tlement of  his  accounts  with  one-half  of  the  ap- 
praised value  of  the  good  will  of  the  partner- 
ship.—In  re  Welch,  137  N.  Y.  S.  941. 

TH.  DISSOI.UTIOM.  SETTI.EKEMT, 
AMD  ACGOUKTnro. 

(O  nutribatlon  and  Settlement  Betireen 
Partners  and  Tbelr  Representatives. 

{  301  (N.Y.Sup.)  The  sole  beneficiary  and  ex- 
ecutrix of  a  deceased  partner  held  entitled  to 
recover  from  the  surviving  partners  the  value 
of  her  deceased  husband's  interest  on  the  basis 
of  $100,000  for  the  entire  plant— Peck  t.  Knapp, 
137  N.  Y.  8.  70. 

In  a  suit  for  an  accounting  on  the  dissolution 
of  a  firm,  the  surviving  partners  could  not  suc- 
cessfully claim  that  an  offer  to  purchase  should 
not  be  regarded  aa  the  basis  of  the  value  of  the 
assets,  bMaose  the  name  of  the  proposed  pur^ 
diaser  was  not  revealed. — Id. 

rD)  A«tlona  tor  DIasolntloa  and  Aecovnt- 
Inv. 

I  336  (N.Y.Sup.)  In  a  suit  for  the  dissolution 
of  a  nrm  and  an  accounting,  and  to  set  aside 
a  bill  of  sale  by  a  partner  to  the  copartner,  evi- 
dence held  to  support  a  finding  that  the  bill  of 
sale  was  annulled  and  held  to  be  of  no  effect  by 
the  parties,  authorizing  an  interlocutory  decree 
based  thereon.— Donnelly  v.  McArdle,  137  N.  Y. 
S.  801. 

1343  (N.Y.Sup.)  Where  a  partner,  suing  for 
a  dissolution  of  the  firm  and  an  accounting, 
made  no  objection  to  an  item  in  the  copartner's 
account,  wherein  he  credited  himself  with  an 
amount,  and  offered  no  evidence  to  show  that 
the  amount  was  improperly  paid  by  the  co- 
partner, the  account  of  the  copartner  could  not 
be  Burcnarged  with  the  same. — Donnelly  t.  Mo- 
Atdk,  137  N.  Y.  8.  801. 

PART  PAYMENT. 

See  Accord  and  Satisfaction,  i|  10,  11. 

PARTY  WALLS. 

S  8  (N.Y.Sup.)  That  plaintiff  had  not  paid 
any  part  of  the  cost  of  the  construction  of  a 
party  wall,  and  had  not  attempted  to  ose  the 
same,  held  no  defense  to  a  suit  to  restrain  de- 
fendant from  opening  windows  Oierein  and  to 
compel  the  closing  of  opening  already  made. — 
Humana  Society  v.  Byan,  137  N.  Y.  8.  74. 

PASSENGERS. 

See  Carriers,  U  284-321. 

PATENTS. 

See  Navigable  Waters.  |  37. 

PAVING. 

See  Mnnic^al  Corporatlona,  U  414,  48(K 

PAYMENT. 

See  Accord  and  Satisfaction;  Attorney  and 
Client.  I  98;  Carriers,  8  197;  Compromise 
and  Settlement;  Contracts,  {  288;  Costs,  S 
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277;  Gaa:  Gaaiant;,  S|  6,  36;  Iiunrance. 
{  365;  Mandamus,  8  118;  Piiucipal  and 
Afceiit,  1  171;  States,  C  110;  Subrogation; 
Tender;  Tnwto,  |  SSi;  Unury,  M  117.  146; 
Vendor  and  Pnichoser,  ||  172,  199.  334; 
Wills,  I-  732. 

I.  REQUISITES  AND  SUFFICIEHOT. 

§21  (N.Y.Swp.)  Delivery  o£  a  certain  check 
to  a  mortgagee's  agent  Add  not  to  constitute 
j^ment— Davenport  T.  Palmer,  137  N.  Y.  S. 

IV.  PI^ADHTO,  EVIDEirOE,  TBIAI^, 
AKD  BEVIEW. 

S  63  <N.Y.Sup.)  The  defense  of  payment  be- 
ing required  to  be  pleaded,  admission  of  evidence 
of  payment  under  an  answer  which  is  a  mere 
general  denial  is  error. — Stumpf  t.  Oohen,  137 
N.  Y.  S.  805. 

PENALTIES, 

See  Banks  and  Banking.  I  181;  Coarts,  {  189 ; 
Electrid^;   Statutes,  f  241. 

PENETRATION. 

See  Rape. 

PERJURY, 

See  Affidavits,  |  18;  Grimioal  Law,  |  42. 

II.  PBosEcimoir  and  pmnsRMENT. 

125  (N.Y.Co.Ct.)  Where  the  materiality  of 
false  testimony  of  defendant,  charfred  with  per- 
jury, appears  both  from  direct  allegation  of  its 
materiality  and  from  the  facts  alleged,  a  de- 
murrer to  the  indictment  will  be  overruled.— 
People  V.  Webber.  137  N.  Y.  S.  239. 

PERPETUITIES. 

See  Wills,  H  81.  439.  487.        -  . 

1 4  (N.Y.gup.)  Where  testator  gave  to  his 
wife  the  use  of  real  and  personal  estate  for 
life,  and  directed  bis  executor  on  her  death  to 
sell  the  property,  and  invest  the  proceeds  and 
divide  annually  the  eamtnga  equal^  between 
his  three  children  for  life  and  declared  that, 
on  their  death  leaving  cbUdren,  the  latter 
should  -take  the  property  on  attaining  fall  age, 
the  estate  on  the  death  of  the  viridow  was  di- 
vided into  three  shares  and  the  owaership  of 
each  was  suspended  only  during  the  lives  of 
the  widow  and  of  the  children  who  had  the 
use  and  income  of  that  share. — Church  v.  Wil- 
son, 137  N.  Y.  S.  1002. 

Where  a  will  contained  provisions  not  vio- 
lative of  the  statute  against  perpetuities  and 
other  provisions  violative  of  the  statute,  but 
the  contingency  provided  for  in  the  latter  pro- 
virion  mlgh't  never  happen,  the  former  pro- 
vision would  not  be  declared  invalid. — Id. 

8  4  (N.Y.Sur.)  A  bequest  in'  trust  to  pay  the 
incoine  for  two  years  from  testator's  death 
when  one  half  of  the  principal  should  be  paid 
to  tlie  beneficiary,  and  the  other  half  to  be 
kept  in  trust  three  Tears  longer,  is  not  void  as  a 
^erpetui^.— In  re  Xincoln  Trust  Co.,  137  N. 


Se  (N.T.Sup.)  A   will   givlnr  property  in 

trust,  not  simply  till  testator's  two  daughters 
reach  the  age  of  41.  but.  in  case  they  sooner 
die  leaving  children,  till  they  would  have  reach- 
ed such  age,  if  living,  vioutes  the  statute  of 
perpetuities.— Davidge  T.  Wl^^e.  137  N.  Y.  S. 

1 6  (N.Y.Sup.)  A  will  lieU  not  to  violate  the 
rule  against  perpetuities.— Basquin  v.  Hamer- 
sley  l:(7  N.  Y.  S.  578. 

Whether  a  will  is  invalid  as  unlawfully  sus- 
pending the  power  of  alienation  depends,  not 
on  what  has  happened  since  testator's  death, 
but  on  what  might  have  happened.— Id. 

(6  (N.Y.Sup.)  Where  a  will  provides  for  a 
future  disposition  of  property  by  making  al- 
ternative limitationa,  one  or  the  other  of  whieb 
is  to  take  efFect  according  to  tbe  happening 
of  specified  alternative  contingencies,  the  mere 
fact  that  the  limitation  over  on  one  contin- 
gency is  invalid  because  unduly  suspending  tbe 
power  of  alienation  does '  not  invalidate  the 
other  limitation,  which,  If  the  conttngency  cm 
which  it  becomes  operative  occurs,  cannot  oc- 
casion such  undue  suspension^— Chuich  t.  Wil- 
son, 137  N.  Y.  S.  1002. 

i  9  iN.Y.Sur.)  Implied  accumulation  of  in- 
come arising  from  administration  of  trust  dur- 
ing life  of  son  of  testatrix  Mi  in  eontravention 
of  Real  Property  Law,  1  61. — In  re  Van  Doren. 
137  N.  Y.  8.  420. 

Accumulation  of  income  under  tmat  during 
life  of  son  of  testatrix  held  to  pasa,  under  Real 
Proper^  Law,  |  63,  at  the  son's  death,  to  the 
persons  then  entitled  to  the  estate.— Id. 

PERSONAL  INJURIES. 

See  Carriers,  If  284-321 ;  Damages,  i  132 :  Difr 
covery,  S  40;  Landlord  and  Teoant,  Sf  Vyi. 
168.  169;  Master  and  Servant.  II191-332; 
Street  Bailroads;  Witnesses,  |  275. 

PETITION. 

See  Elections,  H  21,  144. 

PHOTOGRAPHS. 

See  Assault  and  Battery;  Bailment.  S  SL 

PHYSICIANS  AND  SURGEONS. 

See  Judgment,  {  685. 

PICTURES. 

See  Aasanlt  and  Battety;  Bailment  |  81. 

PLEADINa 

See  Accord  and  Satisfaction,  |  26;  Appeal,  | 
1006 ;  Assignments  for  Benefit  of  Crraltots, 
I  326 ;  Brokers,  (  37 ;  Contracte,  |  335 ;  Coiv 
porations,  |  610;  Courts,  (  189;  Executors 
and  Administratora,  |  32 ;  Indictment  and 
Information;  Insurance,  |  040:  Intoxicating: 
Liquors,  |  248;  Judgment,  H  250,  631.  949; 
Landlord  and  Tenant,  i  314:  Payment,  I  63: 
Trial,  |  62 ;  Trover  and  Conversion,  J  33 ; 
Vendor  and  Purchaser.  |  306;  Wills,  |  211. 
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X.  FORK  AND  AIXEOATZON8  IK 
GENERAL. 

18  rN.Y.Co.Ct.)  Allegations  in  an  answer 
tfaat  from  and  after  a  certain  date  telephone 
service  furnished  by  plaiatiS  was  defective  and 
of  no  value  are  conclusions  of  law  and  raise  no 
iRSue.— New  York  Telephone  CSo.  t.  Simon,  137 
N.  Y.  S.  542. 

i  9  (N.Y.Sup.)  It  Is  not  necessary  to  allege 
in  terms  that  a  transaction  was  usurious.  If 
facts  which  amount  to  usury  are  stated  with 
NuHlcient  certainty ;  and  an  afBnoatlTe  defense, 
alleging  that  defaidant  was  to  pay  interest 
at  the  rate  of  20  per  cent,  per  annum,  and 
afterwards  at  the  rate  of  14  per  cent.,  suffl- 
oieotly  sets  up  osnry.—Sbape  v.  Shape,  137  N. 
Y.  8.  606.     *^        '  *^ 

}  34  (N.Y.Sup.)  An  answer  must  be  In- 
terpreted in  the  light  of  the  facts  alleged  there- 
in, and  not  in  the  light  of  what  defendant's 
counsel  asserts  in  his  brief  be  intended  to 
pl«id.— Schnabel  t.  HanoTer  Nat  Bank  of  City 
of  New  York,  187  N.  T.  8.  727. 

m.  PI.EA  OR  ANSWER.  OROSS-OOM- 
VUaST,  ANB  AFFIDAVIT 
OF  DEFEMIBS. 
OU  DvtraaM  la  0«ner«]. 

{92  (N:Y.Sup.)  A  defendant  is  not  deprived 
of  his  right  to  plead  a  proper  set-off  merely 
because  be  pleads  the  same  facts  in  bar  of 
the  action.— Berg  v.  Bates.  137  N.  Y.  S.  1032. 

1 94  (N.Y.SUP.)  Each  separate  defense 
ahould  ^  tested  by  its  own  aItegations.-^ruUy 
T.  New  York  Times  Co.,  187  N.  Y.  S.  902. 

{96  (N.Y.Sup.)  A  defense  alleging  that  the 
facts  stated  in  the  second  cause  of  action  are 
the  sane  as  those  stated  in  the  first  cause  of 
action,  and  that  the  amount  sought  to  be  re- 
covered in  both  causes  of  actitm  is  the  same, 
is  inauffieient— Berg  v.  Bates,  137  N.  Y.  & 
1032. 

(C)  Traverse*  or  Denials  aa<  AAmlssloaa. 

{  128  (N.Y.Sup.)  Id  an  action  to  foreclose  a 
mortgage,  an  answer  denying  that  defendant 
had  faired  to  comply  with  the  conditions  of  the 
mortgage  Acid  not  bad,  as  involving  a  negative 
pregnant.— Carleton  v.  Lawrence,  137  N.  Y.  8. 

8  *129  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
522,  the  answer  in  libel,  by  not  denying  the 

Sublication,  admitted  it— Tully  v.  New  Xork 
imes  Co.,  137  N,  Y.  S.  962. 

IV.  BEPUCATIOK  OR  REPI.T  AND 
SUBSEQUENT  PJ.EADINGS. 

I  166  (N.Y.Sup.)  In  an  action  for  malicious 
prosecution.  It  was  not  a  proper  «xerclse  of  dis- 
cretion to  refuse  to  require  piaiDtitf  to  reply  to 
□ew  matter  alleging  plaintlETs  subsequent  in- 
dictment for  the  same  offense  after  bis  dis- 
charge by  a  magistrate.— Weglein  t.  Trow  Di- 
ne^, Printing  ft  BookbindiDg  Co.,  137  N.  Y. 

V.  DEKURRER  OR  EXCEPTION. 

I  193  (N.Y.Sup.)  Objections  that  causes  of 
■cUoD  were  improperly  joined  held  apparent 


on  the  face  of  the  complaint,  and  hence  shonld 
have  been  taken  by  demurrer  onder  Code  ClT. 
Proc.  i  488.— Berg  y.  Bates.  187  N.  Y.  S.  1032. 
1 193  (N.Y.Sup.)  Where  necessary  facts  are 

S leaded,  a  pleading  is  not  necessarily  bad  on 
nnurrer  because  improper  relief  U  sought. — 
PoBoer  T.  Rosenberg.  137  N.  Y.  S.  10S4. 

S205  (N.Y.Snp.)  Under  Code  Civ.  Proc  ft 
488,  400,  499,  the  objection  of  misjoinder  of 
parties  plaintiff  is  not  reached  by  demurrer 
on  the  ground  that  the  complaint  does  not 
state  a  caaae  of  action,  but  must  be  distinctly 
specified  as  a  ground  of  demurrer,  or  it  Is 
waived.— Trustees  of  Sailors*  Snug  Harbor  v. 
Carmody.  137  N.  Y.  S.  968. 

1 214  (N.Y.Sup.)  On  demurrer  to  a  separate 
defense,  the  allegations  of  the  complaint  to 
which  it  is  pleaded  as  well  as  the  allegatioiw 
of  the  defense  Itself  are  to  be  taken  as  true.— 
Berg  V.  Bates,  137  N.  Y.  S.  1032. 

$225  (N.Y.Sup.)  Where  the  court  sustains 
a  demurrer  to  plaintiff's  pleading,  it  may  name 
the  conditions  on  which  plaintiff  may  plead 
over.— Schwarta  t.  Williams,  137  N.  Y.  8.  1048. 

VI.  AMENDED  AND  BirFFLEIEENTAIi 
PLEADINOB  AND  BSFXXADEB. 

S  244  (N.Y.Sup.)  An  amendment  of  a  count 
of  a  complaint  hw  not  warranted,  where  the 
only  effective  amendment  would  render  it  a 
declaration  for  the  same  damages  as  those  de- 
clared ou  in  another  count. — Posner  v.  Rosen- 
berg, 137  N.  Y.  a  1084. 

(245  (N.Y.81V-)  Id  an  action  for  soUdtor*s 
services,  it  was  not  error  for  the  referee  to  per- 
mit an  amendment  of  the  complaint  after  the 
testimony  had  been  dosed.- Butterly  v.  Deerii^L 
137  N.  Y.  S.  886. 

i  262  (N.Y.Sup.)  Trial  amendment  held  in- 
consistent with  counterclaim  originally  pleaded, 
and  not  properly  allowaUe.— Uayer  t.  Honio, 
137  N.  Y.  8.  616. 

IX.  BUX  OF  PARTICUUkRS  AND 
COFT  OF  AGGOUNT. 

|3I5  (N.Y.Snp.)  A  bill  of  particulars  will 
not  be  granted  to  enable  a  party  to  know  wheUi- 
er  to  admit  or  deny  an  allegation,  or  to  deny 
it  on  information  and  belief,  or  to  deny  knowl- 
edge sufBcieut  to  form  a  belief,  since  either 
form  was  sufficient,  under  Code  Civ.  Proc.  t 
500.-Bracken  v.  Toland,  137  N.  Y.  S.  1043. 

1317  (N.Y.Sup.)  In  an  action  for  injuries  to 

a  servant  while  using  a  machine,  defendant 
held  entitled  to  a  bill  of  particulars  as  to  the 
respects  in  which  tbe  use.  management,  con- 
trol, and  operation  of  the  machine  was  danger- 
ous, and  what  instruction  was  claimed  to  have 
been  required. — Wojtczak  v.  American  Mfi.  Co.. 
137  N.  T.  S.  287. 

I  317  (N.Y.Sup.)  Plaintiff,  claiming  it  waa  ei- 
ciwed  from  performing  various  portions  of  its 
building  contract,  should  be  required  to  give  a 
bill  of  particulars  as  to  whether  it  was  excused 
verbally  or  in  writing,  and  by  whom:  also  bow 
defendant,  as  ptaintiff  claims,  made  it  unnecea- 
sary  for  It  to  obtain  the  certificate  of  the  ai^l- 
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tect  as  to  payments  earned. — Charles  P.  Boland 
Co.  T.  Emma  lYUlaid  Schtwl.  187  N.  T.  S.  474. 

The  damaiea  claimed  by  plaintiff  a  buildias 
contractor,  from  alleged  defaalt  and  negligence 

of  defeadant,  owner  of  the  ballding,  and  de- 
fendant's ohanging  and  altering  of  the  contract, 
conRisting  of  expenses  from  haTiog  laborers  idle 
or  reassembling  them,  apoUliv  or  increasing  ex- 
pense of  obtaining  material,  and  increased  labor 
and  material,  being  s^tedaL  plaintiff  sboold  be 
reoiiirpd  to  give  a  bill  ot  particulars  of  bis 
claims,  as  well  as  ot  the  changes  and  altera- 
tions.— Id. 

1317  (N.Y.Snp.)  In  an  action  for  injury  to 
a  pedestrian  who  fell  into  an  excavation  con- 
structed by  defendant  contractors  in  front  of 
two  lots  owned  fay  codefendants,  one  of  the  co- 
defendants  is  entitled  to  a  bill  ot  particulars 
showing  whether  plaintiff  fell  in  front  of  one 
lot  or  the  other,  but  not  to  a  ahowing  as  to 
the  person  with  whom  the  excavation  contract 
was  made.— Pierini  v.  Ullman,  137  N.  T.  S.  696. 

1 317  (N.Y.Snp.)  Where  an  amended  com- 
plaint pleaded  substantially  the  written  instru- 
ment on  which  plaintiff  relied,  defendant  was 
not  entitled  to  a  bill  of  particulars  requiring 
the  annexation  ot  a  copy  and  the  dates  of  allow- 
ance of  claims  for  excess  customs  dutlea,  when 
matters  of  record.— State  Bank  Herrmann, 
137  N.  T.  S.  095. 

8317  (N.Y.Snp.)  In  a  suit  for  alleged  breach 
of  trust  against  the  personal  representatives 
of  certain  deceased  persons,  defendants  held 
entitled  to  a  bill  of  particulars  with  reference 
to  specified  items.— Bracken  v.  Tolnnd,  137  N. 
Y.  S.  1043. 

{323  (N.Y.Sup.)  Where  a  complaint  was 
ameoded  pending  a  motion  for  a  bill  ot  partica- 
lare,  and  the  amended  complaint  was  referred 
to  in  the  order,  the  motion  should  be  regarded 
as  relating  to  th^  amended  complaint.---State 
Bank  v.  Herrmann,  137  N.  Y.  S.  995. 

1323  (N.Y.Snp.)  A  biU  ot  particulan  wlU 
be  ordered  only  in  exceptional  cases  under 
Code  Civ.  Proc  |  631,  before  Issue  joined.— 
Bracken  v.  Toland,  137  N.  Y.  8.  1043. 

A  bill  of  particulars  may  be  granted  be- 
fwe  pleading,  where,  withont  the  particulars 
ot  the  claim,  defendant  might  be  prejudiced  If 
he  was  required  to  plead.— Id. 

{323  (N.Y.Sup.)  On  an  order  requiring  a 
bin  of  particulars,  stating  that  the  plaintiff 
might  reply  "lack  of  knowledge,"  the  plaintiff 
could  introduce  testimony  on  an  item  of  tbe 
bill  to  which  the  reply  was  lack  of  informa- 
tion.—Joseph  Beck  &  Sons  t.  Tynberg,  137 
N.  Y.  S.  1073. 

§  326  (N.Y.ISup.)  A  reply  to  a  motion  for  a 
bill  of  particulars  held  sufficient  to  advise  the 
defendant  ot  the  facts  upon  which  the  plaintiff 
based  his  claim,  so  that  a  moticoi  for  further 
particulars  was  properly  denied.— Herrmann  v. 
Empire  Realty  Corporation,  137  N.  Y.  S.  809. 

X.  FIUFO,  UBBVXOE,  AlTD  WITU- 
DBAWAI.. 

{332  (N.T.Sop.)  Ihongh  tbe  decision  ot  the 
questions  involved  might  be  as  binding  with- 
out Biicb  service,  it  is  proper  and  within  the 
privilege  of  a  deiendant  to  serve  his  answer  on 
another  defendant,  as  well  as  on  plaintiff. — 


George  W.  Maltby  ft  Sons  Co.  t.  Charles  P. 
Boland  Co..  137  N.  Y.  S.  47a 

XL  MOTIOH8. 

S  350  (N.Y.Sup.)  An  order  denying  plainaff*s 
judgment  on  the  pleadings,  consisting  of  the 
complaint  and  answer,  does  not  preclude  subse- 
quent demurrer  to  a  separate  defense  on  the 
ground  ot  insnfikiencyt  where  it  does  not  ap- 
pear that  the  sufficiency  of  that  defense  was 
passed  upon  under  the  motion. — Business  Uen's 
Realty  Co.  v.  Comet  Co.,  137  N.  Y.  S.  823. 

{350  (N.Y.Sup.)  Where  the  plaintiS  issues 
notico  of  motion  tor  judgment  on  the  plead- 
ings, and  that  the  issue  of  law  on  the  com- 
plaint and  demurrer  will  be  brought  on  for 
trial,  the  court  may  pass  upon  the  issues  raised 
by  ^e  demurrer,  although  the  defendant  has 
made  no  cross-motion  for  jadgment  on  the 
pleadinga^Schwarts  t.  Williams,  137  N.  T.  & 
1048. 

1^350  (N.Y.Sup.)  Under  Code  Civ.  Proa  | 
547,  the  court  had  not  warranted  in  givliig  a 
defendant  a  judgment  on  the  pleadings  on  a 
motion  therefor  by  the  plaintiff,  in  the  absence 
of  a  cross-motion  by  the  defendant— Posner  v. 
Rosenberg,  137  N.  Y.  S.  1084. 

{359  (N.Y.Snp.)  In  mortgage  foreclosure,  an 
answer  setting  up  an  agreement  for  an  exten- 
sion of  the  debt  presents  a  question  of  fact, 
which  cannot  be  determined  on  motion  to  strike 
the  answer  as  a  sham,  supported  by  affidavits 
teDding  to  show  that  a  condition  on  which  an 
extprsion  was  offered  was  not  complied  with. 
— Carleton  v.  Lawrence,  137  N.  Y.  S.  gOO. 

{360  (N.Y.Sup.)  While  affidavits  may  be 
used  to  illnmlnate  pleadings  on  motion  to  strike 
an  answer  as  being  sham,  they  cannot  be  avail- 
ed of  to  sustain  an  order  granting  the  motion, 
unless  they  establish  without  doubt  the  falsity 
of  the  answer. — Carleton  v.  Lawrence,  137  N. 
Y.  a.  200. 

{360  (N.Y.Sup.)  Where  affidavits  submitted 
to  support  a  motion  to  strike  out  aa  sham  an 
affirmative  defense  are  contradicted  by  defend- 
ant's verified  aflldavita,  so  that  the  fialsity  of 
tbe  defense  does  not  appear  beyond  a  reasonable 
doubt,  the  issues  raised  by  it  should  not  be 
tried  on  the  affidavits,  but  should  be  disposed 
of  by  a  Jury.- Shape  t.  Shape,  137  N.  Y.  S. 
605. 

{  364  (N.T.Sup.)  Code  Civ.  Proc.  %  64S,  hO* 
to  authorixe  the  striking  of  only  such  matter 
in  a  defense  as  Is  irrelevant,  redundaot,  or 
scandalous.— Crotty  v.  Brie  B.  Co„  137  N.  T. 

S.  1102. 

Zm.  PETBOTB  AlTD  OBJBOTIOWS, 
WAIVER,  AMD  AIDER  BT  TEB- 
UOT  OB  JVDOICBIIT. 

{406  (N.Y.Sup.)  An  objection  that  causes  of 
action  are  improperly  united  when  apijarent  on 
the  face  of  the  complaiot  is  waived  by  failure 
to  demur,  and  cannot  be  taken  by  answer  un- 
der Code  Civ.  Proc.  §S  488,  49S,  499.— Berg 
v.  Bates,  137  N.  Y.  8.  1032. 

PLEDGES. 

See  Corporations.  {|  123,  ITOl 
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PLUMBERS. 

See  Licenses,  |  22. 

POLICE. 

See  Assault  and  Battery;  Manicipal  Corpora- 
timu,  I  186. 

POLICE  POWER. 

See  CoQstltatiooal  Law,  f  81;  Highwara;  Mu- 
nicipal Coiporations,  If  602-626. 

POLICY. 

See  Insniance. 

POSSESSION. 

See  Advene  PoeBessioD ;  Heplertn. 

POWERS. 

See  ConTeiBioD;  Executon  aoA  AdministTa- 
ton,  ^8;  Tnuts,  H  68,  CO;  Wills,  ||  672, 

PRACTICE. 

See  Courts;  Grimlnal  Law. 

PREUMINARY  INJUNCTION. 

See  Injunction,  H  136,  137. 

PREMIUMS. 

See  Insniance,  M  198,  366. 

PRESCRIPTION. 

See  Advene  Po— cssiwi;  Idmftfttton  of  Ae- 
tions. 

PRESUMPTIONS. 

See  Appeal,  SI  930,  931;  Brldence,  ||  60-73. 

PRIMARY  ELECTIONS. 

See  ElectioiiR,  f|  126-166. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  OUent;  Brokers;  Corpora- 
tioDs,  if  ^82-321.  432;  Evidence,  |  263: 
Frauds.  Statute  of,  {  115;  Hunband  and 
Wife,  f  25;  lasurauce,  ||  376,  388;  Judg- 
ment, f  631;  FaytDent,  1  21;  T. 


CortB. 


n.  mmiAi.  rights,  doties,  and 

T.TABIT.TTIES* 

(B>  CompensatloB  and  Lien  of  Ascot. 

f  81  (N.T.8QP.)  Under  terms  oi  employment 
of  plaintiff  by  defendant  corporation  to  sell  its 
stock,  held,  that  the  corporation's  sale  of  its 
stock  in  exchange  for  merchandise  and  patent 
rights  was  a  breach,  entitling  plaintiff  to  dam- 
ages equal  te  the  commissions  he  would  have 
earned  on  such  sales^— Caffe  v.  Newark  Anto- 
mobile  Mfg.  Co.,  187  N.  Y.  8.  906. 


m.  KIOHTS  AND  XJABIUTI£8  AS  TO 
TKIBD  PEBSONS. 

(A)  Powera  of  Avent. 

190  (N.Y.Sup.)  A  principal  is  bound  by  such 
acts  of  an  agent,  as  a  party  dealing  with  the 
agent  is  justified  in  beSevinLthe  principal  has 
given  him  anthority  to  do.r-Fatta  v.  Edgerton, 
137  N.  Y.  S.  226. 

1 115  (N.Y.Sup.)  A  vendor  who  refers  the 
purchaser  to  his  agent  to  point  out  the  bouna- 
aries  of  the  land  u  bound  by  the  agent's  ^ec> 
laration  in  that  regard.— Bentty  v.  Ireland  137 
N.  Y.  S.  456. 

I  1 17  (N.Y.Sup.)  If  an  act  of  an  agent  would 
be  effectual  without  a  seal,  the  addition  of  the 
seal  will  not  render  an  authority  under  seal 
necessary.— Wood  v.  Wise,  137  N.  Y.  S.  1017. 

A  Hiniple  unsealed  contract  being  sufficient 
to  evidence  an  agreement  for  the  sale  of  land, 
that  ft  was  under  seal  and  signed  by  one  of 
the  parties  as  agent  under  parol  authority  did 
not  render  it  Invalid. — Id. 

(D)  RatltteAtlon. 

1 171  (N.Y.Sup.)  One  to  avoid  ratification  of 
bis  agent's  act  in  receiving  a  payment  for  him, 
if  unauthorized,  should  repudiate  it  within  a 
reasonable  time  after  notice;  and  ratification 
for  any  length  of  time  Is  finaL— Fatta  v.  Eld- 
gerton,  137  N.  Y.  S.  226. 

(B)  Notice  to  AB«st. 

1 177  (N.Y.Sup.)  Evidence  that  a  theatrical 
agency,  in  making  contract  between  defendant 
ai>d  an  actor,  knew  that  defendant  was  acting 
as  agent  for  a  corporation,  hrld  inadmissible 
to  charge  the  actor  with  notice  that  defendant 
was  acting  as  agent  for  a  disclosed  principaL— 
Lewis  V.  Blackwood,  137  N.  Y.  S.  1001. 

PRINCIPAL  AND  SURETY. 

See  Bail;  Goannty;  Judgment  |  167. 

nX.  DXSOKABOB  OV  SUKETT. 

1 104  (N.Y.Sup.)  A  surety,  on  an  nndertak< 
Ing  conditioned  on  the  principal  therein  pay* 
ing  a  judgment,  held  not  discharged  from  liabil- 
ity on  the  ground  of  an  extennlon  of  time  of 
enforcement  thereof.— K.  R.  ^omas  Motor 
Branch  Co.  v.  United  States  Fidelity  &  Guar- 
anty Co.,  137  N.  T.  S.  1094. 

PRIORITIES. 

See  Ids  Pendens,  |  22;  Mortgages,  |  161. 

PRISONERS. 

See  Assanlt  ud  Battery. 

PRIVILEGED  COMMUNICATIONS. 

See  WitneaBBB,  U  202,  219,  266. 

PROBATE  COURTS. 

See  Courts,  H  200%-202. 
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'PROCESS. 

8f9  Contempt,  |  67 ;  Executors  and  Administra- 
ton,  H3I2,  4o4;  Infants;  Injunction;  Judx- 
menL  U  17,  490 ;  Justices  of  the  Peace,  {( 
81,  82. 

n.  SERVICE. 

■  (C)  P«blle«tlfin  or  Otbcr  Notice. 

196  (N.T.Sap.)  Affidavit  for  Bervice  by  pub- 
lication under  Code  Civ.  Proc  f  135,  neld 
sufficient,  where  it  stated  that  the  deponent 
bad  made  inquir;  of  even  penon  supposed  to 
have  information  as  to  toe  residence  or  pres- 
ent wberealMUts  of  the  parties  to  be  served, 
and  that  be  was  informed  hy  a  certain  person, 
and  believed,  that  socfa  parties  did  not  reside 
within  the  state  and  could  not  be  found  there- 
in.—Hiddleton  r.  Montague,  137  N.  T.  8.  620. 

{E3)  Retnni  and  Proof  of  Berrloe. 

{  149  (N.Y.Sup.)  Evidence  presented  on  the 
bMring  of  an  appeal  from  a  default  judgment 
on  the  ground  that  the  summons  was  not  person- 
ally served  held  to  show  lack  of  peraonal  serv- 
ice—Mechanical Equipment  Go.  T*  Lewis,  137 
N.  X.  S.  873. 

PROFITS. 

See  Good  Will ;  Trusts,  }  280. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY, 

See  Constitutional  Law,  1  92 ;  Good  Will. 

PROXIES. 

See  Elections,  |  126. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  |  129;  Titol.  1  252. 

PUBLICATION. 

See  Libel  and  Slander,  U  16,  16;  Process,  | 

06. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  fi  280-46a 

PUBLIC  UNDS. 

See  Licenses,  1  60. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Bailroads;  Street  Ballioads. 

PURE  FOOD  LAWS. 

See  Food. 

QUASHING. 

See  Indictment  and  Information,  |  140. 


QUESTIONS  OF  UW  AND  FACT. 

See  Trial,  {  141. 

QUIETING  TITLE. 

See  Limitation  ot  Actions,  |  60;  NaT^Ue  Wa- 
ters, f  37. 

RAILROADS. 

See  Appeal,  |  1176;  Carriers;  Eminent  Do- 
main, if  46,  85,  300,  303;  Evidence.  »  20, 
73 ;  Injunction,  f i  38.  113 ;  Monopolies,  f 
24;  Street  Railroads;  Taxation,  8  391. 

V.  RIGHT  OF  WAT  AlVD  OTHEK  IN- 
TERESTS IN  LAND. 

1 73  (N.Y.Sup.)  A  purchaser,  subject  to 
smtching  ri^ts  reserved  in  prior  deeds,  held 
bound  by  the  location  of  a  switch  constructed 

at  the  place  selected  by  bim,  under  a  convey- 
ance not  definitely  locating  the  track. — Dono- 
van T.  Erie  B.  Co.,  137  N.  Y.  S.  113. 

RAPE 

n.  PBOSEOimONANDPinaiHMEMT. 
(B)  Bviavaeo. 

{54  (N.Y.Sup.}  Certain  testimony  Mrf  not 

corroboration  of  penetration,  necessary  under 
Penal  Law,  f  2013,  for  conviction. — People  v. 
Seaman.  187  N.  Y.  S.  294;  Same  v.  Kline.  Id. 
296. 

RATIFICATION. 

See  Insane  Persons.  |  67;  Prindpal  and  Agent, 
I  171. 

RECEIVERS. 

See  Corporations.  |  68B;  Fraudulent  CooTey- 
ances,  |  281. 

m.  TITIf  TO  AND  POME8SION  OF 
FROPERTT. 

8  74  (N.Y.Sup.)  While  the  interference  by  a 
judgment  debtor  with  the  possession  of  his  prop- 
erty in  the  hands  of  a  reaver  would  constitute 
a  contempt  by  the  debtor,  such  interference 
by  a  third  person  without  bis  participation 
would  not  make  him  guilty  of  contempL— Sheny 
V.  JanoT,  137  N.  T.  S.  792. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  Law,  8  720. 

8  8  (N.Y.Sup.)  Evidence  held  to  justify  a  con- 
viction of  receiving  stolm  goods. — People  v. 
Goldfarb.  137  N.  Y.  S.  284. 

In  a  .proeecatkm  for  recetvlng  stolen  JenUns 

valves  sold  by  the  pound,  defendant's  evidence 
that  there  were  metal  dealers  in  Manhattan  and 
elsewhere  that'  dealt  in  such  valves  held  im- 
properly excluded. — Id. 


RECEPTION  OF  EVIDENCE. 

See  Trial,  88  54.  62. 

RECORDS. 
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REDEMPTION. 

ind  Tenant.  |  314 

REFERENCE. 


See  Landloid  and  Tenant,  |  314 ;  Mortgages,  | 
S94. 


See  Attorney  and  Client,  |  1^;  Eminent  Do- 
main. }  237. 

L  NAT1TBB,  OROITirDS.  AMD  ORDER 
OF  RETEREHCE. 

18  (N.Y.Snp.)  Facts  held  insufficient  to  jns- 
tify  a  compulsory  reference  under  Code  Civ. 
Proc.  i  1013,  on  tlie  groand  that  the  suit  in- 
volves the  examination  of  a  long  account-— 
Western  Union  TelMraph  Co.  t.  White,  137  N. 
Y.  S.  689. 

n.  REFEREES  AKB  FROCEEDIlfOS. 

{61  (N.T.Snp.)  Technical  objections  to  the 
reenlarity  of  proceedings  and  notice  before  a 
referee  are  waived  by  a  party  whose  attorney 
declines  to  attend  or  participate  in  the  hear^ 
ioga.— In  re  Soules  Hospital  and  Training 
School  for  Nurses.  33T  N.  Y.  S.  504. 

The  failure  of  a  referee  to  inquire  into  on« 
of  the  issues  in  a  proceeding  should  not  be  ac- 
quiesced in  until  the  final  disposition  of  the 
proceeding,  since  it  could  be  cured  if  cdled 
to  the  referee's  attention.— Id. 

m.  REPORT  AND  mTDIHOS. 

J  99  (N.Y.Sup.)  Though  a  stipulation  provid- 
ed that  a. referee  might  make  such  view  of  the 
premises  as  he  desired,  and  he  did  malte  a  view, 
a  review  of  bis  finding  wliich  his  report  did  not 
state  was  baaed  on  a  view,  bnt  on  "allegations 
and  proof,"  waa  warrantedr— People  ex  rei.  New 
York  Cent  &  H.  B.  B.  Co.  t.  Hanking,  137  N. 
Y.  S.  305. 

A  referee  appointed  with  a  stipulation  tbat 
he  might  make  a  view  if  desired  was  not  au- 
thorized to  substitute  his  opinion  for  facts 
previously  established  by  a  stipulation  of  the 
paTties  and  uncontroverted  tesnmony. — Id. 

i99  (N.Y.Sup.)  Finding  of  referee  that  plain- 
Iiaa  completed  work  under  a  written  con 
tract  with  defendant  on  a  specified  date  held 
negatived  bv  another  finding  that  he  was  paid 
for  the  work  thereflfter  done  at  the  same  rates 
provided  by  the  written  contract,  where  plain- 
tiff claimed  that  such  work  was  done  under  a 
separate  contract.— O'Hehir  v.  Central  New  Eng- 
land Ry.  Co..  137  N.  Y.  S.  ffii7. 

f  99  (N.Y.Sup.)  The  court  is  not  bound  by 
the  report  of  a  referee  to  take  evidence,  state  an 
account,  and  report  the  same  to  the  court;  but 
it  may  refuse  to  confirm,  or  confirm  iu  whole  or 
in  part,  or  it  may  send  back  the  report  to  the 
referee,  to  make  further  findings,  or  to  correct 
Chose  already  made.~Donndlly  t.  McArdle,  137 
N.  Y.  8.  80l 

REFORMATION  OF  INSTRUMENTS. 

H.  PROOEEDnrOS  AMD  BELIEF. 

1 44  (N.Y.Sup.)  In  a  suit  to  reform  a  deed  so 
2L8  to  include  K  iS-acre  tract  which  was  exclud- 
ed from  the  description,  parol  evidence  held  not 


inadmissible  because  it  tended  to  vary  the 
terms  of  a  written  contract,  since  every  suit  to 
reform  a  written  instrument  has  that  effect. — 
Beatty  v.  Ireland.  137  N.  Y.  S.  45«. 

$45  (N.Y.Sup.)-To  warrant  a  decree  reform* 
ing  an  instrument,  tlie  evidence  must  be  clear 
and  convincing.— Beatty  v.  Ireland,  137  N.  Y. 
S.  456. 

In  a  suit  to  reform  a  deed,  evidence  held  to 
sustain  a  finding  tbat  a  13-acre  tract,  which 
was  excluded  from  the  description,  was  intend- 
ed to  be  included.— Id. 

REGISTRATION. 

See  Elections,  S  143;  Licenses,  |  22. 

REINSTATEMENT. 

See  Appeal,  |  1015. 

RELEASE. 

See  Assignments  for  Benefit  of  Creditors,  I 
326;  Bills  and  .  Notes,  |  437;  Compromise 
and  Settlement;  Contnu^  |  212. 

RELIGIOUS  SOCIETIES. 

See  Wills,  i  15. 

REMAINDERS. 

See  Life- Estates,  »  15.  25;  Wllla,  K  16.  523, 
SZi,  547.  627,  634,  dST. 

REMOVAL. 

See  Clerki  of  Courts,  {  a 

RENT. 

See  Landlord  and  Tenant,  IS  186,  231 :  Trusts, 

1 28a 

REPAIRS. 

See  Landlord  and  Tenant,  {  VS&, 

REPEAL 

See  Statutes.  8  168. 

REPLEVIN. 

See  Carriers,  |  91. 

I.  RIGHT  OF  AGTXON  AXD  DEFENSES. 

18  (N.Y.Go.Gt)  A    shipper's    possession  of 

?oods  before  delivery  to  the  carrier  is  prima 
acie  evidence  of  ownership  sufficient  to  enable 
him  to  maintain  replevin  a^inst  the  carrier 
for  the  goods.— Perkins  v,  Cbautaaqoa  Trac- 
tion Co.,  137  N.  Y.  S.  80. 

REPORT. 

See  Eminent  Domain,  {  237 ;  Beference.  S  99. 

REPRESENTATIONS. 

See  Wllta,  i  531. 

REQUESTS. 

For  Instmcttons,  see  Trial,  ||  260,  268. 
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RESCISSION. 

See  Vendor  and  Purchaser,  |  96. 

RESIDENCE. 

See  Domicile. 

RES  IPSA  LOQUITUR. 

See  Huter  and  Serrant,  i  266 ;  NesUgence,  I 
121. 

RESTAURANTS. 

See  Theaters  and  Shows. 

RESUBMISSIOK, 

See  Intoxieating  Liqaore,  |  38. 

RETURN. 

See  Taxation,  |  434. 

REVENUE 

See  Taxation. 

REVERSAL 

See  Appeal,  U  llTO-llSa 

REVIEW. 

See  Appeal;  Certiorari. 

REVOCATION. 

See  Executors  and  AdminiitratoTS,  I  32 :  Guard- 
ian and  Ward;  WiUe,  |  188. 

RISKS. 

See  Uaater  and  Serrant,  H  217.  28& 

ROADS. 

See  Highwaya. 

ROBBERY. 

See  Orfminal  Law,  |  20a 

RULES. 

See  Trade  Unioos. 

SALES. 

See  CoDtractB.  f  212:  Corporatione,  t|  170, 
471:  Discovery,  8  73:  Executors  and  Ad- 
minlBtrators,  J  379 ;  False  Pretensea,  g  4 ; 
Frauds,  Statute  of,  S  IIS;  Fraudulent  Con- 
-veyances,  S  281;  Husband  and  Wife,  S  25; 
IntoxicatiDg'  Liquors;  Princioal  and  Agent, 
i  81;  Tender;  Usury,  {  12S;  Vendor  and 
Purchaser. 

E.  BEOTTISITES  AWD  VAIJDITT  OF 
CONTRACT. 

138  (N.Y.Sup.)  Telling  a  wife  that  her  hus- 
band would  not  object  to  her  purchase  of  books 
held  not  a  representation  for  which  the  ule 
could  be  avoided.— Funk  Wacnalls  Go.  t. 
Roemer,  137  N.  Y.  S.  863. 


▼n.  ROEEDIES  OF  SEIXEB. 
(A>  Stoppage  Im  TnuMltn. 

i  296  (N.Y.Snp.)  Unpaid  consignor's  right  of 
stoppage  in  transitu,  as  against  insolvent  con- 
signee, stated.— Gass  t.  Southern  Pacific  Co.,  137 
N.  Y.  S.  261. 

A  consignor  may  exercise  the  right  of  stop- 
page in  transitu  while  the  goods  are  in  the 
possession  of  the  carrier  at  destination  and  are 
held  for  unpaid  freight  charges,  unless  the  bill 
Of  lading  has  been  assigned  to  a  bona  fide  puz^ 
chaser  for  valne.— Id. 

Vm.  KEKEDXBS  OF  BUTSB. 

(O  ActloM  tor  BreMh  of  ComtrMt. 

|405  (N.Y.Snp.)  A  contractor  to  pave 
streets  of  a  city  buying  brick  from  a  seller 
held  not  entitled  to  recover  damages  for  the 
seller's  breach  of  contract  for  failure  to  supply 
the  brick  needed  to  complete  the  paving.— 
Seaboard  Brick  Go.  t.  Bonacci,  137  N.  Y. 
1026. 

§416  (N.Y.Snp.)  The  measure  of  damages 
for  a  seller's  breach  of  contract  to  deliver  brick 
sufficient  to  enable  the  buyer  to  complete  con- 
tracts with  a  city  is  not  the  price  the  con- 
tractor actually  paid  lor  other  brtck  without 
competition  and  without  notice  to  the  seller. — 
Seaboard  Brick  Go.  v.  Bonacci,  137  N.  X.  S. 
lOeMw 

SATISFACTION. 

See  Accord  and  Satfsfaction;  Comprmnln  and 
Settlement. 

SCAFFOLDS. 

See  Master  and  Servant,  8  H^u 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Taxation,  1 876 ;  Waters  and  Water  Gonrs- 
es,  I  m. 

IX.  PUBLIO  SOHOOXiS. 

{D)  Dlatrtot  Pvopertr,  duttyaotaa  mmM 
UabflUUea. 

S87  (N.Y.Sup.)  Despite  School  Law,  i  23, 
and  under  City  Charter  (Laws  1911.  c.  870)  | 
204,  the  Lockport  board  of  education  held 
chargeable  for  water  furnished  the  schools. — 
Board  of  Education  of  City  of  Lockport  T* 
Richmond.  137  N.  Y.  S.  62. 

SEALS. 

See  Principal  and  Agent,  |  117. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  S  248. 

SEDUCTION. 

See  Abduction. 

SELF-EXECUTING. 

See  Landlord  and  Tenant,  %  295. 

SEPARATION. 

See  Husband  and  Wife,  H  283,  297. 
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SEQUESTRATION. 

See  DiTorce,  |  286. 

SERVANTS. 

See  Uuter  ud  Serront. 

SERVICE. 

See  Jostlces  <d  the  Peace,  H  81,  82;  Process. 

SERVICES. 

See  Bxecaton  ud  Aamlnletiaton,  H  221,  4!6n. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal.  |  1212;  BlUs  and  Notea.  |  463  ^ 
Husband  and  Wife,  |  297 ;  Jndfment,  H  84, 
167,631;  Landlord  and  Tenant,  f  231 ;  Plead- 
ing, |  92;  Uaurr,  1128. 

SETTING  ASIDE. 

See  Jndgment,  If  168,  167,  940;  Trial.  {  173. 

SETTLEMENT. 

See  Gempromiae and  Settlement:  BxecatOTsand 
Adminiatrator^  ||  4SMS13:  Traata,  S  831. 

SEVERANCE 

See  Action,  S  00. 

SHERIFFS  AND  CONSTABLES. 

nX.  POWEBS,  DUTIES.  AMD  UABIU- 
TIES. 

I  143  (N.X.CityCt)  Code  Civ.  Proc.  |  1423, 
held  not  to  require  allowance  of  expenses  to 
sheriff,  whose  counsel  is  a  salaried  officer  of  the 
county,  on  grantinK  order  to  sobstitnte  indem- 
nitora  for  the  afaenff  as  party  defendant.— 0>d- 
dington  t.  Harhurger,  187  N.  X.  8.  686. 

SHIPPING. 

XZ.  DEKmtBAOB. 

1 177  (N.Y.Sup.)  A  consignee  and  owner  of 
a  cargo  la  liable  to  the  owner  of  the  vessel 
for  damages  in  the  natare  of  demurrage  for 
unreasonable'  delay  In  discharging  the  cargo 
after  arrival,  though  the  bill  of  lading  contains 
no  stipulation  as  to  demurrage  and  prescribes 
no  time  within  which  the  cargo  shall  be  dis- 
charged.—Wasbbam  T.  ElUpiEe  Brick  it  Snpply 
Co^  137  N.  Y.  B.  489. 

The  vendee  of  the  consignee  of  a  cargo  Is 
liable  to  the  owner  of  the  vessel  for  damages 
resulting  from  nnzeasonaUe  delay  by  the  ven- 
dee In,  unloading. — Id. 

SHOWS. 

See  Theaters  and  Shows. 

SIGNATURES. 

See  ConsHtutional  Law,  |  70;  BlectiniB.  H 
21.  144;  Evidence.  {  60. 


SOLDIERS. 

See  Ifuaieipal  Corporatims.  1  217. 

STATES. 

See  Food ;  Mandamus.  |  81 ;  Taxation,  f  376. 

n.  OOVERHMENT  AlTD  OFFICERS. 

8  53  (N.T.Snp.)  Under  Const  art  6,  g  3,  a 
bridge  tender  in  a  department  oE  public  works 
held  a  "laborer,"  and,  though  a  veteran,  subject 
to  discharge  without  the  filing  of  charges  or 
hearing.— People  ex  rel.  Schoenwald  v.  Treman, 
137  if.  T.  S.  64. 

The  provision  against  discharge  of  veterans 
without  hearing,  does  not  forbid  removal, 
where  the  position  is  abolished,  or  hia  services 
are  dispensed  with  for  want  of  work,  or  in  the 
interest  of  ectmomy,  or  whexa  the  term  has  ez- 
pired.—Id. 

Employment  of  canal  tender,  who  was  a  vet- 
eran, held  continuous,  and  that  he  was  not  sub- 
ject to  discbarge  without  the  filing  of  charges 
and  hearing. — Id. 

(83  (N.Y.Sup.)  Under  Barge  Canal  Act.  |  4. 
as  amended,  a  contractor,  demolishing  an  indl* 
vidual's  sawmill  erected  and  maintained  on 
state  land  adjacent  to  the  Erie  Canal,  is  not 
liable  to  the  individual,  who  must  litigate  the 
question  of  compensation  before  the  Board  of 
Claims,  under  Code  Civ.  Proc.  1  264.— Watson 
V.  Empire  Engineering  Corporation,  137  N.  Y. 
S.  231. 

IV.  FISCAL   MANAOEBIEirT.  PUBLIC 

DEBT,  AND  SECURITIES. 

5119  (N.Y.Sup.)  The  Legislature  may  pro- 
e  for  the  payment  of  an  equitable  claim 
against  the  state,  though  it  has  no  merit,  ex- 
cept the  fact  that  something  ought  to  be  receiv- 
ed, under  the  circumstances,  from  the  state. — 
People  ex  reL  Cayuga  Natioh  of  Indians  v. 
Conunissioiiers  of  Land  Office.  137  N.  Y.  S.  393. 

STATUTES. 

See  Frauds,  Statute  of;  Limitation  of  Actions. 

L  ENACTMENT,  REQUISITES,  AND 
VAUDITT  IN  OENERAL. 

{40  (N.Y.Sup.)  The  "enacting  clause"  of  a 
statute  is  that  part  which  enacts  any  rule  or 
regulation,  no  matter  what  place  it  occupies  in 
the  statute.- MaekmuU  t.  Brandlein,  187  N.  Y. 
S.  607. 

V.  REPEAL,    SUSPENSION.  BZPZBA- 

TION.  AND  REVIVAL. 

i  168  (N.Y.Sup.)  On  declaring  invalid  a  sec- 
tion of  the  Election  Law  rendering  the  whole 
act  Invalid,  the  court  may  determine  tbe- 
rigbts  of  parties  accordinjc  to  a  previously  ex- 
isting statute  whose  validity  is  unquestioned.— 
People  ex  rel.  Hotchkiss  v.  Smith.  137  N.  Y,  S. 
387:  People  ex  rel.  Woodruff  v.  Britt,  Id.  393. 
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VX.  OOHST&UGTIOir  AKD  OFEBA- 
TXON. 

(A)  General  Rnlea  ot  CoMstraetlOB. 

{215  (N.Y.SupO  The  court,  in  determioiQg 
the  latent  of  the  Legialature  in  enactiDe  a  stat- 
ute, must  aoderstand  the  aitaation  as  the  Leg- 
ialatare  did.— People  ex  rel.  Cayufta  Natioo  of 
InditiDs  V.  CommiBsioDers  of  Land  Office,  137  N. 
Y.  S.  383. 

{228  (N.T.Sap.)  The  province  ot  a  proviso 
fa  to  leBtraio  the  enacting  clause  of  a  statute, 
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and  to  except  aomethlog  which  wootd  otherwise 
hare  been  wtthlo  It,  or  to  modlfir  tlie  enactinB 
clause.— HacknmU  t.  Brandleln,  137  N.  Y.  8. 

em. 

(B)  PartlflKlar  Oluaes  of  Statatea. 

{241  (N.Y.Sup.)  A  atatate  imposins  a  pen- 
alty must  be  strictly  construed,  and  the  pen- 
alty cannot  be  recovered,  unless  plaintiff,  su- 
ing therefor,  brings  himself  squarely  within  the 
statute.— Gatalano  t.  Grosstown  St.  By.  Co., 
137  N.  T.  S.  118. 


HEW  TO&K. 

CONSTITUTION  1868. 
Art  6,  8  18  411 

CONSTITUTION  1896. 

Art.  1,  8  2  »17 

Art  sl  I  3   64 

CODB  OF  CIVIL  PBOCB- 
DUBE. 

I  10    568 

I  74    591 

I  136    ^ 

{  264    231 

M  888,  896    54 

I  406    964 

i  430.  Amended  by  Laws 
1809,  ch.624   1 

1 449   975 
484    929 
488   968,  1032 
490    968 
498  1032 

S  499    968,  1032 

500    1043 

522    962 

631   1043 

545   1102 

547   1084 

|{  744,  744a  234 

'  779   1071 

817   1084 

§  829    978 

S  832    156 

8  8:15   43,  627 

I  830    43 

I  889   1104 

I  936   043 

f,  993   1002 

8  1013  089 

I  1220   1084 

§  1317.  Amended  by  Laws 

1912  ch.  880  1067 

{  1327    710 

il423    536 
1531   402 
1671   705.  714 
I  1709,  1711    536 
1  1826,  1826    110 

S  2122    405 

S8  2256,  2258    572 

i  2269   56S 

i(  2841.  2842    311 


STATUTES  CONSTRUED 

2457   646 

i  2481,  Bubsec.  6   02,  1070 

2570   1099 

i  2621a  added  by  Laws 

1910,  ch.  358    97 

{  2624,  2626   1002 

2653a  635 

2669    683 

2686   1040 

2726,  subeec.  4  1099 

8  2742,  2813    847 

2961    259 

8063   269,  807 

8161  411 

3228,  Bubsec.  5.  Amend- 
ed by  Laws  1010,  ch. 

674    805 

I  3236    636 

I  3240    485,  826 

I  8261    636 

fii  3281.  3282    976 

H  3301,  3304,  .^^32   496 

1  3347,  subsec.  4  929 

»  3367,  3369    491 

H  SSn,  3372    485 

CODB  OF  CBIMINAL 
FBOCEDUKE. 

S  145    652 

I  518    409 

I  597    806 

CONSOLIDATED  LAWS 
1909. 

Ch.  1,  8  38    600 

Ch.  2.  I  74   929 

Ch.  5,  8  15,  subsec.  7  384 

Ch.  7,  88  14,  16   308 

Ch.  7,  8  22  .m  789 

Ch.  7,  8  22.    Amended  by 

Laws  1910,  ch.  204  1055 

Ch.  11,  8  240....   496 

Ch.  13,  8  17  166 

Ch.  13,  I  36   77 

Ch.  14,  8  70  193.  202 

Ch.  17.  8  122.  Amended 

by  Laws  1911,  ch.  mi,  8 

62  177,  387 

Oh.  17,  8  123    834,  967 

Ch.  17,  8  123.  Amended 

by  Laws  1911,  ch.  649. 

8  2   177,  387 

Ch.  20,  88  371-373   894 

Ch.  20,  8  376   630 


Ch.  21,  8  44,  subsec.  2....  664 

Ch.  21,  88  45,  46   664 

Ch.  23,   8  90.  91   257 

Ch.  23,    264    690 

Ch.  24,    10    496 

Ch.  25,    193  1076 

Ch.  26,    265    485 

Ch.  25,  8  283,  subsec.  1. 

Amended  by  Laws  1911, 

ch.  491    675 

Ch.  28,    122    887 

Ch.  30,    751.. s   568 

Ch.  30,    753.  subsec.  8. . .  545 

Ch.  30,    757    568 

Ch.  31,    IS  .480,  1024 

Ch.  31,    20  516 

Ch.  31,    21  405 

Oh.  81,    81  265,  699 

Ch.  31,  8  200-204..,. 352,  686 
Ch.  32.    40,  subsec.  3....  496 

Ch.  33,    8   27 

Ch.  33,  1 1  43,  44    470 

Ch.  34,    13   376 

Ch.  34,    33   780 

Ch.  34,  8  39   496 

Ch.  38,  8  210  1021 

Ch.  40,  8  2   19 

Ch.  40,  8  70.  subsec.  2...  268 

Ch.  40,  8  379   19 

Ch.  40,  fi  484   690 

Ch.  40,  8  947   933 

Cli.  40,  8  986.  Amended 

by  Laws  1910,  ch.  488. .  670 

Ch.  40,  8  1290    525 

Ch.  40.  (  2013  204.  286 

Ch.  40,  88  2440.  2441   18 

Ch.  41,  8  12   427 

Ch.  46.  {  76,  sabaecs.  4.  6  737 

Ch.  47,  {  67   975 

Ch.  47,  fi  68...   496 

Ch.  50,  8  61   420 

Ch.  50,  {  63    420,  847 

Ch.  50,  88  97,  99,  105   343 

Ch.  60,  8  204    978 

Ch.  50,  8  316    406 

Ch.  63,  1 103.  Repealed  by 

Lawa  1908,  ch.  462   825 

Ch.  69,  f  33  '.  945 

Ch.  60    861 

Ch.  00. 1  30   864 

Ch.  60,  1 182   23 

Ch.  60,  8  220   438 

Ch.  61,  8  21  345 

Ch.  63,  I  62  145 

Cb.  63.  I  66   785 
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Cai.  64  494 

Cli.  H  llfiB  491 

CONSOLIDATED  lAWS 
1010. 

Ch.  48,  I  49   118 

CITY  CHARTERS. 
Amsterdam,  |  50.  Laws 

1885,  ch.  131   411 

Greater  New  York.  §  51. 

Laws  1001,  ch.  466  652 

Greater  New  York,  {  149. 

Laws  1001,  ch.  466   9 

Greater  New  York,  f  261. 

JjKwa    1901,    ch.  466. 

Amended  by  Laws  1006, 

ch.  550    064 

Greater  New  York,  §  290. 

Laws  1897,  ch.  378   816 

Greater  New  York  (H  372- 

381  added  to  Laws  1807, 

ch.  378  by  Laws  1800, 

ch.  674)   815 

Greater  New  York,  U  070, 

080.  Laws  1901,  ch.  466  7 
Greater    New    York,  g§ 

1472-1474.    Laws  1807, 

eh.  378    677 

Greater  New  Yori^  1 1541. 

Lews  1001.  cb.  4B6   9 

Lockport,  S  204.  Laws 

1011,  ch.  870   62 

MUNICIPAL  COURT  ACT. 
Laws  1902,  ch.  680. 

6    568 

8b  added  by  Laws  1010. 
ch.  530    568 


1 20    668 

146    886 

146,  subsec  6   020 

241    027 

8S  248.  249    850 

LAWS. 

1806,  ch.  4  068 

1847,  ch.  51,  8  23   62 

1857,  ch.  763   737 

1860,  ch.  360    559 

1885,  ch.  131,  8  50   411 

1887,  ch.  106,  88  24,  36. . .  554 

1889,  ch.  473,  S  2  1008 

1890,  ch.  262   177 

1896,  ch.  112,  8  13   462 

1806,  cb.     112,    8  13. 
Amended  by  Laws  1897. 

ch.  812,  8  7   462 

1897,  ch.  312,  8  7   462 

1807,  ch.  378,  §  200    815 

1897,  ch.  378  (88  372-381 

added  by  Laws  1800,  ch. 

674)    815 

1807,  ch.   378,    88  1472- 

1474    677 

1807,  ch.  418  595 

1807.  ch.  418,  I  3  505 

1890,  ch.  524   1 

1890,  ch.  674   815 

1901,    ch.    334,    8  122. 

Amended  by  Laws  1009, 

ch.  354,  5  8  607 

1901,  ch.  466,  8  61   652 

1901,  ch.  466,  8  149   0 

1901.    ch.    466,    8  261. 

Amended  by  Laws  1006, 

ch.  660    964 

1001,  ch.  466,  88  870,  960  7 


1901,  ch.  466,  I  1541   9 

1902,  ch.  680,  I  6  668 

1902,  ch.  580  (8  8b  added 

by  Laws  1910,  ch.  530). .  568 

1902,  ch.  580,  8  20   568 

1002,  ch.  580.  8  146   886 

1902,  ch.  &8(K  8  146^  Biib- 

sec.  6   929 

1002,  ch.  580,  8  241   927 

1902.  ch.  580,  88  248,  240  8.'>9 

1003,  ch.  147,  5  4   231 

1005,  ch.  582    819 

1905.  ch.  695,  8  78   118 

1006.  ch.  724,  I  23   330 

1906,  ch.  660   964 

1908,  cb.  195.  8  2   382 

1908,  cb.  452   825 

1900,  ch.  146   485 

1000,  ch.  255    393 

1009,  ch.  354,  8  8   607 

1000.  ch.  458   496 

1910,  ch.  264  1055 

1010,  ch.  358   97 

1010.  ch.  485   402 

1010,  ch.  488  eTO 

1910,  ch.  6.30    668 

1010,  ch.  574    805 

1011,  ch.  137,  8  6   49« 

1011.  ch.  491   675 

1911,  eh.  641   780 

1011,  ch.  640,  8  2. . .  .177.  387 

1011,  ch.  756   360 

1911.  ch.  S70,  8  204    62 

1011,  cb.  801,  I  56... 218,  650 
1011,  ch.  801,  8  58   222 

1911,  ch.  891,  1  62... 177,  387 

1011.  ch.   m.,   SI  70-04, 
110-114   650 

1912,  ch.  380   1067 

1012,  ch.  4^  815 


STENOGRAPHERS. 

See  CoDrts.  8  57. 

STEVEDORES. 

See  Maater  and  Servant  I  217. 

STIPULATIONS. 

See  Gonrtfl.  |  189;  Reference.  {  09l 

STOCK. 

See  Corporations.  8§  1^3,  686. 

STOCKHOLDERS. 

See  Gorpomtions,  88  170.  201.  320. 

STOLEN  GOODS. 

See  BeceiTtng  Stolen  Goods. 

STOPPAGE  IN  TRANSITU. 

See  SaTee,  8  296. 


STREET  RAILROADS. 

See  Carriers;  Railroads. 

n.  BEOUI^TIOK    AND  OPERATIOH. 

8  1 17  (N.Y.Co.Ct.)  In  an  action  for  Injuries 
in  a  street  car  collision,  plaintiff  held  not  neg- 
li^Dt  as  a  matter  of  law  in  driving  around  a 
standing  car  when  he  was  struck  by  a  car  ap- 
proaching- in  the  opposite  direction. — BocoTsn 
V.  Buffalo  ft  L.  B.  Traction  Co..  137  N.  Y.  S. 
75. 

A  traveler  held  not  as  a  matter  of  law  neg- 
ligent in  passing  behind  a  standing  street  car 
receiving  passengers,  when  he  was  strnck  by 
another  car  approaching  at  higb  speed,  because 
of  bis  knowledge  of  defendant's  preTioos  oper- 
ation of  can  In  such  manner.— 'Id. 

STREETS. 

See  Hifbways. 

SUBCONTRACTORS.  , 

See  Bailment,  f  14. 
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SUBROGATION. 

S  (4  (N.T.Sup.)  Wbere  the  purchaser  at  an 
invalid  foreclosare  of  a  second  mortgage  re- 
coaveyed  to  the  holder  of  the  mortgage,  the 
mortgagee  continued  to  hold  the  mortgage  a> 
if  no  foreclomre  had  occurred;  and  a  rabse- 
quent  conveyance  to  a  third  person  operated  in 
equity,  as  an  assignment  of  the  mortgage; 
and  the  third  person,  to  protect  his  interest, 
could  par  the  prior  mortgage  and  be  subrogat- 
ed to  the  rights  of  the  prior  mortgagee.— 
Ketcham  v.  Deutsch,  187  N.  T.  S.  402. 

{26  (N.X.Snp.)  One  who  advanced  money  In 
part  to  diMiharge  a  mortgage  debt  of  an  estete. 
taking  bonds  and  a  mortgage  on  leaseholds  of 
the  estate  as  security,  held  not  entitled  to  sat- 
isfy deficiency  judgments  out  of  testatrix  s  real- 
ty, being  a  mere  volunteer  in  paying  the  orig- 
inal mortrage  debt. — Vose  v.  Conkling,  137  N. 
Y.  8.  1006. 

SUBSTITUTION. 

See  WiUs,  {  664. 

SUIT. 

See  Action. 

SUMMARY  PROCEEDINGS. 

8m  Landlord  and  Tenant,  |  207. 

SUMMONS. 

See  ProceH. 

SUPPORT- 

See  Biecuton  and  Adminlstraton,  |  176: 
Fraudulent  Ckmveyances.  i  80 ;  HuAand  and 
Wife. 

SURETYSHIP. 

Sea  Prindpal  and  Surety. 

SWINDLING. 

See  False  Pretenaes. 

TAXATION. 

See  Appeal,  1 117S:  ConatltutionBl  Lav,  1 229; 
Estoppel,  f  90:  Guaranty,  |  36;  Mandamus, 

I  iia 

n.  coNSTirvnoHAi.  bequiki^ 

MENT8  AKD  RESTBIOTIONS. 

1 47  (N.Y.Sup.)  A  taxpayer  should  be  relieved 
of  realty  taxation,  in  so  far  as  it  amounts  to 
double  taxation.— Manhattan  Beal  Estate  Co. 
T.  Fitz,  137  N.  Y.  S.  864. 

JXVT  AHD  AtSESBKBlfT. 
<C>  Mode  of  AascssmeMt  1m  0«Bei>«l. 

1341  (N.Y.Sup.)  Though  the  provision  of  the 
Tax  Law  as  to  Suffolk  county,  requiring  the 
separate  assessment  of  all  lots  or  parts  of  a 
subdivided  tract  by  making  such  lot  the  unit 
of  assessment,  greatly  increases  the  expense  to 
the  county  and  town,  by  making  the  expenses 
of  publication  to  greatly  exceeu  the  value  of 
the  tax,  tbe  law  must  be  enforced  as  enacted. 


—Manhattan  Real  Sattte  Co.  T.  FIti,  137  N> 

Y.  S.  864. 

(D)  Mode  df  AaaeaasieBt  ttf  Corporat* 

StfMslc.  Propertr,  or  Rceelpts. 

S  376  (N.Y.Sup.)  Id  computing  franchiae  tax 
nnder  Tax  Law,  i  182.  on  the  capital  stodk  of 
a  foreign  corporation  doing  no  business  in  the 
state  of  its  incorporation  and  having  its  prin- 
cipal place  of  business  in  tlUs  state,  open  ac- 
counts due  it  from  nonrealdenti  AeM  to  be  re- 
garded as  a  part  of  the  coipoimtioii'a  capital 
stock  emidoyed  -  in  thia  state.— People  ez  leL 
David  Wlllianu  Co.  t.  Sohmer,  137  N.  T.  S. 
23. 

Where,  on  the  proeeedinga  before  the  State 
Comptroller  to  determiae  the  franchise  tax  oa 
a  foreign  corporation,  the  corporation  did  not 
definitely  prove  the  value  of  furniture  in  the 
offices  of  agendee  in  other  states,  and  in  its 
corporate  report  daimed  no  exemption  on  ao 
count  of  such  investment,  the  Comptroller  prop- 
erly refused  to  deduct  sudi  inveetment  from  the' 
amount  of  capital  stock  employed  in  tUa  state, 
— Id. 

8  391  (N.Y.Sup.)  The  ordinary  rule  fOr  aa- 
seasing  railroad  property  for  taxation  ia  to  add 
the  reasonable  cost  of  reproducing  the  struc- 
tures to  the  value  of  the  roadbed  as  land;  but, 
if  the  structures  are  disproportionate  to  ttie 
use  of  the  land,  they  do  not  add  to  the  value 
of  the  land  the  coat  of  reproduction. — People 
ex  rel.  New  York  Cent.  &  H.  £.  B.  Co.  t. 
Hanking,  187  N,  Y.  S.  365. 

Though  tunnels  and  grades  do  not  add  to  the 
value  of  land  as  such,  the  cost  of  reproducing 
them  is  to  be  induded  in  an  assessment  of  rail- 
road properbr  if  they  are  necessary  to  tbe 
proper  uae  ox  tiie  land  for  railroad  purposes. 
-Id. 

(B)  Aaaeaamemt  Roll*  ov  Boofca. 

|412  (N.Y.Sup.)  Since  tbe  Tax  Law  requires 
that  the  full  valuation  of  property  assessed 
shall  be  stated,  the  entry  of  tne  value  of  realty 
in  the  column  "Total  valuation  of  Real  and 
Persona]  Proi>erty,"  when  there  is  no  personal 
property,  is  deemed  a  aubstantial  compliance 
with  the  atatnte,  not  being^misleadioft— Man- 
hattan Real  Estate  Co.  v.  Fltx,  187  N.  T.  S. 
864. 

1434  (N.Y.Sup.)  A  realtv  tax  held  not  in- 
valid, on  the  ground  that  the  return  waa  not  a 
true  transcript  o(  tbe  assessment  roll.— M;an- 
hattan  Real  Estate  Co.  v.  Fits,  137  N.  Y.  S. 
864. 

Tbe  failure  of  the  return  to  contain  the  name 
of  tbe  owner  would  not  avoid  a  realty  tax; 
Tax  Law,  1  30,  providing  that  the  entry  of 
the  ownera  name  shall  not  afftet  the  validly 
of  the  assessment — Id. 

S  434  (N.Y.Sup.)  The  return  on  unpaid  taxes 
held  to  be  a  substantial  compliance  with  tbe 
statute,  with  respect  to  beinx  a  true  transcript 
of  the  assessment  roll.- Manhattan  Beal  Estate 
Go.  V.  Fits,  137  N.  Y.  S.  867. 

Xin.  UEOAOT,  IHHEBITAJICE,  Ain> 
TBAiraFEK  TAXES. 

I860  (N.Y.Sur.)  In  casea  referring  to  a 
transfer  tax,  the  burden  of  proving  a  dear  leg- 
idatlTe  Intention  to  tax  tte  propwty  rests  up- 
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on  the  comptroller.— In  re  Sannden*  Bstate, 
137  N.  Y.  8.  488. 

f  876  (N.Y.Snr.)  A  devtee  to  the  dty  of  Yon* 
kers.  In  tmst,  to  tonnd  a  trades  school  under 
the  direction  of  the  board  of  education,  held  a 
devise  to  an  educational  (!orporation  within 
Tax  Law,  S  220.  and  not  subject  to  transfer 
tax.— In  re  Sauuders*  EsUte,  137  N.  Y.  8.  43& 

A  bequest  of  money  to  a  city  pnblic  UbraX3r 
is  subject  to  a  transfer  tax. — Id. 

A  bequest  of  money  to  a  county  society  for 
the  prevention  of  cruelty  to  children  is  sub- 
ject to  a  transfer  tax.— Id. 

Bequest  for  alteration  of  cemetery  plot  and 
erection  of  granite  monnment  Aeld  entitled  to 
exemption  from  transfer  tax.— Id. 

TELEGRAPHS  AND  TELEPHONES. 

8ee  Evidence,  Si  148,  4S6;  Pleading,  {  8. 

TENDER. 

tl2  (X.Y.Sup.)  A  tender  of  less  than  the 
purchase  price  of  goods  admitted  to  have  been 
purchased  by  defendsut  held  not  to  affect  the 
right  to  have  a  judgment  for  the  full  value  of 
such  goods.— Ad  Abrahams  Co.  v.  Eomarow, 
137  N.  y.  S.  862.  ' 

TERMINATION. 

See  Malidons  Prosecntion. 

THEATERS  AND  SHOWS. 

See  Corporations,  f  432;  Evidence,  |  456; 
Indictment  and  Information,  |  63;  Injunc- 
tion, S  136;  Licenses^  |  8U;  Principal  and 
Agent,  S  177. 

I  2  (N.y.Sup.)  Laws  1911,  c.  756,  regulating 
moving  picture  shows,  is  a  valid  exercise  of  the 
police  power  to  secure  the  public  ssfety  and 
welfare.— In  re  Whitten,  137  N.  Y.  S.  360. 

{ 3  (N.Y.Sup.)  The  granting  of  moving  pic- 
ture licenses  by  the  mayor  under  Code  of  Or- 
dinances of  New  York  City,  8S  305,  307,  held 
discretionary,  and  not  mandatory. — People  ex 
rei.  Moses  v.  Gavnor.  137  N.  Y.  S.  196. 

The  mayor  of  New  Yorlt  City  did  not  abuse 
his  ^cretion  under  Ordinances  of  New  York 
City,  H  305,  307,  in  refusing  to  graat  a  license 
to  maintain  a  moving  picture  show  adjoining  a 
public  school  and  opposite  the  parish  house  and 
other  buildings  of  a  church.— Id. 

1 3  (N.Y.Sp-Seas.)  An  entertainment  provided 
by  the  management  of  a  restaurant,  consisting 
in  dancing,  singing,  etc.,  held  not  to  constitute  a 
"public  exhibition,'*  within  Oreater  New  York 
Charter,  §S  1472,  1478,  1474,  which  make  it  a 
misdemeanor  to  conduct  a  public  exhibition 
without  a  license.— Pe^  t.  Martlo,  137  N.  Y. 
S.  677. 

§  9  (N.Y.Sup.)  Evidence  in  a  prosecution  un- 
der Penal  Law,  i  484,  for  admitting  children 
under  16  to  a  moving  picture  show,  held  to 
sustain  a  conrlction.— People  v.  TrippI,  137  N. 
Y.  S.  500. 

S  9  (N.Y.Co.Ct)  Omission  from  information 
for  conducting  a  moving  picture  show  of  the 
words  "without  a  license"  held  to  relate  to  a 


matter  of  snb8tance.~-Feople     Wacke,  137  N. 

Y.  8.  652. 

The  exhibitfon  in  a  hotel  of  moving  pIctnTes, 
no  admission  fee  being  charged,  h^U  not  the 
conduct  of  a  common  show  without  a  license, 
within  an  ordinance  passed  pursuant  to  New 
York  Charter  (Laws  1901,  c.  466)  {  51.-Id. 

TIME. 

See  Contracts,  U  212.  237;  Courts,  |  80;  Xdm- 
itation  of  Actions,  8  72 :  Principal  and  Agent, 
I  171;  Principal  and  Surety. 

TITLE. 

See  Brokers,  |  63 :  Charities,  S  35 ;  Replevin ; 
Trusts,  Jl  69.  l34 ;  Vendor  and  Purchaser, 
I  130;  Watem  and  Water  Course^  |  98. 

TORTS. 

See  Assault  and  Battery;  False  Imprisonment ; 
Fraud  ;  judgment,  g  631 ;  Liibel  and  Slander ; 
Malicious  Prosecution ;  Master  and  Servant, 
88  101-332;  Negligence;  Trover  and  Con- 
version. 

1 26  (N.Y.Sup.)  Allegations  that  ft  debtor 
tranateired  his  proper^  in  fraud  of  his  cred- 
itors with  the  aid  of  defendants,  under  a  con- 
spiracy between  him  and  defendants'  agent, 
and  with  the  assistance  of  the  agent,  showed 
a  joint  and  several  liability  by  defendants  and 
the  aeent.-Berg  v.  Bates,  137  N.  Y.  8.  1032. 


TOWNS. 


See  Counties. 


TRADE  UNIONS. 

See  lojunction,  |  223. 

8  I  (N.Y.Sup.)  Laborers  may  form  a  union 
and  agree  that  they  will  not  work  w'**' 
union  material.- Bossert  v.  United  Brotherhood 
of  Oarpenters  and  Joiners  of  America,  137  N. 
Y.  S.  321. 

Where  the  object  of  a  labor  union  or  the  pur- 
pose of  its  action  under  its  rules  is  principally 
the  malicious  injury  of  another  or  his  prop- 
erty, the  agreement  forming  the  onion  is  a 
common- law  conspiracy;  bn^  where  the  par- 
pose  is  only  to  advance  the  Interests  of  the 
members  of  the  union,  the  union  is  not  illegal 
and  Its  rules  may  legally  be  enforced  provid- 
ed the  members  are  left  free  to  leave  the  anion 
and  work  as  they  please.— Id. 

84  (N.Y.Stip.)  It  is  not  Illegal  to  expel  a 
member  of  a  labor  union  for  his  refusal  to  abide 
by  the  rules  of  the  union,  and  it  is  only  when  a 
labor  organization  seeks  to  injure  a  nonunion 
manufacturer  that  the  law  Is  violated.— Bossert 
V.  United  Brotherhood  of  Carpenters  and  Join- 
ers of  America,  137  N.  Y.  S.  321. 

8)7  (N.Y.Sup.)  A  national  plumbers'  associa- 
tion is  liable  for  the  act  of  its  local  union  In 
expelling  a  member  in  disrenrd  of  the  rules 
prescribing  procedure  therefor. — Schonten  t. 
Alpine,  137  N.  T.  8.  380. 

{9  (N.Y.Sup.)  In  an  action  against  a  nation- 
al plumbers*  assodation  for  damages  for  expnl- 
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sioQ  of  a  member,  evideoce  Aeld  to  present  a 

?aeation  for  tbe  inry  whether  plaintiff  was  law- 
ully  expelled.— Schonten  t.  idpine,  187  N.  Y. 
&  380 

WbUe  the  conrta  wUl  not  iaterfare  with  the 
internal  management  of  trade  nniona,  every 
member  will  be  accorded  the  rights  and  prm- 
leges  guaranteed  by  the  euDBtitutioD  and  by- 
laws, and  if  they  are  disregarded  be  may  seek 
redress  in  the  conrta.— Id. 

Though  the  jury's  estimate  of  damages  from 
expulsion  from  a  trade  union  was  liberal,  it  will 
not  be  held  exceaaive  as  a  matter  of  law,  where 
the  ground  of  expulsion  had  little  to  support  it, 
and  there  was  no  auggestloa  that  the  member 
waa  not  faithful  to  the  asaodation  prior  to  his 
expulsion.— Id. 

TRANSFERS. 

Bee  Insurance*  i  198. 

TRANSFER  TAX.  ■ 

See  Taxation,  H  860,  876. 

TREATIES. 

Bee  Bzecntors  and  Adminlstratoia,  |  24. 

TRESPASS. 

See  False  Imprisonment;  Licenses,  S  89. 

TRIAL. 

See  Accord  and  Satisfaction,  |  27:  Appeal,  II 
669,  866,  883,  1010,  10«4 ;  Carriers,  i  321 ; 
Coats;  Criminal  Law.  §1  ti27%,  720,  1137: 
Husband  and  Wife,  f  25 ;  Inaictment  and 
Information,  $  140;  Judgment,  |  230:  Laud- 
lord  and  Tenant,  I  168 ;  Master  and  Servant, 
»  286-289;  Hechanics'  Uens,  $  290;  New 
Trial;  Beferenoe;  Trade  Unions;  Wills,  1 
432. 

IV.  RECEPTION  OF  EVIBEKCE. 

(A)  Introduction,  Otfer,  nnd  AdmlBalon  ol 
BTldenec  In  Oenrral. 

S  M  (N.T.Sup.)  In  en  action  to  determioe  ti- 
tle to  a  piano,  a  will,  introduced  for  the  sole 
purpose  of  showing  the  acquisition  of  the  testa- 
tor's rights  by  the  olaintiff,  held  effective  for 
no  other  purpose.— Schmidt  t.  Schweitzer.  137 

N.  Y.  s.  sot: 

(B)  Order  of  Proof,  Rebattal,  mad  Re- 

S  62  (N.T.Sup.)  nongh,  in  an  action  £w  an 
employe's  wages,  the  question  ot  whether  de- 
fondant  retained  a  certain  aum  a  week  from 
plaintiff's  salary  as  security  againat  plaintiff's 
strilting^  or  whether  it  was  retained  as  compen- 
sation for  wasting  material,  was  not  raised  by 
the  pleadings,  if  it  was  raised  by  plaintiff*B 
proofs  and  waa  material,  defendant  waa  en- 
titled to  offer  counter  proof. — Spitzer  t.  Bosen- 
baum,  137  N.  Y.  S.  855. 

V.  AKomcEirTs  and  oomivoT  of 

COUNSEt.. 

1 109  (N.Y.Sup.)  In  an  action  to  set  aside 
an  agreement,  where  plaintiff's  attorney  stated 


that  there  was  no  claim  of  contention  in  tlie 
case,  that  question  cannot  be  biter  raised  in 
the  trial,  having  once  been  waived. — Griffin  v. 
Griffin,  137  N.  Y.  S.  3. 

{  109  (N.Y.Sup.)  Express  admissions  by  plain' 
tiff's  counsel  In  hia  opening  that  defendantii 
were  judicial  officers  will  limit  general  atl^a- 
tlona  of  the  complaint  to  the  contrary. — Bow- 
man V.  Seaman,  137  N.  T.  8.  668. 

TX.  TAKING  CASE  OR  QUESTION 
FROM  JURT. 

(A)  t^naatlona  of  Law  or  of  FMt  Im  Cten- 
eral. 

I  141  (N.Y.Sup.)  Where  the  plaintiff's  evi- 
dence was  uncontradicted,  except  upon  a  mat- 
ter as  to  which  defendant's  failure  to  produce 
record  evidence  In  lbs  posseasiou  amounted  to 
an  admission,  it  was  proper  to  direct  a  verdict 
for  the  plaintiff.- R.  G.  Packard  Co.  t.  City 
of  New  Yorlt.  137  N.  Y.  S.  9. 

I  141  (N.Y.Sup.)  VSliere,  in  an  action  by  an 
attorney  for  compensation,  the  only  evidence  as 
to  the  reasonablenesB  of  fees,  though  undisput- 
ed, was  expert  testimony,  the  question  was  for 
the  jury.— Stumpf  v.  Coheu,  137  N.  Y.  S.  905. 

1 141  (N.Y.Sup.)  Where  the  evidence  on  an 
issue  was  uncontradicted,  the  court  waa  not  re- 
quired to  submit  the  quation  to  the  jury  be- 
cause all  of  the  evidence  came  from  plaintiffs. 
—Wood  T.  Wise,  137  N.  X.  8.  1017. 

(D)  Direction  o'f  Verdict. 

i  173  (N.Y.Sup.)  While  the  court  may  re- 
aerve  Its  decision  on  plaintiff's  motion  to  set 
aside  the  verdict,  and  afterwarda  set  it  aaide, 
it  cannot  grant  plaintiff's  motion,  made  for  the 
iirst  time  after  verdict,  for  direction  of  a  ver- 
dict in  its  favor.— George  C.  Flint  Co.  v.  Male- 
vinsky,  137  N.  T.  S.  868. 

VH.  INSTRUCTIONS  TO  JURT. 

(B>  HecesBlty  nnd  Subject-Hntter. 

$211  (N.Y.Sup.)  Instructing,  relative  to  a 
person  who  waa  in  defendant's  employ  at  the 
time  and  place  of  the  accident  to  plaintiff,  but 
not  shown  to  liave  been  in  defendant's  employ, 
or  under  its  control,  at  the  time  of  the  trial, 
that  if  it  had  failed  to  produce  any  material 
witness,  the  jury  might  assume  his  testimony 
would  not  lie  favorable  to  the  par^  falling  to 
call  him,  is  error. — Santiago  v.  John  E.  Walsh 
Stevedore  Co.,  137  N.  Y.  S.  OIL 

CD)  Appllonbllity  to  PiendlnKS  and  Kwi- 

denee. 

1252  (N.Y.Sup.)  In  the  absence  of  evidence 
of  any  intervening  cause,  it  was  not  error  to 
refuse  to  instruct  that  t>efore  the  jury  could 
find  against  the  defendant  they  must  find  that 
an  act  of  negligence  by  the  defendant  was  the 
proximate  ceaae  of  the  death.— MitcheU  t.  T. 
A.  GiUeapfe  Co.,  137  N.  Y.  S.  550. 

1 252  (N.T.Sup.)  An  instruction  held  errone- 
ous, where  there  was  no  eridenoe  on  which  to- 
base  it.— Wooster  T.  Nivan  Ca,  137  N.  X.  S. 
899. 
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(E)  Revneata  or  Twmr^rm. 
I  260  (N.T.Sup.)  A  requested  instruction  that 
the  employer  was  only  otdiged  to  ase  reasonable 
care  for  tne  safety  of  the  employ^  held  not  suf- 
ficiently covered  by  an  iDstractfon  merely  that 
tbe  employer  was  not  an  insurer  of  the  em- 
plqy«'8  aafety^Mitchell  t.  T.  A.  Gilleapie  Co., 

137  N.  T.  s:  55a 

{ 268  (K.T.Sup.)  A   requested   charge  being 

Jiroper,  and  the  point  not  having  been  thereto- 
ore  r^erred  to  in  the  charge,  refusal  to  give  it, 
**exeept  aa  already  charged  on  that  point,"  is 
error, — Santiago  t.  John  E.  Walsh  Stevedore 
Co.,  137  N.  Y.  S.  611. 

VTJJ.  GVSTODT.  OONDTTOT.  Aim  D£. 
IJBEBATIOlfS  OF  JURY. 

S315  (N.T.CitvCL)  A  compromise  verdict 
in  favor  of  plaintiff  for  an  amount  not  sup- 
ported by  the  evidence  is  subject  to  vacation. 
— Schener  v.  Manashaw,  137  N.  Y.  S.  5^4. 

S3I7  (N.Y.CityCt)  Defendant  held  entiUed 
to  vacation  of  a  compromise  verdict  In  favor  of 
Xdaintiff,  unsupported  by  any  evidence  as  to 
the  amount  allowed,  tbougb  plaintiff  did  not 
object  thereto.— Schener  v.  Hanashaw.  137  N. 
Y.  S.  534. 

ZX.  VERDICT. 
(A)  General  Verdtet. 

I  330  (X.T.Snp.)  The  verdict  must  fall,  where 
it  cannot  be  said  on  which  of  two  Issnes  it  was 
predicated,  and  then  was  error  In  the  sabmte- 
sion  of  one  of  tbem.— ^ompaon  t.  Peterson,  187 
N.  Y.  S.  635. 

g  340  (N.Y.Sap.]l  After  entering  a  sealed  ver- 
dict, refuf^ing  to  set  it  aside,  and  discharging 
tbe  jury,  the  court  cannot,  without  motion  and 
witboat  notice,  other  than  poblica^on  of  notice 
in  tbe  Law  Journal  that  connael  appear  on  a 
certain  day,  direct  sabstantial  alteration  of  tbe 
verdict  on  unverified  statements  of  jurors,  in 
the  absence  of  tbe  parbr  injored.— Band  v.  Bind- 
sell,  137  N.  Y.  S.  800. 

TROVER  AND  CONVERSION. 

See  Carriers,  S  68. 

n.  ACTIONS. 

(B)  J«rlBdlctlon,  PKvtle*.  Prellniln»r7' 
PrftceedlnsB,  and  Pleading. 

S  33  (N.Y.Sup.)  In  an  action  by  a  village 
against  tbe  clerk  of  the  board  of  water  com- 
missioners of  said  village  for  embemling  mon- 
eys collected  by  said  derk,  an  answer  that  all 
the- moneys  collected  by  him  as  clerk  were  ac- 
counted for  and  paid  over  is  not  demurrable. — 
Village  of  Liberty  v.  Newklrk,  137  N.  ¥.  S. 
494. 

TRUSTS. 

See  Attorney  and  Client,  |  44;  Charities; 
Fraudulent  Conveyances,  §  168;  Limitation 
of  ActiMis,  I  39 ;  Monopolies ;  Perpetuities ; 
Wills,  81  58,  469,  523,  524,  672,  681,  687, 
693. 


I.  CREATION.  EXISTENCE,  AND  VA- 
XJDITT. 

(A)  Bxpiesa  Trusts. 

f  1 1  (N.Y.Sup.)  A  trust  deed  by  insured  in 
life  policies,  specifying  how  plainnff,  as  trus- 
tee, should  apply  the  proceeds  of  insurance,  and 
reserving  the  right  of  revocation  or  modifica- 
tion of  the  trust,  held  valid.— Johnston  v.  Scott, 
137  \.  Y.  S.  243. 

I  13  (N.Y.Sup.)  A  wife's  renunciation  of  her 
rights  under  a  separation  agreement  held  suffi- 
cient consideration  for  a  trust  agreement 
whereby  lier  husband  was  required  to  place 
money  in  tbe  bands  of  a  trustee  to  be  expeoded 
in  the  purchase  of  a  home.— Griffin  v.  Griffin, 
137  N.  y.  S.  3. 

§  46  (N.Y.Sup.)  Insured  in  life  policies  did 
not,  in  making  a  trust  deed  and  transfers  of 
insurance  pobcies  to  the  trustee,  intend  to 
avoid  tbe  statute  of  wills,  but  simply  attempt- 
ed to  direct  what  use  should  be  made  of  tbe 
proceeds  of  tbe  policies  after  his  death.— John- 
ston V,  Scott,  137  N.  y.  S.  243. 

S  58  (N.Y.Sup.)  The  fact  that,  after  the  sur- 
render of  the  right  of  revocation  by  insured  of 
a  trust  in  tbe  proceeds  of  the  polides,  there  re- 
mained in  each  of  tbe  polides  a  recital  of  the 
power  to  change  the  beneficiary,  did  not  invali- 
date tbe  trust— Johnston  t.  Scott,  137  N.  Y.  S. 
248. 

f  59  (N.Y.Sup.)  Under  a  trust  deed  by  insur- 
ed in  life  policies,  trustee  held  to  have  a  pres- 
ent title,  and  beneficiary  in  each  policy  a  vested 
interest  therein,  subject  to  the  exercise  of  in- 
sured's power  of  revocation, — Johnston  v.  Scott, 
137  N.  Y,  S;  243. 

n.  CONSTRUCTION  AND  OPERA- 
TION. 

(B)  Estate  or  Interest  of  Trnstee  and  of 
Cestnl  Q,ne  Trust. 

S  134  (N.Y.Sup.)  Under  a  written  instrument 
executed  by  insured,  a  present  title  and  vested 
interest  during  tbe  life  of  insured  held  to  pass 
to  the  plaintiff  aa  trustee.— Johnston  v.  Scott, 
137  N.  Y.  S.  243. 

I  140  (N.Y.Sur.)  A  bequest  of  a  savings  bank 
deposit  with  directions  to  expend  for  the  benefit 
of  a  friend  of  testatrix  gives  the  friend  an  ab- 
solute interest  which  passes  on  her  death  to 
her  admixdstratrix.— In  re  DibUe.  187  N.  Y.  S. 
86. 

m.  APPOINTMENT,  QVAUFICA- 
TION.  AND  TENURE  OF 
TRUSTEE, 

§  161  (N.Y.Sur.)  Where  a  decree  appointing 
'a  substituted  trustee  in  tbe  place  of  a  testa- 
mentary trustee,  who  resigned,  required  tbe 
new  trustee  to  give  a  bond,  there  is  no  pro- 
vision of  lew  authorizing  tbe  surrogate  to  en- 
tertain an  ordinal  petition  to  cancel  the  bond 
^ven  under  such  decree.— In  re  Bullard,  187  N. 
T.  S.  989. 

S  168  (N.Y.Sur.)  Under  terms  of  will,  where 
testamentary  trustee  dies,  the  surrogate  held 
to  have  no  jurisdiction  to  direct  bis  executor 
to  pay  fund  to  tbe  general  guardian  of  the  in- 
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faut  but  a  new  trustee  mast  be  appointed.— In 

re  Vernon,  187  N.  T.  8.  767. 

V.  SZEOVnON  OF  TaiTST  BT  TltlTS- 
TEE  OR  BT  COTTBT. 

1274  (N.T.Sur.)  Expeoees  of  tnistee  in  de- 
fense of  corpus  of  estate,  and  in  endeavor  to 
increase  the  same,  held  not  chargeable  ajninst 
the  income.— In  re  Heiit,  137  N.  X.  S.  7^ 

8  280  (N.T.Sup.)  Under  Real  Property  Law, 
8  03,  the  rents  and  profits  arising  on  the  share 
of  a  testamentarr  trust  beneficiary  after  his 
death  belong  to  tne  persona  presumntlTe^  en- 
titled to  the  next  eTentual  estate.— Staplea  v. 
Mead,  137  N.  T.  S.  847. 

§282  (N.y.Sur.)  Where  beneficiary  becomes 
entitled  to  a  trust  fond,  on  the  consent  of  the 
trustee  it  may  be  paid  directly  to  the  ezecntor 
of  the  beneficiary.— In  re  Union  Tnut  Co.  of 
New  York,  137  N.  T.  S.  437. 

TI.  ACOOUNTIHO  AlTD  COMPENSA- 
TION Of  TBUSTEE. 

8331  (N.Y.Sup.)  Certain  decrees  of  a  Sur- 
rogate's Court  fixing  the  ralue  of  a  trust  es- 
tate Add  conclusive  in  a  subsequent  suit  to 
compel  an  accounting  by  trustees  of  a  aale 
thereof^-Ooatello  t.  Coatello,  1S7  N.  T.  S. 
132. 

J  331  (N.Y.Sup.)  Under  Code  Civ.  Proc.  88 
2742,  2S13,  held,  that  a  settlement  of  testa- 
mentary trustees'  accounts  is  conclnsive  on  all 
payments  covered  by  it,  but  not  binding  on  in- 
come, etc.,  which  accrued  since  that  time.— 
Staples  V.  Mead.  137  N.  Y.  S.  847. 

TURNPIKES  AND  TOLL  ROADS. 

See  Eminoit  Domain.  H  169,  266. 

UNDERTAKINGS. 

See  Appeal,  I  1231;  Costa,  |  IBS;  Infants: 
Judgment,  f  107 ;  Justices  of  the  Peace,  8 

UNDUE  INFLUENCE. 

See  WU1%  8i  163.  164,  16a 

UNIONS. 

See  Trade  Unions. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  |  814;  Vendor  and 
Purchaser,  1  1A6. 

USURY. 

See  Guaranty,  8  S;  Pleading,  |  9. 

I.  UBUBIOU8  CONTBACT8  A2II> 
TTBANSAOTIONa. 

(A)  HMnre  u«  Valldltr. 

8  1 8  (N.T.Sup.)  Where  a  borrower  of  $40 
agreed  to  pay  oack  $60  in  four  months  and  to 
obtain  a  guaranty  to  secure  payment,  and  he 
confessed  judgment  for  $60  and  $15  costs  and 
$10  for  attorney's  fees  at  the  time  of  the  mail- 
ing of  the  loan,  the  debt  created  was  void  for 
usury,  under  General  Bnsiness  Law,  81  371- 


373,  prohibiting  naary  and  declaring  oRurious 
contracts  void.— William  H.  Henry  ft  Co.  v. 
Pry.  137  N.  Y.  S.  804. 

8  22  <N.Y.8ur.)  A  transaction  involving  the 
assiniment  of  a  legacy  as  security  for  a  note, 
hetatL  Qsnrioos  loan,  so  that  the  leaacy  should 
be  paid  to  the  assignor.— In  re  Baier,  137  N. 
Y.  8.  530. 

<B>  RlKtats  mud  Remedies  of  Parties. 

8  117  (N.Y.Sup.)  Evidence  In  an  action  on  a 
note  held  insufiBcient  to  sustain  the  burden  rest- 
ing on  the  defendant  to  prove  hia  defense  of 
usury.— Gens  v.  Blinder,  137  N.  Y.  8.  868L 

8117  (N.Y.Sup.)  In  an  action  on  a  note,  de- 
fended on  the  ground  of  usury,  a  finding  for 

Slalntiff,  less  a  sum  shown  by  documentary  eri- 
ence  to  have  been  paid  by  defendant  to  plain- 
tiff, held  unsustainable,  since,  if  anch  payment 
was  made,  the  transaction  was  nsnriooa,  neces- 
sitating a  dismisaaL-^oldberg  T.  Blaine,  137 
N,  Y.  S.  8»8. 

(C)  RlKlita  ud  Remedies  mt  Thlvd  Pev- 
■oub. 

8  128  (N.Y.Sup.)  An  innocent  purchaser  of  a 
tisurious  mortgage  may  rely  on  the  mortga^r's 
certificate,  reciting  that  the  mortgage  was  giv- 
en for  the  valuable  considerations  expressed 
therein,  and  that  there  la  no  counterclaim  or 
defenae  ezUtlng.— Rider  v.  Gallo,  137  N.  Y.  S. 
1015. 

A  purchaser  of  a  mortgage  from  an  innocent 
purchaser  thereof  held  entitled  to  enforce  it 
against  the  mortgagor  as  against  the  defense 
that  it  was  void  becnnaa  nsnrioua  in  its  in- 
ception.—Id. 

H.  FENAI.TIE8  AND  FOBFEIT1IBE8. 

8  146  (N.Y.Snr.)-  Offer  by  aasignee  of  legacy, 
without  prejudice,  to  adjust  matter  of  pay- 
ment of  sum  reached  by  subtracting  from 
uaurioua  premium  ttie  amount  of  interest  un- 
paid on  loan,  held  not  to  avoid  forfeiture,  un- 
der General  Business  Law,  8  376. — In  re  Bak- 
er, 137  N.  Y.  S.  530. 

VACATION. 

See  Intoxicating  Liquors.  8  249;  Judgment 
88  143, 145;  ^al.  8  316. 

VALUE. 

See  Good  Wni;  Taxation,  81  391,  43Z 

VENDOR  AND  PURCHASER. 

See  Charities,  I  43:  Execntors  and  Adminis- 
trators, 8  109;  Frauds.  Statute  of.  8  H^l 
Fraudulent  Conveyances,.  |  194 ;  Mortgsges, 
i  621;  Principal  andil:gent,  |i  IISTUT; 
Bailroads;  Sales. 

X.  HBQUiSi'l'lW  AND  VAUDXTT  OF 
OONTBAGT. 

8  14  (N.Y.Sup.)  Where  the  only  consldeia- 
tlon  on  which  a  contract  for  the  Hde  and  pur- 
chase of  real  estate  between  one  as  vendor  and 
another  as  purchaser  is  based  is  the  covenant 
on  the  part  of  the  vendor  to  seQ  and  of  the 
purchaser  to  purchase,  the  covenant  of  the  pur- 
chaser to  purchase  and  par  the  priea  la,  as  ta 
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third  persona  ownifiE  the  land,  without  consid- 
eration, and  they  cannot  enforce  the  contract 
asalnst  the  pnrchaseT.— Baker  t.  KUbnin,  137 
N.  T.  B.  612. 

m.  MOPmCATIOW  on  RESOXSSIOM 
OF  CONTBACT. 

(B)  Reaalaalon  br  Vendor, 

{95  (N.Y.Snp.)  A  contract  vendor  held  to 
have  waived  right  to  forfeit  a  contract  to  con- 
vey for  delay  in  paying  inatallments  of  the 
price,  but  not  a  condition  on  which  part  of  the 
price  was  to  be  remitted.— Pettit  v.  Brooklyn 
Development  Co.,  137  N.  Y.  S.  301. 

nr.  PEBFOBMANCE    OF  CONTRAOT. 

<A)  Tltl«  Eainte  of  Vendor. 

1 130  (N.Y.Sup.)  A  vendor,  who  undertakes 
to  convey  premises  by  good  and  marketable 
title,  is  liable  to  the  pnrcnaser  for  money  ^aid 
upon  the  contract,  where  the  title  is  subject 
to  claims  by  the  heirs  of  one  whose  executor, 
in  excess  of  bis  powera.  bad  conveyed  the  prop- 
eTtr.-Tarco  k.  Triihboli,  137  N.  Y.  S.  843. 

(D)  Pnrment  of  PwrehaM  Monex* 

1 172  (N.Y.Snp.)  On  an  accounting  under  a 
contract  to  convey  a  sawmill  destroyed  by  fire 
and  its  site,  the  purchaser  is  not  chargeable 
with  interest  on  the  price  while  the  vendor  was 
in  posseaslon  with  the  purchaser's  assent.— 
Tnmer  v.  Bryant,  137  N.  Y.  S.  466. 

V.  BIOHTS  AlTD  T.TABTT.ITPBB  OF 
PABTIE8. 

*       <A)  Am  $o  Kmeh.  Other. 

I  196  (N.Y.Snp.)  On  an  accounting  under  a 
contract  to  convey  a  sawmill  and  its  site,  the 
purchaser  is  not  chargeable  with  interest  on 
the  price  while  the  vendor  was  in  possession 
with  the  purchaser's  assent  nor  is  the  vendor 
chargeable  with  use  and  occupation  durins  that 
time,— Turner  v.  Bryant,  137  N.  Y.  S.  466. 

f  199  (M.Y.Bup.)  On  an  accounting  under  a 
contract  to  convey  a  sawmill  and  its  site,  the 
purchaser  is  properly  chafed  with  premiums 
on  insurance  paid  by  the  vendor  for  the  pur- 
chaser's benefit,  with  interest  thereon  to  the 
time  a  fire  destroyed  the  mill;  and  the  pur- 
chaser should  be  credited  with  insurance  pro- 
ceeds received  by  the  vendor,  entitling  him  to 
a  conveyance  on  payment  of  a  balance  due  on 
the  contract.— Turner  t.  Bryant,  187  N.  Y.  S. 
466. 

(C>  Bonn  Fide  Pdrclinaera. 

S  228  (N.Y.Sup.)  A  purchaser,  with  knowl- 
edge that  a  side  track  extended  across  the 
land  and  that  it  had  been  there  for  many 
years,  and  with  knowledge  of  the  manner  of 
the  operation  of  the  track,  takes  title  subject 
to  the  burden  of  the  track.— Donovan  v.  Erie 
R.  Co.,  137  N.  Y.  S.  113. 

1 229  (N.Y.Snp.)  A  purchaser,  to  take  land 
subject  to  liens,  must  be  aware  of  the  liens, 
and  mere  knowledge  of  an  indebtedness  that 
may  ripen  Into  liens  if  the  land  be  unconveyed 


is  insQfficient- Fanning  T.  Belle  Terre  Estates, 
137  N.  Y.  S.  596. 

1 232  (N.T.Snp.)  A  pnidiaser  under  a  toxmi 
deed  Is  not  a  bona  fide  purchaser,  where  he  nu 
made  no  inquiry  of  the  maker,  who  was  in  po(h 
session  of  the  property.— Gaccwppoll  v.  liCnuno, 
137  N.  Y.  S.  643. 

TI.  BXaCEDIES  OF  VEKDOB. 
(B)  Actions  for  Pnrehnae  Money. 

S  305  (N.Y.Sup.)  A  vendee,  who  has  given  a 
purchase-money  mortgage,  cannot,  In  an  action 
by  an  assignee  to  foreclose,  plead  lack  of  con- 
sideration, in  that  the  vendor  had  no  title  to 
part  of  the  premises,  where  hi  has  not  been 
evicted.— Meserole  v.  Williams,  137  N.  Y.  S. 
1046. 

TU.  BEMEDIE8  OF  PUBCHASEB. 

(A)  Reewevr  of  PnrekMie  Honey  Paid. 

t  334  (N.Y.Sup.)  Tenement  House  Law,  1 122, 
as  amended  by  Laws  1909,  c.  354,  |  8,  effective 
May  15,  1909,  held  to  apply  to  prevent  the  pur- 
chaser of  a  tenement  bouse  from  recovering 
damages,  or  the  purchase  money,  because  of  the 
failure  of  a  building  to  comply  with  the  tene- 
ment house  regulations,  as  represented  by  the 
vendors.— BlackmuU  v.  Brandlein,  137  N.  Y.  8. 
607. 

VERDICT. 

See  Appeal,  |  1015;  Trial,  ||  880,  84a 

VESTED  REMAINDERS. 

See  Wnis,  H  627,  634. 

VESTED  RIGHTS. 

Bee  Constitutional  Law,  |  92. 

VETERANS. 

See  Statea,  S  68.  , 

VIEW. 

See  Reference,  |  99. 

VOUCHERS. 

See  Ezecntors  and  Administrators,  |  GOS. 

WAIVER. 

See  Contempt,  {  67;  Contracts,  {  335;  Emi- 


406;  Reference,  f  61;  Trial,  1  109;  Tendor 
and  PordiaaeT,  f  95.  * 

WARDS. 

See  Guardian  and  Ward. 

WARRANT. 

See  Intoxicating  Liquors,  H  248, 


For  esses  In  Dee.  Dig.  ft  Am.  Di|t  Key  No.  Series  *  Indexes  see  same  topic  and  secuoa  (1)  NDUBBR 
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WATERS  AND  WATER  COURSES. 

See  CanalB:  Eminent  Domain,  238,  246; 
Evidence.  }  67 ;  Landlord  and  Tenant,  1 152 ; 
Municipal  CorporationB,  |  205;  Nayifable 
Waters;  Sdioota  and  School  Dittrieta. 

n.  irATVBAI.  WATEK  OOmMES. 

IB)  Be4  and  Banl»  of  Stveam. 

( 93  (N.T.Sup.)  A  monument  or  call  cannot 
be  moved  bj  accretion,  though  title  to  the  land 
formed  may  be.— Somerville  t.  City  of  Mew 
York,  13T  N.  X.  S.  919. 

IX.  pVbuo  water  supplt. 

(A)  Domaatta  aad  Hanlclpal  PnrpoKcs. 

8  203  (X.y.Sup.)  Where  the  board  of  educa- 
tion^ of  T^ckport  was  a  municipal  corporation 
distinct  from  the  city,  the  water  commisBioners 
should  not,  for  nonpayment,  resort  to  remedy 
provided  in  city  charter  of  shutting  off  the 
water  supply  to  the  public  schools;  water  be- 
ing a  public  necessity,  and  the  da^  of  paying 
the  rates  being  a  ministerial  one,  enforceable  by 
mandamus. — Board  of  Education  of  City  of 
Lockport  T.  Bidtmond,  137  N.  X.  S.  02. 

WAYS. 

See  Highways. 

WHARVES. 

See  Partnership,  {  67. 

WILLS. 

See  Charities;  Conversion;  Courts,  SS  200U- 
202;  Evidence,  |  60;  Executors  and  Admin* 
istrators;  Frauds,  Statute  of,  JL  ^27 ;  Life 
Estates,  fi  15 ;  Perpetuities ;  Taxation,  {8 
860,  876;  TriaL  8  54;  Trusts,  ffi  46,  140, 
161,  168,  280,  ^1;  Usury,  H  22,  146;  Wit- 
nesses. 8  202. 

«X.  HATUBE  AEB  EXTENT  QP  TESTA- 
MEETAaT  POWER. 

8  15  (N.Y.Sup.)  Where  testatrix  bequeathed  a 
life  estate  in  certain  property  to  her  husband, 
remainder  to  a  missionary  society,  and  the  hus- 
band died,  the  actual  value,  as  distinguished 
from  the  estimated  value,  of  the  life  estate, 
should  be  considered  in  determining  whether 
testatrix  bad  willed  to  the  missionary  society 
more  than  one-half  of  her  estate  in  violation 
of  Laws  1^  c.  860.— Float  v.  Emanuel,  137 
N.  T.  S.  550. 

8  (5  (N.T.Sur.)  Where  testatrix  devised 
more  than  half '  of  her  estate  to  charitable 
corporations,  in  violation  of  Decedent  Estate 
Law,  I  17,  the  estate  should  be  distributed  by 
first  ascertaining  fta  money  value  at  decedentrs 
death,  subtracting  therefrom  her  debts,  and 
paying  one-half  of  thie  remainder  to  the  cor- 
porate legatees.— In  re  Johnston,  137  N.  Y.  S. 
166. 

III.  CONTRACTS  TO  DEVISE  OR  RE- 
QUEATH. 

8  58  (N.Y.Sup.)  In  an  action  to  have  an  ex- 
ecator  declared  a  trustee,  evidence  held  insuf- 
ficient to  show  the  making  of  a  contract  for 


mutual  wins.— Wallace  T.  WaDaee,  187  N.  7. 

S.  43. 

A  contract  binding  one  to  de^ae  property 
must  be  proved  by  an  instmment  in  writing, 

or  by  certain  and  convincing  parol  evidence. — 
Id, 

In  an  action  to  establish  a  contract  to  devise, 
evidence  held  to  show  that  certain  witnesses 
were  not  disinterested. — Id. 

Testimony  of  verbal  admissions  of  a  decedent 
is  of  slight  probative  force  in  establishing  a 
contract  to  devise.— Id. 

IT.  REQUISITES  AND  VAUDITT. 

(A)  iratnrc  wad  Beseatlala  of  TeatnaeBtst- 
rr  IHspoeftlona* 

8  78  (N.Y.Sup.)  A  statement  that  a  yrm  is 
final  held  not  to  import  an  agreement  that  it 
cannot  thereafter  be  changed.— Wallace  v.  Wal- 
lace, 137  N.  Y.  S.  43. 

8  81  (N.Y.Snp.)  The  scheme  of  a  will  being 
to  make  testator's  wife  and  bis  two  daughters 
equal  beneficiaries,  and  the  part  creating  a 
trust,  chiefly  for  the  daughters,  being  void, 
the  part  making  an  absolute  gift  to  the  wife 
wiU  also  fail.— Davldge  v.  Wiggins,  137  N.  Y. 
S,  127. 

181  (N.Y.Sup.)  Where  a  clause  in  a  will  ad- 
mitted to  probate  is  invalid  because  contain- 
ing an  unlawful  restraint  on  alienation,  it  may 
not  be  validated  by  an  agreement  of  the  par^ 

tie8.-Church  v.  Wilson,  137  N.  Y.  S.  100!£ 

(F)  Mistake,  Undne  IndaeBce.  and  Fraud. 

8  163  (N.Y.Sup.)  PlalntlflB,  in  an  action  to 

set  aside  probate  of  a  will  for  undue  influence 
in  its  execution,  have  the  burden  of  voving 
such  influence.— ^ompson  t.  Peterson,  137  N. 
y.  S.  635. 

That  the  beneficiaries  of  a  will  were  not  blood 
relatives  of  testator  raises  no  presumption  of 
undue  infiuenee. — Id. 

8  164  (N.Y.Sur.)  Wide  latitude  in  the  exami- 
nation of  witnesses  in  a  will  contest  for  undue 
influence  held  permissible,  where  the  wHI  was 
executed  soon  after  another  of  a  different  cfaar- 
acter.— In  re  Barnard's  WiU,  137  N.  Y,  S.  315. 

8  166  (N.Y.Sup.)  Proof  of  undue  Influence  in 
the  execution  of  a  will  must  be  of  a  substantia] 
nature.  Mere  conjecture  or  speculation,  or  the 
possibility,  that  it  may  have  been  used,  is  not 
enough.— Thompson  v.  Peterson,  137  N.  X.  S. 
635. 

I  166  (N.Y.Sur.)  In  a  will  contest,  endence 
held  to  show  that  the  will  was  not  the  result  of 
coercion  and  undue  influence  asserted  upon  the 
decedent  by  the  beneficiary.— In  re  Barnard's 
Wia  137  N.  Y.  a  81B. 

(G)  Revoaatioa  aad  Revival. 

8188  (N.Y.Co.Ct.)  Mutual  wiU  executed  by  a 
widow  and  her  brother  held  revoked  on  widow's 
subsequent  marriage,  under  Decedent  Estate 
Law,  8  36.-Near  v.  Shaw,  137  N.  X.  S.  77. 

V.  PRORATE,  ESTARI.I8HMENT, 
AND  ANNiriiMENT. 

(A)  Probate  and  Bavoeatloa  la  General. 

8  211  (N.X.Sur.)  An  objection  for  want  of 
jurisdiction  to  a  petition  for  a  citation  to  pro- 
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dnce  a  will  nnder  Cede  CSr.  Proc.  t  2621a,  as 
added  by  Laws  1910,  c  358,  should  be  taken  by 
answer,  unless  the  jurisdiction  is  wholly  statu- 
tory.— In  re  Worts  Estate,  137  N.  Y.  S.  97. 

A  petition  under  Code  Civ.  Proc.  |  2621a,  as 
added  by  Lews  1810,  c.  8SS,  for  citation  to  pro- 
duce testameutary  iuBtrumenta  must  be  taken 
either  before  a  decree  of  probate  has  been  en- 
tered or  after  the  Tacation  of  such  decree.— Id. 

(B)  Jwrladfrtlom,  UmltaUona,  uid  IrfMbM. 

1 249  (N.Y.Sur.)  Where  the  domicile  of  a 
married  woman,  dying  In  California,  waa  in 
the  state  and  county  of  New  Yorlc,  the  surro- 
gate of  such  county  baa  jurisdiction  to  pro- 
bate her  last  will. — In  re  McElwaine's  Will, 
137  N.  Y.  S.  681. 

(H)  Bvldence. 

$289  (N.T.Sur.)  The  burden  of  proving  to 
the  aatisfactioD  of  the  surrogate  the  genuine- 
ness of  a  will  and  the  validly  of  its  executinti 
rests  on  the  proponent.— In  re  Jacobs'  Will, 
137  N.  Y.  S.  155. 

1 293  (N.Y.Sur.)  In  a  testamentary  cause, 
the  BDrrosate  is  entitled  to  consider  the  facts 
regardlnc  the  custody  and  production  of  tb« 
testamentary  paper;  that  is,  from  whom  and 
whence  it  came.— In  re  Jacobs'  Will,  137  N. 
Y.  S.  156. 

(302  (N.Y.Sur.)' Proponent's  evidence  in  a 
proceeding  to  probate  a  will  held  insufficient 
to  sustain  the  burden  of  proof  resting  on  her. 
—In  re  Jacobs'  Will.  137  N.  T.  S.  155. 

■ 

(J)  Jndarment  ov  Decree. 

1 346  (N.Y.Sup.)  ▲  decree  admittii^  a  will 
to  probate  ia  under  Code  Civ.  Proc.  S  2625, 
conclusive  only  as  an  adjudication  of  the  valid- 
ity  of  the  will,  but  not  as  to  its  construction 
not  nut  in  issue  as  authorized  by  section  2624. 
—Church  T.  Wilson,  137  N.  Y.  S.  1002. 

(Ii)  PeM  And  Costs. 

f  405  (N.Y.Sur.)  Costs  in  a  will  contest  held 
taxable  against  the  estate,  rather  than  contest- 
ants, where  the  circnmstaDces  apparently  jus- 
tified the  contest— In  re  Bamard'a  WiU,  137 
N.  Y.  a.  315. 

CM)  Operation  and  BCeet. 

S42I  (N.Y.Sur.)  A  decree  that  a  will  of  per- 
sonalty be  admitted  to  probate  is  one  in  rem, 
binding  on  all  the  world,  and  cannot  be  dis- 
turbed except  by  a  direct  proceeding.— In  re 
Work's  Estate,  137  N.  Y.  S.  87. 

$432  (N.Y.Sup.)  Under  Code  Civ.  Proc  | 
2^3a,  declaring  that,  in  an  action  to  set  aside 
the  probate  of  a  will,  the  decree  admitting  it 
to  probate  shall  be  prima  focie  evidence  of  its 
due  attestation,  execution,  and  validity,  it  is 
error  to  instruct  the  jury  that  the  decree  has 
DO  probative  force,  and  is  to  have  no  weight 
as  evidence  on  the  inquiry  of  due  attestation, 
execution,  and  validity  of  the  will.- Thompson 
V.  Peterson.  137  N.  Y.  S.  635. 


▼1.  OOZrSTRlTOTIOll. 

(A)  General  Rnles. 

8  439  (N.Y.Sup.)  The  court,  in  construing  a 
will,  must  seek  to  discover  the  intention  of  tes- 
tator, as  gathered  from  the  language  used, 
guided  by  the  settled  rules  of  construction,  to- 
gether with  the  circumstances  and  the  relation 
of  the  parties.— Hart  v.  ShurUeff,  137  N.  Y.  S. 
249, 

1439  (N.Y.Sup.)  The  Intention  of  testator 
governs  in  the  construction  of  his  will.— Pear- 
son V.  Reed,  137  N.  Y.  S.  306. 

i439  (N.Y.Sup.)  In  determining  whether  a 
will  violates  the  rule  against  perpetuities,  Uie 
testator's  intention,  as  expressed  in  the  will, 
should  be  first  ascertained. — Rasquio  v.  Hamers- 
ley,  137  N.  Y.  S.  578. 

1 446  (N.Y.Sup.)  Where  the  constraction  of  a 
wUl  intended  by  testator  Is  doubtful,  that  con- 
struction which  makes  for  validity  Is  favored.— 
Kasquin  v.  Hamersley,  137  N.  Y.  S.  578. 

1 449  (N.Y.Sur.)  A  testamentary  constrac- 
tion that  prevents  partial  intestacy  Is  favored. 
—In  re  Crofoot's  Will,  137  N.  Y.  S.  430. 

1 46 1  ^.Y.Sup.)  Where  a  gift  to  testator's 
daughter,  oroviaed  that  at  her  death  the  prop- 
erty should  go  to  the  grandchildren  "an^'  to 
the  issae  of  any  grandchild  who  might  have 
died,  the  word  "and"  is  subject  to  construction 
as  meaning  "or,"  if  necessary.— Staples  v.  Mead, 
137  N.  T.  S.  847. 

S  463  (N.Y.Sup.)  When  teatator*s  intention,  as 
expressed  is  the  will,  is  reasonably  clear,  words 
inconsistent  therewith  may  be  disregarded. — 
Sasquin  v.  Hamersley,  137  N.  Y.  S.  678. 

S469  (N.Y.Sur.)  When  testator  made  an  ab- 
solute gift  to  his  wife,  and  then  created  a  trust 
to  invest  and  collect  the  income  add  pay  the 
same  to  bis  children  until  their  marriage,  the 
fact  that  the  provision  creatine  the  trust  in- 
cluded the  wife  did  not  affect  £er  gift.— In  re 
Harris'  WIU,  137  N.  Y.  S.  936. 

f  471  (N.Y.Sur.)  Where  an  estate  is  given  in 
one  part  of  r  wiU  In  clear  and  decisive  terms, 
it  cannot  be  taken  away  or  cut  down  by  sub- 
8e<}ueat  words  that  are  not  as  clear  and  de- 
cisive as  the  words  giving  the  estate. — In  re 
Atkin's  Will,  137  N.  Y.  S.  88. 

Testator's  absolute  gift  of  bia  estate  to  his 
executor  is  not  affected  by  bis  expression  of 
confidence  that  the  estate  will  be  distributed 
in  accordance  with  an  attached  memorandum. 
-Id. 

S  471  (N.Y.Sur.)  Where  two  clauses  or  parts 
of  a  will  are  so  irreconcilable  that  they  cannot 
possibly  stand  together,  the  later  clause  will 
prevail.— In  re  Randall's  Will.  137  N.  Y.  S.  319. 

S48i  (N.Y.Sup.)  The  rule  that  a  wiU  pre- 
sumptively relates  to  conditions  existing  at  tha 
time  of  testator's  death  yleida  to  the  testator's 
intention^rueadell  t.  Fierce,  187  N.  T.  & 

349. 

{487  (N.Y.Sup.)  A  paper  In  the  handwrit- 
ing of  testator,  attached  to  his  will,  is  not 
competent  on  the  guestion  of  the  will  violat- 
ing the  statute  ol  perpetuities. — Davidge  v. 
Wiggins,  137  N.  Y.  S.  127. 
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{487  (N.T.Sar.)  On  probate  of  will,  mem- 
oraDdum  referred  to  in  will  and  attached  there- 
to was  inadmlBsible  in  eTidence. — la  re  Atkin's 
Will,  137  N.  Y.  S.  Sa 

(B)  DMlsnntion  of  D«vlaeea  mnd  X.ev»- 
tee«  and  Their  RespectlTe  Shares. 

S498  (N.Y.Sup.)  A  devise  to  testatrix's  is- 
sue makes  provision  Cor  an  after-bom  child, 
who  becomes  vested  with  his  share  of  the  es- 
tate, sabject  to  be  divested  on  the  happening 
of  the  conditiuDs  specified. — McLean  t,  McLean, 
137  N.  Y.  S.  341. 

1498  (N.Y.Sup.)  The  word  "iaaue"  heid  sus- 
ceptible to  construction  as  meaning  descendants 
of  every  degree,  or  merely  children,  depending 

rn  context. — Rasquin  v.  Hamersley,  137  N. 
S.  578. 

S  500  (N.X.Sup.)  The  word  "parent,"  as  used 
in  a  will,  may  have  a  bearing  on  the  sense  in 
which  testator  employed  the  phrase  "living  is- 
sue"; the  word  being  confined  in  its  original 
sense  to  a  father  or  mother,  but  being  some- 
times used,  in  construing  wills,  to  denote  any 
linca'  duoestor.  in  furtherance  of  testator's  lo- 
tention,— Rasquin  v.  Hamersley,  137  N.  Y.  S. 
67a 

1522  (N.T.Snp.)  A  testamentanr  gift  to  a 
class  is  an  aggregate  gift  to  a  body  of  persons 
living,  but  uncertain  in  number  at  the  time  of 
making  the  gift— Rasquin  v.  Hamersley,  137  N. 
T.  S.  67& 

f  523  (N.Y.Sup.)  Under  a  will  leaving  one- 
third  in  trust  for  daughter's  life,  and  providing 
that  at  the  daughter's  death  the  estate  should 
"then"  go  to  the  grandchildren  "and  to  the  is- 
sue" of  any  grandchild  who  might  have  died 
leaving  issue,  per  stirpes,  share  and  share  alike, 
held,  that  the  grandchildren  took  ttie  remainder 
as  individuals,  and  not  as  meml>ers  of  a  class.— 
Staples  v.  Mead,  137  N.  Y.  S.  S47. 

1524  (N.Y.Sup.)  The  words  of  survivorship 
in  a  testamentary  gift  to  executors,  In  trust  to 
pay  the  iocome  to  a  son  of  testator  for  life,  to 
be  equally  divided  between  his  children  on  his 
death,  and,  if  he  has  none,  to  be  equally  divid- 
ed among  testator's  surviving  children,  refer, 
not  to  the  time  of  the  death  of  testator,  but  to 
the  time  of  the  death  of  the  son.— Truesdell  v. 
Pierce,  137  N.  Y.  S.  349. 

i  524  (N.Y.Sup.)  A  contingent  estate  may  be 
limited  to  persons,  all  of  whom  are  unborn  at 
testator's  death.— Rosqnin  v.  Hamersley,  137  N. 
T.  S.  578. 

S524  (N.Y.Sur.)  Remaindermen,  under  a  will 
directing  investment  in  trust  for  testator's 
nephew  for  life  and  on  his  death  the  division 
of  the  fund  among  his  heirs  at  law,  held  to 
take  direct  from  the  testator;  their  identity 
being  determiued  on  the  nephew's  death. — In 
re  Fay,  137  N.  Y.  S.  983. 

S529  (N.Y.Sur.)  Codicil  to  socoud  duplicate 
of  will  held  to  state  intention  of  testatrix,  and 
to  require  division  of  estate  between  legatees 
named  and  representative  of  deceased  legatee, 
and  division  of  surplus  income  among  the  same 

Etrsons  in  the  same  proportion.- In  re  Van 
oren.  137  N.  Y.  S.  420. 

1 531  (N.Y.Sup.)  The  phrase,  "which  his,  her, 
or  their  parent  would  have  taken  if  liria^,"  is 
often  employed  as  a  conventional  phrase  mean- 


ing that  children  or  iisae  of  a  decdent  are  to 
take  by  representation.— Rasqoin  v.  Hamersley, 
137  N.  T.  ^  678. 

(C)  SarvlvorBklpt  Il*pr«MBtatlo»f  aad 
■■bstltvtloa. 

<  545  (N.Y.Sup.)  Where  there  is  an  absolute 
gift,  denoting  an  intention  that  the  beneficiary 
shall  take  the  same  absolutely  on  testator's 
death,  and  there  is  a  gift  over  in  case  <rf  the 
death  of  the  benefldary  without  issue,  tiie  will 
refers  to  death  without  issue  prior  to  the  tes- 
tator's death,  and  the  beneficiary,  surviving  tes- 
tator, takes  absolutely.- Hart  v.  Shnrtleff,  137 
N.  Y.  S.  24S. 

S  547  (N.Y.Sup.)  A  woman  devised  real  es- 
tate coming  from  her  ancestor  by  giving  the  re- 
mainder to  her  children  sorviving  her  husband, 
made  a  life  tenant  She  had  two  children,  M. 
and  H.  The  former  survived  the  life  tenant 
Beld,  that  M.  took  the  remainder,  and  one  who 
was  her  half-brother  inherited  nothing  from 
her.-McLean  v.  McLean,  137  N.  Y.  S.  341. 

8  554  (N.Y.Sup.)  A  ^t  to  testator's  daughter, 
providing  that  at  her  death  the  property  aihonU 
go  to  the  grandchildren  and  to  the  issue  of  any 
grandchild,  who  might  have  died,  held  snbsti- 
tutional  and  not  original.— Staples  v.  Mead,  137 
N.  Y.  S.  847. 

(D)  Deserlptl*a  ef  Property. 

f564  (N.Y.Sur.)  An  unqualified  ^ft  without 
any  limitation  as  to  continuance  of  the  income 
from  property  is  in  legal  effect  agift  of  the 
^ro|e^j^it8elt.— In  re  Crofoot's  Wul,  137  N. 

S566  (N.Y.Sur.)  Notwithstanding  beqiftet  of 
"all  money  in  any  banks  deposited  in  my  name 
for  my  benefit,"  checlu  drawn  on  deposit  by 
sou  of  testatrix  to  his  individual  account,  a 
part  of  which  he  had  collected  as  her  agent, 
held  to  be  distriboted  as  part  of  the  residue  not 
B^c^ca^bequeathed.— In  ze  Baker.  137  N. 

(B)  ITMnre  of  Baia<es  Md  iBtereats  Cre- 
ated. 

8  597  (N.Y.Sur.)  A  win  giving  all  of  testa- 
tor's property  to  his  widow  "to  hold  and  use 
as  she  may  see  fit  and  proper"  gave  her  abso- 
lute title,  and  not  a  mere  life  estate. — ^In  re 
Crofoot's  Will,  137  N.  Y.  S.  430. 

That  testator  before  his  death  transferred  to 
his  wife  the  greater  part  of  his  proper^  does 
not  tend  to  show  that  a  clause  in  his  will  giv- 
ing all  of  bis  property  to  her  "to  hold  and  use 
as  she  may  see  fit  and  proper"  was  intended 
to  be  limited  to  a  life  estate.— Id. 

Si  60 1  (N.Y.Sup.)  A  will  construed,  and  held 
to  vest  the  fee  in  real  estate  in  the  beneficiary, 
subject  to  the  control  of  the  executor  during 
the  minority  of  the  beneficiary.— Hart  v.  Shurt- 
leff.  137  N.  Y.  S.  249. 

Where  there  is  a  clear  and  certain  devise  of 
a  fee,  the  estate  will  not  be  lessened  by  snbse- 
qoent  words  of  the  will,  wliich  are  ambiguous. 
-Id. 

§614  (N.Y.Sur.)  A  will  giving  testator's 
property  to  his  widow  should  not  be  construed 
as  limiting  the  gift  to  a  life  estate,  unless  the 
language  plainly  requires  it — la  re  Crofoot's 
Will.  137  N.  y.  S.  430. 
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1 627  (N.T.Sup.)  A  will  k€ld  to  give  testator's 
granddiildTen  &  vested  lenutinder  in  severalty, 
and  not  Jointly.— Staples  v.  Mead,  187  N.  Y.  S. 

847. 

(F)  Tested  or  0*atls*eB«  rad  In- 

tensta. 

1634  (N.T.Sup.)  A  sift  to  testator's  daugh- 
ter, providine  that  on  her  death  the  estate 
should  "then  go  to  the  grandchildren  and  to 
the  issue  of  deceased  grandchildren,  held  to  give 
the  grandchildren  a  vested  remainder.— Staples 
V.  Mead,  137  N.  Y.  S.  847. 

Adverbs  of  time,  snch  as  "upon"  "then," 
"from  and  after,"  etc.,  in  the  devise  or  be- 
quest of  a  remainder  limited  upon  a  life  es- 
tate, are  construed  to  nlate  merely  to  the 
time  of  enjoyment  of  the  estate,  and  not  to  11b 
vesting  in  interest— Id. 

(634  (N.Y.Snp.)  Where  testator  devised  real 
estate  to  his  wife  during  widowhood,  and  pro- 
vided that,  if  she  should  die  during  the  lifetime 
of  his  children,  J.  and  K.,  the  property  should 
be  divided  between  them,  and,  should  either  of 
the  children  die,  the  portion  belonging  to  the 
deceased  child  should  revert  to  the  next  of  kin, 
and  the  children  predeceased  the  wife,  J.  dying 
before  K.,  K.  took  the  property.— McLean  v. 
McLean,  137  N.  T.  S.  341. 

f  634  (N.Y.Sup.)  A  testamentary  gift  in 
trust  to  execntors  to  pay  a  son  the  income  for 
life,  and  at  his  death  to  divide  the  corpus 
«qnally  between  bis  children,  and,  if  he  has  none, 
equally  among  testator's  surviving  children, 
sivea  the  testator's  surviving  children  a  conttn- 

Sent  estate.— Truesdell  v.  Pierce,  137  N.  Y.  S. 
49. 

f  634  (N.T.Sup.)  Testamentary  gift  of  a  re- 
mainder to  the  issue  of  a  certain  person  living 
at  a  life  tenant's  death  is  a  contingent  remain- 
der, where  that  person  was  nnmarried  at  testa- 
tor's death.— Rasquin  v.  Hamersley,  137  N.  Y. 
S.  f>78. 

Where  a  will  provides  that,  on  death  of  a  life 
tenant,  the  property  sbaM  go  to  the  issue  of  a 
specified  person  then  living,  the  gift  is  deemed 
as  vested  at  the  termination  of  the  precedent 
Mtate  in  the  persons  who  then  answer  the  de- 
scription of  issne.  in  the  absence  of  words  from 
which  a  different  Intent  might  properly  be  im- 
plied.—Id. 

(H>  Batn<es  In  Trust  Powers. 

1 672  (N.Y.Sur.)  A  will  held  to  convey  one- 
third  of  the  testator's  lands  to  his  eldest  child, 
subject  only  to  the  executor's  power  of  sale.— 
In  re  Hazeiton,  137  N.  T.  S.  ^7. 

A  will  held  to  impliedly  devise  land  in  trust 
to  invest  and  collect  income  and  apply  for  the 
benefit  of  testator's  children,  who  were  infants, 
rendering  the  executrix  snbject  to  eharee  there- 
for upon  her  accounting. — Id. 

8  681  (N.Y.Sup.)  Under  Real  Property  Law. 
fl  97,  99,  105,  executor  of  a  will  held  vested 
with  a  naked  power  in  trust,  subject  to  the  ex- 
ecution of  which  the  testator's  interest  in  the 

S remises  pitBsed  upon  his  death  to  his  heirs  or 
evisees,- Turco  v.  Trimboli.  137  N.  Y.  S.  343. 


1 687  (N.Y.Snr.)  A  ben«fidary  entitled  to 
the  income  of  a  fund  for  life  is  not  excluded 
as  a  next  of  kin  from  the  ultimate  ownership 
of  the  trust  fund,  where  there  is  no  valid  dis- 

Eosition  of  the  fund  by  the  remainderman. — 
a  re  Halsted,  137  N.  Y.  S.  433. 
Will  construed,  and  a  beneficiary  of  the  trust 
fund  thereafter  being  the  only  heir  at  law  and 
next  of  kin  of  the  remainderman  became  the 
absolute  owner  of  the  estate  subject  to  bis 
own  life  estate.— Id. 

S603  (N.Y.Sup.)  Under  power  in  trust,  ex- 
ecutor held  not  empowered  to  exchange  prop- 
erty.—Turco  T.  Trimboli,  187  N.  Y.  S.  343. 

(I)  AottoaM  to  Oonatrae  Wills. 

1697  (N.T.Sup.)  Where  a  family  agreanent 
for  tbe  settlement  of  a  testator's  estate  wu 
not  binding  on  infant  beneficiaries  and  tiie  ex- 
ecutor, the  agreement  was  not  available  to 
them  as  a  basis  for  estoppel  as  against  a  party 
to  the  agreement,  and  such  party  may  main- 
tain an  actipn  for  the  construction  of  the  will 
of  testator.— Church  v.  Wilson,  137  N.  Y.  S. 
1002. 

{698  (N.T.Sup.)  An  executor,  to  obtain  an 
accoontinf  in  the  Supreme  Court,  must  set 
forth  spedal  facto  showing  that  complete  jus- 
tice cannot  be  had  in  the  Surrogate's  Court; 
and  where  the  Supreme  Court  construed  a  will 
in  an  action  brought  for  that  purpose,  the  ex- 
ecutor may  not  again  sue  in  the  Supreme  Court 
to  construe  the  will,  in  the  absence  of  a  show- 
ing that  adequate  relief  cannot  be  given  in  the 
Surrogate's  Court:— Ungrich  t.  Ball,  137  N.  T. 

s.  722! 

S705  (N.Y.Sup.)  A  judgment  of  the  Su- 
preme Court,  construing  a  will  and  directing 
the  executor  to  reduce  the  estate  to  cash  and 
deduct  therefrom  the  codta  of  administration, 
dividing  the  balance  into  two  equal  parts,  and 
deduct  from  one  of  the  parts  a  specified  sum, 
and  pay  the  residue  of  such  part  to  a  ben- 
eficiary named,  sufficiently  directa  the  executor 
in  the  settlement  of  tbe  estate,  and  he  may 
not  again  sue  in  the  Supreme  Court  to  construe 
the  will.— Ungricfa  T.  Ball.  137  N.  T.  S.  722. 

1 706  (N.T.Sup.)  Under  Code  Civ.  Proc  f 
9(3,  the  Appellate  Division  on  appeal  from  a 
judgment  coaatruing  a  will  may  modify  the 
judgment  and  add  appropriate  provisions  for 
the  construction  of  the  will.— Ghnrch  t.  Wil- 
son, 187  N.  T.  S.  1002. 

Vn.  RIGHTS  AND  LIABTZ.ITIES  OF 
DETISEE8  AND  LEGATEES. 

(A)  Matnre  of  Title  Rfsfets  In  Gen- 

cr»l. 

9  732  (N.T.Sup.)  A  legacy  is  presumably 
payable  from  testator's  personal  property,  and 
IS  not  a  lien  on  his  land.— Pearson  v.  Beed,  137 
N.  Y.  S.  306. 

8  732  (N.Y.Snr.)  Where  a  will  left  to  testa- 
tor's wife  bU  his  personal  estate  and  the  life  use 
of  his  real  estate,  with  remainder  to  nephews 
and  nieces,  the  personal  estate  must  satisfy 
legacies  given  by  subsequent  clanses  of  the  wilt. 
—In  re  Randall's  Will,  137  N.  Y.  8.  319. 
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<F)  I<esMlea  ChsvffeA  Prapmtr* 
t«te»  Imt«ve«t. 

S  820  (N.T.Sap.)  A  will  coDstrued,  and  held, 
that  a  legacy  was  not  a  charge  on  testator's  real 
estate.— Pearson  t.  Beed,  137  N.  Y.  S.  806. 

WITNESSES. 

See  Oriminal  Law,  |  42 ;  Bvldenee ;  Bzecntioii, 
H  898,  417;  Execnton  and  Administratoti, 
g485^0b8tractin|^Qatice,  S  *t  Trial,  | 

IX.  OOMFETENCT. 

(A)  CapMltr  «Bd  QsKllflcntloBB  !■  Gen- 

eral. 

146  (N.T.Snr.)  Under  Code  Gt.  Proc.  I 
882,  the  fact  that  witnesses  are  profesgional 
sporting  book-makers  does  not  affect  their 
competencr.  hut  ^oes  only  to  their  credibility. 
—In  re  Jacobs'  WUl,  137  N.  Y.  S.  165. 

(C)  Teatimenr  «f  Parties  or  Peraons  In- 
terested, for  or  KKnlnst  Representa- 
tlvea,  Snrrivorsi  or  Sncccssors  In  Title 
or  Interest  of  Persons  Deceased  or  In- 
competent. 

S 159  (N.Y.Sur.)  On  hearing  of  persoDal 
claim  of  an  executrix  for  sums  collected  by 
testator,  qnestioD  to  claimant,  whether  she  had 
any  of  the  payments  in  Question,  is  prohiUted 
by  Code  Civ.  Proc.  |  829.— In  ra  Brown's  Es- 
tate, 137  N.  Y.  S.  978. 

(D)  Omfldenttal  Relntlons  and  Privileged 

Contmnnleatlons. 

8  202  (N.Y.Snp.)  Under  Code  Qv.  Proc.  f 
836,  a  law  clerk  and  a  law  stenographer  in  the 
office  of  attorneys  held  not  competent  witnesses 
to  prove  the  execution  of  wills  drawn  by  such 
attorneys,- Wallace     Wallace,  137  N.  Y.  S.  43. 

1202  (N.T.Sup.)  Under  Code  Civ.  Proc.  { 
836.  testatrix's  attorney  Held  incompetent  to 
testify  to  commanlcations  had  with  her  during 
the  preparation  of  her  will,  as  bearing  on  the 
issae  of  undue  influence. — BiDtelen  v.  Schaefer, 
137  N.  Y.  S.  527. 

Testatrix's  attorney  in  the  preparation  of  her 
will  held  incompetent  to  testify  that  no  other 
person  gave  him  data,  facts,  or  instructions 
with  reference  to  the  preparation  of  the  will. 
—Id. 

S2I0  (N.Y.Sup.)  The  right  of  a  personal 
representative  to  object  to  the  admission  of 
'privileged  commanications  to  an  attorney  held 
not  precluded  by  failure  to  object  to  the  ad- 
mission of  such  testimony  in  a  related  case.— 
WaUace  v.  Wallace,  187  N.  Y.  8.  43. 

HI.  EZAMIHATIOir. 

(A)  Taldms  Testimony  In  General. 

I  255  <N.Y.Sup.)  Code  Oiv.  Proc.  |  836,  held 
not  to  permit  an  attorney  to  testi^  as  a  sub- 
scribing witness  to  the  execution  of  a  will, 
where  his  memory  was  refreshed  bytestimony 
incompetent  under  section  836.— Wallace  r. 
WaUace,  187  N.  Y.  8.  4S. 

(B)  Crosa-Bzamlnation  and  Re-BjoMnln^ 

tlon. 

1275  (N.T.Bup.)  Though  to  permit  an  infant 
onder  lo  to  run  a  dangerooa  machine,  In  viola- 


tion of  Labor  Law,  |  81.  li  prima  fad*  evi- 
dence of  Degligence,  and  in  an  action  for  per- 
sonal injuries  from  such  a  machine  the  court 
cannot  declare  such  child  guilty  of  contributory 
negligence  as  a  matter  of  Jaw,  yet  it  was  error 
not  to  permit  the  defendant  to  cross-examine 
the  plaintiff  on  the  qaestion  of  his  contributory 
negligence.— Baehmann  t.  Little,  137  N.  Y.  S. 


XV,  CMDIBIIJTT,  nCPEAOHMEHT, 
OOHTBADICTION.  AND  OOB- 
BOBOBATION. 

CA)  In  General. 

1323  (y.Y.Snp.)  Where  a  witness  for  the 
people  was  not  shown  to  be  adverse,  conversa- 
tions between  tlie  vritness  and  the  district  at- 
torney and  police  ofSeers  held  Inadmisnble.- 
Peo^e  T.  Goldfarb,  187  N.  Y.  S.  284. 

(C)  Interest  and  Bias  of  Witness. 
1366  (N.Y.Sup.)  Where  a  witness  for  the 
state  was  indicted  for  the  same  offense,  it  was 
error  to  exclude  evidence  by  defendant  to  show 
why  the  indictment  against  the  witness  bad  not 
been  tried^«ople  T.  Qoldfarb,  137  N.  Y.  & 
284. 

WORDS  AND  PHRASES. 

"Abdoction."— People  ex  rel.  Howey  v.  WardeD 
of  City  Prison  (N.  Y.  SupJ  137  N.  T.  S.  2(W. 

"Accurate  cross-sections."— R.  G.  Packard  Co. 
V.  City  of  New  York  (N.  Y.  Sup.)  137  N.  Y. 
S.  9. 

"Adjacent  lands." — Dooley  v.  Proctor  &  Gam- 
ble Mfg.  Co.  (N.  Y.  Sup.)  137  N.  Y.  S.  737. 

"All  money  in  any  banks."— In  re  Baker  (N. 
y.  Sur.)  187  N.  Y.  8.  58a  „ 

"And."-Staples  v.  Head  (N.  Y.  Sup.)  187  N.  Y. 
S.  847. 

"Book-maker."— People  ex  rel.  Shane  r.  Oit- 

tens  (N.  Y.  Sup.ri87  N.  Y.  S.  670. 
"Book-making."— People  ex  rel.  Shane  v.  Git- 

teni  (N.  Y.  Sup.)  137  N.  Y.  S.  670. 
"Capital."— In  re  Bunker's  Estate  (N.  Y.  Sur.) 

137  N.  Y.  S.  104. 
"ChariUble  ase."— In  re  Davis'  Will  (N.  Y. 

Sur.)  137  N.  Y.  S.  427. 
"CommisBiou."— Oliver  Refining  Co.  v.  Aspe- 

gren  (N.  Y.  Snp.)  137  N.  Y.  S.  1057. 
"Corresponding  uieorettcal  sections."- R.  O. 

Packard  Co.  v.  City  of  Mew  York  (N.  T. 

Sup.)  137  N.  Y.  S.  9. 
"Dangerous  machine."— Baehmann  t.  little  (N. 

Y.  Sup.)  137  N.  Y.  S.  699. 
"Defective."— Bell  v.  Proctor  &  Gamble  Mfg. 

Co.  (N.  Y.  Sup.)  137  N.  Y.  S.  266. 
"Dividends."— In  re  Bunker's  Estate  (N.  T. 

Sur.)  137  N.  Y.  8.  104. 
"Domicile  of  origin."— In  re  McESwaine's  WiU 

(N.  Y.  Sur.)  137  N.  Y.  S.  681. 
"Duly  submitted."- People  t.  Tarter  (N.-  Y. 

Sup.)  137  N.  Y.  S.  462. 
"Educational  corporation." — In   re  Saunders* 

Estate  (N.  Y.  Sur.)  187  N.  Y.  S.  48a 
"Enacting  clause."— Mackmall  v.  Brandlein  (N. 

Y.  Sup.)  187  N.  Y.  S.  607. 
"Estimate.'*— O'Hehir  v.  Central  New  Bi^land 

Ry.  Co.  (N.  Y.  Sup.)  137  N.  Y.  S.  627. 
"Final  determinatiOD."--EeyBtone  SUbe  Const. 

Co.  V.  Williams  (N.  Y.  Sop.)  IST  N.  Y.  & 

405. 
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"Final  proceedinir."— McOfaia  T.  Lfghthow  (N. 
■y.  Sur.)  137  N.  T.  S.  110. 

"B*randnleiit.'*— In  re  ObjectionB  to  Nomina- 
tion Certificate  of  Baillee  for  Mayor  of  Citj 
of  Cohoes  (N.  Y.  Sup.)  137  N.  t.  S.  957. 

"Fraudulent  and  forged  certificate."— In  re 
Shook  (N.  T.  Sup.)  137  N.  T.  S.  834. 

"From  and  after."— Staples  v.  Mead  (N.  Y. 
Sup.)  137  N.  T.  S.  847. 

"Front"— Dooley  v.  Proctor  &  Gamble  Mfg. 
Co.  (N.  y.  Sup.)  137  N.  T.  S.  737. 

"Full  faith  and  credit."— Ex  parte  Stewart  (N. 
Y.  Slip.)  137  N.  Y.  S.  202. 

"Hcira  at  law."-In  re  Fay  (N.  T.  Snr.)  137 
N.  Y.  S.  983. 

"Hold  and  use  as  she  may  see  fit  and  proper." 
—In  re  Crofoofs  WIU  (N.  Y.  Snr.)  137  N. 
Y.  S.  430. 

"Xccome."— In  re  Bunker*!  Estate  (N.  T.  Sar.) 

137  N.  Y.  S.  104. 
"Information."- Peoplp  t.  Wacke  (N.  T.  Co. 

Ct.)  137  N.  Y.  S.  652. 
"Injured."- Lewis  v.  London  &  liancasfaire  Fire 

Ins.  Co.  (N.  T.  Sop.)  137  N.  Y.  S.  887. 
"Intended  regulation.  —In  re  Thirteenth  Ave. 

in  the  Borough  of  Queens,  City  of  New  York 

(N.  Y.  Sup.)  137  N,  Y.  S.  7. 
"Isbup."— Rnsnuin  v.  Hamersley  fN.  Y.  Sup.) 

137  N.  Y.  S.  578:  Staples  v.  Mead  (N.  Y. 

Sup.)  137  N.  Y.  S.  847. 
"Laborer." — People  ex  i-el.  Schopnwald  v.  Tre- 

man  (N.  Y.  Sup.)  137  N.  Y.  S.  64. 
"License." — People  ex  rel.  Moaes  v.  Gaynor 

(N.  Y.  Sup.)  137  N.  Y.  S.  196. 
"Moneys  paid  into  court."— Harris  t.  Broadway 

Savings  Inst.  (N.  Y.  Sup.)  137  N.  Y.  S.  234. 
•'Negotiable  bill  of  exchange." — Tiadale  Lum- 
ber Co.  T.  Piquet  (N.  Y.  Sup.)  137  N.  Y. 

S.  1021. 

"Office."— Althauae  t.  Guaranty  Trust  Co.  of 
New  York  (N.  Y.  Sup.)  137  N.  Y.  S.  943. 

"Office  for  the  transaction  of  business."— Alt- 
hauee  v.  Guaranty  Trust  Co.  of  New  York 
(N.  Y.  Sup.)  137  N.  Y.  S.  945. 

"Officer  having  a  general  superiotendence  of  its 
coucemB."— Loughlin  v.  Wocker  (N.  Y.  Sap.) 
137  N.  Y.  a.  257. 

"Order  affecting  substantial  right." — In  re  Kel- 
ly (N.  Y.  Sup.)  137  N.  Y.  S.  1099. 

"Parent." — Rasquin  v,  Hameraley  (N.  Y.  Sup.) 
137  N.  Y.  S.  578. 

"Person  aggrieved." — In  re  Clark  (N.  Y.  Sup.) 
137  N.  Y.  S.  218;  Rale  v.  McDennott  (N. 
Y.  Sup.)  137  N.  Y.  S.  975. 


"Proviso.*'— MackmnD  t.  Bmndldn  Of.  T.  Snp.) 

137  N.  Y.  S.  607. 
"PubUc  exhibition."— People  t.  Martin  (N.  Y. 

Sp.  Sess.)  137  N.  Y.  S.  677. 
"Begolar  clerk."— In  re  Donnelly  (N.  Y.  Snp.) 

J37  N.  Y.  S.  780. 
"Begnlar  engagement**— Lewis  v.  Blackwood 

(N.  Y.  Sup.)  137  N.  Y.  8.  1061. 
"Repairing." — People  ez  rel.  Keller  v.  City  of 

Buffalo  (N.  Y.  Sup.)  137  N.  Y.  S.  464. 
"Repavement"— People  ex  rel.  Keller  v.  City 

of  Buffalo  (N.  Y.  Sup.)  137  N.  Y.  S.  464. 
"Rea  ipsa  loquitur  doctrine."— Rosenblum  t. 

Brooklyn  Heights  B.  Ca  (N.  Y.  Snp.)  187 

N.  Y.  S.  107a 
"Scaffold."— Holsapple  t.  International  Paper 

Co.  (N.  Y.  Sup.)  137  N.  Y.  S.  450. 
"Structure."— Watson  t.  Empire  Engineering 
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See  Torts. 


For  eases  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  BotIm  ft  Indexes  iw  same  topic  and  section  (D  NUHBES 


Digiiized  by 


Digiiized  by 


Google 


TABLES  OF  NEW  YORK  SUPPLEMENT  CASES 


APPEARING  IN  OTHER  REPORTS 


VOL.  148,  APPELLATE  DIVISION  REPORTS 


A.Dlv. 

N.T. 

1  A.DlT. 

N.Y. 

A-Dlv. 

N.Y. 

A.DlT. 

M.Y. 

A.Dlv.  N.Y. 

A-DlT. 

M.T. 

A.D1T. 

N.T. 

Rep. 

Supp. 

Rep.  . 

Supp. 

Rep. 

Supp. 

Rep. 

Supp. 

Rep.  Supp. 

Rep.  . 

Supp. 

Rep. 

Bapp. 

P«. 

Vol 

Pg. 

Fg. 

Vol 

Pg. 

Pg. 

Vol.  Pg. 

Pg. 

Vol 

Pg. 

926 

Pg. 

Vol. 

Pg. 

Pg. 

Vol 

Pg. 

Pg. 

Vol.  Pg. 

1 

133 

1017 

129 

132 

116 

238 

132 

1028 

384 

132 

642 

132 

1098 

678 

133 

293 

784 

133 

206 

8 

133 

130 

135 

132 

113 

241 

133 

8 

392 

132 

808 

546 

133 

60 

680 

133 

273 

786 

133 

207 

14 

132 

233 

137 

131 

1010 

243 

132 

344 

396 

182 

816 

549 

133 

947 

682 

182 

990 

787 

133 

295 

21 

132 

139 

132 

1061 

246 

133 

346 

400 

132 

804 

663 

133 

84 

68S 

132 

892 

791 

133 

247 

26 

131 

1027 

m 

133 

197 

247 

132 

111 

403 

132 

964 

664 

132 

964 

692 

132 

1016 

794 

133 

243 

81 

131 

1006 

146 

133 

118 

249 

132 

112 

412 

132 

9S0 

571 

133 

161 

693 

132 

946 

797 

133 

291 

34 

131 

1048 

1G0 

132 

1026 

251 

133 

159 

417 

132 

784 

673 

132 

560 

697 

132 

859 

799 

133 

363 

37 

131 

1083 

153 

132 

368' 

258 

133 

152 

422 

132 

895 

679 

132 

939 

703 

132 

986 

802 

133 

346 

40 

131 

1050 

155 

132 

664 

368 

132 

99 

435 

132 

1088 

582 

132 

824 

706 

133 

1 

805 

133 

884 

44 

132 

1063 

157 

133 

1023 

275 

132 

126 

440 

132 

79S 

584 

132 

868 

713 

132 

1012 

808 

133 

699 

49 

1S2 

1086 

159 

132 

1060 

280 

132 

11 

444 

132 

1069 

588 

133 

228 

718 

132 

811 

813 

133 

44 

&t 

132 

1066 

161 

132 

1092 

284 

132 

1094 

452 

132 

971 

598 

133 

372 

721 

132 

988 

815 

133 

746 

66 

132 

1063 

164 

132 

1066 

286 

132 

217 

466 

152 

980 

613 

133 

383 

723 

132 

937 

824 

133 

HO 

61 

131 

1032 

168 

132 

1030 

291 

132 

304 

473 

132 

821 

615 

133 

298 

727 

132 

758 

828 

133 

614 

63 

121 

1030 

173 

132 

1096 

296 

132 

124 

477 

132 

1041 

622 

133 

303 

728 

132 

1U7 

833 

133 

677 

63 

132 

14 

177 

133 

129 

298 

132 

1046 

481 

132 

996 

623 

133 

239 

730 

132 

813 

839 

133 

B28 

68 

181 

994 

185 

133 

S08 

304 

133 

168 

483 

132 

968 

628 

133 

226 

733 

133 

322 

840 

133 

531 

70 

133 

200 

193 

132 

S09 

307 

133 

as 

487 

182 

994 

631 

133 

200 

738 

138 

345 

843 

133 

606 

74 

133 

44 

197 

132 

1003 

324 

132 

1026 

489 

133 

92 

635 

133 

256 

739 

133 

340 

848 

133 

668 

78 

132 

108! 

1»9 

133 

2S4 

326 

133 

23 

493 

133 

863 

637 

133 

214 

744 

133 

361 

m) 

133 

617 

86 

132 

1069 

206 

133 

103 

330 

132 

1084 

500 

132 

1038 

639 

133 

225 

747 

133 

422 

854 

133 

595 

89 

183 

1101 

211 

133 

536 

331 

132 

860 

503 

133 

829 

641 

133 

271 

751 

133 

348 

S60 

133 

601 

94 

133 

1061 

217 

133 

46 

334 

132 

wn 

612 

132 

835 

644 

133 

261 

758 

133 

336 

864 

133 

623 

P6 

133 

1074 

219 

133 

1044 

345 

132 

885 

514 

132 

789 

647 

133 

425 

763 

133 

289 

867 

133 

612 

110 

133 

18 

222 

132 

1021 

355 

132 

871 

518 

132 

782 

651 

133 

216 

766 

133 

320 

871 

133 

m 

J16 

131 

1021 

225 

133 

304 

3G3 

133 

20 

520 

132 

960 

658 

133 

202 

767 

133 

328 

879 

133 

m 

120 

131 

1024 

227 

132 

1004 

366 

131 

993 

525 

133 

145 

663 

133 

221 

776 

133 

245 

883 

132 

1043 

121 

132 

176 

230 

133 

57 

36S 

132 

850 

533 

132 

933 

668 

133 

2SS 

779 

133 

319 

•883-938 

124 

132 

68 

234 

132 

1114 

378 

132 

842 

639 

132 

iol 

671 

133 

314 

m 

m 

«9 

*lf emoraudum  decisions ;    parallel  cttatlona  not  required. 


VOL.  148,  APPELLATE  DIVISION  REPORTS 


Arker  v.  Scott  032  N.  T.  S.  11201  

Akhurst  v.  National  Starch  Co.  (132  N.  Y. 

S.  1120)   

Akhurst  v.  National  Starch  Co.  (133  N. 

Y.  s.  nil)  

Alexander  v.   Wrisht   &  Alexander  Co. 

(13a  N.  Y.  S.  1117)  

Allen.  Matter  of  (131  N.  Y.  S.  1027)  

Allen.  Matter  of  (133  N.  Y.  S.  1121)  

Alleo  V.  United  Engineerinp  Co.  (Strah- 

mann  t.  Yorkville  Bank.  132  N.  Y.  S. 

1147)   

Alliance  Bank  v.  Engel  (132  N.  Y.  S. 

1120)   

Althaua  T.  Giroux  Consolidated  Mines  Co. 

(132  N.  T.  S.  1120)  

137N.T.S. 


Page 
894 

808 

937 

937 
20 
018 


913 
899 


Page 

Altman  v.  Geiershofer  (132  N.  Y.  R.  1120)  899 
American    Baptist    Publication    Soc.  v. 
Comptroller  of  State  of  New  York  (Id 
re  McCormick's  Estate,  133  N.  Y.  S. 

1131)  036 

Amos  Coal  Co.  v.  George  V.  Fowler  Real- 
ty Co.  (133  N,  Y.  8.  1115)  936 


899 


913 
(1225) 


Anderson  v.  American  Woolen  Co.  (132 

N.  Y.  S.  1120)  

Anderson  v.  C^lark  Bros.  Co.  (133  N.  Y. 

S.  nil)    036 

Anderson  v.  PouRhkeepsie  Light,  Heat  & 

Power  Co.  (133  N.  Y.  S.  1111)  927 

Appel  V.  People's  Surety  Co.  ot  New  York 
(132  N.  Y.  S.  200)...   70 


Digilized  by 


Google 


1226 


187  NBW  YORK  SUPPLEUENT 


148  APP.  DIV.— Contlnasd.  P&ff* 
Ashokan  Keaervoir,  Sec.  No.  12,  Parcel 

570  (In  re  Bensel,  132  N.  Y.  S.  947) ...  649 
Aahokaa  Ueservoir,  Sec.  Ho.  IS.  Parcel  916 

(lii  re  Bease],  138  N.  Y.  S.  64)   653 

Associated  Trade  PrcBs  Co.  v.  Natioaal 
Five,  Ten  &  Tweoty-Five  Cent  Maga- 
zine (132  N.  Y.  S.  1120)  912 

Astor,  Matter  of  (In  re  Grade  Damase 

Com'rs,  132  N.  Y.  S.  1130)  897 

Audiey  T.  Jester  (132  N.  Y.  S.  1061)   94 

Auerbach  v.  Pease  Oil  Co.  (133  N.  Y.  S. 

nil)   935 

Aufermann  v.  Scbultz  (132  N.  Y.  S.  1120)  893 

Austin  V.  Clark  (133  N.  Y.  &  1112)  930 

Averill  v.  Toomey  (132  N.  Y.  S.  1120). ..  S99 

Baer  v.  Hoffman  (132  N.  Y.  S.  1120)...  913 
Bahouth  v.  Mizrani  (133  N.  Y.  S.  1112)..  917 
Baird  v.  Erie  B.  Co.  (132  N.  Y.  S.  971). .  452 
Baker  v.  City  of  New  York  (People  ex  leL 

Gelding  T.  Henderson,   132  N.   Y.  S. 

1142)   912 

Baker,  People  ex  rel.,  v.  Board  of  Sup'rs 

of  Cortland  County  (132  N.  Y.  S.  1142)  907 
Ballaxd  t.  Village  of  Hamburg  (132  N. 

Y.  S.  1121)   899 

Banchetti  v.  New  York  Cent.  &  H.  U.  H. 

Co.  (333  N.  y.  S.  1112>  934 

Bankers'  Snrety  Co.  v.  Meyer  (132  N.  Y. 

S.  1134)   805 

Banner  v.  Rock  Island  Imp.  Co.  (Gold- 
stein T.  Empire  State  Surety  Co.,  133 

N.  Y.  S.  1122)   918 

Barber  v.  Davidson  (1.32  N.  Y.  S.  1121)..  S91 
Barber  Asplialt  Paving  Co.   v.  City  of 

New  York  (132  N.  Y.  S.  1136)   893 

Barker  Bond  Lumber  Co.  v.  Pennsylvania 

K.  Co.  (Nanella  v.  Brady.  132  N.  Y. 

S.  1139)   913 

Barr  v.  Green  (132  N.  Y.  S.  739)   897 

Barrett  v.  L.  C.  Danlela  Co.  (132  N.  Y. 

S.  114G)    895 

Barry  v.  The  Players  (132  N.  Y.  S.  1121)  914 
Baum   V.    Harris   (Goldstein   v.  lOmpire 

State  Surety  Co.,  133  N.  Y.  S.  1122).  ..  918 
Becker  v.  Ratkowsky  (131  N.  Y.  S.  1102)  890 
Beckwith  v.  City  o£  New  York  (133  N.  Y. 

S.  202)    658 

Beiiihauer  v.  Morris  (132  N.  Y.  S.  1121).  .  014 

Beirne  v.  Ravitch  (132  N.  Y.  S.  1121)  923 

Benequit  v.  New  York  &  New  Jersey  Real 

Estate  Imp.  Co.  (133  N.  Y.  S.  226)  628 

Bennett  v.  Sutherland  (132  N.  Y.  S.  1121)  901 
Bennett,  People  ex  rel.,  T.  Dickey  (133  N. 

Y.   S.  221)   663 

Bensel.  Matter  of  (132  N.  Y.  S.  947)  549 

Bensel,  Matter  of  (133  N.  Y.  S.  84)  5.^3 

Benton  v.  Benton  (132  N.  Y.  S.  1121)  893 

Berinser  v.  Frawley  (132  N.  Y.  S.  1122)  891 
Berkeley  v.  Dusenberry  (Reich  v.  Feld- 

man  Const.  Co.,  132  ^^.  Y.  S.  1144)  913 

Berry  v.  Number  14G5  Broadway  Co.  (132 

N.  Y.  S.  1050)   150 

Bertrand  v.  Hinckley  Ii'iber  Co.  (132  N. 

Y.  S.  1122)   900 

Bickford  v.  Robinson  (133  N.  Y.  S.  1112)  930 
Biele  V.  NaethiuK  (133  N.  Y.  S.  1113) ...  017 

Bilder  v.  Ellis  (133  N.  Y.  S.  42.'>)  647 

Bilder  t.  EUIb  (133  N.  Y.  S.  1113)  914 


Pao 

Bilicki  V.  Staten  Island  Sbipbailding  Co. 

(132  N.  Y.  S.  1122)   920 

BInghamton  Trust  Co.  v.  Gregory  (182  N. 

Y.  S.  950)   520 

Bishop  V.  Kingston  Gas  &  Electric  Go. 

(132  N.  Y.  S.  1122)  ■.   906 

Bloch  V.  Bemat  (132  N.  Y.  S.  1122)  911 

BJytb  7.  J.  M.  Qiilnby  &  Go.  (133  N.  Y. 

S.  602)    871 

Boosing  V.  Donnan  (133  N.  Y.  S.  910)...  S24 

Bouck  T.  Mosher  (132  N.  Y.  S.  1122)   006 

Bowery  Bank  of  New  York  v.  Hart  (132 

N.  Y.  S.  1119)   887 

Braker  v.  New  York  Finance  Co.  (132  N. 

Y.  S.  1059)   884 

Branch  t.  Town  of  Cambria  (132  N.  Y.  S. 

1122)   809 

Brangaccio  v.  Weber  Piano  Co.  (182  N. 

Y.   S.  1122)   923 

Brewster  v.  h\  G.  Brewster  Co.  (132  K. 

Y.   S.  1122)   9J2 

Brill  V.  Brill  (131  N.  Y.  S.  103(»   63 

Britton,  People  ex  rel.,  v.  American  Press 

Ass'n  (133  N.  Y.  S.  216)  651 

Btoadbead  v.  Lyon  (183  N.  Y.  ».  1114)..  029 
Brook  V.  Brooklyn  Union  £3evated  R.  Co. 

(133  N.  Y.  S.  253)   668 

Brooks  V.  Zuckert  (132  N.  Y.  S.  1126)..  920 
Brooks  V.  Zuckert  (132  N.  Y.  S.  1126)...  921 
Brown  v.  dts  of  Ithaca  (132  N.  Y.  S. 

1041)    477 

Brown  Paint  Co.  v.  Reinhardt  (132  N. 

Y.   8.  1124)   920 

Brukenfeld  v.  American  Bonding  Co.  (132 

N.  Y.  S.  1122)   912 

Bruner  v.  Torrey  (132  N.  Y.  S.  1123)  020 

Bryan  v.  Safir  (132  N.  Y.  S.  1123)  912 

Buffalo,  City  of.  Matter  of  (132  N.  Y.  S. 

926)    384 

Bngbee      Overstreet  (132  N.  Y.  S.  1123)  896 

Bunn  V.  Warren  (133  N.  Y.  S.  145)   525 

Burke  y.  Reihlman  (133  N.  Y.  S.  1114)..  9:15 

Butts  V.  Gibbs  (132  N.  Y.  S.  1123)   890 

Byrnes  v.  Brooklyn  Heights  R.  Co.  (133 

N.  Y.  S.  243)   794 

Bystrom   Realty  &  Constructioa  0>.  v. 

American  Pipe  &  Construction  Co.  (1^ 

N.  Y.  S.  1123)   880 

Caldwell  V.  City  of  New  York  (133  N.  Y. 

S.  168)    304 

Callbrcath  t.  Van  Antwerp  (132  N.  Y.  S. 

1129)   912 

Cambridge  Trust  Co.  v.  Merriam  (132  N. 

Y.  S.   1123)   923 

Cameron  v.  Sperry  (1.33  N.  Y.  S.  1114)..  927 
Campbell  v,  Rodgers  (132  N.  Y.  S.  1123)  891 
Canavan  Brothers  Co.  t.  Bendbeim  (132  N. 

Y.  S.  1123)   894 

Carcione  v.  McDonald  a33  N.  Y.  S.  1115)  927 
Carpenter  v.  Eckardt  (133  N.  Y.  S.  1115)  928 
Can>«'>ter  v.  Forgotson  (Nanella  v.  Brady, 

132  N.  Y.  S.  1139)     013 

Casey  v.  Auburn  Tel.  Co.  (132  N.  Y.  S. 

1323)   900 

Casey  y.  Tompkins  County  Co-operatiye 

Fire  Ins.  Co.  (132  N.  Y.  S.  1123)   906 

Cass  V.  Realty  Securities  Co.  (132  N.  Y. 

S.  1074)   i  06 

Cassano  v.  Brown  (131  N.  Y.  S.  1024)...  120 


Digilized  by 


TABLES  OF  NEW  XORK  SUPPLEMENT  CASES  IH  OTHER  BBPOBTg 


1227 


148  APP.  DIV.-ConUDoed.  Page 

Cawthra  T.  Cawthn  (132  N.  T.  S.  112S)  899 
Gepenobniz  v.  New  Yoric  Cent  ft  H.  R. 

it.  Co.  (132  N.  Y.  S.  1123)   933 

Oerf  V.  Diener  (132  N.  Y.  S.  1026)   150 

Chadwick  v.  Praas  Pub.  Co.  (132  N.  Y. 

S.  825)    918 

Cfaamplhi  V.  Commerciat  Union  Awar.  Go. 

(133  N.  Y.  S.  1115)  936 

Chaptn'B  Estate.  Matter  of  (IBS  N.  Y.  8. 

1116)   937 

Charles  H.  Brown  Paint  Co.  t.  Reinhardt 

aS2  N.  Y.  S.  1124)   920 

Chinn  T.  Ferro-Concrete  Const.  Co.  (132 

X.  Y.  S.  850)   308 

City  of  Buffalo,  Matter  of  (132  N.  Y.  S. 

wiSi  384 
City  of  "ithaca*  v!  'CrtwiVr  (132*  N.'  T.'  's. 

863)   493 

City  of  New  York,  Matter  of  (In  re  Com- 
missioner of  Public  Worits.  133  N.  Y.  S. 

251)    644 

City  of  New  York,  Matter  of  (ETawke  t. 

iWf,  133  N.  Y.  S.  23)   326 

City  of  Kew  York,  Matter  of  (In  re  Old 

Stone  Road  in  City  of  New  York.  132 

N.  Y.  S.  1140)   922 

City  of  New  York  v.  Chase,  Talbot  ft  Go. 

(132  N.  Y.  S.  1094).   284 

City  of  New  York  t.  Foster  (133  N..T.  S. 

152)    258 

City  of  New  York  v.  Foster  (133  N.  Y.  S. 

1115)   918 

City  of  New  York  t.  Fredericks  (132  N. 

Y.  S.  1124).   891 

City  of  New  York  t.  HaU  (183  N.  Y.  S. 

1115)   917 

City  of  New  York  v.  Uoyd  (133  N.  T.  S. 

118)    146 

•  City  of  New  York  v.  New  York  Dry  Dock 

Co.  (132  N.  Y.  S.  1136)   922 

City  of  New  York  t.  Palladino  (Strah- 

mann  t.  Yorkville  Bank,  132  N.  Y.  S. 

114T)   913 

City  of  New   York  v.   Sicilian  Asphalt 

Paviay  Co.  ^132  N.  Y.  S.  1124)   896 

City  &  Suburban  Homes  Co.  v.  People 

(132  N.  Y.  S.  1124)   920 

C.  L.  Amoe  Coal  Co.  v.  GeorKe  V.  Fowler 

Realty  Co.  (133  N.  Y.  S.  1115)  930 

Clark  V.  O'Neill  (132  N.  Y.  S.  1124)   892 

Clarke  t.  Moore  (132  N.  Y.  S.  1124)   894 

Clarke  v.  Schmidt  (132  N.  Y.  S.  1124)..  895 
Class  V.  Conger  Mtg.  Co.  (132  N.  Y.  S. 

1124)    896 

Clyde  V.  Brooklyn  Union  Gleroted  R.  Co. 

(133  N.  Y.  S.  1)   705 

Cohalan  v.  New  York  Press  Co.  (132  N. 

Y.  S.  1101)   89 

Cohen  T.  Morris  lihiropeau  &  American 

Express  Co.  (Collins  t.   City  of  New 

York,  133  N.  Y.  S.  1110)   918 

Cofan  V.  New  York  Real  Estate  Security 

Co.  (132  N.  Y.  S.  1125)  912 

Collins  V,  City  of  New  York  (133  N.  Y.  S. 

1116)    018 

Colwell  Lead  Co.  t.  Black  (133  N.  Y.  S. 

1118)    917 

Commissioner  of  Public  AVorks  of  City  of 
New  York,  Matter  of  (133  N.  Y.  8.  ^1)  014 


Page 

Condict  T.  Onward  Construction  Co.  (131 

N.  Y.  8.  1109)   800 

Connery  t.  Hecker-JoneB-Jewell  Mill.  Co. 

(132  Jtf.  Y.  S.  1125)   914 

Connor  v.  Acme  Engineering  &  Contract- 
ing Co.  (132  N.  Y.  S.  782)   518 

Conrady  v.  Buhre  (133  N.  Y.  S.  245)  776 

Conrady  v.  Bufare  (133  N.  Y.  S.  1116)  930 

Conroy  v.  John  Peirce  Co.  (132  N.  Y.  S. 

imi    920 

Considine  v.  Hudson  Trust  C^o.  (133  N.  Y. 

S.  1116)    915 

Conway  v.  City  of  New  York  (133  N.  Y. 

S.  1116)   915 

Cooper  V,  Bronx  Gas  Co,  a33  N.  Y.  S. 

1117)  ;  918 

ComeU  V.  Carey  (132  N.  Y.  S.  1125)....  006 
C3ome]l  Steamboat  Co.,  People  ex  rel.,  t. 

Kelsey  (132  N.  Y.  B.  1142)   907 

Costigan  t.  New  York  ft  8.  R.  Go.  (133 

N.  Y.  S.  1117)  930 

Coughlin  V.  Carhart  (133  N.  Y.  S.  1117). .  916 
Courtney  t.  Rhodes  (133  N.  Y.  S.  363)...  799 
Coutant  T.  Mason  (132  N.  Y.  S.  1125)...  895 

Coutant  T.  Mason  (132  N.  Y.  S.  1125)  912 

Craven  v.  Eccentric  Asx'n  of  Engineers 

No.  1  (132  N.  Y.  S.  1125)   883 

Graven  v.  £k;centric  Ass'n  of  Engiueera 

(Strahmann  v.  Yorkville  Bank,  132  N. 

Y.  S.  1147)   913 

Crawford  v.  Robertson  (132  N.  Y.  S.  112.'5)  8»i 
Crawford  v.  Robertson  (133  N.  Y.  S.  1117)  915 
CroDin  v.  Solvay  Process  Co.  (133  N.  Y. 

S.  1117)   934 

Crotona  Avenue.  Matter  of  (In  re  Fuller, 

132  N.  Y.  S.  112U)   890 

Crowley  v.  Meurer  (Goldstein  v.  Empire 

State  Surety  Co..  133  N.  Y.  S.  1122).  ..  918 
CulKin  T.  Title  Guaranty  &  Surety  Go. 

032  N.  Y.  S.  1126)   893 

Chirrie  v.  Sprague  (132  N.  Y.  S.  1128) ...  894 

Daintrey  v.  Evans  (132  N.  Y.  S.  126)  275 

Daintrey  v.  Evans  (Strahmann  v.- York- 
ville Bank.  132  N.  Y.  S.  1147)  013 

Daly,  People  ex  rel.,  v.  Henderson  (133  N. 

Y.  B.  304)   225 

Davies  V.  Teplisky  (132  N.  Y.  S.  1126)...  020 
Davies  v.  Teplisky  (132  N.  Y.  S.  1126)..  921 
Davis  V.  Gas  Kcgine  ft  Power  Co.  (133 

N.  Y.  S.  247)   791 

De  Groat,  Matter  of  (1.S2  N.  Y.  S.  900) ...  412 
De  Jong  V.  B.  G.  Behrman  Co.  (131  N.  Y. 

S.  1083)    37 

Del  Genovese  t.  Del  Genovese  (132  N.  Y. 

S.  1126)    893 

De  Nyiri  v.   Pennsylvania  R.  Co.  (133 

N.  Y.  S.  1118)   937 

Depirro  v.  John  N.  Rotuns  Co.  (132  N.  Y. 

S.   1126)  923 

De  SeverinuB  t.  Press  Pub.  Co.  (132  N. 

Y.  S.  1126)   921 

De  Vaney.  Matter  of  (132  N.  Y.  8.  1126)  932 

Deyo  V.  Darrow  (131  N.  Y.  S.  1111)  899 

D'Herblay  v.  Drooge  (Reich  v.  B'eldmau 

Const.  Co..  132  N.  Y.  S.  1144)  913 

D'Herblay  t.  BIfers  (Reicb  v.  Feldman 

Const.  Co.,  132  N.  Y.  S.  1144)  913 

D'Herblay  t.  Lippe  (Reich  t.  Feldman 

Const  Go..  132  N.  Y.  8.  1144)  013 


Digilized  by 


1228 


187  NBW  YOBS  BVPPLBOEBJm 


148  ATP.  BXT.-Conttiniea.  Ptga 

DickiDBOQ  V.  Tysea  (132  N.  Y.  8.  liaS)..  894 
Di  Napoli  V.  Xew  York.  N.  ,H.  &  H.  R. 

Co.  (133  N.  T.  S.  1U8)  930 

Cineen  v.  May  a32  N.  Y.  S.  1126)   895 

Dininoy  v.  Brown  (133  N.  Y.  S.  314)....  ©71 
Dippolito  V.  Browa  aSl  N.  Y.  8.  1021)..  116 
DiBcbler,  People  «x  xel»  v.  DUchler  (132 

N.  Y.  S.  1142)  7  912 

DixBon  ThompMn  (133  N.  Y.  S.  lllffl  915 
DooIiDK  T.  City  of  New  York  032  N.  Y. 

S.  1012)    718 

Douler  v.  prudential  Ins.  Co.  of  America 

(133  N.   Y.   S.  1119)  931 

Doyle  T.  New  York  Cent  &  H.  B.  B.  Go. 

(132  N.  T.  S.  1126)   906 

Dudley  T.  Raymond  (133  N.  T.  S.  17)....  886 
Dwight,  Matter  of  (133  N.  T.  S.  1119)...  918 
Dyer  v.  Badermacher  a33  N.  Y.  S.  1119)  929 

Mngv.  Nekarda  032  N.  Y,  S.  309).,..  193 
E.  ClemenB  Horst  Co.  v.  M.  Groh'a  SooB 

(132  N.  Y.  S.  1127)  914 

Egan  T.  Board  of  Water  Supply  of  City 

of  New  York  033  N.  Y.  S.  129)  177 

EiaenmaQD  t.  Buffalo  &  L.  E.  TractloD  Oo. 

(133  N.  y.  S.  1119)  935 

Elia  V.  Brooklyn  Heights  K,  Co.  (133  N. 

Y.  S.  1120)   928 

Eline  v.  Eline  (132  N.  Y.  S.  1127)  8&i 

Elliott  V.  Paine  (132  N.  Y.  S.  1127)   892 

Blliott-Ffaher    Co.,    People    ex    rei.,  v, 

Sohmer  (132  N.  T.  S.  789)   514 

Entwisle  T.  Creed  (132  N.  Y.  S,  1127),..  920 
EntwiBle  V.  Creed  (133  N.  Y.  S.  1120)....  920 
E:(]uitable  Tnut  Co.  t.  Moss  (133  N.  Y. 

S.  1130)   917 

Equitable  Trust  Co.  t,  Newman  (132  N.  Y. 

S.  1127)    895 

Equitable  Trust  Co.  of  New  York  v.  Purdy 

(133  N.  Y.  S.  1120)   928 

Ermold  T.  Kaltentianser  (133  N.  Y.  S. 

1120)   915 

Ernst  T.  Dettmer  (133  N.  Y.  S.  159)   251 

Ernst  T.  Levi  (132  N.  Y.  S.  11>  280 

EBbach  V.  Levussove  (132  N.  Y.  S.  1127)  892 
Estabiook  t.  Newbursh   Light,  Heat  & 

Power  Co.  a33  N.  Y.  8.  1120)   928 

Brans  v.  Johnstone  (132  K.  Y.  S.  1127)..  891 
Evans.  People  ex  rel.,  v.  Baker  (132  N.  Y. 

S.  1142)    896 

Exempt  Fireman's  Asa'n  of  City  of  Uttle 

Falls  T.  City  of  Little  Falla  (132  N.  Y. 

8.  798)    440 

FBKselle      MtJM  ImporUhg  Go.  (133  N. 

Y.  S.  1120)  918 

Fahning  v.  New  York  Cent.  &  H.  R,  B. 

Co.  (132  N.  Y.  S.  1128)   898 

Faiteute.  People  ex  rel.,  v.  Creelman  (132 

N.  Y.  S.  176)   890 

Fajen  v.  EquiUble  Hotel  Co.  (132  N,  Y. 

S.  1128)    894 

Fariello  v.  Beckwith  (133  N.  Y.  S.  1120)  935 

Farley,  Matter  of  (132  N.  Y.  S.  1128)  933 

Farley  V.  Kraft  (132  N.  Y.  S.  112S)  932 

Farley  T.  Schmidt  (133  N.  Y.  S,  1120)...  929 

Faurie  T.  Lazelle  (133  N.  Y.  S.  1120)  918 

Feiein  t.  Kiies  (132  N.  Y.  S.  1128)   802 

Fellman  t.  Outwater  031  N.  Y.  S.  1114)  800 


Pagv 

Bidelity  &  Deposit  Co.  of  Maryland  r. 

Colby  (132  N.  Y.  S.  20)   865 

Filiatreault  v.  Erie  E.  Co.  (132  N.  Y.  S.  ^ 

1128)   900 

Fine  V.  Wolff  (132  N.  Y.  S.  1128)  921 

Finkle  t.   Bolton   Landing  Lumber  Co. 

(132  N.  Y.  S.  1038)   600 

Finlay  v.  Fyans  (132  N.  Y.  S.  1128)   896 

First  Net  Bank  of  Albany  v.  Crawford 

(132  N.  Y.  S.  1128)  :   90» 

First  Nat.  Bank  of  Ossining  v.  Osaininff 

Nat  Bank  (133  N.  Y.  S.  1121)  82» 

Fitzgerald  v.  O'Rourke  Engineering  Const 

Co.  (132  N.  Y.  S.  1128)   89S 

Fitzpatrick  v.  Howard  (133  N.  Y.  S.  345)  802 
Fleet  V.  Metropolitan  Surety  Co.  (People 

v.  Metropolitan  Surety  Co..  132  N.  X. 

S.  835)    512 

Fleishman  v.  Palmer  (131  N.  Y.  8.  1114)  890 
Pletclier  v.  Johnson  (133  N.  Y.  S.  1121). .  934 

Flieg  V.  Levy  (133  N.  Y,  S.  249)   781 

Florea  t.  Kramer  (132  N.  Y.  S,  1129). ...  895 
Flynn  v.  Zimmerman  (132  N.  Y.  S.  1129)  920 
France  MiU,  Co.  v.  Dow  (132  N.  Y.  8. 

1129)    906 

Francis  G.  Neale  t.  Hudson  &  M.  B.  Co. 

(132  N.  Y.  8.  1129)  914 

Francis  O.  Neale  t.  Hudson  Go&  (133  M. 

Y.  S.  1121)  918 

Francis  v.  Hycroft  (132  N.  Y.  S.  14)   65 

Freibaum  v.  Brady  (Kerby  v.  Manhattan 

College,  132  N,  Y.  S.  1134)  913 

Freund  v.  Freimd  (132  N,  Y.  S,  U29)  924 

Frost's  Will.  Matter  of  (133  N.  Y.  S.  11^  917 
Frusber  v.  Vacuum  Dy^ng  Mach.  Co.  (131 

N.  Y.  S.  904)   68 

Fuller.  Matter  of  (132  N.  Y.  S.  1129)....  890 
Fullerton  v.  Gleas  Falls  Gas  &  Electric 

Lisht  Co.  (132  N.  Y.  S.  995)   481 

Fund  T.  Spivack  (132  N.  Y.  S.  1147)..,,  894 
Furniss  v.  Furniss  (1.^3  N.  Y.  S.  535)..,,  211 

Fumiss  V.  Furniss  (133  N.  Y.  S.  46)  217 

Furniss  v.  Fumiss  (133  N.  Y.  S.  1122). ..  895 
Fumiss  V,  Fumiss  (Cooper  r.  Bronx  Qas 

Co..  183  N.  Y.  8.  1117)  <  918 

Gafnance,  People  ex  reU  t.  Piatt  082  N. 

Y.  8.  939).  tS79 

Gallo  V.  Sileo  032  N.  Y.  S.  1129)  914 

Ga  Nun  v.  Palmer  (132  N.  Y.  S.  U29)...  924 
Gargiulo  v.  Meeker  (132  N,  Y.  S.  1129). .  893 
Garvey,   People   ex   rel.,   T.  Prendergast 

(132  N.  Y.  S,  115)  129 

Gaas  V.  Solvay  Process  Co.  (133  N.  Y.  S. 

1122)    935 

Geary  v.  Persian  Rug  Manufactory  (133 

N.  Y.  S.  46)  884 

Gelder  v.  Interaational  Ore  Tnatiiv  Go. 

033  N.  Y.  S.  214)  637 

GeJdpr  v.  International  Ore  Treating  Co. 

032  N.  T.  S.  1129)   895 

Geldor  v.  International  Ore  Treating  Co. 

033  N.  Y.  S.  1122)  ;  814 

George  H.  Rice  Co.  t.  Saul  (132  N.  Y. 

S.  1130)    926 

Gernepdts  T.   Rosenberg  (133  N.  Y.  8. 

1122)    929 

Gerard  v.  Ward  033  N.  Y.  S.  1122)   929 

German  Soc.  of  City  of  New  York  (In  re 

Recknagel.  132  N.  Y.  8.  99)   268 


Digilized  by 


TABLB8  OF  NEW  TOBK  SUPPUMBNT  CASES  IN  OTHEB  BBP0BT8 


1229 


148  APP:  DIT.-CoDUnu«a.  Tm» 

Oibson  T.  Widman  (Kerby  v.  Manhattan 

College,  132  N.  Y.  S.  1134)  913 

Gilbert  t.  Zipkin  (133  N.  Y.  S.  1122)  029 

tiilmonr  Door  Co.  t.  Keshin,  Blititein  & 

Co.  (188  N.  T.  S.  1122)   937 

GioTajmioli  v.  Fort  Orange  Const  Co.  (133 

-   N.  t.  S.  92)   489 

Ooldinjc,  People  ex  rel.,  v.  Henderson  (132 

N.  Y.  a.  1142)   912 

Ooldeteio  r.  Empire  State  Sarety  Co.  (133 

N.  Y.  S.  1122)   918 

Goldstein  v.  Mendelsohn  (133  N.  Y.  S. 

1123)   918 

Goodnoff  v.  Iievy  a32  N.  Y.  S.  1130)  891 

Gordon  t.  Feldberg  (132  N.  Y.  S.  1130). .  922 
GorUtier  v.  Wollfbew  (133  N.  Y.  S.  1123)  917 
Gotta  T.  New  York  Cent.  &  H.  R.  R.  Co. 

(132  N.  Y.  S.  1130)   901 

Gould  V.  Gould  (133  N.  Y.  S.  1123)   936 

Grade  Crosaing  Com'ra  of  City  of  Buffalo, 

Matter  of  (132  N.  Y.  S.  960)   412 

Grade  Damage  Com'rs,  Matter  of  (132  N. 

Y.  S.  1130)   897 

Grabam  t.  Grabam-*Cbisholm  Co.  (133  N. 

Y.   S.  1123)   916 

Grabam.  People  ex  rel.,  t.  Walker  (132  N. 

Y.  S.  1142)   893 

Grant  t.  Sherry  (132  N.  Y.  8.  1130)   894 

Gray  v.  McLaughlin  (132  N.  Y.  S.  1130)  914 
Gredinger  v,  Higgins  (People  ex  rel.  Gold- 

ingv.  Henderson,  132  R  Y.  S.  1142)...  912 

Griem  v.  Perkins  (133  N.  Y.  S.  11241  034 

Griffith  T.  Long  Island  B.  Co.  (183  V.  Y. 

S.  1124)    929 

Griffiths  V.  Toomey  (132  N.  Y.  S.  1131)..  924 
Griswold  v.  Ringling  (132  N.  Y.  S.  1131)  906 
Grogan  v.  City  &  Suburban  Homes  Co. 

a32  N.  Y.  S.  1131)   924 

Gnxw  V.  Rowley  (132  N.  Y.  S.  1131)  922 

Gnibel  v.  Nassauer  (132  X.  Y.  S.  1131)..  891 
Guardian  Trust  Co.  v.  Church  Const.  Co. 

(132  N.  Y.  S.  1131)  891 

Haase  t.  Michigan  Steel  Boat  Co.  (132 
N.  T.  S.  10461-   298 

Haaae  v.  Ullmann  USl  N.  Y.  8.  lOCO). . .  40 

Haggerty's  Will,  Matter  of  (133  N.  Y.  S. 
345)    T38 

Hanlund  T.  Erie  B.  Co.  (133  N.  Y.  S. 

1124)   935 

Hall  T.  Prudential  Ins.  Go.  of  America 

(133  N.  y.  S.  1125)   934 

Hamilton  t.  Mendham  (132  N.  Y.  1131)  895 
Hamlin  t.  Arbolina   (Reich   t.  Feldmao 

Const.  Co.,  132  N.  Y.  S.  1144)  913 

Hammond  v.  Marcy  (132  N.  Y.  S.  1131). .  906 
Harlem  River  'Bridge,  Matter  of  (In  re 

GommisRioner  of  Pablic  Works,  133  N. 

Y.  S.  251)   644 

Harman  v.  City  of  New  York  (131  N.  Y. 

S.  1032)   61 

Hartridge.  Matter  of  (132  N.  Y.  S.  1131)  896 
Hanbioupk  v.  Municipal  Telegraph  &  8tock 

Co.  (132  N.  Y.  S.  1131)  906 

Hastings  v,  Underwritera'  Realty  &  Title 

Co,  (132  N.  Y.  S.  1131)   892 

Hawke,  Matter  of  (133  N.  Y.  S.  23)   326 

Hawkes,  People  ex  rel.,  v.  Prendergast  (133 

N.  Y.  S.  1139)  917 

Haydel  t.  Gould  (133  N.  Y.  S.  1125)  017 


Pass 

Hayes  v.  Hayes  (133  N,  T.  S.  1125)   926 

H.  Bridgman  Smith  &  Co.  v.  Brooklyn 

Heights  R.  Co.  (132  N.  Y.  S.  1131)  926 

Healy  v.  City  of  New  York  (132  N.  Y.  S. 

nS2)  \  920 

Hein  v.  Hein  (132  N.  Y.  S.  Ill)  247 

Hein  V.  Hein  (132  N.  Y.  S.  112)  249 

Heinitz  v.  Darmstadt  (132  N.  Y.  S.  1132)  024 
Helfrlch  v.  Robert  Gair  Co.  (132  N.  Y.  S. 

1132)    920 

Helfrioh  v.  Robert  Qair  Co.  (133  N.  Y.  S. 

1125)    929 

Heppenstall  t.  Baudouine  (132  N.  Y.  S. 

511)    892 

Heppenstall  t.  Baudouine  (^trabmann  y. 

YorkviHe  Bank,  132  N.  Y.  S.  1147)  913 

Herbener  v.  Deutsch  (133  N.  Y.  S.  1126). .  918 
Hcrkcrt  v.  Yawman  &  Erbe  Mfg.  Co.  (132 

N.  Y.  S.  11.S2)  899 

Herrman  v.  LelaDd  (133  N.  Y.  S.  271)..,  641 
Herzog  V.  Title  Guarantee  &  Trust  Co. 

(132  N.  Y.  S.  1114)   234 

Herzog  v.  Title  Guarantee  &  Trust  Co. 

(132  N.  Y.  S.  1132)  •.  895 

Hewlett  v.  Kansas  (132  N.  Y.  S.  1132)...  906 
Heymann,  Matter  of  (132  N.  Y.  S.  1132). .  924 
Heymann.  Matter  of  (133  N.  Y.  S.  1126)  920 
H.  G.  Vogel  Co.  V.  George  Backer  Const. 

Co.  0^  N.  Y.  S.  225)   639 

Hickey  v.  New  York  Cent,  ft  H.  R.  R.  Co. 

(132  N.  Y.  S.  1182)..,   933 

Hickey,   Kaplan  ft   WItxek  t.  Brooklyn 

Heights  R.  Co.  032  N.  Y.  S.  045)   693 

Hill  View  Reservoir,  Sea  No.  2,  Parcels 

Nob.  95  &  117  (In  re  SlmmonB,  132  N.  Y. 

S.  1140)   924 

Hill  View  Reservoir,  Sec,  No,  2,  Parcel  No. 

118  (In  re  Simmons,  132  N.  Y.  S.  1146)  924 

Hiller  v.  Hiller  (132  N.  Y.  S.  1132)  014 

Hinman  v.  Hinman  (132  N.  Y.  S.  1132) . .  933 
Hirscbfield  v.  Keith  &  Proctor  Co.  (Kerby 

V.  Manhattan  College  QSZ  N.  Y.  S.  113$  913 
Hodgens  t,  Jennings  (183  N.  Y.  S.  584)...  870 
Hofmann  v.  Nestel  (13S  N.  Y.  S.  112fi). . .  920 
Holbrook  v,  Caldwell  (133  N.  Y.  S.  1126)  934 
Holleran,  People  ex  rel.,  v.  Craelman  (132 

N.  Y.  S.  176)   121 

Hollon  V.  Brooklyn  Heights  B.  Co.  a33  N. 

Y.  S.  206)   .  784 

Hopkins  v.  Sperry  (133  N.  Y.  S.  1126) ...  936 
Horst  V.  Oregon  R.  ft  Nav.  Co.  (132  N.  Y. 

S.  1133)  Oil 

Horat  v.  Southern  Pas.  Co.  (132  N.  Y.  S, 

1133)  ..:  Oil 

Horst  Co.  V.  M.  Groh's  Sons  (132  N.  Y. 

S.   1127)  914 

Horton  t.  Harris  (Nanella  v.  Brady,  132 

N.  Y.  8.  1139)   913 

Hotchkiss  V.  City  of  Binghamton  (132  N. 

Y.  S.  933)   533 

Hovey  T.  De  Long  Hook  ft  Eye  Co.  (City 

of  New  York  t.  Foster,  133  N.  Y.  S. 

1115)    918 

Hovey  v.  Richardson  (City  of  New  York  v. 

Foster,  133  N.  Y.  S.  1115)  018 

Howe  T.  Regensburg  (Goldstein  v.  Empire 

State  Surety  Co.,  133  N.  Y.  S.  1122)...  918 
Howlf^y,  People  ex  reL,  t.  Miller  (133  N.  Y. 

8.  306)   938 


Digilized  by 


Google 


1230 


187  NBW  YORK  B17FPLEHBNT 


148  AFP.  DIV.-CoatlDued.  P«ce 

Hubert  V.  Jose  (132  N.  Y.  S.  811)  718 

Kurd      Atwater  (133  N.  Y.  S.  1127)   985 

Hurlbert  v.  Gerow  (132  N.  Y.  S.  842)., ..  3T8 

Imboden  r.  Johnson  (132  N.  Y.  S.  1133). .  920 
Impelliszieri  t.  Cranford  (133  N.  Y,  S.  336)  768 

Irelftnd  v.  Hall  (133  N.  Y.  S.  577)   833 

Irving  V.  Irving  (132  N.  Y.  S.  1133)   907 

IsaacB,  Matter  of  (132  N.  Y.  S.  10li3)  157 

Isaacson      Etkin  (132  N.  Y.  S.  1044)  219 

leenbower  v.  Sea  Beacb  H.  Co.  (133  N. 

Y.  S.  1127)   916 

Ithaca,  City  of,  T.  Crozier  (132  N.  Y.  S. 

863)    493 

Janes,  Matter  of  (In  re  Grade  Damage 

Com'rs,  132  N.  Y.  S.  1130)   897 

Jeffcott  V.  Roebling  Conat.  Co.  (132  N.  Y. 

B.  1188)   924 

Jennings  t.  Clyde  S.  S.  Co.  (133  N.  Y.  S. 

298)    615 

J,  H.  White  Mfg.  Co.  v.  Teichman  (132  N. 

Y.  S.  1133)   926 

Johnson  t.  Neidlinger  (132  N.  Y.  S.  1134)  900 
Jolmson  V.  Town  of  Frankfort  (132  N.  Y 

S.  1134)   901 

Johnson-Kahn  Co.  v.  Thompson  (132  N.  Y. 

S.  1134)   913 

Johnstone  t.  Flint  (132  N.  Y.  8.  1134)...  025 
Joline  T.  City  of  New  York  USl  N.  Y.  S. 

1J22)    890 

Josupcet  V.  City  of  Niagara  Falls  (133  N. 

Y.  S.  1127)   935 

Judge,  Matter  of  (133  N.  Y.  S.  1127)   930 

Jungraan  v.  Cooper  (133  N.  Y.  S.  1128)...  916 

Jury  V.  Frost  (133  N.  Y.  S.  112^  917 

Jury  T.  Hudnut  (In  re  Frost,  133  N.  Y. 

S.  1122)   917 

Eanlan  T.  Friedman  Const.  Co.  (132  N.  T. 

S.  233)   14 

Karr  t.  Tillage  of  Alfred  a82  N.  Y.  S 

1088)    435 

Katz  V.  Lott  (133  N.  Y.  S.  1128)  Oil 

Kaulbach  v.  Knickerbocker  Trust  Co.  (132 

N.  Y.  S.  350)   331 

Kflzlowski  V.  Coney  Island  &  B.  R.  Co. 

(133  N.  Y.  S.  1128)   927 

Keener  t.  Kidd  (132  N.  Y.  S.  3134)  925 

Keepers  v.  M.  Hartley  Co.  (133  N.  Y.  S. 

1128)    917 

Kehoe  v.  Co-operatire  Motor  Car  Co.  (133 

N.  Y.  S.  1128?   934 

Kelly  V.   St   Michael's  Roman  Catholic 

Church  in  City  of  Brooklj-n  a33  N.  Y. 

S.  328)   767 

Kelaey  v.  People's  Nat.  Fire  Ins.  Co.  (133 

N.  Y.  S.  1128)  916 

Kempner  t.  Barrenechea  (132  N.  Y.  S. 

1134)    890 

Kempner  v.  Barrenechea  (Cooper  v.  Bronx 

Gas  Co.,  133  N.  Y.  S.  1117)  918 

Kennon  v.  Poerschke  (133  N.  Y.  R.  528)..  839 
Korby  v.  Manhattan  College  (132  N.  Y. 

f=t.  1134)   913 

Keman  v.  Ogden  (133  N.  Y.  S.  1128)   934 

Keves  &  Marshall  v.  Trustees  of  Canton 

College  (132  N.  Y.  S.  1134)   895 


Pac» 

Kimball,  People  ex  rel.,  t.  Tomklns  (132 

N.  Y.  S.  1142)   893 

Kindherg's  Will,  Matter  of  (133  N.  Y.  S. 

1128)   915 

King  V.  Union  Trnst  Co.  (133  N.  Y.  S.  18)  110 
King.  People  ex  rel.,  v.  Miller  (133  N.  Y. 

S.  305)   987 

Kinney  v.  New  York  Cent.  &  H.  R.  B.  Co. 

(132  N.  Y.  S.  1134)  flOO 

Klein,  People  ex  rd.,  T.  Barlow  (182  N. 

Y.  k  1142)   894 

Klttnck  V.  Pennsylvania  R.  Co.  (133  N.  Y. 

S.  207)   78ft 

Knabe  v.  Catlin  &  Powell  Co.  (132  N.  Y. 

S.  1134)    013 

Knickerbocker  Trust  Co.  r.  Oneonta,  O.  & 

R.  S.  R.  Co.  (132  N.  Y.  S.  1134)   932 

Koetteritz,   People  ex  rel.,  v.  Board  of 

Riip'rs  cf  Herkimer  County  (132  N.  Y.  S. 

808)   392 

Konbeim  t.  Harris  032  N.  Y.  S.  1028). .  23H 
Kraut  T.  Santacroce  (132  N.  Y.  S.  1058). .  887 
Kroehle  v.  Ravitch  (132  N.  Y.  8.  1066). . .  54 

Krull  V.  Stein  (133  N.  Y.  R.  1129)   933 

Kumin  T.  United  TVaste  Mfg.  Co.  (132  N. 

Y.  S.  1135)   932 

Lackawanna  Steel  Co.  T.  Pioneer  S.  S.  Co. 

(132  N.  Y.  S.  980)   46* 

Lash,  Matter  of  (132  N.  .Y.  S.  1135)   895 

Latham,  Matter  of  (132  N.  Y.  S.  1135)  895 

Lauder  t.  Jennings  (133  N.  Y.  S.  6(JS)...  848 

Lauder  t.  Mesetole  (133  N.  Y.  S.  340)  739 

Lavier,  People  ex  rel.,  v.  Allen  (132  N.  Y. 

S.  1142)   899 

Lawson  v.  Douglas  (138  N.  Y.  S.  1130).. .  916 
Laziiari  &  Barton  t.  Walgrove  (Clarke  t. 

Moore,  132  N.  Y.  S.  1124)   886 

Leavitt  v.  James  F.  Scholes  Co.  (132  N.  Y. 

S.  10.'J3)   78 

Lebrbacb,  Matter  of  032  M.  Y.  S.  44)   74 

Uvine.  Matter  of  (132  N.  Y.  S.  124)   286 

Levine  v.  Diamond  Drill  Carbon  Co.  (133 

N.  Y.  S.  1130)  917 

Levine  v.  Foundation  Co.  (132  N.  Y.  S. 

1135)    896 

Levy  T.  Eugle  (133  N.  Y.  S.  1130)  917 

Levy  V.  Roth  (133  N.  Y.  S.  8)   241 

Lewis  T.  Denison  (132  N.  Y.  S.  11.35)  933 

Lincoln  Safe  Deposit  Co.  v.  City  of  New 

York  (132  N.  Y.  S.  1135)   895 

Lipiset  V.  Hennessey  (Nanella  t.  Brady,  132 

N.  Y.  S.  1139)  913 

Littmann  v.  Harris  (131  N.  Y.  S.  1006)..  31 
Lodewick  v.  Turner  (Goldstein  v.  Empire 

State  Surety  Co.,  133  N.  Y.  S.  1122). . .  918 
Tjogerto  v.  Central  Bldg.  Co.  (132  N.  Y.  S. 

1135)    922 

London  Realty  Co.  v.  Riordan  (133  N.  Y. 

S.  595)   854 

Long  Island  R.  Co.,  Peopls  ex  rel..  v.  State 

Board  of  Tax  Com'rs  (133  N.  Y.  S.  348)  751 
Lorctz  V.  City  of  New  York  (132  N.  Y.  S. 

988)    721 

Loreta  v.  City  of  New  York  (133  N.  Y.  S. 

1130)    930 

Lounsbnrv'a  Estate,  Matter  of  (132  N.  Y. 

S.   1134)   932 

Lowentbal's  Estate,  Matter  of  (132  N.  Y. 

S.  994)   487 


Digilized  by 


TABLSa  OF  NEW  XORK  SUPPLBMBNT  CASSR  IN  OTHER  REPORTS 


1231 


148  APP.  DrV.-Continued.  Pac« 
Luwisch  V.  Brimbenc  (138  N.  T.  S.  1131). .  927 
Lydep  V.  Murray  (132  N.  Y.  8.  1136). ....  803 

McAuliff  T.  Hnches  (133  N.  T.  S.  1131)..  907 
McCallum  v.  Dodge  (132  N.  Y.  S.  1059)..  86. 
McCann  t.  Board  of  Sup'rs  of  Albany 

County  (132  N.  Y.  S.  11S6)  907 

&IcCartBy  v.  Western  Union  Tel.  Co.  (133 

N.  Y.  S.  113D   930 

McClellan'a  Petition,  Hatter  of  (132  N.  Y. 

S.  1336)   922 

McConnell  t.  Thomas  ft  Bndiley  Operating 

Co.  (133  N.  Y.  S.  255)   635 

McCormiclc'a  Estate,  Matter  o£  (133  N,  Y. 

S.  1131}   936 

McDonala  t.  Hyidenic  Ice  ft  Refrigerating 

Co.  (132  N.  Y.  S.  857)   539 

MaeDonnell  t.  McConville  (132  N.  Y.  S. 

1085)    49 

McDonnell  v.  McConville  (Oity  of  New 

York  V.  Foster.  13;J  N.  Y.  S.  1115)  918 

McDonnell  v.  Metropolitan  BrifUn  &  Con- 
struction Co.  (132  N.  Y.  S.  llSfi)  925 

Mace  V.  Mace  (133  N.  Y.  B.  1131)  916 

McOovern  t.  Fitzpatrick  (IM  N.  Y.  S. 

1048)    34 

Mack  Paving  Co.  of  New  York  v.  City  of 

Npw  York  (132  N.  Y.  S.  llSfl)   893 

McKay  v.  Ahearn  (133  N.  Y.  S.  1131)...  931 
McKay  v.  Syracuse  Kapid  Transit  K.  Co. 

(i:«  N.  Y.  S.  1131)   935 

MrKpfi  V.  City  of  New  York  (132  N.  Y. 

S.  113R)  922 

MackROwn  &  McBurnie  v.  Roth  (132  N.  Y. 

S.  1136)   892 

MeLei»b  v.  Brooklyn  Heights  R.  Co.  (133 

N.  r.  S.  U32)   931 

MacMIan  v.  Stow  (132  N.  Y.  S.  1136)  892 

McManue  v.  H.  C.  Mercereau  Co.  (132  N. 

Y.  S.  1136)   907 

MeMulIen  v.  Arbtickle  (132  N.  Y.  S.  1137)  921 
McNamnra  v.  Gregory  (132  N.  Y.  S.  848)  901 
McNamara  v.  Roflgers  (Kerby  v.  Manbat- 

tnn  College.  132  X.  Y.  S.  1134)  913 

McWaltera  v.  Tide  Water  Building  Co.  (132 

N.  Y.  S.  1137)   925 

Malooey  v.  Hudson  River  Water  Power 

Co.  (132  N.  Y.  S.  1137)   907 

Maloney  v.  Harry  (132  N.  Y.  S.  1147)  894 

Manevitz  v.  Averell  (132  X.  Y.  S.  11.^7).  .  922 
Manley,  People  ex  rel.,  v-  Board  of  Sup'ra 

of  Chenango  C>>unt7  (132  N.  Y.  S.  868)  584 
Manufacturers'  Nat.  Bank  v.  Paul  (132  N.' 

Y.  S.  1137)   907 

MarceJl  v.  Yonng  (132  N.  Y.  S.  1137)  925 

Marcus  v.  London  Realty  Co.  (133  N.  Y. 

S.  1132)  :   927 

Marks  v.  Collins  (133  X.  Y.  S.  1132)  930 

Maroney  v.  Hutton  (132  N.  Y.  S.  1137) . .  921 

Marra  v.  Ray  (132  N.  Y.  S.  1137)  ...  901 

Marsh  V.  Empire  State  Pickling  Co.  (133 

N.  Y.  S.  1132)  :  935 

Uarstia  t,  Maratin  (132  N.  Y.  S.  UH7)..  894 
Mnrtin  t.  John  Maraellus  Mfg.  Co.  (132  N. 

Y.  S.  1137)   901 

UasoD  V.  Buffalo  Dredging  Co.  (132  X.  Y. 

S.  1137)   901 

Martin  T.  City  of  New  York  (132  X.  Y.  S. 
1138)    925 


Pas* 

Matteson  v.  Jennings-Bragdon  Co.  (132  N. 

Y.  S.  1138)   932 

Matthews  v.  Victor  Hotel  Co.  (CoUina  v. 

City  of  New  York,  133  N.  Y.  S.  1116). .  918 
Maiicher  v.  Hedges  (131  N.  Y.  S.  1008)..  889 
Maue  V.  Erie  R.  Go.  (132  N.  Y.  S.  1138). .  900 
Maverick-Clark  Litho  Co.  t.  Hayes  Lithjo- 

graphing  Co.  (132  N.  Y.  S.  1138)  899 

Mayer,  Alatter  of  (People  v.  Bank  of  Stat- 

en  Island,  132  N.  Y.  S.  1141)  933 

Mercantile  Nat  Bank  of  City  of  New  Yoric 

V.  Silverman  (132  N.  Y.  8.  1017)   1 

Morritt  Burial  ft  Cremation  Co.  v.  Stephen 

Merritt  Co,  (133  N.  Y.  S.  1146)  911 

Metropolitan  Printing  Co.  t.  O'Neill  (131 

N.  Y.  S.  1009)   885 

Mptz  V-  Manhattan  Beach  Bathing  Co.  (132 

N.  Y.  S.  1138)   922 

Metz  V.  Manbattaa  Beach  Bathing  Co.  (133 

N.  Y.  S.  11.13)   026 

Meyer  v.  Cnriner  (Clarke  v.  Moore,  132  N. 

Y.  S.  1124)   895 

Meyer  v.  Evans  (133  N.  Y.  S.  1133)   935 

Meyer  v.  Schulte  (1.32  N.  Y.  S.  1138)   892 

Meyer  v.  Smith  (133  N.  Y.  R.  531)   840 

Miitala  v.  George  A.  Ray  Mfg.  Co.  (132  N. 

Y.  S.  1138)   899 

Miller  v.  Charles  Jacobs  C!o.  (132  N.  Y.  S. 

1138)    925 

Minnefinta  Phonoeraph  Co.  v.  Tomlinson 

(132  N.  Y.  S.  1063)   56 

Montalaio  t.  Maxwell  &  Dempsey  ((TIarke 

v.  Moore,  182  N.  Y.  S.  1124)   895 

Montuomery  v.  Cocks  (132  N.  Y.  S.  1138)  893 
Moran  v.  Dake  Drug  Co.  (133  N.  Y.  S. 

1133)    934 

Morean'a  Estate,  Matter  of  (132  N.  Y.  S, 

1138)    907 

Morris  v.  Zimmerman  (132  N.  Y.  S.  1138)  912 
Morrison,  Matter  of  (In  re  Grade  Damage 

Com'rB.  132  N.  Y.  S.  1130)   897 

Mott  Haven  Co.,  Matter  of  (132  N.  Y.  S. 

1138)    89S 

Mount  Morris  Bank  v.  Banks  (132  N.  Y. 

S.  1139)  9U 

Mullen  V.  Brooklyn,  Q.  C.  ft  S.  K.  Co.  (132 

N.  Y.  S.  Ii3^...   92{£ 

Mulqueen  v.  Interborouxh  Rapid  Transit 

Co.  (133  N.  Y.  S.  1133)......  915 

Mulvey  v.  Archbold-Brady  Co.  a33  N.  Y. 

S.  1133)  „  936 

Murdock  v.  Mardock  (132  N.  Y.  S.  964). . .  664 
Miimhy  v.  American  Ice  Co.  (138  N.  Y.  8. 

612)    867 

Morpby  v.  Moon  Motor  Car  Go.  (132  X.  Y. 

S.  1139)  \  922 

Murphy  v.  Patterson  (Kerby  v.  Manhattan 

College,  132  N.  Y.  S.  1134)  913 

Myers  v.  Hcrzog  (132  N.  Y.  S.  1139)  914 

Nanella  v.  Brady  (132  N.  Y.  S.  1139)....  913 
Notional  Contracting  Go.  t.  Hq^u  River 

Water  Power  Co.  (132  N.  Y.  8.  1139). .  896 
National  League  of  Commissiou  Uercbajits 
of  UnirH  States  v.  Honning  (132  N. 

Y.  S.  871)  

Neale  t.  Hudson  Companies  (138  N,  T.  S. 

1121}  


Digilized  by 


1282 


187  NEW  YORK  8UPPLBMBNV 


148  APP.  DZV.-Contlnued.  Paca 

Keale  v.  Hadson  &  M.  R.  Co.  (132  N.  T. 

S.  1120)  914 

NeU,  Matter  of  (In  re  Grade  Damage 

Com'w.  132  N.  Y.  S.  1130)   897 

Newburgh  Laod  Co.  t.  Ghadvtek  (138  N. 

Y.  S.  1134)   931 

Newgold  v.  Childs  Co.  (132  N.  Y.'S.  366). .  153 
New  York,  City  of,  Matter  of  (In  re  Com- 

missioner  of  Public  Works,  133  N.  Y.  S. 

251)    644 

New  York,  City  of.  Matter  of  (Hawke  t. 

Dorf.  133  N.  Y.  S.  ^3)   326 

New  York,  City  of.  Matter  of  (Id  re  Old 

Stone  Road  In  City  of  New  York,  132  N. 

Y.  S.  1140)   922 

New  York.  Ci&  of.  v.  Chase,  Talbot  ft  Co. 

(132  N.  Y.  S.  109^  r..  284 

New  York,  (Sty  of,  T.  Foster  (133  N.  Y.  S. 

152)  ..!:........   258 

New  York,  City  of,  v.  Foster  (133  N.  Y.  S. 

1115)    918 

New  York.  City  of,  v.  Fredericks  (132  N. 

Y.  S.  1124).   801 

New  York,  City  of,  v.  Hall  (133  N.  Y.  S. 

1115)   917 

New  York,  City  of,  t.  Lloyd  (133  N.  Y.  S. 

118)    146 

New  York,  City  of.  v.  New  York  Dry  Dock 

Co.  (132  N.  Y.  S.  1130)   922 

New  York,  City  of,  v.  Palladino  (Strah- 

mann  t.  Yorkville  Bank.  132  N.  Y.  S. 

1147)    »13 

New  York.  City  of,  v.  Sicilian  Asphalt  Pav- 
ing Go.  (l32  N.  Y.  S.  1124)   806 

New  York  City  InterborouRh  R.  Co.  T. 

Moynahan  (134  N.  Y.  S.  17)  008 

New  York  County  Nat.  Bank  v.  Hcrnnan  

(133  N.  Y.  S.  200)   631 

New  York  Edison  Co.,  People  ex  rel.,  ▼. 

Willcox  (132  N.  Y.  S.  1142)   806 

New  York  Taxicab  Co.,  Matter  of  (134  N. 

Y.  S.  1151)  .913 

Niagara    Woodworking    Co.    v.  Oussanl 

Const  Co.  (132  N.  Y.  S.  1139)   891 

Nican,  Matter  of  (133  N.  Y.  S.  1134)  917 

Nillaon  v.  Lawrence  (132  N.  Y.  S.  fl«4)...  155 
Nillson  V.  Lawrence  (133  N.  Y.  S.'  203). . .  678 
Nitto  Powder  Co.  t.  Mane  ft  RawoUe  (133 

N.  Y.  S.  151)  671 

Nolan  V.  Bogan  (133  N.  Y.  S.  1134)   934 

Nolan  T.  City  of  New  YoA  (132  N,  Y.  S. 

1139)    892 

North  Hempatead,  Town  of,  t.  Oelaner  (133 

N.  Y.  S.  319)   779 

Norton  v.  Kull  (Croldsteln  t.  Kmpire  State 

Surety  Co.,  133  N.  Y.  S.  1122)  018 

Norton  v.  Rena  (ETerby  v.  Manhattan  Col- 
lege. 132  N.  Y.  S.  1134)  013 

Obemdorf  v.  Farmers'  Loan  ft  Trust  CJo. 

(132  N.  Y.  S.  1004)   227 

O'Brien  v.  Erie  R.  Co.  (133  N.  Y.  S.  1134)  931 
O'Brien  v.  New  York  Cent,  ft  H.  E.  R. 

Co.  (133  N.  Y.  S,  322)   733 

O'Brien  v.  United  Eledric  Light  &  Power 

Co.  (133  N.  Y.  S.  ll:^5)  915 

O'Biyan  v.  State  (132  N.  Y.  S.  1098)....  542 
Oceanic  Pub.  Co.  v.  Oriton  PuK  Co.  a32 

N.  Y.  S.  1140)  012 


Pan 

Oceanic  Pub.  Co.  t.  Carltcm  Fob.  Co.  (132 

N.  Y.  S.  1140)   914 

O'Connor  t.  Lock  (133  N.  Y.  S.  820)....  765 
Offerman  v.  Kohner  (133  N.  Y.  S.  1135). .  iKi7 

Pisbei  V.  Oishei  (132  N.  Y.  S.  1140)   85^9 

Old  Stone  Road  in  City  of  New  York.  Mat- 
ter of  (132  N.  Y.  S.  1140).   922 

Oliver  Typewriter  Co.  v.  Typewriter  In-' 

spection  Co.  032  N.  Y.  S.  1140)   891 

Oppenheimer  v.  Van  Baalte  (133  N.  Y.  S. 

1135)   916 

Orafina  t.  New  York  State  Eys.  (132  N- 

Y.  S.  784)   417 

OraSna  v.  New  York  State  Rys.  (133  N. 

Y.  S.  U36)   934 

Orkin  v.  Macban  032  N.  Y.  S.  1003)  197 

Osterhoodt  v.  Prudential  Ins.  Co.  (132  N. 

Y.  S.  1140).   907 

Oyster  Bay,  Town  of,  t.  Stehli  (132  N.  Y.  

S.  1149):..   923 

Pakas  T.  Hurley  032  N.  T.  S.  1140)....  891 
Palma  v.  Union  Fork  ft  Hoe  Co.  (133  N. 

Y.  S.  1136)   935 

Pancoast  v.  Indnstrial  Glass  Co^  (132  N.  _ 

Y.  S.  821)   473 

Parks  V.  National  Park  Bank  of  New  York 

(132  N,  Y.  S.  1140)   806 

Parks  T.  Second  Nat.  Bank  of  City  of  New 

York  (188  N.  Y.  8.  1136)  915 

Partenfelder  t.  People  (132  N.  Y.  S.  1140)  921 
Paskusz  T.  Philadelphia  Casualty  Co.  (132 

N.  Y.  S.  1140)   895 

Paul  T.   Consolidated   Fireworks  Co.  of 

America  (133  N.  Y.  S.  1136)   927 

Pearson  v.  Ehrich  (133  N.  Y.  S.  273)   680 

Peckham  t.  Dwyer  (182  N.  Y.  S.  1140) ...  008 
Peerless  Pattern  Co.  v.  Pictorial  BcTiew 

Co.  (132  N.  Y.  S.  1140)   895 

Pelbam,  Town  of,  v.  Shinn  (133  N.  Y.  S. 

1147)    926 

PeUetier  v.  Graham  (132  N.  Y.  S.  1140)  . .  907 
Pennica  t.  Delaware,  L.  &  W.  R.  Co.  (133 

N.  Y.  S.  •295)   7S7 

Pcnor  T.  City  of  Glens  Falls  (132  N.  Y.  S. 

1141)   907 

Penunzio  T.  Central  R.  Co.  of  New  Jersey 

(132  N.Y.  8.  1030)   ICS 

People  T.  Anderson  (132  N.  Y.  S.  1141)..  893 
People  V.  Bank  of  Stateo  Island  (132  N. 

Y.  S.  1141)   933 

People  V.  Bock  (132  N.  Y.  S.  1141)  899 

People  T.  Brooks  (132  N.  Y.  S.  1141)....  896 
People  T.  Capadonna  (People  v.  Lee,  182 

N.  Y.  S.  1141)  801 

People  V.  Cohen  (133  N.  Y.  S.  103)   205 

People  T.  Cohen  (People  t.  Lee.  182  N. 

Y.  S.  1141)  891 

People  T.  Cohen  (188  N.  Y.  S.  1136) .....  018 

People  T.  Dauchy  (131  N.  Y.  S.  993),  366 

People  T.  De  Palmo  (133  N.  Y.  S.  1136)..  931 
People  T.  Dntton  (132  N.  Y.  S.  1141)....  013 
People  T.  Ferrone  (132  X.  Y.  S.  1141)...  806 

People  T.  Gold  (132  N.  Y.  S.  1141)  896 

People  T.  James  Butler  (133  N.  Y.  8. 

1137)    928 

People  T.  Kobitzsch  (132  N.  Y.  S?.  1141)..  892 

People  T.  Lee  (132  N.  1'.  S.  1141)  891 

People  V.  Levine  (133  N.  Y.  S.  1137)..,,  917 
People  T.  Lumbert  (132  N.  Y.  S.  1069).,.  444 


Digilized  by 


TABLES  OF  NEW  ZOBK  SUPPLEMENT  CASES  IK  OTHER  BBPORTB 


1233 


148  APF.  DIV.-CoaUnued.  Page 
People  T.  Maio  (People  v.  Lee,  132  N.  T. 

S.  1141)   891 

People  V.  Metropolitao  Surety  Co.  (132  N. 

Y.  S.  829)   603 

People  V.  Metropolitan  Surety  Co.  (132  N. 

Y.  S.  836)   612 

People  V.  Meyerbofer  (133  N.  T.  S.  1137)  916 
People  V.  MiBlani  (133  N.  Y.  8.  291) .....  797 
People  Montelione  (133  N.  Y.  S.  1137)  928 
People  T.  Moulton  (1.33  N.  Y.  S.  1137)...  93fl 

People  T.  Peck  (133  N.  Y.  S.  1138)   937 

People  V.  Pope  (132  N.  Y.  S.  1141)  908 

People  T.  Hinkel  (132  N.  Y.  S.  1141)  894 

People      RiBing  (133  N.  Y.  S.  1138)   985 

People  T.  Rubin  (132  N.  Y.  S.  1141)  894 

People  T.  Scheuren  (132  N.  Y.  S.  1025) ...  324 
People  T.  Schmaltzbach   (132  N.  Y.  S. 

1141)    894 

People  T.  Shirley  (132  N.  Y.  S.  1141)  892 

People  T.  Sullivan  (132  N.  Y.  S.  1141)  892 

People  V.  Van  Valkenburg  (133  N.  Y.  S. 

1138)    934 

People  T.  Wildrick  (132  N.  Y.  S.  1142)...  912 
People  ex  tel.  Baker  v.  Board  of  Stipr'a  of 

Cortland  County  (132  N.  Y.  S.  1142)...  907 
People  ex  rel.  Bennett  v.  Dickey  (133  N. 

Y.  S.  221)   663 

People  ex  rel.  Britton  t.  American  Press 

Aas'n  (133  N.  Y.  S.  216)  651 

People  ex  rel.  Cornell  Steamboat  Co.  t. 

Kelaey  (182  N.  Y.  S.  1142)   907 

People  ex  rel.  Daly  v.  Henderaon  (133  N. 

Y.  S.  304)   225 

People  ex  rel.  Discbler  v.  Diacbler  (132  N. 

Y.  S.  1142)  912 

People  ex  reL  Elliott-Fisher  Co.  y.  Sob- 

mer  (132  N.  Y.  S.  780)   614 

People  ex  rel.  Evans  v.  Baker  (132  M.  Y. 

S.  1142)   896 

People  er  rel.  Faiteute  v.  Creelman  (132 

N.  Y.  S.  176)   800 

People  ex  rel.  Gainance  v.  Piatt  (132  N. 

Y.  S.  939)   579 

People  ex  rel.  Ganey  v.  Prende^^t  (132 

N.  Y.  S.  115)   129 

People  ex  rel.  Goldlng  v.  Henderson  (132 

N.  Y.  S.  1142)  912 

People  er  reL  Ciraham  v.  Walker  (132  N. 

Y.  S.  1142)   893 

People  ex   rel.   Ha^kes  Prendergaat 

(133  N.  Y.  S.  1139)  917 

People  ex  rel.  Holleran  v.  Creelman  (132 

N.  T.  S.  176)  121 

People  ex  rel.  Howley  t.  Miller  (183  N. 

Y.  S.  805)   988 

People  ex  rel.  Kimball  t.  Tomklns  (132 

N.  Y.  S.  1142)   802 

People  ex  ret  king  v.  Miller  (133  N.  X. 

S.  305)   937 

People  ex  rel.  Klein  v.  Barlow  (132  N.  Y. 

S.  1142)   894 

People  ex   rel.   Koetteritz  v.  Board  of 

Sup'rs  of  Herkimer  County  (132  N.  T. 

S.  808)  7...   892 

People  ex  reL  Lavier  v.  Allen  (132  N.  Y. 

S.  1142)   809 

People  ex  reL  I^oDg  Island  R.  Co.  t.  State 

Board  of  Tax  Com'rs  (133  N.  Y.  S.  348)  751 
People  ex  reL  Manley  v.  Board  of  Sup'rs 

of  Chenango  County  (132  N.  Y.  S.  §68)  584 


Page 

People  ex  rel.  New  York  Edison  Co.  t. 
WiUcoi  (132  N.  Y.  S.  1142)   886 

People  ex  rel.  Port  Morris  Land  &  Im- 
provement Co.  y.  Glynn  (132  N.  Y.  S. 
1143)    908 

People  ex  reL  Purdy  t.  MiUer  (132  N.  Y. 
S.  1143)  .7.   893 

People  ex  rel.  Quaranto  t.  Moynahan  (133 
N.  Y,  S.  361)   744 

People  ex  rel.  Ryan  v.  Superintendent  of 
State  Reformatory  for  Women  at  Bed- 
ford (134  X.  Y.  S.  1148)   928 

People  ex  rel.  Scfaott  v.  Prendergast  (132 
N.  Y.  S.  118)  185 

People  ex  rel.  Swift  v.  Inice  (132  N.  Y.  S. 
1143)    988 

People  ex  rel.  United  Wood  Alcohol  Co.  v. 
Sheldon  (132  N.  Y.  S.  804)   400 

People  ex  rel.  Versoa  v.  McGuire  (People 
ex  reL  Golding  v.  Henderson,  132  N.  Y. 
S.   1142)  912 

Pepper  V.  Linch  (133  N.  Y.  S.  1140)  914 

Phelan  v.  GafEney  (132  N.  Y.  S.  1143) ....  921 

Phelan  v.  Gibson  (132  N.  Y.  S.  1143)   925 

Port  Morris  I^and  &  Improvement  Co., 
People  ex  rel.,  v.  Glynn  (132  N.  Y.  S. 
1143)   008 

Porter's  Estate,  Hatter  of  (132  N.  Y.  & 

1143)    896 

Potthoff  T.  Safety  Armorite  Conduit  Co. 

(182  N.  T.  S.  1143T.  926 

Progressive  Supply  Co.  v.  Rourke  (132  N. 

Y.  S.  1143)   907 

Purdy  V.  Blain  (132  N.  Y.  S.  1143)   926 

Purdy.  People  ei  reL,  v.  Miller  (132  N.  Y. 

S.1143)   803 

Putnam  t.  Pdzer  (Nanella  v.  Brady,  132 

N.  Y.  S.  1139)...   913 

Quaranto,  People  ex  rel.,  v.  Hoynahan 
(133  N.  Y.  S.  361)   744 

Queens  Terminal  Co.  v.  Schmuck  (132  N. 
Y.  S.  1143)   923 

Quereau  v.  Computing  Scale  Co.  of  Day- 
ton, Ohio  (133  N.  X?  S.  501)  r. .  860 

Quitman,  Matter  of  (132  N.  Y.  8.  1144) . .  891 

Raoaom  v.  Gilman  (133  N.  Y.  S.  1141)...  981 
Itavitch  V.  National  Surety  Co.  (132  N.  Y. 

S.   1144)  014 

Recknagel,  Matter  of  (132  N.  Y.  S.  99)  . . .  268 
Reddy  v.  President  &  Trustees  of  Village 

of  Ossining  (132  N.  Y.  S.  037)   725 

Reed  v.  Oilman  (133  N.  Y.  S.  1141)  931 

Reich  V.  Peldman  Const  Go.  (132  N.  Y. 

S.  1144)  913 

Reichard  v.  Hutton  (133  N.  Y.  S.  44)  813 

Reusens  v.  Morton  (133  N.  Y.  S.  1141) ...  927 
Reymert  v.  Presbyterian  Hospital  in  City 

of  New  York  (In  re  Kindberg,  133  N.  Y. 

S.   1128)  916 

Reynolds  t.  Lehigh  Val.  R.  Go.  (132  N.  Y. 

8.  885)   346 

Rice  Co.  T.  Saul  (132  N.  Y.  S.  1130)   926 

Richman  v.  Robinson  (132  N.  Y.  S.  986)  703 
Ritcbey  v.  Pakas  (133  N.  Y.  S.  1142}...  928 
Roach  T.  City  of  Buffalo  (132  N.  Y.  S. 

1144)    890 

Robb  v.  City  of  New  York  (Collins  v.  City 

of  New  York,  133  N.  Y.  B.  1116)  91B 


Digilized  by 


12S4 


It?  KBW  TOBK  SnPFLBimiV 


148   AFP.  DrV,— GonUnued.  Pas* 

Robinson  v.  Battle  (133  N.  Y.  S.  57)   230 

Robinson  t.  Battle  (Cooper  v.  Bronx  Oas 

Co.,  133  N.  y.  S.  1117)  MS 

Roche  V,  Gerken  (132  N.  T.  S.  1144)   800 

Romanik  v.  Rapoport  (132  N.  T.  S.  892). .  688 
Romanik  t.  Rapoport  (133  N.  Y.  S.  1142)  930 
Rose  T.  Bwarthout  (133  N.  Y.  S.  1142) . .  934 
Rosenthal  t.  BnUn  (132  N.  T.  8.  1053) ...  44 
Rothschild,  Matter  of  (132  N.  Y.  S.  1145)  914 
Rourke  t.  McLaughlin  (132  N.  Y.  S.  1145)  914 
Rowan  t.  Susadorff  (132  N.  Y.  S.  1145)..  923 
Rowland,  Matter  of  (132  N.  Y.  8.  1145) . .  891 
Royal  Live  Fish  Co.  t.  Central  Fish  Go. 

(132  N.  Y.  S.  1096)   173 

Royal  Live  Fish  Co.  t.  Central  Flah  Oo. 

(133N.  Y.  S.  1142)  918 

Bndiger  v.  Coleman  (132  N.  ¥.  S.  990) ...  682 
Rudiger  T.  Coleman  (133  N.  Y.  S.  1142)..  930 

Rupp  v.  Rupp  (132  N.  Y.  S.  1145)   923 

Ryan,  People  ex  rel.,  t.  Superintendent  of 
State  Reformatory  for  Women  at  Bed- 
ford (134  N.  Y.  S.  1143)   928 

Sabine  v.  Paine  (132  N.  Y.  S.  813)  730 

Sackett    &    Wilhelms    Lithographing  & 

Printing  Co.  t.  National  Ass'n  of  Era- 
ploying  Ltthographera  (133  N.  Y.  8.  372)  598 
Sage  Brothers  t.  Halpem  (132  N.  Y.  S. 

1145)    921 

Salomon  v.  Gleichenhana  (Nanella  v.  Bra- 
dy, 132  N.  Y.  S.  1139)  913 

Salomon  t.  Salomon  (131  N.  Y.  S.  1142) . .  889 
Sas  T.  Cohoea  Savings  Institution  (132  N. 

Y.  S.  1145)   908 

Schactele  v.  Bristor  (133  N.  Y.  S.  500)..  843 
Scharles  v.  Hubbard  (132  N.  Y.  S.  1145) . .  913 
Schelling  t.  Western  Electric  Co.  (131  N, 

Y.  S.  1142)   890 

Schielke  v.  Meister  (132  N.  Y.  8.  1145)..  923 
Schlein  t.  New  York  Henld  Co.  (132  N. 

Y.  S.  1145).   896 

Schofield  T.  Fonda  Glove  Lining  Co.  (132 

N.  Y.  S.  1145)   908 

Schoonmaker  t.  Gray  (132  N.  Y.  S.  1145)  908 
Schott,  People  ex  rel.,  t.  Prendergast  (132 

N.  Y.  S.  113)  135 

Schramm  v.  Puller-Burr  Co.  (Goldstein  v. 

Empire  State  Surety  Co.,  133  N.  Y.  8. 

1122)   ;  918 

Schrooder  v.  Fine  (Nanella  v.  Brady,  132 

N.  Y.  S.  1139)   913 

Schultz  v.  Vogel  (132  N.  Y.  8.  1146)  894 

Schuaterman  v.  Kraua  (132  N.  Y.  S.  758)  727 
Schwarzenbach  v.  Moran  (132  N,  Y.  S. 

1148)    912 

Scott,  Matter  of  (132  N.  Y.  S.  1146> ....  891 
Scott  V.  Delaware,  L.  &  W.  R.  Co.  (132  N. 

Y.  8.  869)   6OT 

Sea  Coaat  Lumber  Co.  v.  Clyde  S.  S.  Co. 

(133  N.  T.  S.  803)..;  622 

Seasongood  v.  Prager  (132  N.  Y.  S.  1146)  891 

Seaward  v.  Davis  (133  N.  Y.  8.  384)   805 

Sebring  v.  Leary  (132  N.  Y.  a  1146)   901 

Secor  V.  Tradesmen's  Nat.  Bank  of  City  of 

New  York  (133  N.  Y.  S.  197)   141 

See  V.  Nassau  Electric  R.  Co.  (132  N.  Y. 

S.   1146)   926 

Seebach  v.  Fenkart  (132  N.  Y.  S.  1146)..  891 
Seelev  t.  Hammond  (133  N.  Y.  S.  1143)..  930 
SeweU  V.  PeU  (132  N.  Y.  S.  1146)   914 


Shamrotb.  Matter  of  (133  N.  Y.  S.  514). . .  SI'S 
Sheldon  v.  MacArthur  (133  N.  Y.  S.  194)  »0S 
Sheldon  v.  New  York  Cent  &  H.  R.  B. 

Co.  (132  N.  Y.  S.  SIB)  390 

Slmler'a  Will.  Matter  of  (132  N.  Y.  8. 

817)  -003 

Shaltz  V.  a  H.  Quereau  Go.  (133  N.  Y. 

S.  1143)  035 

Sichel  V.  Stoddard  (132  N.  Y.  S.  1146). . .  S95 
Sickles  V.  Village  of  Green  Island  (132 

N.  Y.  S.  1146)   908 

Siede  v.  Newkirk  (133  N.  Y.  S.  623)   804 

Simmons.  Matter  of  (132  N.  Y.  8.  1146)..  924 

Simon  V.  Rlchman  (133  N.  Y.  S.  1144)  928 

Sliney  v.   I<^re  Department  of  Town  of 

Newtown  (133  N.  Y.  S.  1144)  990 

Smith,  Matter  of  (132  N.  Y.  S.  304)   291 

Smith  T.  Doctor  Pratt  Institute  of  New 

York  (133  N.  Y.  S.  1144)   933 

Smith  V.  Masters  (131  N.  Y.  S.  1144)  889 

Smith  &  Co.  V.  Brooklyn  Heights  R.  Co. 

(132  N.  Y.  8.  1131)  920 

Snow  V.  Sbreffler  (132  N.  Y.  S.  895)   422 

Sommers  v.  New  York  Cent.  &  H.  R.  B. 

Co.  (132  N.  Y.  S.  1147)   000 

Spallholz  V.  Sheldon  (i;^  N.  Y.  S.  560)..  573 

Spencer  v.  Spencer  (133  N.  Y.  S.  7)   8KS 

Spicer  v.  Connor  (132  N.  Y.  S.  877)   3»4 

Spila  V.  New  York  Cent  &  H.  R.  R.  Co. 

(132  N.Y.R  1147)   923 

Spurge.  Matter  of  (Maroney  v.  Hntton, 

132  N.  Y.  S.  1137y  921 

Standard  Fashion  Co.  of  New  York  v. 

Sawyer  (132  N.  Y.  S,  1147)  912 

Stanton.  Matter  of  (132  N.  Y.  S.  U47)..  890 
Stanles  v.  Schnackenberg  (132  N.  Y.  S. 

1092)    161 

Stein  v.  Empire  Trast  Co.  (133  N.  Y.  S. 

517)    850 

Steiner  v.  Geia  (133  N.  Y.  S.  1145)  910 

Stenton,  Matter  of  (132  N.  Y.  S.  1147)..,  913 
Stephen  Merritt  Burial  &  Cremation  Co.  v. 

Stephen  Merritt  Co.  (133  N.  Y.  S.  1145)  911 

Stern  v.  Conley  (132  N.  Y.  S.  1147)   92«J 

Steuerwald  v.  Sitomer  (132  N.  Y.  8.  1147)  92(i 
Stevens  v.  Tan  Alstyne   (1^  N.  Y.  8. 

1147)    894 

Stewart  v.  Auerbach  (132  N.  Y.  S.  1021) . .  222 
Stewart  v.  Freeman  (132  N.  Y.  H.  1147)  933 
Stillman  v.  City  of  Clean  (133  N.  Y.  S. 

1145)    936 

Storra  v.  Northern  Pac  R.  Co.  (132  N.  Y. 

•  8.  954)   403 

Strnhmannv.  Yorfcville  Bank  (132  N.  Y.  B. 

130)   8 

Strahmann  v.  YorkvUle  Bank  (182  N.  Y. 

S.   1147)  913 

Streitfeid  v.  T^vi  (132  N.  Y.  a  1147)....  8tl2  ■ 
Streitfeld  T.  Levi  (133  N.  T.  S.  1145) ....  917 
Strianese  r.  Barnard  Realty  Co.  (131  N. 

Y.  S.  1145)   889 

Strock  V.  Russell  (132  N.  Y.  S.  968)   483 

Strodl  V.  Fariah-Stafford  Co.  (132  N.  T. 

8.  1147)   890 

Strohoefer  v.  Security  Mnt  Life  Ins.  Co. 

(133  N.  Y.  S.  289)  783 

Stuart  V.  Englia  (132  N.  Y.  S.  1147)   925 

Stuart  V.  Englis  (132  N.  Y.  S.  1147)  920 

Suearman  v.  Dennett's  Surpassing  Coffee 

Co.  (132  N.  Y.  S.  1084)   830 


Digilized  by 


TABLES  or  NOW  ZOBX  8UPn.EaiENT  CABBS  HI  OTHKR  REPOBTS 


1236 


148  APP.  DrV.— ContlBued.  Pare 
Sullivan  T.  FraDcreb  (182  N.  Y.  S.  U17>. .  72S 
!8DlUTan  t.  Ryan-Parker  Gonat.  Go.  (182 

N.  T.  S.  844)   243 

SnlUran  t.  Rjan-Farker  Const.  Co.  (132 

X.  Y.  8.  848)   246 

SulUvan  T.  Ryan-Parker  Const  Co.  (132 

N.  Y.  a  1147)   801 

Sutlivan    Rran-Parker  Const.  Co.  (Strah- 

QiaDD  T.  Yorkrine  Bank,  132  N.  Y.  S. 

1147)    913 

SuDderman  t.  Sound  Real^  Co.  (132  N.  Y. 

S.  1148)   895 

Sundermann  v.  People  (132  N.  Y.  8.  68)  124 
Surpleaa,  Matter  of  (132  N.  Y.  8.  1148)  922 
Sweeney  v.  Hecker-Jonea-Jewell  Mill.  Co. 

(132  N.  Y.  S.  1148)   8S2 

Sweet  T.  Cahm  (182  N.  Y.  S.  1148)   908 

Swift,  People  ex  rel.,  t.  Luce  (132  N.  Y. 

S.  1143)   933 

Taber  v.  City  of  New  York  (132  N.  Y.  S. 

1148)    921 

Tack  V.  Fitzsimmons  (133  N.  Y.  S.  114flj  916 
Tallcott  V.  C.  U.  Quereau  Co.  (133  N.  Y. 

S.  1143)   985 

Talley  T.  James  Bverard's  Breweries  (183 

N.  Y.  S.  1146)   915 

Talley  v.  TaUey  (133  N.  Y.  S.  1146)  917 

Tarns  T.  MftcbeU-Lewis  Motor  Co.  (132  N. 

Y.  8.  1148)   893 

Tarquinio  v.  Kaiser  (133  N.  Y.  8.  1146) . .  934 
Taylor  v.  B.  Crystal  &  Son  (132  N.  Y.  S. 

1143)    890 

Tn.vlor  v.  New  York  Life  Ins.  Co.  (138  N. 

Y.  S.  746)   815 

Thomassen  t.  National  Elevator  Co.  (132 

N.      S.  1148)   921 

Thomnaon  v.  Erie  R.  Co.  (132  N.  T.  S. 

1148)    923 

TlioDipson  V.  Funk  (133  N.  Y.  S.  1146) . .  928 
Thurston  v.  Tharston  (133  N.  Y.  8.  1146)  915 
Title  Guarantee  &  Trnat  Co.  v.  Provost 

(132  N.  Y.  S.  1148)   926 

Tomes  v.  Tomea  (132  N.  Y.  S.  1148)   921 

Topia  Min.  Co.  v.  Warfield  (132  N.  Y.  S. 

1031)    139 

Tose  V.  Hogan  (131  N.  Y.  S.  1146)   889 

Town  of  North  Hempstead  v,  Oeisner  (133 

N.  Y.  8.  319)  779 

Town  of  Oj-ster  Bay  T.  Stehli  (132  N.  Y. 

S.  1149)   923 

Town  oC  Pelham  v.  Shinn  (133  N.  Y.  S. 

1147)    926 

Town  of  Wbitestown  T.  State  (132  N.  Y. 

S.   824)   582 

Town  of  Whiteatnwn  v.  Title  Guaranty  & 

Surety  Co.  (132  N.  Y.  S.  1149)   900 

Tracy.  Matter  of  (183  N.  Y.  S.  1147)  918 

Trirabey  t.  Central  New  York  Telephone  & 

Telegraph  Co.  (132  N.  Y.  S.  1149)   933 

Trouzzo  v.  Sutherland  (133  N.  Y.  S.  114T)  928 
TuHock  v.  Delaware,  L.  &  W.  R.  Co.  (133 

N.  Y.  S.  U47)   927 

TarnbuU  v.  Gardner  (132  N.  Y.  8.  1149) . .  933 
Turner  v.  Boubolia  (133  N.  Y.  S.  1147) ...  936 

Union  Waxed  &  Parchment  Paper  Co.  v. 

Gardner  (132  N.  Y.  S.  1149)   890 

Union  Waxed  &  Parchment  Paper  Co.  t- 

Gardner  (132  N.  Y.  8. 1149)  894 


Pas* 

TTnion  Waxed  &  Parchment  Paper  Co.  t. 

Gardner  (133  N.  Y.  S.  1148)  010 

United  Wood  Alcohol  Co.,  People  er  rel.,  v. 

Sheldon  (132  N.  Y.  S.  804)   400 

Utica  Trust  &  Deposit  Co.,  Matter  of  (In 

re  Warren's  Will,  133  N,  Y.  S.  145)  ,  525 

Van  Cortlandt  t.  De  Graffenried  (183  N. 

Y.  S.  1148)   913 

Van  Wagoner  T.  Buckley  (133  N.  Y.  8. 

699)    808 

Van  Woerfs  Will,  Matter  of  (132  N.  Y.  8. 

1149)    932 

Vella  v.  Sterling  Salt  Co.  (132  N.  Y.  8. 

1149)    901 

Venuto  V.  Liaso  (132  N.  Y.  S.  1066).  164 

Versos,  People  ex  reU,  t.  McGuire  (People 

ex  rel.  Golding  t.  Henderson,  132  N.  Y. 

8.  1142)  .*  912 

Vogel  V.  Stratton  Mfg.  Co.  (132  N.  Y.  S. 

1149)   r.  921 

Vojtel  Co.  V.  George  Backer  Const.  Co. 

(133  N.  Y.  S.  225)   639 

Volkmnn  Certificate,  Matter  of  (In  re  Far- 
ley, 132  N.  Y.  S.  1128)   933 

Voxman,  Matter  of  (132  N.  Y.  8.  217) ....  280 

Walsh  V.  Americon  Lead  Pencil  Co.  (133 

N.  Y.  S.  1148)   931 

Ware  Brothers  Co.  v.  Cortland  Cart  & 

Carriage  Co.  (133  N.  Y.  S.  60)   546 

Warren's  Will,  Matter  of  (133  N.  Y.  S. 

145)   525 

Water  Front  Pni*.  Matter  of  (In  re  City 

of  Bnffalo.  132  N.  Y.  S.  926)   384 

Waterman  v.  Waterman  (132  N.  Y.  8. 

1149)    933 

Watson  V.  Prince  (133  N.  Y.  8.  1149)   936 

Watson  Wagon  Co.  v.  Board  o£  Water 

Com'rs  of  Village  of  Canastota  (132  N. 

Y.  S.  1149)   908 

Wean  v.  Hayes  (132  N.  Y.  S.  1150)   898 

Weeks  T.  Kraft  (132  N.  Y.  8.  1150)   932 

Weill  v.  City  of  New  York  (133  N.  Y.  S. 

290)    .  .  919 

Weiner  v.'  wViner  "(132  N."  Y.'  *S. 'iiSO) 806 

Weinman  v.  Shea  (132  N.  Y.  8.  1150)  891 

Weinman  v.  Shea  (132  N.  Y.  S.  ll.TO) ....  911 

Welch  V.  Graham  (132  N.  Y.  S.  1150)  900 

Weld  V.  Postal  Telegraph- Cable  Co.  (133 

N.  Y.  S.  228)   588 

WellB  v.  Dunlop  (133  N.  Y.  S.  1149)  915 

Welts  T.  Anderson  (132  N.  Y.  S.  1150)..  898 
Werner  v.  Pelletier  (131  N.  Y.  S.  1010).-  137 
Werther-Rausch  Co.  T-  National  Ass'n  of 

Employing  UOiograpfaers  (133  N.  Y.  S. 

883)   613 

Wexler  t.  Braile  (133  N.  Y.  S.  1149)   028 

White  T.  Kenny  (132  N.  Y.  8.  1150)   895 

White  V.  Lancraft  (132  N.  Y.  8.  1016) ...  692 
White  V.  Rochester  Composite  Brick  Co. 

(132N.  Y.  S.  1160)   901 

White  T.  White  (132  N.  T.  8. 1043)  883 

White  Mfg.  Co.  t.  Teicbman  (132  N.  Y.  S. 

1133)    926 

Whitestown,  Town  of,  T.  State  (132  N.  Y. 

B.  824)   582 

Wbitestown,  Town  of,  t.  Title  Gnarantj  & 

Surety  Go.  (182  N.  Y.  S.  1140)   000 


Digilized  by 


1286 


187  HBW  TORK  SUPPLEMENT 


148   AFP.  DIV.— Continued.  Page 
Wbittlesey  v.  Philip  Becker  &  Co.  (132  N. 

T.  S.  1150)   899 

Wilcox  V.  Supreme  Council  of  Royal  Ar- 
canum (132  N.  Y.  S.  llSOt  900 

•Williama,  Matter  of  (182  N.  T.  S.  1151)..  922 
Williams,  Matter  of  (133  N.  Y.  S.  1150) . .  987 
WilUams  v.  Ashner  (133  N.  T.  S.  1150) ...  930 
Williams  Enfcioeerins  &  ContractiDg  Co. 

V.  City  of  New  York  (133  N.  Y.  S.  234)  199 
Willson  &  Adams  Co.  v.  Mack  Par.  & 

Const.  Co.  (133  N.  Y.  S.  1150)   927 

Wilson  V.  Ford  (133  N.  Y.  S.  33)   307 

WUson  V.  Hanna  (133  N.  Y.  S.  1150)  032 

Wilson  T.  ReiUy  (Clarke  v.  Moore,  13^  N. 

Y.  S.  1124)   894 

Winitsky  v.  New  York  State  Rys.  (133  N. 

Y.  S.  1161)  936 

Winahip  t.  Kirkover  (In  re  Gltsr  of  Buf- 
falo, 132  N.  T,  S.  926)  384 

Winten  t.  Redmond  (132  N.  T.  B.  USl) . .  898 


Wolf  y.  Brody,  Adler  ft  Koch  Go.  (133  N. 

Y.  S.  1161)   916 

Wolf  T.  Union  Waxed  &  Parchment  Paper 

Co.  (133  N.  Y.  S.  239)  623 

Wolf  T.  Union  Waxed  &  Parcbmnat  Baper 

Co.  (132  N.  Y.  S.  1151)  894 

Wood  M^.  &  Realty  Oo.  of  Ixms  IiUuid 

T.  Johnstone  a33  N.  Y.  S.  422)   747 

Wooding  V.  Thom  (132  N.  Y.  S.  50)   21 

Wooding  T.  Thom  (132  N.  Y.  S.  1151) ....  913 
Wooding  V.  Thom  (City  of  New  York  t. 

Foster,  133  N.  Y.  S.  1115)  918 

W.  &  R.  Iron  Works  v.  Cohen  (Nanella  t. 

Brady,  132  N.  Y.  S.  1139)   918 

Yates  T.  Village  of  Arcade  (133  N.  Y.  S. 
1151)    937 

Zaloom  T.  Oanim  (132  N.  Y.  8.  1151)  892 

fflesfeld  T.  Nortliworth  (133  N.  X.  S.  208}  185 


VOL.  149,  APPELLATE  DIVISION  REPORTS 


A.DlT.  N.T. 

A.DlT.  N.T. 

A.D1T.  N.Y. 

A.Div.. 

N.Y. 

A.Div.  N.Y. 

A.DIt.  N.T. 

A.D1T.  N.T. 

Rep 

Supp. 

Rep.  Supp. 

Rep.  Supp. 

Rep, 

Supp. 

Rep.  Supp. 

Rep.  Supp. 

Rep.  Sup9i 

piT 

Vol. 

pb. 

n. 

Vol 

PC. 

P«. 

Vol. 

P«. 

P«. 

Vol 

P«. 

P«. 

VoU 

pb. 

Ps. 

Vol 

Pf. 

P». 

VoU 

P«. 

1 

133 

B26 

176 

188 

a* 

SOS 

188 

774 

468 

188 

1067 

6M 

188 

8BB 

m 

184 

408 

797 

184 

86 

5 

183 

US 

187 

188 

m 

807 

188 

887 

469 

133 

949 

668 

184 

247 

678 

134 

310 

800 

ISi 

•801 

10 

18S 

68S 

198 

133 

318 

188 

68S 

466 

184 

68 

E78 

134 

116 

680 

134 

187 

8M 

134 

25? 

u 

133 

fil» 

IH 

188 

m 

8U 

183 

760 

469 

184 

7 

688 

184 

816 

«86 

ISS 

M9 

809 

136 

298 

18 

133 

m 

198 

188 

889 

828 

134 

271 

471 

188 

1069 

689 

134 

196 

687 

183 

964 

814 

134 

99 

» 

183 

627 

200 

188 

TC4 

830 

134 

823 

474 

138 

1071 

601 

184 

89 

690 

184 

Slf 

134 

SIS 

SS 

188 

613 

811 

188 

771 

887 

134 

828 

476 

184 

87 

603 

133 

1068 

694 

134 

tL7 

824 

184 

174 

M 

183 

6W 

ns 

183 

694 

841 

134 

262 

4^ 

183 

874 

606 

133 

1061 

707 

184 

24S 

828 

134 

85 

2> 

133 

633 

217 

188 

6?T 

347 

1S4 

637 

4S2 

133 

942 

607 

133 

1065 

710 

184 

378 

830 

184 

H 

31 

133 

672 

220 

133 

816 

366 

134 

418 

485 

134 

133 

609 

134 

168 

718 

134 

350 

836 

7rf 

33 

133 

629 

232 

133 

6S9 

867 

184 

813 

491 

134 

60 

616 

134 

633 

716 

134 

396 

841 

3M 

37 

133 

608 

238 

138 

769 

869 

184 

383 

496 

183 

1018 

618 

133 

1043 

719 

134 

122 

844 

134 

233 

48 

133 

574 

239 

133 

763 

373 

134 

284 

500 

133 

946 

622 

134 

433 

730 

134 

137 

850 

184 

144 

48 

133 

497 

241 

133 

720 

S82 

134 

319 

604 

134 

39 

632 

134 

442 

735 

134 

21 

861 

184 

114 

60 

133 

498 

243 

133 

657 

388 

134 

276 

6U 

133 

1026 

633 

134 

439 

739 

134 

191 

864 

134 

9* 

S3 

133 

626 

246 

133 

693 

396 

134 

380 

516 

133 

939 

637 

134 

397 

745 

134 

204 

866 

134 

TO* 

65 

133 

894 

348 

133 

683 

399 

134 

269 

621 

133 

1040 

640 

133 

996 

747 

134 

26 

859 

134 

823 

«S 

133 

839 

260 

133 

768 

404 

134 

467 

524 

134 

9 

641 

134 

170 

752 

134 

162 

SS3 

134 

667 

80 

133 

978 

253 

133 

718 

407 

134 

311 

529 

133 

1012 

647 

134 

242 

758 

184 

JU 

867 

134 

72 

89 

133 

872 

256 

133 

711 

411 

134 

791 

634 

133 

1079 

6S1 

134 

427 

762 

134 

101 

871 

134 

13 

94 

133 

778 

262 

133 

696 

418 

134 

290 

637 

133 

966 

eso 

134 

432 

765 

134 

386 

873 

134 

1» 

9S 

133 

808 

266 

133 

7S6 

423 

184 

356 

642 

133 

997 

661 

184 

433 

772 

134 

141 

878 

134 

7S8 

108 

133 

737 

270 

133 

702 

428 

134 

381 

643 

133 

1004 

662 

134 

433 

775 

134 

83 

883 

134 

806 

113 

133 

S28 

£72 

133 

70* 

432 

134 

468 

546 

133 

1066 

663 

134 

392 

777 

134 

264 

8S? 

134 

710 

131 

133 

780 

E78 

133 

794 

437 

134 

363 

648 

134 

13 

667 

134 

373 

784 

134 

119 

893 

134 

883 

138 

133 

8T6 

286 

133 

802 

440 

134 

337 

566 

133 

998 

670 

134 

400 

788 

134 

32 

897 

184 

n< 

143 

133 

852 

292 

133 

800 

443 

134 

461 

668 

183 

lOOS 

671 

134 

241 

791 

134 

488 

900 

134 

818 

172 

133 

741 

296 

133 

708 

446 

133 

1047 

661 

US 

1084 

678 

IM 

353 

794 

134 

M 

•S07-8SL 

175 

133 

743 

299 

133 

886 

•ItonoraoOam  declslotu:   parallel  eitatlons  not  required. 


VOL.  149,  APPELLATE  DIVISION  REPORTS 


Abel  T.  National  Reserre  Bank  of  City  of 

New  York  (134  N.  Y.      371»  710 

Abrahams,  Matter  of  (134  N.  Y.  S.  1125). .  944 

Adler  v.  Mayper  (133  N.  Y.  S.  1111)  915 

Adler  v.  Mayper  (134  N.  T.  S.  1138)  947 

Adler  t.  Natanson  (133  N.  Y.  S.  1111)..  916 
Akin  T.  Custodian  of  Primary  Records  (134 
N.  Y.  S.  20)   960 


Allen  V.  Farley  a34  N.  Y.  S.  1125)   944 

Altman  v.  Altmaa  (133  N.  Y.  S.  1111)...  9:>5 
Ambrose,  People  ex  ret,  v.  Tompkins  (134 

N.  Y.  S.  1142)   946 

Anderson  v.  McNulty  Bros.  (134  N.  Y. 

S.  21)  735 

Anderson  t.  Pougbkeepsie  Light,  Heat  Jk 

Power  Co.  (131  N.  X,  S.  lUl)  922 


Digilized  by 


TABLES  OP  NHW  TOBK  SUPPLEMBNT  CASB8  IK  OTHBB  BBP0BT8 


1237 


140  ATV,  DIV.-Coatlnaaa.  Face 

Andriussis  v.  Philadelphia  &  Readiog  Coal 

&  Iron  Co.  (133  N.  Y.  S.  IIU)  924 

Apsar  T.  CoaDeU  (134  N.  Y.  S.-1125). .  947 
Archer  t.  Archer  (138  N.  X.  S.  7»3)....  918 
Arnett  t.  State  Hut  life  Assur.  Co.  (134 

N.  Y.  S.  1125)   930 

Asphalt  Faviog  &  Contracting  Co.  v.  City 

of  Jsew  York  (134  N.  Y.  S.  433)   622 

Asphalt  raving  &  Contracting  Co.  v.  City 

of  iS'ew  York  (134  X.  Y.  S.  442)   632 

Austin  V.  Town  of  Rathbone  (134  N.  Y.  S. 

1125)    931 

AvruUs.  Matter  of  (134  N.  Y.  S.  1125)..  945 

Bank  of  Metropolis,  People  ex  rel.,  t.  Fqc- 
dy  (134  N.  X.  S.  1143)   948 

Barber  t.  DavidBon  a34  N.  T.  S.  1125). .  943 

Barrett  Mfg.  Co.  t.  Sergeant  (133  N.  X. 
S.   626)  r.   1 

Barrett  Mfg.  Co.  t.  Van  Ronk  (133  N. 
T.  S.  691)   194 

Barsotti  t.  Del  Genovese  (134  N.  Y.  S. 

1125)    946 

Bartlett  v.  Stewart  (Com  v.  Heymafeld, 

134  N.  Y.  S.  1129)   943 

Baruch  v.  Young  (134  N.  Y.  S.  53).   466 

Batchelor  v.  Hinkle  (133  N.  Y.  S.  501)  910 

Batchis  T.  Leask  (134  N.  Y.  S.  350)   713 

Bauer  v.  Eagle  Ins.  Co.  of  London  (134  N. 

Y.  S.  1125)   943 

Bavendam,  People  ex  rel.,  t.  Baker  (133  N. 

T.  S.  1138)   958 

Beauty  Spring  Water  Co.  of  Lyons  Falls 

T.  ViUage  of  Lyons  Falls  (134  N.  Y.  S. 

290)    418 

Beck  V.  Staudt  (133  N.  Y.  S.  529)   35 

Becker  v.  McCrea  (133  N.  Y.  S.  771)  211 

Beekman  v.  Mitchell  (134  N.  Y.  S.  1126). .  946 
Beirne  v.  Ravitch  (133  N.  Y.  S.  1112)..  952 
Bergdorfa  Will,  Matter  of  (133  N.  Y.  S. 

1012)    529 

Berlinger  y.  Macdonald  (133  N.  Y.  8.  622)  5 
Berman  r.  Automatic  Vending  Co.  (133  N. 

Y.    S.   U12)  951 

Bermant  v.  Behn  (133  N.  Y.  S.  1112)  914 

Bemhard  v.  Bemhard  (133  N.  Y.  S.  1112)  916 
Biehl  V.  Erie  R.  Co.  (133  N.  Y.  S.  1113)  922 
Biebl  T.  Erie  R.  Co.  (133  N.  Y.  S.  1113). .  956 
Bingham  t.  East  Massapeaqua  Realty  Co. 

(138  N.  Y.  S.  1113)  925 

Bistany  t.  Fargo  (134  N.  Y.  S.  207)   929 

Blauatein  t.  Blanstein  (188  N.  Y.  S.  1113)  914 
Blenis  v.  tJtica  Knitting  Co.  (134  N.  T.  S. 

1126)   936 

Bloch  T.  Bomat  (133  N.  Y.  8. 1113)  913 

Bloch  T.  Macbeth  aSS  N.  Y.  S.  UIB)....  951 
Blumberg,  Matter  of  (133  N.  Y.  S.  774). .  303 
Blumberg,  Matter  of  (133  N.  Y.  S.  777)..  026 
Board  of  Education  oi  Union  Free  School 

Dist.  No.  2,  Town  of  Trenbm  y.  GriU 

(134  N.  T.  S.  811)  407 

Boehmer  t.  International  R.  Co.  (134  N.  Y. 

S.  1126)   937 

Bohnhoff  v.  Fischer  (134  N.  Y.  S.  28). . . .  747 
Bohnhoflf  t.  Fischer  a84  N.  Y.  S.  1126)..  956 
Bokor  T.  H.  Eoebler  &  Co.  (133  M.  Y.  S. 

1113)    914 

Boland.  Matter  of  (134  N.  Y.  S.  1126). ...  947 
Bond  T.  Bush  Terminal  Co.  (133  N.  Y.  S. 

1113)   025 


Page 

Bondwin,'  People  ex  reL,  v.  Goldstein  (133 

Y.  S.  1138)   914 

Borgrosser  t.  Risch  (133  N.  Y.  S.  683)..  248 

Bomstein  v.  Faden  (133  N.  Y.  S.  608)   87 

Borowskl  T.  Ocean  Accident  &  Guarantee  . 

Corp.  (134  N.  Y.  S.  1126)   933 

Boache  v,  Cramer  (133  N.  Y.  S.  1113)  929 

Brady  v.  City  of  Kew  York  (134  N,  Y.  S. 

300)   816 

Brady  v.  Eastman  Kodak  Co.  (134  N.  Y. 

S.  1126)   934 

Braker  v.  New  York  Finance  Co.  (134  N. 

Y.  S.  1126)   043 

Brand  v.  Glockner  (134  N.  Y.  S.  1127)  946 

Brettle  v.  Hibbard  (134  N.  Y.  S.  1127}...  031 
Britton,  People  ex  rel.,  v.  American  Press 

Ass'n  (133  N.  Y.  S.  1138)  917 

Broadbrooks  v.  Genno  (Gottshali  y.  Penn- 
sylvania R.  CJOu  184  N.  Y.  8.  1183). ...  937 
Brockenshire  T.  Erie  It  Co.  (134  N.  Y.  S. 

1127)    033 

Brockway  v.  Syracuse  Lighting  Co.  (Gott- 
shali T.  Pennsylvania  R.  Co.,  134  N.  Y. 

1133)    937 

BronxTille,  Village  at.  Matter  of  (133  N. 

Y.  S.  1148)   957 

BronxTille,  Village  of,  t.  Stevens  (133  N. 

Y.  S.  1148)   953 

Brookhaven,  Town  of,  v.  Port  Jefferson 

Mill.  Co.  (133  N.  Y.  S.  1147)   956 

Brooks  V.  Zuckert  (133  N.  Y.  S.  1117)..  953 
Brown  v.  Muivany  (134  N.  Y.  S.  1127)..  948 
Brown  Contracting  Co.  v.  New  York  Cent.  ' 

&  H.  R.  B.  Co.  (134  N.  Y.  S.  1148)...  .  935 
Bryon  v.  Berastein  (134  N.  Y.  S.  1127)...  943 

Bryon  v.  Safir  (133  N.  Y.  S.  702)   908 

Buffalo,  City  of,  Matter  of  (LSS  N.  Y.  S. 

1116)   029 

Buffalo,  City  of,  Matter  of  (134  N.  Y.  S. 

1148)    938 

Buffalo,  City  of,  Matter  of  (In  re  Grider 

St.  in  City  of  Buffalo,  134  N.  Y.  S.  1133)  031 
Buffalo,  L.  &  R.  R.  Co.  t.  Hoyer  (134  N. 

Y.  S.  1127)   984 

Bugbee  v.  Overstreet  (133  N.  Y.  S.  1114). .  013 
Burkan  v.  Musical  Courier  Co.  (134  N.  Y. 

S.  1127)   942 

BuBhby  r.  Berkeley  (136  N.  Y.  S.  1132)..  048 
Butnors  v.  National  Sugar  Refining  Ck>. 

(133  N.  Y.  S.  1114)  925 

Butterfield,  Matter  of  (134  N.  Y.  S.  1128)  948 

Caboni  v.  Gott  (134  N.  Y.  S.  337)   440 

Cady  V.  Lewis  (133  N.  Y.  S.  1114)  928 

CalhoQD  T.  Commonwealth  Trust  Go.  of 

New  York  (133  N.  Y.  S.  1114)  014 

Calhoun  v.  Commonwealth  Trust  Co.  (134 

N.  Y.  S.  1138)   047 

CaUahan  v.  Greis  (133  N.  Y.  S.  1114)..  054 
Caporali  v.  Santangelo  (133  N.  Y.  S.  604)  911 
Carey  Const  Co.,  People  ex  rel.,  Smith 

(134  N.  Y.  S.  319)   382 

Carlin  Const.  Co.  v.  New  York  &  Brooklyn 

Brewing  Co.  (134  N.  Y.  S.  4^)  910 

Carlon  v.  Ryan  (Richmond  t.  Birkett  (134 

K  Y.  S.  1144)   04T 

Csronoano  v.  Pomerans  (183  N.  Y.  8.  1116)  023 
Carscallen  &  CaBsidy  t.  SUnunerman  (134 

N.  Y.  S.  1128)   944 


Digilized  by 


1238 


UT  KBW  YORK  SUPPLBIUMI! 


149  AFP.  DIV.— Continued.  Page 

Cartbace,  Village  of,  t.  Loomie  <134  N.  T. 

S.  1149)   935 

CasasBa  v.  Savarese  (133  N.  Y.  S.  657)..  243 
Casey  v.  Davis  &  Furber  Mach.  Co.  (134 

N.  Y.  S.  355j   423 

Cans  T.  Realty  Securities  Co.  (134  N.  Y. 

S.  1128)   943 

Cavanagh,  People  ex  rel.,  v.  Waldo  (133 

N.  Y.  S.  1139)   927 

Central  Trust  Co.  of  New  York  V.  Gaffney 

(133  N.  Y.  S.  1115)  913 

Central  Trust  Co.  of  New  York  v.  Manhat- 
tan Trust  Co.  (136  N.  Y.  S.  1133)  941 

Chapman  v.  George  R.  Read  &  Co.  (133  N. 

Y.  S.  025)   52 

Chester  v.  Comptroller  of  State  of  New 

York  fin  re  White's  Eetate.  134  N.  Y. 

S.  281)    428 

Chick  V.  Menihan  Co.  (133  N.  Y.  S.  1115)  929 
Chick  V.  Menihan  Co.  (134  N.  Y.  S.  1128)  932 
Cbilcott  T.  Broadway  Brewing  &  Matting 

Co.  (134  N.  Y.  S.  1128)  931 

Gianciolo  v.  Bellanca  <134  N.  Y.  S.  1128)  935 
Clmmer  v.  Montgomery  Bros.  &  Co.  (134  >i. 

Y.  S.  275)   388 

City  of  Buffalo,  Matter  of  (133  N.  Y.  S. 

1116)   929 

City  of  Buffalo,  Matter  of  (134  N.  Y.  S. 

1148)    933 

City  of  Buffalo,  Matter  of  (In  re  Grider  St. 

in  City  of  Buffalo,  134  X.  Y.  8.  1133)  931 
City  of  New  York,  Matter  of  (In  re  West 

151et  St.  in  City  of  New  York,  133  N. 

Y.  S.  894)   55 

Ci^  of  New  York  v.  Central  Park,  N.  & 

E.  R.  R.  Co.  (134  N.  Y.  S.  1128)  0« 

City  of  New  York  v.  Heamt  (134  N.  Y.  S. 

1128)    948 

City  of  New  York  v.  Montague  (134  N.  Y. 

S.  87)   475 

City  of  New  York  v.  Montague  (134  N.  Y. 

8.  80)   601 

City  of  New  York  v.  Seely-Taylor  Co.  ^33 

N.  Y.  S.  808)   98 

City  of  New  York  v.  Warren-Scharf  As- 
phalt Pav.  Co.  (134  N.  Y.  S.  439)  633 

City  of  New  York,  People  ex  rel.,  v.  Bronx 

Bath  Co,  a34  N.  Y.  S.  4:i3)  661 

City  of  New  York.  People  ei  rel.,  v.  Dickey 

(134  N.  Y.  S.  402)   676 

City  of  New  York,  People  ex  rel.,  v.  Goos- 

sen  (134  N.  Y.  S.  432)   660 

City  of  New  York.  People  ex  rel.,  t.  Olsaen 

(134  N.  Y.  S.  433)   662 

City  of  New  York,  People  ex  rel.,  v.  Sand- 
rock  Realty  Co.  (134  N.  Y.  S.  427)....  651 
City  &  (bounty  Ilall,  Trustees  of.  City 

of  Baffalo,  Matter  of  (134  N.  Y.  R.  1148)  933 
Clarke  v.  Gilmere  (133  N.  Y.  S.  1047)....  445 
Clarke  v.  Predoai  Metala  Corp.  (134  N.  Y. 

S.  1128)   938 

Clauisen  v.  S.  O.  Pell  &  Co.  (Richmond  v. 

Birkett,  134  N.  Y.  S.  1144)  947 

Clifford  V.  City  of  Rochester  (134  N.  Y.  S. 

1128)    932 

Clyde  V.  Brooklyn  Union  Elevated  11.  Co. 

(133  N.  Y.  S.  1115)  953 

Coat  &  Xtoa  Nat.  Bank,  People  ex  rel-  r. 

Purdy  (134  N.  Y.  S.  1143).   948 


PSK* 

Coffin  V.  Tevis  (133  N.  Y.  S.  1141)  942 

Cohen  t.  Antokolitz  (133  N.  Y.  S.  1116)..  910 
Cohen  V.  Cotheal  <134  N.  Y.  S.  li:jti)....  944 

Cohen  v.  Loketi  (133  N.  Y.  B.  lllttj  951 

Cohen  v.  New  York  Tinwa  Co.  (133  N.  Y. 

S.  1116)  936 

Cole  y.  Manviile  (133  N.  Y.  S.  574)   4ii 

Coleman  v.  McClenahan  (i33  N.  Y.  S.  885)  2^J 
Collier  t.  Postum  Cereal  Co.  (133  N.  Y.  S. 

852)    143 

Colon  &  Co.  V.  East  189th  St  Bldg.  & 

Const.  Co.  (134  N.  Y.  S.  1132)  946 

Color  Photography  Co.  v.  Donohoe  (.133  N. 

Y.  S.  lllti)  918 

Color  Photography  Co.  v.  Draohue  (133  N. 

Y.  S.  1110>  ■  911 

Comptroller  of  State  of  New  York  v.  Gard- 
iner (In  re  Dwi^ht.  133  N.  Y.  S.  1119)  912 
Concklin  t.  New  York  Cent.  &  H.  R.  R. 

Co.  (134  N.  Y.  S.  191)  739 

Concordia  Fire  Ins.  Co.  of  Milwaukee  V. 

Stowell  (134  N.  Y.  S.  1129)   930 

Connolly  t.  Burscb  (134  N.  Y.  S.  141}  772 

Connors  t.  Long  Island  R.  Co.  (134  N.  Y. 

S.  24)   8.30 

Conroy  v.  Goldsmith  (133  N.  Y.  S.  1116).  -  012 
Continental  Ins.  Co.  t.  Reeve  (134  N.  Y.  B. 

78)    835 

Coonan  v.  Hamburg-American  Packet  Co. 

(133  N.  Y.  S.  1116)  925 

Coonan  v.  Uambui^-American  Packet  Co. 

(134  N.  Y.  S.  1129)   051 

Coonan  t.  Hamburg-American  Packet  Co. 

(134  N.  Y.  S.  1129)   960 

Corn  V.  Hejrasfeld  (134  N.  Y.  S.  1129).  .  94.^ 

Cornish,  Matter  of  (133  N.  Y.  S.  1117)  £t.V> 

Covert,  Matter  of  (134  N.  Y.  S.  1129)  l«2 

Cowell  V.  Saperston  (134  N.  Y.  S.  284)..  373 

Cox  V.  Jung  (134  N.  Y.  S.  1129)   942 

Crawfofd  v.  Waahor  (133  N.  Y.  S.  1117)  923 
Creighton  v.  Carlson  Automobile  Co.  (133 

N.  Y.  S.  1117)  95S 

Crosby  V.  Woleben  (134  N.  Y.  S.  328)  33" 

Crosby  v.  Woleben  (134  N.  Y.  S.  11301  »3il 

Crotty  V.  Erie  R.  Co.  (133  N.  Y.  S.  696). .  202 
Crowley  v.  Sun  Ins.  Office  (134  N.  Y.  S. 

1130)   ...034 

Crozier,  People  ex  reL,  V.  Baker  (133  N. 

Y.  S.  1139)   057 

Cummings  v.  Carriogtm  (134  N.  T.  S. 

1130)    030 

Cnppy  T.  StoUweick  Bros.  (134  N.  Y.  S. 

1130)    047 

Dady  t.  City  of  New  York  (133  N.  T.  B. 

1117)    mi 

D'Amato  v.  Silverman  (134  N.  Y.  R.  1130)  fl4S 

Daniel,  Matter  of  (134  N.  Y.  S.  254)   777 

Daust  V.  Figge  (133  N.  Y.  S.  1117)   955 

Davenport  v.  New  York  Cent  ft  H.  R.  R. 

Co.  (134  N.  Y.  S.  458)   432 

Davies  v.  Teplisky  (133  N.  Y.  S.  1117) . . .  9S3 
Davis  V.  City  of  New  York  (133  N.  Y.  S. 

1118)    953 

Debotlis  v.  Debottis  (133  N.  Y.  S.  1118)..  928 
De  Cristofano  v.  Risolo  (134  N.  Y.  S. 

1130)    960 

Deering  v.  Pierce  (133  N.  Y.  S.  582)   10 

Deis  T.  Bohr  (133  N.  Y.  8.  1118)   055 


Digilized  by 


TABLES  OF  NBW  XOBK  8UPPLBMBNI  CA8BS  IN  OTHER  BBP0BT8 


1339 


149  APP.  DIT.-Contli»i«d.  Fw 

L>elcambr«  v.  Delcambre  (133  N.  T.  S. 

lllS)   952 

X>'Klette  T.  liltnois  Surety  Go.  (Shea  t. 

Lynsker.  134  N.  Y.  S.  1146)  M3 

L>el  tieoovew  T.  Del  CienoveBe  (133  N.  Y. 

S.  7«5)   266 

I>es  Jardins  t.  Hotcbkin  a34  N.  Y.  S. 

1130)   943 

Diamond  t.  MendelaohD  (134  N.  Y.  S.  1130)  943 
I>ickenon  t.  Musica  (134  N.  Y.  8.  1130). .  960 
L)i  Crescenti  v.  City  of  New  York  (134  N- 

Y.  S.  305)   816 

I>illuvio  T.  >'ew  York  &  Q.  C.  R.  Co.  (134 

N.  Y.  S.  1130)   960 

Di  Napoli  T.  Lathrop  (133  N.  Y.  S.  1U8)  056 

Dineen  v.  May  (134  N.  Y.  S.  7)  469 

I>i  Stefaao  v.  Peekskill  LUrhting  A  R.  Co. 

(134  N.  Y.  S.  204)   745 

DoUard.  Matter  of  (133  N.  Y.  S.  lllS). .  926 
Oonahue  v.  McCorkle  (133  N.  Y.  3.  1119)  025 
Konoghue  v.  Callanan  (133  N.  Y.  S.  1119)  016 
I>oimhue  V.  Oilman  (133  N.  Y.  S.  1119).  .  955 
L>ooling  V.  City  of  New  York  (133  N.  Y.  8. 

1110)   953 

Donglasa  v.  F.  W.  Carliu  Const  Co.  (134 

N.  Y.  S.  709)   856 

Drmnmi'r  v.  Town  of  Dayton  (134  N.  Y. 

S.  1130)   931 

Drummond  t.  Alfred  E.  Norton  Co.  (133 

N.  Y.  S.  1119)  915 

T>iip11.  Matter  of  (134  N.  Y.  S.  7r»)   090 

Duffy  V.  City  of  New  York  (133  N.  Y.  S. 

074)    47H 

Ihiffy  Co.  V.  Fiachetti  (183  N.  Y.  S.  1127)  925 
l>iinbar  v.  New  York  Veal  &  MuttOQ  Co. 

(133  N.  Y.  S.  1119)   942 

Dunlevie  v.  Droney  (134  N.  Y.  S.  1131)..  930 
Dunn  V.  New  York  Cent.  &  H.  R.  R.  Co. 

(133  N.  Y.  S.  1119)   929 

Duan  V.  New  York  Cent.  &  H.  R.  R.  Co. 

(134  N.  Y.  S.  1131)   932 

Dwi^ht.  Matter  of  (133  N.  Y.  S.  1110).  ..  .  912 
I>yer.  People  ex  rel.,  t.  McClellan  (133  N. 
y.  S.  1139)   942 

Earnest  v.  Delaware,  L.  &  W.  R.  Co.  (134 

N.  Y.  S.  32.3)   330 

F>dwarda  v.  Edwards  (134  N.  Y.  S.  1131). .  947 

Eline  v.  Eline  (134  N.  Y.  R.  1131)  044 

Empire  Limestone  Co.  t.  Millard  &  Lap- 
ton  Co.  (133  N.  Y.  S.  11201  928 

Empire  TJmestone  Co.  v.  Millard  &  Lupton 

Co.  (133  N.  Y.  S.  1120)   929 

Epstein  v.  Sussmnn  (134  N.  Y.  S.  20)....  950 
Equitable  Trust  Co,  of  New  York  v.  Moss 

(134  N.  Y.  S.  533)   616 

Erniold  V.  Kaltenhauser  (1.33  N.  Y.  R.  1120)  917 
Evans,  People  ex  rel.,  v.  Baker  (133  N.  Y. 

S.  1139)    937 

Bverett  t.  Field  (133  N.  Y.  S.  1120)  913 

Fairchild  v.  Leo  (133  N.  Y.  S.  572)   SI 

Faitoute,  People  ex  rel.,  t.  Creelman  (134 

N.  Y.  S.  1142)   943 

Farley  T.  Gordon  (l.^S  N.  Y.  S.  1121)....  02.5 

Farley  v.  Wbalen  (134  N.  Y.  S.  307)  637 

Farmers'  Loan  &  Trust  Co.  v.  Bowne  (134 

N.  Y.  S.  1131)   045 

Federal  Sign  Syatem  v.  .Sout!<o8  (Shea  t. 

LynBkey.  134  N.  Y.  S.  1140)  943 


Page 

Feist  &  Sons  Go.  t.  Haber  (134  N.  Y.  S. 

1136)    935 

Felberbaum  \  v.  Bronstein  (134  N.  Y.  B. 

1132)   ,  960 

Felt  T.  OennaDia  Life  Ins.  Co.  (133  N.  T. 

S.  519)    14 

Fennelly,  Matter  of  (134  N.  Y.  S.  1132)  933 
Ferguson  v.  K.  H.  Sellers  Co.  (134  N.  Y. 

S.  1132)  946 

Ferguson  t.  Town  of  Lewisboro  (133  N.  Y. 

S.  609)   232 

Feynman  v.  Goldberg  (133  N.  Y.  S.  1121)  924 
Finley  r.  Kleioman  (133  N.  Y.  S.  1121). .  926 
]!*i8cher,  Hatter  of  (133  N.  Y.  8.  1043)..  618 
Fiacher     New  Yorker  Staata-Zeitung  (133 

N.  Y.  S.  497)   48 

Flasman,  People  ex  rel.,  t.  Hennessy  (134 

N.  Y.  8.  1142)   927 

Flick  V.  Wyoming  Valley  Trust  Co.  (133 

N.  Y.  8.  1066)   646 

Flocker  v.  Hudson  &  M.  R.  Co.  (133  N.  Y. 

S.  1121)   942 

Flynn  v.  Judge  (133  N.  Y.  S.  794)   278 

Flrnn  t.  Judge  (133  K.  Y.  S.  1121)  963 

Follinsb;  v.  Brooklyn  Heights  R.  Co.  (133 

N.  Y.  S.  1121)   058 

Fordham,  Matter  of  (133  N.  Y.  S.  1121)  916 
Fordon  v.  Fordon  (134  N.  Y.  S.  1132) ....  947 
Forman  &  Zelter  v.  Thatcher  (134  X.  Y.  ». 

1132)    931 

Fox  V.  Bainbrid(te  (133  N.  Y.  S.  1121)  958 

Fox  V.  Kahn  (133  N.  Y.  S.  1121)  928 

Francis  C.  Neale  t.  Hudson  &  M.  R.  Co, 

(133  N.  Y.  S.  1122)  917 

Frank  v.  City  of  New  York  (Richmond  v. 

Birkett,  134  N.  Y.  S.  1144)   947 

Franklin  v.  Leiter  (134  N.  Y.  S.  399>  678 

Frisbie  &  Stansfield  Knitting  Co.  v.  Judson 

(Cummings  v.  Carringtou,  134  N.  Y.  S. 

1130)    936 

Fund  V.  Spivack  (134  N.  Y.  S.  1132) ....  945 
F.  W.  Carlin  Const.  Co.  v.  New  York  & 

Brooklyn  Brewing  Co.  (134  N.  Y.  S.  493)  919 

Gar\'ey  v.  Oldbury  Electro-Chemical  Co. 

(134  N.  Y.  S.  1132)   931 

General  Supply  &  Construction  Co.  v.  Qoe- 

let  (133  N.  Y.  S.  978)   80 

George  Colon  &  Co.  v.  East  180th  St. 

Bldg.  &  Const.  Co.  (134  N.  Y.  S.  1132) .  .  946 
Geraerdts  v.  Rosenberg  (133  N.  Y.  S.  1122)  922 
German  Sav.  Bank  in  City  of  New  York, 

Matter  of  (133  N.  Y.  S.  1122)  916 

Gillen  v.  New  York  Butcliers'  Dressed  Beef 

Co.  (133  N.  Y.  S.  1122)  914 

Glatner  v.  Glatner  (133  N.  Y.  S.  872).  .  89 

Goldstein  v.  Tank  (134  N.  Y.  S.  262)  341 

Gompert  v.  Healy  (133  N.  Y.  S.  689)   198 

Goodrich   T.   Rockwood   (134   N.   Y.  S. 

1133)    944 

Goodstein  v.  Fisher  (133  N.  Y.  S.  1123)..  014 
Gordon  v.  Feldberg  (133  N.  Y.  S.  693)...  246 
Gordon  t.  Law  Reporting  Co.  (133  X.  Y. 

S.  1123)   923 

Gordon  v.  Law  Reporting  Co.  <133  N.  T. 

S.  1123)  953 

Gorham  Co.  v.  ITnited  Engineering  &  Con- 

trartinp  Go.  (133  X.  Y.  S.  1123)  915 

Gorham  Co.  v.  Ignited  Engineering  &  ex- 
tracting Co.  (133  N.  Y.  8.  1123)   942 


Digilized  by 


187  NHW  TOBK  SUPPLBIIBNV 


149  APP.  DXV.-^^tlomd.  Pmgn 

GorlitBcr  V.  WoIfEberg  (133  N.  Y.  S.  1123)  916 
GorliUer  v.  Wolliberg  U34  S.  Y.  S.  1133)  941 
■tiottaball  V.  Peuufiylvatiia  U.  Cu.  (134  K 

¥.8.1133).  .   937 

Grand  Lodge.  K.  P.,  v.  Myera  (133  N. 

Y.  S.  Il:i4)   952 

Granulator  Soap  Co.  v.  Uaddow  (133  N. 

y.  S.  1124)   926 

Green  v.  Green  (134  N.  Y.  S.  1133)  960 

Grider  St.  in  Gity  of  Buffalo.  Matter  of 

(134  N.  Y.  S.  1133)  931 

Grzywacz  t.  Kew  York  Cent,  dk  H.  R.  K. 

Co.  (134  N.  Y.  S.  1133)   936 

Guaranty  Trust  Co.  of  New  York  v.  Jung- 
bans  (In  re  BergdoTfa  WUl,  133  N.  Y. 

S.  1015)    529 

Guenther  t.  Bidgway  Co.  (184  N.  Y.  S. 

1133)   948 

Habenicht  t.  Hencken  &  Willenbzock  Co. 

(133  N.  Y.  S.  1124)  914 

HabicuBt  t.  United  States  Gypsam  Go. 

(134  N.  Y.  S.  1134)  934 

Haggerty'B  WiU,  Matter  of  (133  N.  Y.  S. 

Il:i4)   922 

Haggerty'a  WiU,  Matter  of  (133  N.  Y.  S. 

U:i4)   ,923 

Hajcgerty's  AVUl,  Matter  of  (133  N,  Y.  S. 

11^4)    955 

Hall  V.  French-American  Wine  Co.  (134 

N.  Y.  S.  158)  ,   609 

Hall  V.  Hall  (134  N.  Y.  S.  1134)   940 

Halloran  v.  Long  Island  R.  Co.  (133  N.  T. 

S.  1125)   916 

Hamilton  v.  Mendham  (133  N.  Y.  S.  977)  907 
Hankowska  v.  Buffalo  Sav.  Bank  (133  N. 

Y.  S.  1125)   929 

Hannahs  v.  Hammond  Typewriter  Co.  Q33 

N.  Y.  S.  1125}   916 

Hannan  v.  McCain  (133  N.  Y.  S.  1125)...  sr^r, 

Hanlen  t.  Hoops  (133  N.  Y.  S.  1125)  916 

Harley  v.  Plant  (134  N.  Y.  S.  12^1  719 

Harriman  t.  Francis  H.  Leggett  &  Co.  (134 

N  Y  S  1134)  944 
HartridgeV  MayVr*  (133  "n.  y!  *S.' U25)! !  015 

HaBse  V.  Basse  (134  N.  Y.  S.  83)   775 

Hatch  V.  Luckman  (Gottshall  v.  Pennsyl- 
vania R.  Co.,  134  N.  Y.  S.  1133)   937 

Hatch.  People  ex  rel.,  v.  Carpenter  (Gott- 
shall V.  Pennsylvania  R.  Co.,  134  N.  Y. 

S.  1133)    937 

Hauserman  v.  Weismann  (134  N.  Y.  S. 

1134)    961 

Hebbard  v.  New  York  &  Q.  C.  B.  Co.  (133 

N.  Y.  S.  1125)   952 

Hebbard  v.  New  York  &  Q.  0.  R.  Co.  (134 

N.  Y.  S.  1134)   960 

Hempstead,  Town  of,  v.. Lawrence  (133  N. 

Y.  S.  1146)  922 

Hepner  r.  Hepner  (134  N.  Y.  S.  1134)...  949 
Herrmann  v.  Frances  Steel  Co.  (134  N. 

Y.  S.  1134)   942 

Hertz,  People  ex  rel.,  v.  Warden  of  Clto 

Prison  of  CSty  of  New  York  (134  N.  X. 

S    443)   9S9 

Heymann,  Matter  of  (134  N.  Y.  S'.  1134)'.*  947 

Hicks  V.  Sarano  (133  N.  Y.  S.  1120}  926 

Ililderbrandt  v.  Seitz  (133  N.  Y.  S.  1126)  024 
Hinricha  r.  Butts  (133       Y.  S.  769).... 


HintzB  v.  New  York  Cent  &  H.  B.  B.  Co. 

(133  N.  y.  B.  687)   217 

Hirschberg  v,  Kruger  (133  N.  Y.  S.  1126)  'J0.> 
Hitchcock  V.  Union  Ferry  Co.  of  New  York 

&  Brooklyn  (134  N.  1.  S.  174)  Itil 

Hogiund  V.  Griffin  (133  N.  Y.  S.  1120)..  Xp> 
Holywell,  Matter  of  (134  N.  Y.  S.  1135).  .  9UU 
Humtj  Trust  Co,  of  .New  York  v.  <Juiliiia 

(133  N.  y.  S.  liaU)  9511 

Hopper  V.  Britt  (133  iS.  Y.  S.  778)   M 

Horaa  v.  Porter  (134  N.  V,  S.  1136^  9XJ 

Horn  T.  Fifth  Avenue  Cuach  Co.  (133  S'. 

Y.  S.  1126)  91i 

Horton  v.  Petrillo  (133  N.  Y.  S.  1126)..  9Gi' 
Howard  v.  McNulty  (133  N.  Y.  S.  1127).  •  910 
Huber  v.  Marinaccto  (133  N.  Y.  8.  1127). .  UCC 
Hudson  Iron  Co.  t.  Mexsbon  (133  N.  Z.  & 

9»iS)   5S6 

Hughes  V.  Sheffield  Farms-SIan-son-Decker 

Go.  (134  N.  Y.  S.  1135)   945 

Hulberc  r.  Village  of  Kaat  Syracuse  (134 

N.  Y.  S.  1135)  .„.  931 

Hurley  v.  Hudges  (134  N.  Y.  S.  U35).. 
Hurley  t.  Wardell  (134  N.  T.  S.  1135)...  WI 
Uyland  T.  Mark  (134  N.  Y.  S.  1135>  930 

lannone  T.  United  Engineering  it  Constme- 
tion  Co.  (184  N.  Y.  S.  313;  367 

Imperial  Garage  v.  Ryttenbei^  (134  N.  Z. 
S.  1135)   931* 

Independent  Democratic  Certiticate,  Mat- 
ter of  (In  re  Smith,  133  N.  Y.  S.  1144)  95* 

International  Text-Book  Go.  v.  Fox  (134 
N.  Y.  S.  383)  sat 

Italian  Sav.  Bank  of  City  of  New  York  T. 
l)e  Angelia  (133  N.  Y.  S.  1127)  916 

Jacobs  v.  Denwr  a33  N.  Y.  S.  1127]). ...  912 
Jacobus      Jamestown  Mantel  Co.  (134  N. 

Y.  S.  418)  3">0 

Jacocks  T.  Morrison  (133  N.  Y.  S.  1002)..  5:*'^ 

Jaffe  V.  Weld  (133  N.  Y.  S.  1127)  «2 

James  R.  Keiser  v.  Kaiser  &  Co.  (131  N. 

Y.  S.  1136)  914 

Jendraazek  v.  International  R.  Co,  (134  N. 

Y.  S.  1136)   03.> 

John  Feist  &  Sons  Co.  v.  Hober  (134  N.  T. 

S.  1136)   935 

John  Monks  &  Sons  v.  West  Street  Imp. 

Co.  (134  N.  Y.  S.  39)  SM 

Johnson  v.  Autopress  Co.  (134  N.  Y.  S. 

1136)    943 

Johnson  V.  Isaacs  (133  N.  Y.  S.  990)  640 

Johnson  v.  Isaacs  (134  N.  Y.  S.  1136)  947 

Johnson  v.  Nassau  Electric  R.  Co.  (134  N. 

Y.  S.  1136)   961 

Johnson  v.  Riter-Conley  Mfg.  Co.  (133  N. 

Y.  S.  1004)  ■-  513 

Johnson  Service  Co.  y,  Hildebrand  (134  K. 

Y.  S.  187)  6S0 

Jobnstone  v.  MilU  a33  N.  Y.  S.  1127)..  »lo 

Joyce  V.  Curtis  (134  N.  Y.  8.  1136)  H&i 

J.  P.  Duffy  Ca  v.  Ffschettl  033  N.  Y.  S. 

1127)  9S5 

Kane  v.  Simons  (133  N.  T.  S.  493).  50 
Kaplan  v.  Mendetz  (134  N.  Y.  S.  1138). ..  .  (Mi* 

Kearney  v.  Hanlien  (134  N.  Y.  S.  9)  524 

Keiser  t.  Kaiser  &  Co.  (134  N.  Y.  S.  1136)  944 
Kelley  T.  Carton  (133  N.  Y.  S.  llSSj)....  914 


Digilized  by 


TABLES  OF  NEW  YORK  HUPPLBMKNT  CASES  IK  OTHBB  BSPOBT8 


1241 


149  APT.  DlV.-ConUnaod.  Pac* 

Kelley  v.  Ward  (134  N.  Y.  S.  451)   443 

Kellum  V.  Corr  (183  X.  Y.  S.  784J  200 

Kelly  V.  Holden  iltichmoud  v.  Birkett,  134 

N.  Y.  S.  1144)  »47 

Kenen  t.  Superior  Axle  &  Fo^  Co.  (134 

N.  Y.  S.  U36)   935 

Kent  T.  De.Coppet  (134  N.  Y.  S.  195)...  589 

Kent  V.  Wilson  (134  N.  Y.  S.  206)  841 

Kenvon,  Matter  o£  (134  N.  Y.  S.  1138). .  932 
KeaMn,   BUtstein   a   Co.   v.  Beckernian 

Const.  Co.  (133  N.  Y.  S.  X128)  853 

Kinkade  t,  live  Oak  Copper  Mining  & 

Smelting  Co.  (183  N.  Y.  S.  1129)   940 

EiDSton  Cotton  Mills  y.  Kuhne  (134  N.  T. 

S.  1136)   945 

Eirkwood  T.  Smith  aS4  M.  Y.  8.  1136)..  946 
Klein  t.  BnK^Iyn  Majestic  Theatre  Co. 

(133  N.  Y.  S.  1129)   926 

Elleiner  t.  Cohn  (Com  v.  Heymafeld,  134 

N.  Y.  S.  1129)   943 

Knickerhocker  Trust  Co.  t.  Miller  (133  N. 

Y.  S.  988)   686 

Enickerbocker  Trust  Go.  v.  Miller  (134  N. 

Y.  S.  1137)  817 

Eoechi  V.  Gate  Development  Co.  (133  N.  Y. 

S.  763)   239 

Koenig  V.  Britt  (133  N.  Y.  S.  839)   «8 

Komblnth  v.  Isaacs.  a33  N.  Y.  S.  737). .  108 
Kozlowski  T.  Bochester,  S.  &        R.  Co. 

(134  N.  Y.  S.  1137)   932 

Kridel  T.   Bloomiugdale  (133  N.  Y.  S. 

1061)   605 

Kattner  y.  Ulman  (138  N.  Y.  S.  1129)  917 

Laarson  v.  Cameron  a33  N.  Y.  S.  1129). .  952 
Lachmana  People  (133  N.  Y.  S.  1120)  959 
La  Diie  v.  New  York,  C.  &  Sl  L.  K. 

Co.  (133  N.  Y.  S.  1129)  ; . .  928 

I>a  Faculty  de  l^^Ic^ie  Protestante  de 
Mon'tauban  t.  Sod£t6  Pour  L'Encourag- 
ment  de  L'lnstruction  Primatre  Parmi 
Les  Protestants  de  France  (In  re  Miller, 

133  N.  Y.  S.  828)   113 

Lambert,  Matter  of  (133  N.  Y.  S.  1130). .,  953 

Lang  V.  MueUer  (133  N.  Y.  S.  1130)   926 

Laraer      New  York  Transp.  Co.  (1^  N. 

y.  s.  743)  193 

I^ttansio  t.   Sarantonio  (133  N.   Y.  S. 

1130)    927 

Lavine  t.  Lavine  (134  N.  Y.  8.  1137)   947 

I*  Baron  v.  Barker  (133  N.  Y.  S.  1130)..  927 
Leap  V.  Associated  Operating  Co.  (134  N. 

Y.  S.  823)   859 

Tveovitt,  Matter  of  (134  N.  Y.  S.  1138)..  944 
I^rburger  v.  Polstein  (134  N.  Y.  S.  1137)  943 
Ijegal  Aid  Bureau  of  BueFolo,  Matter  of 

(134  N.  Y.  S.  1187)   935 

Lehnn  v.  Sisters  of  Charity  of  St.  Vincent 

de  Paul  (134  N.  Y.  S.  1137)  946 

Lent,  Matter  of  (134  N.  Y.  S.  1137)   947 

Leonard,  People  ex  rel.  v.  Cropsey  (134  N. 

Y.  S.  137)  730 

Lesster's  Will,  Matter  of  (134  N.  Y.  S.  401)  938 

Levy  V.  Berg  (134  N.  Y.  8.  1137)   945 

Levy  V.  Engle  (133  N.  Y.  S.  1130)  915 

Levy  V.  Levy  (133  N.  Y.  S.  1084)   561 

Liodley  t.  Campbell  (134  N.  Y.  H.  11371. .  935 
liindner  t.  lake  Shore  &  IL  S.  B.  Co.  (134 

N.  Y,  S.  1187)   936 

137  N.y.S.-b 


Page 

Lipschiti  V.  Berkovit2  (134  N.  T.  S.  1137)  949 

Loder.  Matter  of  (134  N.  Y.  S.  1138)  944 

Ixwdon  Aealty  Co.  v.  Biordan  (134  N.  Y. 

S.  1188)   943 

LoDg  Island  B.  Co.  v.  Mulry  (138  N.  Y.  S. 

1130)   ....924 

Long  iBland  B.  Co.  v.  Malry  (133  N.  Y. 

S.  1130)   863 

Loomis  V.  New  York  Gent.  &  H.  R.  R.  Co. 

(134  N.  Y.  S.  1138)   930 

Lord  &  Taylor  v.  Hatch  (133  N.  Y.  S. 

1068)    603 

Lowe,  Matter  of  (184  N.  Y.  S.  537)   347 

Lttber  v.  Connors  (GottBhall  t.  Pennsyl- 
vania R.  Co..  134  N.  r.  S.  1133)   937 

Ludewig  v.  Bosselman  (184  N.  Y.  8.  113S)  943 
Lutea  V.  Town  of  Warwick  (134  N.  Y.  S. 

298)  B0& 

Luyties  Bros.  v.  E.  Zimmermann  &  Co. 

a33  N.  Y.  S.  997)   642 

Lynch  y.  Town  of  Rhinebeck  (133  N.  Y. 


L^c^  ^^^^  ^         ^*  ^^^"^^  ^* 
Ly t'h  V.  Lyfli  '(134'  N."  T.'  S.'  1188)  832 


286 


McCargo  v.  Jergens  (138  N.  Y.  8.950)....  687 
McCarton  v.  City  of  New  York  (183  N.  Y. 

8.  939)   616 

McConaughy.  Matter  of  (133  N.  Y.  8.  1131)  922 
McCorry  v.  John  C.  Wiarda  &  Co.  (134  N. 

Y.  S.  667)   863 

McCoy  V.  Gas  Engine  ft  Power  Co.  (188 

N.  Y.  8.  1131)  956 

McCue  V.  Brooklyn  Heights  R.  Co.  (133 

N.  Y.  S.  659)   919 

McDonnell  v.  Metropolitan  Bridge  &  Con- 

Btniction  Co.  (133  N.  Y.  S.  1131)  922 

McFarland  v.  Sharkey  (133  N.  Y.  S.  1062)  552 
McGinn  V.  Lighthouse  (134  N.  Y.  S.  1138)  931 
McGougb  V.  City  of  New  York  (133  N.  Y. 

8.  1131)   959 

Macioce  v.  Johnston  (133  N.  Y.  S.  1131). .  953 
McKay  v.  Syracuse  Rapid  Transit  R.  Co. 

(133  N.  Y.  S.  1132)   929 

McMulJeu  V.  Arbueklp  (133  N.  Y.  8.  1132)  963 
McQuade.  Matter  of  1134  N.  Y.  8.  1138). .  947 
McTaggert    v.    Sheffield  Farms-Slawson- 

Decker  Co.  (133  N.  Y.  S.  1132)  817 

Mahoney's  Will,  Hatter  of  (134  N.  Y.  S. 

1136)   837 

Maida  v.  Joline  (134  N.  T.  S.  1137)   943 

Maloney  v.  Holden  (1.S4  N.  Y.  S.  1138)...  947 

Maloney  v.  Hurry  (1.33  N.  Y.  S.  1132)  914 

Maloney  v.  Hurry  (134  N.  Y.  S.  1138)   947 

Mancuso  v.  Interoational  Capital  Develop- 
ment Co.  (133  N.  Y.  S.  1132)  916 

Mannion  v.  Vail  (133  N.  Y.  S.  1132)   924 

Marks  v.  Delaware,  L.  &  W.  R.  Co.  (134  . 

N.  Y.  8.  1138)   888 

Marshall's  Will.  Matter  of  (188  N.  Y.  6. 

1132)   926 

Martin.  Matter  of  (134  N.  Y.  8.  1139)  960 

Maesojlee.  People  ex  rel..  v.  Hennesay  (134 

N.  y.  S.  1143)  852 

Mattson  v.  Phoenix  Const  Co.  (134  N.  Y. 

8.  1130)      948 

Maverick-Clarke  Litho  Co.  v.  Haves  Litho- 
graphing Co.  (134  N.  Y.  S.  1139)   931 


Digilized  by 


12IS 


IVr  NSW  lORK  0OPPL>]fVltt 


149  &PP.  ]>IV.-OontlDa«d.  Pas« 

Mechanics'  Bank  v.  Becker  (183  N.  Y.  8. 

1132)    927 

MmIeb,  People  ex  tel.,  t.  Dtunuaond  (138 

N.  T.  a  1189».....  «15 

Me!len  t.  Atbeu  Hotel  Go.  OSS  N.  Y.  S. 

1079)  S84 

Mensinff  t.  Cook  Iron  Store  Co.  ^34  N.  T. 

S.  1139)  »84 

Meyer  v.  Cramer  (133  N.  T.  8.  1133). .  917 

Merevi  V.  Evans  (134  K.  Y.  6.  1139)   986 

Meyers  t.  North  American  Watdi  Co.  (133 

N.  Y.  8.  694)  216 

Meyers  t.  North  Ameiicaii  Watch  Co.  a38 

N.  Y.  8.  1133)  9Ba 

Miles  V.  Terry  *  Tench  <3o.  (IBS  S.  Y.  S. 

1040)   B21 

Miller,  Matter  of  (133  K.  Y.  8.  838). .. .  113 

Miller.  Matter  of  (134  N.  Y.  S.  1180)  944 

Miller       Buffalo  A  Lake  Erie  Traction 

Co.  (134  N.  Y.  3.  380)   396 

Minnesota  Phonogmph  Co.,  Matter  of  (133 

N.  Y.  S.  1133)   913 

Mitchell  V.  Mitchell  (134  N.  Y.  S.  716)...  897 
Mitzky  r.  Duffy-Mclnnemey  Co.  (134  N. 

Y.  8.  1139)   931 

M<Armann  t.  Metropolitan  Hotel  Supply 

Co.  (138  N.  Y.  S.  fiSS)  965 

Monks  ft  Sons      Wekt  Street  Imp.  Co. 

(134  N.  Y.  S.  88»  '.  504 

MontaKue  y.  Hotd  Gotham  Go.  (133  N.  T. 

8.  954)    687 

Montague  t.  Hotel  Clotbam  Co.  (133  N.  Y. 

S   1138)  h  •  042 

Moore  t.  Oity'of  New  York  "(133"  N."  Y.'  S. 

1133)    956 

MomiDgatar  t.  Lafayette  Hotel  Co.  (134  N. 

Y.  8.  1139)   934 

Muck  T,  Hitchcock  (134  N.  Y.  S.  271). .. .  323 
Mailer  t.  Brooklyn  Heights  R.  Co.  (133 

N.  Y.  8.  1133)   9B5 

Mullcr  V.  Kling  a33  N.  Y.  8.  614)  176 

Mulry  T.  Bckerwon  (133  N.  Y.  S.  533)   29 

Munger  V.  Wood  (134  N.  Y.  S.  1139)   931 

Mardock  t.  LeemiDg  (183  N.  Y.  S.  1134)  927 
MuTDhy  V.  City  of  New  York  (133  N.  Y.  8. 

1134)   ^  954 

Murphy  t.  Newgass  OBS  N.  Y.  8.  1134). .  914 
Mutual  Coal  Co.  v.  H.  O.  Beslty  Co.  a84 

N.  Y.  8.  1139)  ,   946 

Matual  liife  Ins.  Co.  of  New  York  t. 

Fleischman  a38  N.  Y.  S,  512)   23 

Myhlll.  Matter  of  084  N.  Y.  8.  467)   404 

Nathan  Wool»erton  (134  N.  Y.  S.  469)  701 
Nathan  r.  WooWerton  (134  N.  Y.  S.  1140)  960 
National  Bank  of  Commerce.  People  ex 

rel..  V.  Pardy  (134  N.  Y.  8.  1143)   948 

National  Reserve  Bank,  People  ex  reU  t. 

Purdy  (134  N.  Y.  8.  1143)  948 

Natowits  V.  Independent  Order  Ahawu 

Israel  (133  N.  Y.  S.  1065)   607 

Neale  v.  Hudson  ft  M.  R.  Co.  (133  N.  Y. 

a.  1122)   917 

Nen  V.  Fox  (133  N.  Y.  8.  1134)   922 

Newark  &  M.  R«  Co..  Matter  of  (134  N. 

Y.  S.  1140i  936 

Newbery  v.  Sullivan  (133  N.  Y.  S.  1134). .  954 
Newell,  Matter  of  (133  N.  Y.  8.  1134). ...  929 


Pa«» 

New  Yerk,  City  o(  Ibitter  e(  (In  vs  West 

161«t  St.  in  aty  oTNott  York.  138  N. 

Y.  8.  894)......  „   55 

New  York.  City  of,  v.  Centml  Park,  N.  ft 

B.  R.  B.  Co.  (134  R  Y.  S.  1128)  944 

Ne*  York,  City  of.  v.  Hearst  (134  N.  Y. 

S.  1128)    948 

New  York,  aty  ot  T.  Montague  (134  N. 

Y.  a  sn  7r....\  475 

New  York,  City  of,  T.  Mootavue  (134  N. 

Y.  S.  80)  77.  !TT  601 

New  York,  City  of.  v.  Seely-Taylor  Co. 

(133  N.  Y.  S.  808)   98 

New  York.  City  of,  v.  Warren-Schnrf  An*  , 

phalt  Pav.  Co.  (134  N.  Y.  S.  439)  (tS3 

New  York,  City  of.  People  ex  rel.,  v.  Bronx 

Bath  Co.  (134  N.  Y.  S.  433)   661 

New  York.  City  of.  People  ex  reL,  y.  Dick- 
ey (134  N.  Y.  S.  402)  «76 

New  York,  City,  of,  Peoole  ex  reL,  t.  Odoh- 

sen  (134  N.  Y.  1^.  432)  T^.^.T???,  660 

New  York.  Glty  of,  People  ex  reL.  v.  Ola- 
sen  (184  N.  Y.  8.  438f.  662 

New  York.  City  of.  People  ex  rel.,  v.  Sani- 

rock  Realty  Co.  (134  N.  Y.  S.  427)   651 

New  York  Cent,  ft  H.  R.  B.  C!o.,  People  ex 

rel.,  T.  NevUle  (133  N.  Y.  B.  1189)   923 

New  York  County  Nat.  Bank  y.  Uerrman 

(134  N.  Y.  8.  1140)   947 

New  York  Edison  Co.,  People  ex  rel.,  v. 

WiUeox  (134  N.  Y.  S.  241)   671 

New  York.  N.  H.  ft  H.  R.  Co.  v.  Village 

of  Port  Chester  (134  N.  Y.  S.  888)   893 

New  York,  W.  4  B.  B.  Co.,  Matter  of  (133 

N.  Y.  S.  1134)   959 

Nicoud  y.  New  York  Life  Ins.  Co..  (134  N. 

Y.  S.  119)   784 

NUcs  y.  Winkler  (184  N.  Y.  S.  1140)   949 

Noonan  T.  Buffalo  ft  I«  E.  Traction  Co. 

(134  N.  Y.  8.  1140)   934 

Norton  v.  Bens  (133  N.  Y.  8.  1184)  013 

Norton  v.  New  York  Ont  ft  H.  R.  R.  Go. 

(134  N.  Y.  8.  1140)   981 

N^^vegian   Lutheran  Trinity  Church  of 

Brooklyn  t.  Krelsovitch  (134  N.  Y.  8. 

1140)    961 

Ohl  T.  Gillette  Ice  Mach.  Go.  (188  N.  Y. 

1185)  ;  913 

O'Malley  t.  Morse  Dry  Dock  ft  Repair  Co. 

a34  a  Y.  8. 32)..:  7s» 

O'NeUl  T.  Maltby  (183  N.  Y.  8.  1186), ...  987 
Onondaga  County  t.  Strong  (134  N.  Y.  S. 

1140)    934 

Oppenheimer  v.  Gity  of  Mew  York  (133  M. 

yTs.  741)  m 

Oppenheimer  v.  City  of  New  Yoit  (133  N. 

Y.  S.  743)   175 

Orange  County  Trust  Co.  t.  Miller  (133  N. 

Y.  S.  800)   202 

Oebom  v.  Perry  (133  N.  Y.  S.  1185)  917 

Ottaway  v.  Mosely  a34  N.  Y.  S.  1140)  833 

OyBter  Bay.  Town  of,  v.  Stehli  (138  N.  Y. 

8.  1147)   957 

Packard  v.  Brittan  (133  N.  Y.  8.  1135),.  916 

Pakas  V.  Huriey  (138  N.  Y.  8.  499)   909 

Palma  v.  Union  Folk  ft  Hoe  Co.  (134  N. 
Y.  8.  1140)  8B7 


Digilized  by 


TABLES  or  NEW  YOBK  SnPFLBMBNT  04808  IN  OTBBR  RBP0RT8 


1243 


149   APP.  DIV.— Continued.  Page 
Palmer  is  SlnjRr  UU.  Co.  v.  Barney  Es- 
tate Co.  (133  N.  y.  S.  876)   136 

Palmeao  v.  Morgan  (133  N.  T.  S.  1136). .. 

Parsons  v.  Currao  (134  N.  T.  S.  101)  762 

Pearson  v.  Reed  (133  N.  T.  S.  1136)   959 

Peck.  Matter  of  (138  N.  T.  S.  1136)  912 

Peirano  v.  EHUatt  (133  N.  Y.  8.  1140)  914 

Pelham,  Town  of.  v.  Sbinn  (133  N.  T.  B. 

1147)   956 

Pembertoa  v.  McAtfoo  (133  N.  T.  S.  627)  20 
Pennica  v.  Delaware.  L.  &  W.  li.  Co.  (133 

N.  T.  a  1136)   954 

People  V.  Bevins  (134  N.  Y.  S,  1141)  935 

People  T.  Bloom  (133  N.  Y.  S.  708)   295 

People     Calabrese  (138  N.  Y.  8.  U3«)..  986 

People  T.  Cole  (133  N.  Y.  S.  1136)  912 

People  V.  De  Pretie  (134  N.  Y.  8.  1141). .  943 

People  V.  Dory  (133  N.  Y.  S.  1136)  912 

People  V.  Dntton  (134  N.  Y.  8.  1141)... ..  943 
Peopit  T.  Elefanto  <133  N.  Y.  8.  1136). .  968 
People  r.  Friedebanm  aS3  N.  Y.  8.  1136)  917 

People  V.  Friedman  (134  N.  Y.  S.  153)   873 

People  T.  Griffin  (134  N.  Y.  S.  11411  931 

People  V.  Hartman  (133  N.  Y.  S.  1137)...  912 

People  V.  Hyde  (133  N.  Y.  S.  780)   131 

Ppople  V.  James  Butler  (133  N.  Y.  S.  1137)  922 

People  V.  Koch  (133  N.  Y.  S.  1137)   927 

P^ple  v.  Levine  (133  N.  Y.  8.  im)  915 

People  V.  Lippman  (133  N.  Y.  S.  1137). . . .  917 
People  T.  Lone  Inland  B.  Co.  (134  N.  Y.  S. 

386)    765 

People  V.  Merritt  (133  N.  Y.  S.  1137)   959 

People  T.  MicbaelBon  (134  N.  T.  S.  1141). .  945 

People  V.  Mona  (133  N.  Y.  S.  1137)  915 

People  V.  Oaktord  (133  N.  Y.  S.  1138)  913 

People  T.  Rlnkel  (133  N.  Y.  S.  1138)  913 

People  T.  Rinkel  (134  N.  Y.  S.  1141)  944 

People  V.  Scannavlno  (133  N.  Y.  8.  1138). .  912 

People  T.  achultz  (134  N.  Y,  8.  293)   844 

People  T.  Schulta  (134  N.  Y.  S.  1X41)  966 

I'eople  T.  Sheffield  Farms-Slawsoo-Oecker 

Co.  (133  N.  T.  S.  1138)  923 

People  T.  8mith  033  N.  T.  8.  1188)  917 

People  T.  StraosB  (184  N.  T,  S.  1142). ...  947 
People  V.  Tancredl  (133  N.  Y.  8. 1138). ...  915 
People  T.  Voa  Kampen  (134  N.  Y.  8.  710)  887 

People  r.  Weiss  (133  N.  Y.  S.  1138)  913 

Pewl«  o  Eel'  Ambrose  t.  Toiokins  (134  N. 

T.  S.  U42)   W<t 

People  ex  rel.  Bank  of  Metropolis  v.  Pnrdy 

(134  N.  Y.  8.  1143)  948 

PWple  ex  i»l.  Baveodam  v.  Baker  (133  N. 

Y.  S.  H3»  •  958 

People  ex  rel  Bondwln  t,  Ck»Msteln  (133 

N.  Y.  8.  1138)   914 

People  ex  rel.  Britton  v.  American  Press 

Ass'n  (133  N.  Y.  8.  1138).   917 

Peopde  ex  rel.  Carey  Const.  Co.  v.  Smith  _ 

a34N.  Y.  8.  319)  382 

People  ex  rel.  Cavana«h  v.  Wtido  (133  N.  _ 

y.  8.  11391   927 

People  ex  rel.  City  of  New  York  T.  Bronx 

Bath  Co.  (134  N.  Y.  S.  433).»  661 

People  ex  rel.  City  of  New  York  T.  Dickey 

034  N,  Y.  S.  402)  676 

PeoDle  ex  rel.  City  of  New  York  v.  Goos- 

een  (134  N.  Y.  8.  432)   600 

People  «x  rel.  City  of  New  York  t.  Olsaen  

(13*  N.  Y.  S.  m)  662 


l>a|« 

People  ex  rel.  City  of  New  York  v.  Sand- 
rock  Realty  Co.  034  N.  Y.  S.  427)  «1 

People  ex  rel.  Coal  &  Iron  Mat.  Bank  T. 
Purdy  034  N.  Y.  8.  1143)   948 

People  ex  rel.  Croiier  T,  Qaker  (133  N.  T, 

s.  1139)  TTr....  wr 

People  ex  tel.  Dyer  t.  McClellan  (133  N. 

Y.  8.  1139)  M2 

Pet^Ie  ex  reL  Eyans  t.  Baker  (133  N.  Y. 

8.  1139)   917 

People  ex  rel.  Faitonte      Greehnaa  (134 

N.  y.  S.  1142)   943 

People  ex  rel.  Flaxnuui  t.  Hennessy  (134 

N.  Y.  8.  1142)   927 

People  ex  rel.  Hatch  t.  Carpenter  (Gott- 

shall  V.  Pennsylvania  B.  Co.,  134  N.  Y. 

S.  1133)   937 

People  ex  rel.  Hertz  v.  Warden  of  City 

Prison  of  City  of  New  York  (134  N.  Y. 

8.  443)    93a 

People  ex  rel.  Leonard  t.  CropSey  (134  N. 

Y.  a.  137)   730 

Peopl*"  er  rel.  Lynch  t.  Pierce  (133  N.  Y. 

8.  802)   286 

People  ex  rel.  Massolies  t.  Henneeay  (134 

N.  Y.  S.  1143)   962 

People  ex  rel.  Meeks  v.  Drummond  (133  N. 

Y.  S.  1139)  915 

People  ex  rel.  Nat.  Bank  of  Commerce  t. 

Purdy  084  N.  Y.  S.  1143)   948 

People  ex  rel.  Nat.  Reserve  Bank  t.  Purdy 

(134  N.  Y.  8.  1143)   948 

People  ex  rel.  New  York  Out  ft  H.  B.  B. 

Go.  T.  NeriUe  038  N.  T.  8.  1130)  923 

People  ex  rel.  New  York  Edison  Co. 

Wilcox  (134  N.  Y.  S.  241)   671 

People  ex  rel.  Qoaranto     Moynahan  03S 

N.  Y.  S.  im>  964 

People  ex  rel.  Rndman  T.  Lederle  (13S  N. 

Y.  8.  1140)   MO 

People  ex  rel.  Ryan  v.  Saperintendent  of 

State  Reformatory  for  Women  at  Bed- 
ford 034  N.  T.  S.  9(»  7M 

People  ex  lel.  Seaman  t.  Cocks  034  N.  T. 

S.  808)   888 

People  ex  rel.  Smith  v.  Creehnan  (134  N. 

y.  8.  390)   716 

People  er  rel.  Starrert  t.  GUroy  (133  N.  Y. 

S.  1140)   925 

People  ex  rel.  Town  of  Searedale  t.  Board 

of  Sap'rs  of  Westchester  County  (133  N. 

y.  S.  760)   31» 

People  ex  rel.  Victory  t.  Spooner  (133  N. 

Y.  S.  1140)   909 

People  ex  rel.  Ward  t.  Cropsey  (134  N.  Y. 

a.  1143)    946 

People's  Nat.  Bank  of  Hackensack  Biee 

(133  N.  y.  8.  622>   18 

Peter  Barrett  Mff.  Co.  t.  Tan  Rtmk  (133 

N.  Y.  S.  691)   194 

Peters  T.  McMillan  Book  Co.  (134  N.  T. 

8.  1143)  9M 

Pettit  V.  Pettit  034  N.  Y.  8.  133)   486 

Pettlt  V.  Pettit  034  N.  Y.  8.  137)  987 

Pitt,  Matter  of  (People  v.  Koch,  133  N.  T. 

8.  1187)   927 

Pollock  T.  Queens  Land  ft  Title  Co.  (133 

N.  Y.  S.  1140)  SM 

Pomeroy  Co.  t.  Wells  BnB.  On.  OM  N.  T, 

8.  863)    873 


Digilized  by 


12U 


187  NBW  YORK  BDPPLBUBNT 


140  AVP.  DIV. -ConUaued.  Pks« 

Poppenben  t.  B.  IC.  Owen  ft  Co.  a34  N. 

Y.  S.  lUS)  932 

Poppenhasen  y.  Poppeofaiuen  (133  N.  Y. 

S.  887)   307 

Porter  v.  Sabias  (134  N.  Y.  S.  1143)   935 

Poflcbmann  T.  PoMbmaoii  (133  N.  Y.  S. 

U40)    007 

Ponier  t.  Rosenberg  (133  N.  Y.  S.  702) . . .  270 
Pomer  v.  RosenberK  (133  N.  Y.  S.  704)..  272 

Post  T.  Post  (133  N.  Y.  S.  1057)   462 

Potter  T.  Buffalo,  U  *  K.  R.  Co.  a34  N. 

Y.  S.  1143)   935 

Potter  V.  PennsylTanla  R.  Co.  (134  N.  T. 

S.  1143)   935 

PfMton  V.  Tuck  (133  N.  Y.  8.  1140)   957 

ProppiDe,  Matter  of  (133  N.  Y.  S.  1141). .  957 
Public  Service  Commission,  Matter  of  (In 

re  ViUac«  of  BxonzTme.  133  N.  X.  S. 

U48)   957 

Pnlis  t.  Stewart  084  N.  T.  S.  1144)   983 

Quaranto,   People  ex  Tel.,  t.  Moynahan 

(133  N.  Y.  S.  1139)   054 

Quartin  t.  Goldstein  03S  N.  Y.  S.  1141)  952 

RamUut  T.  Tevls  (133  N.  Y.  S.  1141)....  042 
Ramstrom  t.  Barnes  Mfg.  Co.  a33  N.  Y. 

S.  1141)    959 

Reill7  T.  Burkelman  (134  M.  Y.  S.  13). . . .  548 
ReUl7  T.  Fiti  Gerald  (134  N.  Y.  S.  U44>  046 
Restrepo  v.  JaramUlo  (184  N.  Y.  8.  362). .  041 

Rezford  t.  Tanner  (134  N.  T.  S.  1144)  936 

Reynolds'  Will.  Matter  of  (13S  N.  Y.  S. 

1141)  024 

Rice.  Matter  of  (188  N.  Y.  S.  1142)   958 

Richards  v.  City  of  New  York  (133  N.  Y. 

S.  U42)    923 

Richards  T.  at7  ot  New  Yotk  (133  N.  Y. 

S.  1142)    954 

Richmond  v.  Birkett  (134  N.  T.  S.  1144). .  947 
Ridxe  of  Brooklyn  Realty  Co.  t.  OSennan 

■  054  N.  Y.  S.  788)   878 

Rippley  t.  Frazer  (134  N.  T.  S.  259)   399 

Roberts  t.  Thompson  (134  N.  Y.  S.  363). .  437 
Rocheetor  Hotel  Corp.  v.  Foster  &  Qlidden 

Bngineerioff  Co.  (134  N.  T.  S.  1144)   936 

Rooney,  Matter  of  (People  t.  Koch,  133 

N.  Y.  S.  1137)   927 

Rosendorf  v.  New  York  Edison  Co.  a34  N. 

Y.  8.  1144)   945 

iRosenfeld  v.  Peck  (134  N.  Y.  S.  392)   663 

Ros^ter  V.  Peter  Cooper's  Glue  Factory 

(134  N.  Y.  S.  162)   752 

Rotbeim  t.  Greenberg  (133  N.  Y.  S.  1142)  916 
.Round  T.  Niagara  Falls  Power  Co.  (134  N. 

Y.  S.  1144)   931 

Bound  T.  Niagara  E^lls  Power  Co.  (134  N. 

Y.  S.  U4g  936 

fi.  P.  ft  J.  H.  Staats  t.  City  of  New  York 

a34  N.  Y.  g.  1145)   946 

Bnbsamen  t.  Schults  (134  N.  Y.  S.  1145). .  944 
Budman,  People  ex  rel.,  v.  Lederle  (133  N. 

.  Y.  S.  nm  916 

Rnseo-Gbinese  Bank  t,  Dick  (134  N.  T.  8. 

1145)    949 

&yan  y.  Graham  (134  N.  Y.  S.  1145)   935 

•Ryan.  People  ex  rel.,  v.  Superintendent  of 

State  Refoimbtory  for  Women  at  Bed- 
:  ,if>td  (134  N.  Y.  S.  90)  704 


St.  Stephen's  Gfanrcb  r.  Bastioe  (Com  t. 

Heymsfeld,  134  N.  Y.  S.  1129)  943 

Salter.  Matter  of  (133  N.  Y.  S.  1142)   957 

San  Reno  Copper  Min.  Co.  r.  Moneuse  (133 

N.  Y,  S.  609)   26 

San  Reno  C^^tper  Min.  Co.  t.  Moneose 

(133  N.  Y.  S.  1142)  OIT 

Sartori  t.  Litchfield  Const  Co.  (133  N.  Y. 

S.  720)   241 

Scanlln  t.  Gibson  (134  N.  T.  S.  1145)  083 

Scarsdale.   Town  of.   People  ex  rel.,  t. 

Board  of  Sup'rs  of  Westchester  County 

(X33  N.  y.  S.  760)   319 

Scheier  t.  Hudson  Structural  Steel  Co. 

(134  N.  Y.  S.  1145)   944 

Schlappendorf  v.  American  By.  Traffic  Co. 

(133  N.  Y.  S.  1143)   959 

Schlicht  T.  International  B.  Co.  (134  N.  Y. 

S.  1145)   933 

Schloendorff  t.  Socie^  of  New  Yoric  Hos- 
pital (133  N.  Y.  S.  1143)  016 

Schmitt  T.  Brooklyn  Heights  R.  Co.  (183 

N.  Y.  S.  1143)   925 

Schroeder  v.  Young  (133  N.  Y.  S.  1143)...  055 

Scbueler  t.  Dooley  (134  N.  Y.  8.  99)  814 

Schohman  T.  Brooklyn  Heights  R.  Co.  (ISS 

N.  y.  8.  1143)   956 

Schulte  T.  PetruMi  (133  N.  Y.  S.  503)  907 

Schultz  V.  Schultz  a33  N.  Y.  S.  1143). ...  913 

Schwartz  v.  Goin  (133  N.  Y.  8.  1018)  496 

Schwritxer  v.  Hamburg- Amerikanische  Pac- 

ketfahrt  Actien  Gesellschaft  (134  N.  Y. 

S.  812)   900 

Seaman,  People  ex  leL*  t.  Cocks  (134  N. 

Y.  S.  808)   883 

Searcy  v.  Casnaltr  Co.  of  America  (133  N. 

Y.  S.  686)   316 

Sebring,  Matter  of  (134  N.  Y.  S.  1147) ...  935 
Seeley  v.  Hammond  (133  N.  Y.  S.  1143)..  950 
Segerita  t.  Grand  Ijodtss.  A.  O.  U.  W.  of 

New  York  (133  N.  Y7  S.  1143)  914 

Segerits  t.  Grand  Ijodge,  A.  O.  U.  W.  of 

New  York  (134  N.  Y.  8.  1145)   943 

Sentinel  Printing  Oo.  t.  Marcy  (133  N.  Y. 

S.  1143)   957 

Seventeenth  St.  Realty  Go.  t.  Anslander 

(134  N.  Y.  S.  1145)   945 

Sexton  V.  Goldstein  (134  N.  Y.  S.  1145)..  943 
Shafer  t.  New  York  Life  Ins.  Co.  (134  N. 

Y.  S.  86)   797 

Shanley  t.  aty  of  New  York  (188  N.  Y. 

S.  752)   187 

Shea  v.  Conant  (134  N.  Y.  S.  316)  583 

Shea  T.  Lyoskey  (134  N.  Y.  8.  1146)   943 

Sheusl  T.  fcrie  R.  Co.  a84  N.  Y.  S.  U46)  932 
Shotland  t.  Mulligan  (Shea  T,  Lynskey, 

134  N.  Y.  8.  1146)  77.  043 

8.  H.  Pomeroy  Co.  t.  Wells  Broe.  Go.  of 

New  York  (184  N.  Y.  8.  353)   678 

Shute  T.  City  of  New  York  (134  N.  Y.  S. 

Ill)   758 

Sinclair  v.  Sinclair  (134  N.  Y.  S.  114)....  949 

Sire  T.  Browning  a33  N.  Y.  8.  1151)  913 

Sire  T.  Browning  a34  N.  Y.  S.  1146)   948 

Sire  V.  Browning  (134  N.  Y.  S.  1146)   947 

Skidmore  v.  Myers  (134  N.  Y.  S.  1146). ...  947 

Slater  t.  Shimko  (133  N.  Y.  S.  1144)   967 

Slocmn  T.  Saratoga  ft  Washington  Fire 

Ins.  Co.  (134  N.  Y.  S.  72)   867 

Bloman  t.  Star  Co.  (133  N.  Y.  8.  048). ., .  600 


Digilized  by 


Google 


TABLES  OF  NEW  YORK  8UPPLKMBNT  CA8B8  IM  OTHBB  BBPOBTS 


1245 


149  ATP.  Drr.-CnUtniwa.  Pag* 

Smidt  T.  Baff&Io  Cold  Stoiase  Co.  (134  N. 

Y.  S.  1146)  ©34 

Smith.  Matter  of  (133  N.  Y.  S.  1144)   957 

Smith  T.  Allen  (Id  re  Maboney's  Will.  134 

N.  Y.  S.  1138)   937 

Smith  V.  Bama  (133  N.  Y.  S.  711)  255 

Smith  T.  Camden  Creamery  (134  N.  Y.  S. 

1146)    930 

Smith  T.  Cockcroft  (133  N.  Y.  S.  711)  255 

Smith  T.  May  (133  N.  Y.  S.  1144)   928 

Smith  V.  Peters  (134  N.  Y.  S.  1146). .  961 

Smith  T.  Robel  (134  N.  Y.  S.  400)   670 

Smith  T.  Hubel  (134  N.  Y.  S.  1147)   945 

Smith  T.  Smith  (133  N.  Y.  S.  1144)   923 

Smith.  People  ex  reL,  v.  Greelman  (134  N. 

Y,  S.  396)   716 

Soitkls,  Matter  of  (133  N.  Y.  S.  1144)  917 

Snow  T.  ShreSer  (134  N.  X.  8.  1147). ...  935 
Solotaroff.  Matter  of  (133  N.  Y.  S.  1144). .  914 

Spencer  t.  Hardin  (134  N.  Y.  8.  373)   667 

Spila  V.  New  York  Cent  &  H.  R.  B.  Co. 

(134  N.  Y.  S.  1147)   961 

Sprinser  t.  Davidson  (In  re  Lowe,  134  N. 

Y.  S.  537)   847 

Staats  T.  City  of  New  York  (134  N..T.  S. 

1145)   046 

Starrett,  People  ex  reL,  t.  Giiroy  (183  N. 

Y.  S.  1140)   926 

Staten  Island  Shipbuildinir  Co.  v.  8pearin 

(134  N.  y.  S.  98)   854 

Staten  Island  Water  Supply  Co.  v.  City  of 

New  York  (133  N.  Y.  S.  U44)   923 

Stehlin  v.  City  &  County  Ck)ntract  Co.  (134 

N.  Y.  S.  1147)   961 

Stein  T.  Stein  (134  N.  Y.  S.  1147)   945 

SteiDbersT  t.  Boston  Ins.  Co.  (134  N.  Y.  S. 

1147)    945 

Stem  V.  Owens  (133  N.  Y.  S.  1145)   954 

Sterling  v.  Heydenreich  (134  N.  Y.  S.  144)  850 
Stemberger  v.  Perlmutter  (134  N.  Y,  8. 

1147)    043 

Sterner  v.  Ardiar  H.  Cilst  Co.  (133  N.  Y. 

S.  1145)  914 

Sterry  v.  Sterry  (133  N.  Y.  S.  1145)   942 

Stevens  t.  Amainck  a33  N.  Y.  S.  815). . . .  220 
Stoddard.  Matter  of  (134  N.  Y.  8.  1147). .  947 
Stokes  T.  Staples  (134  N.  Y.  S.  1147)....  948 
Storaodt  v.  Vogel  &  Binder  Co.  (133  N.  Y. 

S.  1145)   928 

Swan  v.  Woodcock  (134  N.  Y.  S.  114^...  037 
Sweeney  v.  Douglas  Copper  Co.  (134  M.  T. 

S.  247)   668 

Symmers  v.  Carroll  (134  N.  Y.  S.  170)  641 

Syracuse.  L.  S.  &  N.  B.  Co.  t.  Carrier  034 

N.  Y.  S.  791)  V/7.  4U 

Taber  v.  City  of  New  York  (133  N.  Y.  8. 

1146>   068 

Talcott  T.  Standard  Oil  Co.  (134  N.  X.  8. 

617)   694 

Talley  v.  Talley  (134  N.  Y.  S.  1147)   948 

rraosend  v.  BiWEott  (134  N.  Y.  8. 1147). ..  944 

Taylor  t.  Heft  (134  N.  Y.  8.  1130)   048 

TTarlor  t.  New  York  Life  Ins.  Co.  (134  N. 

Y.  8.  1148)   036 

Tepfer  v.  Burger  (134  N.  Y.  S.  1148)  946 

Terry  r.  Oaffey  (134  N.  Y.  8.  1148)   936 

Thayer  T.  Thayer  (138  N.  T.  S.  1146)  012 


Pais 

Thomas  Brown  Oontmctlnr  Oo.  v.  New 

York  Cent.  &  H.  B.  bTCo.  (134  N.  Y. 

8.  1148)   885 

Thompson  v.  New  Academy  Theater  Co. 

(133N.  Y.  S.  1146)   929 

Thompson       New  Academy  Theater  Co. 

a34  N.  Y.  S.  1148)   032 

Tichnor  Bros.  v.  Barley  (134  N.  Y.  8.  129)  871 
Title  Qnarantee  &  Trust  Co.  t.  Sugerman 

088  N.  Y.  8.  1146)   926 

Todd  V.  Pratt  (133  N.  Y,  8.  940)   459 

Tomlinaon   v.  Tomlinson  (133  N.  Y.  8. 

1146)   018 

Town   of  Brookhaven  v.  Port  JeffeXBOn 

MHI.  Co.  (183  N.  Y.  S.  1147)   956 

Town  of  Hempstead  v.  Lawrence  (188  N. 

Y.  8.  1146)   922 

Town  of  Oyiter  Bay      Stehll  (138  N.  Y. 

S.  1147>   967 

Town  of  Pelhant  v.  Shlnn  (133  N.  Y.  S. 

1147)    966 

Town  of  Scarsdale,  People  ex  rel.,  t.  Board 

of  Sup'ra  of  Westchester  County  (133  N. 

Y.  8.  760)   810 

Town  of  Trenton,  Board  of  Sdncation  of 

Union  Free  School  Dlit  No.  2.  v.  Grill 

(134  N.  Y.  S.  311)  407 

TowDBend  v.  Custodian  of  Primary  Rec- 
ords (134  N.  Y.  8.  20)   950 

Tracy  t.  Hedden  Const.  Co.  (134  N.  Y.  S. 

114)    861 

Trenton,  Town  of.  Board  of  Union  Free 

School  Dlst  No.  2,  v.  Crill  (134  N.  Y. 

S.  311)  407 

Trieber  v.  New  York  &  Q.  C.  R.  Co.  a34 

N.  Y.  S.  267)   804 

Traesdell  v.  Bourke  (133  N.  Y.  8.  1147). . .  928 
Trust  Co.  of  America  t.  Garrison  (133  N. 

Y.  S.  1147)   966 

Trustees  of  City  &  Coonty  Hall,  City  of 

Buffalo,  Matter  of  034  N.  Y.  S.  11^. .  033 
Tmstees,  etc.,  of  Town  of  Brookhaven  v. 

Port  Jefferson  MiU.  Co.  033  N.  Y.  S. 

1147)    966 

Turner  C!onst.  Ca  t.  Uptegraff  (134  N.  Y. 

S.  1148)   086 

Turner's  Wm.  Hatter  of  (184  K.  T.  S. 

1148)    046 

Turtle  V.  Olendinning,  UcLdsh  ft  Co.  OM 

N.  Y.  S.  1148)   046 

Tyndall  v.  Pinelawn  Cemetery  033  N.  Y. 

S.  1147)  013 

Tyndall  v.  Pinelawn  Cemetery  (133  N.  Y. 

8.  1147)  017 

Tyndall  v.  Pinelawn  Cemetery  (134  N.  Y. 

S.  1148)   947 

Union  Bank  of  Brooklyn  v.  Schneider  (133 
N.  Y.  S.  1148)   928 

Unnamed  Street  in  City  of  New  York,  Mat- 
ter of  033  N.  Y.  S.  1043)   618 

UntertMix  v.  Elder  (134  N.  Y.  S.  242). .. .  647 

Uvalde  Asphalt  Pav.  Co.  v.  City  of  New 
York  (184  N.  Y.  8.  50)...   401 

Vacheron.  Matter  of  (184  N.  Y.  S.  1140). .  943 
Van  GaaBbeek  v.  Tisdale  Lamber  Co.  (183 

N.  Y.  S.  1148)   028 

Tan  Valkenburgb  v.  Van  Talbenburgh  (133 

N.  Y.  8.  942)   482 


Digilized  by 


lar  NSW  YOSIE  BUPPUUCailV 


140  Af  p.  DIV.— ConUnued.  Pai» 
Victont.  P«opla  «x  r«l.,  v.  Spooner  (1S3 

T.  S.    960 

VOnTon  T.  Jones  (134  N.  T.  S.  U49>  M9 

Villas*  of  BrotutvUle,  Matter  of  (133  N. 

y.  S.  U48J..  957 

Villasi  of  BmuTiUe  t.  Stevean  <133  H.  T. 

S.  1148)    953 

YlUaje  of  Cartbas*      Looanfai  (134  N.  T. 

S.  1149>  835 

Voo  Bayer  t.  NuUgret  Mills  Co.  (134  N. 

V.  S.  118)   B78 

Von  Muachgw  t.  Morton  (133  N.  Y.  S. 

U48)    957 

Voorbeit  t.  Collins  (134  N.  Y.  S.  85)   828 

Vroom  T.  Nellia  (134  N.  Y.  S.  1149)   961 

Waxener,  Matter  of  (1S4  N.  Y.  S.  1149). . .  947 
Walbaum  v.  Lockhart  (134  N.  Y.  S.  1149)  937 

WaJah  V.  Joline  (134  N.  Y.  S.  1149t  945 

Ward  T.  Cbelsea  B^ch.  Bank  (134  N,  Y. 

S.  1149)   948 

Ward  V.  Intematioonl  R.  Co.  (134  N.  Y. 

S.  11491  930 

Ward  T.  Paul  J.  Rainej  Pier  Co.  (134  N. 

Y.  S.  245)   T07 

Ward,  People  ex  leL,  t.  Gropsey  (134  N. 

Y.  S.  1143)   946 

Wan  T.  Hickfl  (133  N.  Y.  S.  lim  960 

Wamb  T.  Siesel-Cooper  Co.  (134  N.  T. 

S.  1149)  946 

Warrin  v.  Haverty  (133  X.  Y.  S.  95W  864 

Waabbum  t.  Rainier  (134  N.  Y.  S.  301). .  800 
Water  Front  between  GeoTcia  &  Jersey 

Streets,  Matter  of  (In  re  City  of  BaSalo, 

133.  N.  Y.  S.  1115)   929 

Weasant  v.  New  York  Cent.  &  H.  R.  B. 

C^.  a34  N.  Y,  S.  lism  933 

Weaver  v.  Weaver  (133  N.  Y.  8.  1149) ....  9S9 
Webb  v.  Brooklyn  Heigbta  R.  Co.  033  N. 

Y.  8.  1149)   960 

Weeks,  Matter  of  (In  re  New  York,  W.  & 

B.  B.  Co..  133  M.  Y.  S.  1134)  9S9 


Pasir 

Welch  vi.  Frontier  Ffle  Co.  034  N.  T.  S. 

1150)    931 

I  Welcb  Motor  Car  Co.  <rf  New  YoA  P. 

!    Brady  &  Son  Co.  (134  N.  Y.  S.  llSQi)...  945 

Welker  v.  Latbrop  (134  N.  Y.  S.  lim  9^ 

Werner  v.  Warner  (133  N.  Y.  S.  102«»  51X 

West  T,  2Iegel«  Brawing  Co.  (In  re  Oirdet 

St.  in  Caty  of  New  York.  134  N.  Y.  8. 

1133)    931 

West  151st  St.  in  City  of  New  York.  Mat- 
ter of  (133  N.  Y.  S.  894)   55 

WUte  r.  Schweitzer  (183  M.  Y.  S.  1148). .  954 
White's  Estate.  Matter  ot  (134  N.  Y.  S. 

aSl)    42R 

Whitelaw  v.  Walther  (133  N.  Y.  S.  1149)  954 
Wlritten  V.  Gaynor  (133  N.  Y.  S.  1150) . . .  »2.> 
Wietban  v.  New  Palt».  H.  Se  P.  Traction 

Co.  a33  N.  Y.  S.  1150)   92.-? 

WUIiama.  Matter  of  (133  N.  Y.  S.  1150). .  953 
Williams  v.  United  Wireless  TeU  Go.  (133 

N.  Y.  S.  1150)   913 

Winckler  v.  Wiockler  (133  N.  Y.  S.  768). .  25ff 
Winckler  t.  Winckler  033  N.  Y.  S.  1150)  925 
Winckler     Winckler  (133  N.  Y.  S.  1150)  954 

Wins  V.  Edmead  (183  N.  Y.  S.  1151)  952 

WMherbee'T.  Bowles  (133  N.  Y.  S.  1151)..  913 
Wittgren  V.  Wells  Bros.  (3o.  of  New  York 

(134  N.  Y.  8.  1150)   961 

Woemple  t.  FemandeB  (134  N.  Y.  S.  1150}  932 
Wolowitch  T.  NaUonal  Surety  Ca  (134  N. 

Y.  8.  1150)  7......   947 

Wood  V.  Simpaon  (133  N.  Y.  S.  1069)  471 

Wood  T.  Simwon  (133  N.  Y.  S.  1071)   47-4 

Wood  Mfg.  &  Realty  Co.  of  Long  lalaad 

Y.  Thompson  (133  N.  Y.  S.  718)  253 

Wright  V.  McConneU  (133  N.  Y.  8.  IISI)..  928 
Wynkoop   Hallenbeck   Crawford   Co.  T. 

Huyler  (134  N.  X.  S.  1150)   844 

Younff  r.  Bzover  OSS  N.  T.  S.  1151).....  813 


Digiiized  by 


TABLES  OF  NBW  YORK  STTrpLBMUlNT  C&tWB  IN  OTHER  KSPOBII 


VOL.  6,  MILLS  REPORTS 


Allison,  Matter  of  (102  N.  T.  S.  887)   84 

Arststrons'a  Will,  Matter  of  <106  «,  T.  3.   

671)    222 

Balmforth's  WOl.  Matter  of  <118  N.  T.  S.  _ 

034)   ,   653 

Bartsch,  Matter  of  (113  N.  Y.  S.  286)...  615 

Bass.  Matter  of  (109  N.  Y.  S,  1084).   826 

Decker,  Matter  of  (112  N.  X.  a  221) ...  420 
Bennett's  WiU,  Matter  of  (112  M.  Y.  8. 

502)   :   470 

B«Tgen'8  Estate,  Matter  of  (106  N.  t.  &  ^ 

1038)  237 

Bernstein's  Estate,  Matter  6f  (110  N.  T.  ^ 

S.  473)   864 

Blake's  EsUte.  Matter  of  (113  N.  Y.  S.   

M4)   672 

llork*»  Batate.  Matter  of  (106  N.  Y.  S. 

361)    186 

Boyer,  Matter  of  f  105  N.  Y.  S.  857J  128 

Brady^s  Estate.  Matter  of  (110  N.  Y.  S.  

7SS)   886 

Brown's  Estate,  Matter  of  <112  N.  Y.  S. 

509)   7.   48fl 

Urown's  Will,  Matter  of  ai3  N.  Y.  S.  937)  578 
BrowneM,  Matter  of  (112  N.  Y.  S.  507)..  B04 
Rucbner.  Matter  of  (113  X.  Y.  S.  625) ...  531 
Basbberl  Matter  of  (112  N.  Y.  8.  262) ...  451 

Campbell.  Matter  of  (106  N.  Y.  S.  677) ...  208 
Campbell's  BsUte,  Matter  of  (107  N.  Y. 

B.  Soi)  263 

CrtpoU's  Estat*.  Matter  of  (106  N.  Y.  S. 

6Sl>    232 

CatHii'a  Bstate,  Matter  of  (100  N.  Y.  S. 

642)    298 

Coope'a  WUl,  Matter  of  (WW  N.  Y.  8.  431)  110 


9m» 

Fefeney's  Will,  Matter  »f  (106  N.  Y.  8. 

464)    164 

Pole/k  WIU,  Matter  of  (106  M.  Y.  fi.  474)  168 

Gamber's  Will.  Matter  of  (104  K.  Y.  8. 

476)   26 

Qa.nu^  Eatate,  Matter  of  (112  N.  Y.  8. 

269)    626 

G&rner's  Estate.  Matter  of  (112  N.  Y.  8. 

212)     4oe 

Gartlaad's  Will,  Matter  of  (112  N.  Y.  S.  _ 

^718)   tV.  482 

dartlasd'a  WUl.  Matter  of  (112  N.  Y.  S. 

710)   484 

Gernon's  Estate,  Matter  of  (la  re  Gar- 
ner's Estate,  112  N.  Y.  S.  212)  409 

Gibbs*  EsUte,  Matter  of  (113  N.  Y.  8. 

939)   506 

GiUrfiy,  Matter  of  (104  N.  Y.  S.  716)  107 

GoWaticker's  Win,  Matter  of  (105  N.  Y.  8. 

931)    119 

CtrttTiBfe*  SlBtate,  Matter  of  (103  N.  t.  8. 

671V   1 

Hartean'a  Will.  Matter  of  (104  N.  Y.  S. 

586)   02 

Haoa,  Matter  of  (106  N.  Y.  S.  800)  216 

Haii^'B  Estate,  Matter  of  <105  N.  Y.  S. 

856)   US 

Hibbard's  Estate,  Matter  of  (104  N.  Y.  8. 

683)    66 

aigdns'  Eatate,  Matter  of  (106  N.  Y.  8. 

^)    162 

Howland.  Matter  of  (110  N.  Y.  S.  750) ...  378 
Hoyt't  Will,  Matter  of  (106  N.  Y.  8.  859)  165 
Unuiphrer.  Matter  of  (106  N.  Y.  8.  922)  146 


iDgrabam.  Matter  of  (112  N.  Y.  S.  763). .  4D6 

.  .  „   ,  o  Afl-x  J..    Irwin's  Estate,  Matter  of  <112  N.  Y.  8. 

Davhi'  Will,  Matter  of  (112  N.  Y.  S.  265)  444      205)     438 

Davis'  Will^  Matter  of  (113  N.  Y.  S.  287)  642  I" 
Del  GenoTese's  WiU,  Matter  of  (107  N.  Y. 

d    103S)  285 

DeToe,  Matter  of  (111  N.  Y.  S.  638)   890 

Dickinson's  Estate,  Matter  of  (107  N.  Y. 

S  886)   266 

Didion'B  Estate,  Matter  of  (106  N.  Y.  S. 

924)    1*8 

Dill,  Matter  of  (113  N.  Y.  S.  884) . . .  638 
Dillon's  Will,  Matter  of  (113  N.  Y.  S.  920)  586 
imtrich.  Matter  of  (105  N.  Y.  S.  301)...  112 
Drowne's  Estate,  Matter  of  (107  N.  Y.  S. 

1020)    283 

Duke's  Estate,  Matter  of  (109  N.  Y.  S.  

1087)    837 

Dnrand,  Matter  of  (107  N.  Y.  S.  393) . . . .  269 

Eaton's  Estate.  Matter  of  (100  N.  Y.  S. 

682)    207 

Eldredee's  Estate,  Matter  of  (106  N.  Y.  8. 

1036)    234 

Ensler's  Will,  Matter  of  (107  N.  Y.  S. 

252)    252 

Fail's  WiU,  Matter  of  (107  N.  Y.  8.  224)  250 


Johnson**  Will.  Matter  of  <113  N.  Y.  S. 

283)    620 

Jones'  Estate.  Matter  of  (105  N.  Y.  8. 

932)   149 

Jones'  Estate,  Matter  of  (107  N.  Y.  8. 

1030)  288 

Keabmi's  Estate,  Matter  «t  (liZ  N.  Y.  S. 

926)  S70 

Kemprs  Estate,  Matter  of  (104  N.  Y.  S. 

5^)  60 

Kissam's  WUl,  Matter  of  (110  X.  Y.  8. 

158)    440 

Erummenacker,  Matter  of  (112  N.  Y.  8. 

606)  BOS 

Lesird's  Will.  Matter  of  (111  X.  Y.  8.  631)  886 
Lewis'  Estate.  Matter  of  (113  N.  Y.  8. 

1112)    694 

Liscomb,  Matter  of  (113  X.  Y.  S.  Mil. ...  698 
-       -  N.  Y.  S. 


Lowndes'  Estate,  Matter  of  (113 
1114) 


568 


McCabe.  Matter  of  (106  X.  Y.  8.  679} ... .  218 
MaccaflU,  Matter  of  (107  N.  Y.  8.  1115) . .  293 


Digiiized  by 


Google 


1348 


UT  NBW  TOftK  SnPPLaMBNV 


6  MnXS-Contlnued.  Pas« 

McCarthy'B  Will.  Matter  of  (112  N.  T.  S.  _ 

219)   422 

McConnon.  Malter  of  (112  N.  Y.  8.  600) . .  4*8 
Menzie's  Estate,  Matter  of  (105  N.  Y.  S. 

925)   134 

MikantowicB-B  Will,  Matter  of  (113  N.  T. 

S.  278)   516 

Moran,  Matter  of  (112  N.  Y.  8.  207)   427 

Moran's  Evtate,  Hatter  of  (111  N.  Y.  8. 

640)   397 

Horan's  Estate,  Matter  of  (113  N.  Y.  S. 

276)    543 

Moran'a  Will,  Matter  of  (104  N.  T.  S.  478)  26 
Hoses*  Estate,  Matter  of  (113  N.  Y.  8. 

930)    :   588 

Hurpb:.  Matter  of  (112  N.  Y.  8.  220) ....  426 

Neher's  Estate,  Matter  of  (109  N.  Y.  3.  _ 

1090)   822 

Neidnig's  Estate.  Hatter  of  (107  N.  Y.  S. 

690)   ..:   249 

Nichols*  Estate,  Matter  of  (113  N.  Y.  S. 

277)    C44 

Nortbn,  Matter  of  (110  N.  Y.  S.  474)   383 

O'Hare,  Matter  of  (113  N.  Y.  S.  281). ...  511 
Oltmana'  Estate,  Matter  of  (104  N.  Y.  8. 

472)   69 

O'Reilly,  Matter  of  (112  K  Y.  S.  208) ....  431 

Packard's  Estate.  Matter  of  (104  M.  Y.  S. 

474>   21 

Pearce*s  Estate,  Hatter  of  (104  N.  Y.  S. 

469)    78 

Peck,  Matter  of  (109  N.  Y.  S.  1083)   830 

Phillips'  Estate,  Matter  of  (107  N.  Y.  S. 

388)   241 

Perce's  Estate.  Hatter  of  (112  N.  Y.  S. 

594)   -   470 

Pieraon,  Matter  of  (110  N.  Y.  S.  476) ....  341 
Porter's  Estate.  Matter  of  (113  N.  Y.  S. 

928)   566 

Prince's  Estate.  Matter  of  (107  N.  Y.  8. 

296)  -   255 

IteiDs',  Estate,  Matter  of  (112  N.  Y.  S. 

203)    420 

Robioson,  Matter  of  (104  N.  Y.  S.  538)..  29 
BobinsoD,  Matter  of  (104  N.  Y.  H.  090)..  ti6 
Robinfioa's  Eatate^  Matter  of  (112  N.  Y.  8. 

280)    458 

Roche,  Matter  of  (KM  N.  Y.  8.  601)   46 

Runk,  Matter  of  (106  N.  Y.  S.  851)  212 

Butter,  Matter  of  (112  N.  Y.  S.  277)   461 


Pas* 

Saunders'  Estate,  Matter  of  (109  N.  T.  S. 

316)    303 

Sajles*  Estate,  Matter  of  (109  N.  Y.  S. 

»72)  318 

Sentftll's  Estate.  Matter  of  (104  N.  T.  & 

477)   2.t 

Smith.  Matter  of  (111  N.  Y.  8.  1085)   40:i 

Stebbinu'  Estate,  Matter  of  (103  N.  Y.  S. 

563)    T 

Stenton,  Matter  of  (105  N.  Y.  S.  295)....  UT 
Stiena'  Estate,  Matter  of  (113  N.  Y.  8. 

llOB)    671 

Stone's  Estate,  Matter  of  (107  M.  Y.  S. 

385)   281 

Tallmadee'a  Estate,  Matter  of  (113  N.  Y. 

8.  621)   54e 

Talmage's  Will,  Matter  of  (112  .M.  Y.  & 

206)   ;  424 

Thayer's  Estate,  Matter  of  (110  N.  T.  S. 

751)    38« 

TifffS  Will^Matter  of  (106  N.  Y.  8.  362)  155 
TredweU'a  Will,  Matter  of  (110  N.  Y.  S. 

764.  768) ...  7  ;  351 

TuUy,  Blatter  of  a05  N.  Y.  S.  85^....  13» 

Van  ValheDburgh's  Will.  Matter  of  (113  N. 

Y.  S.  1108)   B58 

Van  Voorhees'  Estate.  Matter  of  (106  N. 
Y.  8.  354)   193 

Wfldsworth,  Matter  of  (111  N.  Y.  8.  630)  398 
Waldron,  Matter  of  (10»  N.  Y.  8.  081). . .  305 
Walker's  WUl,  Matter  of  (105  N.  Y.  S. 

890)  m 

Ward's  Estate,  Hatter  of  (112  N.  Y.  S. 

282)    463 

Waterman.  Matter  of  (113  N.  Y.  8.  280). .  637 
Weaver's  Estate.  Matter  of  (104  N.  Y.  a 

475)    108 

Weir,  Matter  of  (112  N.  Y.  S.  278)   454 

Weston,  Matter  of  (113  N.  Y.  S.  BIO)  51S 

Wick's  Estate,  Matter  of  (104  N.  Y.  8. 

717)   -   72 

Wilcox's  Estate,  Matter  of  (106  N.  Y.  S. 

468)  176 

Williams'  Estate.  Hatter  of  (109  N.  Y.  S. 

974)    333 

WiliiamBburgh  Trust  Co.,  Matter  of  (113 

N.  Y.  S.  276)  i  541 

Wilson,  Matter  of  (104  N.  Y.  8.  480)....  102 
Woods.  Hatter  of  (106  N.  T.  S.  471)  188 


Digiiized  by 


«9UtLB8  OF  NIDW  TOBX  BDFPLIOUBMT  CABBS  IN  OTBBR  BBPOBrM 


VOL.  20,  NEW  YORK  ANNOTATED  CASES 


Pasa 

Andenon  t.  MUliken  Bros.  (108  N.  Y.  S. 
61)   149 

Bennett  T.  Murpbj  (108  N.  T.  S.  231>. ...  114 

OlancT.  Matter  of  OOO  N.  T.  S.  644)   247 

KuBien  V.  EnsiBn  a05  N.  Y.  S.  917)   25 

LVans  T,  WeinsteiD  (108  ^^  Y.  S.  753)  222 

Gientjr  T.  Knigbtfl  of  Colambns  (106  N.  Y. 
S.  244)   45 

Jackson  t.  Patenio  a08  N.  Y.  S.  1073)..  259 
Johnaon  t.  Prince  Liae  Limited  (108  N.  Y. 

S.  193)   133 

Johnson  v.  Troy  (108  N.  Y.  S.  917)   164 

McDonald  r.  Spang  a05  N.  Y.  S.  617) ....  63 


Paso 

Marouardt  y.  Brooklyn   Heights  R.  Co. 
(110  N,  Y.  S.  657)   281 

Oney  v.  Pomfrey  (105  N.  JT.  S.  860)   18 

Partridge  t.  Moynihan  (110  N.  Y.  S.  689)  272 
People  T.  Sattlekau  (104  N.  Y.  S.  805)....  56 

Sengkup  t.  Acker  PnxxBs  Co.  (X05  N.  Z. 

S.  470)    97 

Stewart  t.  Stewart  (111  N.  Y.  S.  734)..,  290 

Taylor  v.  Thomas  (106  N.  Y.  S.  538)   78 

Taylor  v.  Thomas  (108  N.  Y.  S.  454)   91 

TiSt.  Matter  of  (106  N.  Y.  S.  362)   84 


Union  Tnist  Co, 

262)   


Sickles  a09  N.  Y.  S. 


210 

Webber  v.  Tranklin  Brewing  Co.  (108  N. 

Y.  S.  261)  loa 


WUT  PUBinHno  co.,  PBmmw,  sr.  paul,  imriL 


Digiiized  by 


Google 


Digiiized  by 


Digiiized  by 


Google 


Digiiized  by 


Google 


Digiiized  by 


Google 


Digiiized  by 


Google 


